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^  *SETON  V.  SLADK  [*513J 

HUNTER  v.  SETON. 

JULY  2  AND  8,  1802. 

KSPORTBD  7  VES.  S6J. 

Specific  Performance  with  Compensation.] — Specific  perform^ 
oTtce  decreed,  the  abstract^  though  delivered  very  late,  and  under  a 
notice  that  the  vendee  would  insist  on  his  deposit  with  interest^  if 
the  title  should  not  be  made  out  and  possession  delivered  by  the  time 
of  paymenty  having  been  received  and  kept  without  objection ;  and 
the  vendee^  upon  the  construction  and  the  circumstances^  not  being 
entitled  to  insist  on  the  time^  as  the  essence  of  the  contract. 

An  agreement  signed  by  one  party  only^  good  to  charge  him  within 
the  Statute  of  Frauds. 

The  plaintiff  in  the  first  of  these  canses  being  entitled  to  an 
estate  called  Kilorongh,  in  the  county  of  Glamorgan,  under  a 
contract  entered  into  m  1199,  by  the  trustees  of  the  Marquis  de 
Choiseul,  to  convey  to  him  and  his  heirs,  in  consideration  of 
8500i.,  employed  tfosiah  Phipps  to  sell  the  estate  by  auction  or 
private  contract:  and  the  following  memorandum,  in  writing, 
dated  the  12th  of  April,  1800,  was  signed  by  the  defendant 
Kobert  Slade,  but  not  by  the  plaintiff,  or  anyone  on  his  behalf: — 
"  I  Robert  Slade,  of  Doctors'  Commons,  in  the  city  of  London, 
Esquire,  have  this  day  purchased  of  Josiah  Phipps,  the  estate 
described  in  the  within  particular,  at  and  for  the  sum  of  10,000/., 
including  the  timber  and  underwood  growing  thereon,  have  paid 
a  deposit  of  1000/.,  do  hereby  undertake  and  agree  to  pay  the 
remainder  of  the  purchase- money,  and  complete  my  purchase, 
within  two  months  from  the  date  hereof,  the  proprietor  making  a 
*good  title  thereto  at  his  own  ex(iense,  and  executing  a  r^si^-i 
proper  conveyance,  to  be  prepared  at  my  expense ;  and  I  '■  ^ 
do  further  agree  to  pay  for  the  fixtures,  household  furniture,  at  a 
fair  valuation,  and  for  the  growing  crops,  seeds,  fallows,  &c.,  in 
the  same  way,  according  to  the  custom  of  the  country;  and 
^iossession  to  be  given  upon  the  completion  of  the  contract,  to 
which  time  all  out-goings  are  to  be  cleared  up,  and  I  am  entitled 
to  the  rents  and  profits.  U]:K)n  failure  of  my  complying  with  the 
terms  and  conditions  before  mentioned,  the  deposit  money  shall 
be  forfeited,  the  proprietor  shall  be  at  full  liberty  to  re-sell  the 
estate,  and  the  deficiency,  if  any  there  shall  be  by  such  second 
sale,  together  with  all  charges  attending  the  same,  shall  be  made 
good  at  my  expense." 

The  bill  in  the  first  cause  prayed  a  specific  performance  of  this 
agreement,  which  was  resisted  under  the  following  circunistancee, 
appearing  by  the  answer  and  the  evidence. 
VOL.  II. — 66 
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The  defendant,  the  day  after  he  signed  the  agreement,  (the 
13th  of  April),  wrote  to  Phipps  from  Brighthelmstone,  stating 
objections  to  tfie  title,  and  that,  if  the  title  should  not  be  out,  and 
IX)sse8sion  delivered  to  him  by  the  12th  of  June  then  next,  he 
should  insist  upon  having  the  deposit  money  returned  to  him 
with  interest.  Phipps's  letter  in  answer,  dated  the  19th  of  Aprii, 
stated  the  plaintitt^s  answer,  as  given  verbally  by  his  solicitor, 
thus: — "  Mr.  Seton  desired  I  would  inform  you,  that  he  accedes 
to  your  request  respecting  the  interest  as  a  matter  of  course." 
The  defendant,  about  the  beginning  of  May,  informed  Phipps  he 
had   sold   out  stock   for  the  purpfose  of  being   ready  with   his 

Eurchase-money,  and  expressed  his  surprise  that  no  abstract  had 
een  delivered.  He  afterwards  pressed  Phipps  for  the  abstract, 
and  proposed  that  Phipps  should  copy  and  send  in  bis  name,  to 
tJie  plaintifif,  a  note  written  by  the  defendant,  expressing,  that, 
finding  no  progress  made  in  the  delivery  of  the  title,  he  called  to 
remind  Phipps,  that,  in  the  event  of  its  not  being  completed  at 
r*'1'i1  ^'^®  expiration  of  the  *two  months,  he  exi^ects,  in  com- 
l-  ^  J  pliance  with  the  promise  the  plaintiff  made,  in  answer  to 
his  letter  from  Brighthelmstone,  to  have  his  deposit-money 
returned  with  interest,  and  requesting  authority  to  fulfil  the 
engagement  on  the  plaintiff's  part.  Phipps  declined  writing  that 
letter.  On  Saturday,  the  7th  of  June,  the  abstract  was  left  at 
the  defendant's  solicitors,  with  a  note,  stating  that  the  plaintiff 
had  only  a  title  under  an  agreement,  but  all  necessary  parties  were 
ready  to  convey,  and  making  a  proposal  for  that  purpose.  On 
Monday,  the  9th,  the  plaintiff's  solicitor  called  there  to  say,  that 
he  would  not  vouch  tor  the  authenticity  of  the  abstract,  as  it 
was  not  prepared  by  him,  but  by  the  solicitors  tor  the  trustees  of 
the  Marquis  de  Choiseul.  Nothing  further  passed  till  the  loth 
of  June,  on  which  day  the  defendant  wrote  to  Phipps,  demanding 
his  deposit  with  interest,  and  stating  his  reasons,  that  the  two 
months  within  which  the  plaintiff  agreed  to  complete  the 
contract  were  expired,  and  the  defendant's  solicitors  had  not 
received  an  abstract  till  within  these  few  days;  and  so  far  from 
showing  a  right  in  the  plaintiff  to  convey,  it  states  merely  a  con- 
tract for  purchase  by  him,  without  noticing  a  suit  in  Chancery 
against  the  trustees  of  the  Marquis  and  Marchioness  de  Choiseol, 
previous  to  the  contract  for  purchase  by  the  plaintiff,  which 
renders  it  impossible  tor  the  plaintitl  to  carry  into  effect  his  agree- 
ment with  the  defenaant  within  the  time  limited. 

The  defendant  afterwards  recovered  his  deposit,  with  interest, 
in  an  action. 

Several  objections  were  taken  to  the  abstract,  the  principal  of 
which  (mentioned  in  the  defendant's  letter  of  the  13th  of  April) 
were,  the  suit  instituted  by  the  Marquis  de  Choiseul  Bnd  his 
creditors  to  remove  his  trustees,  and  for  an  account  of  their 
conduct ;  and  a  prior  contract  with  a  person  named  Darby,  who 
gave  notice  of  his  claim.  He  was  made  a  defendant,  and  put  in 
an  answer,  amounting,  on  the  whole,  to  a  disclaimer.  After- 
wards, being  examined  as  a  witness,  by  his  depositions  he  renewed 
his  claim.     The  Lord  Chancellor  held,  that  he  could  not  get 
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■*rid  of  the  disclaimer  upon  the  record  without  a  strong  r*-i£jT 
c&pe  upon  affidavit ;  and,  therefore,  he  was  a  good  wit-  ^  -^ 
ness;  but  the  defendant  reading:  his  dispositions,  must  admit  that 
he  has  no  interest.  The  defendant  then  declined  reading  his 
evidence. 

The  second  cause  was  instituted  upon  a  bill  by  the  trustees  of 
the  Marqais  de  Choiseul,  praying  a  specific  performance  of  their 
contract  with  Seton. 

Mr.  Somillj/eiud  Mr.  Bell^  for  the  plaintiff  Seton. — The  question 
18,  whether  the  vendor  was  bound  to  make  out  his  title  by  a 
certain  day  ;  and  farther,  whether,  if  he  could  make  a  title  at  a 
subsequent  time,  that  would  not  be  sufficient  in  this  Court.  In 
all  the  decisions  upon  this  point,  time  has  been  considered  a 
circumstance  merely,  not  of  the  essence  of  the  agreement.  It  is 
true,  in  modern  cases  parties  have  been  discharged,  where  in 
former  times  they  would  have  been  bound,  .the  late  decisions 
having  restrained  th^  unlimited  extent  of  the  older  cases.  Bat 
they  have  never  gone  the  length,  that,  if  the  agreement  is  not  per- ' 
formed  at  the  particular  day,  it  shall  be  at  an  end.  In  the 
common  case  of  relief  against  the  penalty  of  a  bond,  }»rior  to  the 
statute,*  could  any  declaration  of  the  parties  have  prevented  that? 
The  result  is,  that  the  non-performance  at  the  day  is  a  circum- 
stance  to  show  abandonment,  but  only  a  circumstance.  In 
Gregson  v.  Ridtlle^^  the  agreement  was  for  a  particular  day, 
with  a  proviso,  that  in  case  the  title  should  not  be  approved  in 
two  mouths,  the  agreement  was  to  he  void  and  of  no  eftect. 
There  was  an  outstanding  legal  estate,  which  could  not  be  got 
in  by  that  time.  A  bill  was  tiled  for  that  purpose,  to  have  the 
legal  estate  con veyeil.  The  defendant  resisting,  a  reference  was 
directed  to  see  whether  a  good  title  could  be  made,  Lord  Lough- 
borough expressing  an  opmion,  that  the  terms  of  the  agreement 
were  complied  with.  The  report  was  in  favour  of  the  title. 
The  cause  coming  on  belore  Lord  Thurlow,  the  performance  was 
still  resisted.  Lord  Thurlow  said,  it  had  been  often  attempted  to 
get  rid  of  agreements  upon  this  ground,  but  never  with  success. 
The  utmost  extent  *wa8  to  hold  it  evidence  of  a  waiver  of  [#-17-1 
the  agreement,  but  it  never  was  held  to  make  it  void.  L  »^  J 
Mr.  Mansfield,  for  the  defendant,  said,  the  intention  was  clearly 
to  make  it  void;  and  that  it  would  he  necessary  to  insert  a 
clause,  that  notwithstanding  the  decision  of  the  Court  ot  Chan- 
cery it  should  be  void.  Lord  Thurlow  said,  such  a  clause  might 
be  inserted,  and  the  parties  would  be  just  as  for«vard  as  they 
were  then. 

That  case  is  much  stronger  than  this.  Here  there  was  no  ne- 
cessity for  performance  at  the  day. 

Mr.  Micmrds  and  Mr.  Leach^  for  the  defendant  Slade. — The 
general  principle  is,  that  in  equity,  as  at  law,  the  plaintiff  must 

>  Stat.  4  &  5  Ann  c.  16. 

'  In  Chancery,  before  the  Lords  Commissioners,  12th  June,  178^  ;  before 
Lord  Thurlow,  12th  June,  1784 ;  cited  by  Mr.  Romiily,  from  his  own  note. 


1044  SPECIFIO    PERFORMANCE. 

show  that  he  has  performed  everything  incambent  an  him. 
There  is  no  instance  of  a  decision  treating  the  time  as  immaterial, 
without  circumstances  amounting  to  a  waiver,  though  the  lan- 
guage of  the  Court  has  been  more  extensive.  Upon  the  face 
of  this  agreement,  it  is  to  be  performed  within  two  months:  and 
there  are  no  circumstances  showing  a  waiver.  Under  this  ex- 
press engagement,  would  this  Court  have  restrained  an  action 
against  the  auctioneer  for  the  dep^osit  of  lOOOf.,  or  have  prevented 
the  vendor  from  setting  up  the  estate  again  if  the  vendee  had 
made  default?  Ho  authority  goes  to  that  extent;  and  it  is 
to  avoid  this  that  the  clause  is  introduced.  Then,  the  vendee 
has  an  equal  right  to  hold  the  vendor  to  the  time.  It  is  idle  to 
say  the  time  is  not  material ;  if  it  is  not  adhered  to,  it  may  be 
the  ruin  of  the  party  acting  upon  that,  contracting  debts,  &c. 
A  decision  always  referred  to  upon  this  subject  is  Gibs^m  v. 
Pailerson^  the  report  of  which  is  corrected  in  Lloyd  v.  CMett^ 
and  Hannngion  v.  Whrelerfi  Lloyd  v.  Collett  is  a  direct  decision 
for  this  defendant;  difiering  only  in  the  circumstance  that  no 
abstract  was  there  delivered  within  the  time.  In  all  these  cases, 
and  Pincke  v.  Cartds^^  and  JFordyce  v.  Ford^^  the  language  of  the 
Court  is  directly  opposite  to  what  it  was  formerly — that  time 
is  material.  In  S/.urrier  v.  Hancock^  the  time  was  extended  by 
the  tacit  consent  of  both   parties.      It   is  important  that  this 

r*518'l  ^^f*^'^^^^^^  ^^^  ^'^^  ^^y  ftfter  he  *signed  the  agreement, 
L  ^  expressly  stated  his  title  to  insist  upon  the  time;  and 
Pbipps,  in  his  answer,  assents  to  that. 

[Lord  Chancellor  Eldon. — There  have  been  several  very  hard 
cases  under  the  description  of  the  specitic  performance  of  agree- 
ments, upon  the  principle  of  compensation ;  that  for  instance, 
where  a  person  contracted  for  an  estate  in  Essex,  with  the  object 
of  becoming  a  freeholder  of  that  county,  and  it  turned  cut 
to  be  in  Kent ;  yet  he  was  held  to  it.^  So  in  a  case  before  Sir  T. 
Sewell,  upon  an  agreement  for  a  leasehold  house  with  a  wharf, 
the  object  of  the  purchaser  being  to  be  a  wharfinger,  he  was 
compelled  to  take  the  house  without  the  wharf.  So,  where  the 
object  was  to  purchase  an  estate  tithe-free,  and  he  was  compelled 
to  take  it  subjt^ct  to  the  tithe.^  The  value  of  the  tithe  is  not  a 
compensation.  I  incline  much  to  think,  notwithstanding  what 
was  said  in  Gregson  v.  RuUUe^  that  time  may  be  made  the 
essence  of  the  contract ;  but  I  do  not  recollect  a  case  where  an 
ab&tract  was  delivered  for  the  purpose  of  preparing  a  convey- 
ance; at  the  delivery  no  objection  made  that  it  was  delivered  too 
late ;  and  between  the  delivery  and  the  time  for  the  execution 
of  the  conveyance,  no  objection  stated,  either  to  the  time  of  the 

1 1  Atk.  12.  « 4  Bro.  0.  0.  469  ;  4  Ves.  689,  n.  (ft). 

»  4  Ves.  686  ;  Wynn  v.  Morgan,  7  Ves.  202.  *  4  Bro.  C.  C.  829. 

»  4  Bro.  C.  C  494.  «  4  Ves.  667. 

f  Shirley  ▼.  Davis,  in  the  Court  of  Exchequefi  cited  6  Ves.  678. 
*  Lord  Uowland  v.  Norris,  1  Cox,  59. 
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delivery  or  the  natnrc  of  the  title.  The  abstract  certainly  was 
delivered  very  late:  but  it  is  u[»on  the  party  to  say  it  was 
too  late.  If  he  receives  the  abstract  without  objection,  does  ho 
not  authorise  the  other  to  suppose  he  is,  during  the  currency  of 
the  rest  of  the  time,  preparing  his  conveyance,  and  the  thing  is 
to  go  on  ?] 

For  the  defendant. — The  delivery  of  the  abstract  was  a  mere 
mockery.  It  could  not  possibly  be  imagined  that  it  could 
be  looked  through  in  time.  It  was  incumbent  upon  the  vendor 
to  have  some  communication  with  the  vendee,  to  do  away  the 
eife<;t  of  his  letter.  It  would  be  a  new  decision,  that  the 
delivery  of  the  abstract  to  the  sc^licitor,  the  vendee  havins: 
declared  absolutely  that  he  would  not  let  it  go  beyond  the  time, 
shall  amount  to  a  *new  contract.  No  diligence  could  r#x-f  q-i 
have  enabled  the  vendor  to  perfect  his  title  by  the  12th  ^  ^ 
of  June,  on  account  of  the  claim  of  Darby,  and  the  suit  in 
Court. 

Mr.  Romilly^  in  reply. — This  agreement  is  not  the  same  as  if 
the  vendor  had  undertaken  expresslj'  to  make  out  his  title  in 
two  months.  Th^  d^-fendant's  undertaking  is  conditional,  to 
pay  his  purchase-money.  There  is  no  such  principle,  that  time  is 
essential  here  as  well  as  at  law,  and  that  it  is  always  dispensed 
with  upon  the  conduct  of  the  party.  That  would  exclude 
Courts  of  equity  from  a  great  part  of  their  jurisdiction.  The 
only  ground  for  the  redenTption  of  a  mortgage  is,  that  the  time 
is  essential  at  law ;  yet,  in  equity,  as  the  real  tratisuction  is  a 
loan  of  money,  and  the  party  may  be  put  in  as  good  a  situation, 
it  shall  not  be  so  considered.  In  those  cases,  a  (lictum  of  Lord 
Thurlow  has  been  irequently  alluded  to — that,  if  a  clause  was 
inserted,  excluding  the  jurisdiction  of  this  Court,  if  the  mortga- 

Sr  should  not  redeem  within  a  year,  still  the  mortgagor  would 
entitled  to  redeem.  There  are  no  words  in  this  agreement 
showing  the  parties  meant  this  time  strictly.  It  was  inserted 
merely  because  it  is  usual  to  fix  a  time.  The  vendor  could 
not  have  re-sold  at  the  end  of  two  months,  and  charged  the 
defendant  with  the  deficiency.  The  defendant's  letter  shows  he 
did  not  understand  the  period  of  two  months  to  be  binding, 
desiring  a  fresh  agreement  for  that  purpose.  Phipps's  letter 
proves  nothing.  'SSlQ  was  not  agent  for  any  such  purpose,  and 
the  information  was  given  to  him  only,  and  the  answer  is  merely 
that  Setou  acceded  to  his  request  as  to  the  interest,  as  a  matter 
of  course,  as  it  certainly  was:  not  that  if  the  contract  should  not 
be  performed  within  two  months,  there  should  be  an  end  of  it. 
The  objection  that  it  was  impossible  that  the  conveyance  could 
be  prepared  in  time,  should  have  been  made  when  the  abstract 
was  delivered^  But  suppose  the  title  perfect;  that  it  had 
received  the  sanction  of  eminent  conveyancers ;  that  many  estates 
had  been  sold  under  that  abstract ;  and  that  the  person  to  whom 
it  was  sent  was  already  conversant  with  the  title ;   in  that  case, 
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r*"201    *^^  conveyance  *might  have  been  prepared  in  time.    The 
'^  ^     -'  defendant  held  the  vendor  bound  till  the  12th  of  June. 

Lord  Chancellor  Eldon. — If  it  were  necessary,  for  the  decision 
of  this  case,  to  express  mj'self  with  great  accuracy  upon  the 
principle  of  the  Court  as  to  suits  for  specific  performance,  as  far 
as  objections  are  to  be  founded  upon  what  the  Court  has  done, 
and  has  forborne  to  do,  in  a  erreat  variety  of  cases,  in  which  the 
objection  has  been  taken,  that  the  affreement  was  not  carried 
into  execution  within  the  time  stipulated  upion  the  face  of  it,  I 
should  think  it  my  duty  to  look  through  a  great  number  of 
cases.  But  in  the  view  I  have  of  this  case,  I  incur  no  hazard  of 
making  a  decree  in  its  principle  inconsistent  with  any  authority 
that  can  be  stated. 

To  say  time  is  regarded  in  this  Court  as  at  biw  is  quite, 
impossible.  The  case  mentioned,  of  a  mortgage,  is  very  strong— 
an  express  contract  under  hand  and  seal.  At  law,  the  mortgagee 
is  under  no  obligation  to  reconvey  at  that  particular  day;  and 
yet  this  Court  says,  that  though  the  monej'  is  not  paid  at  the 
time  stipulated,  if  paid  with  interest  at  the  time  a  reconveyance 
is  demanded,  there  shall  be  a  reconveyance,  upon  this  ground, 
that  the  contract  is,  in  this  Court,  considered  a  mere  loan  of 
monoy,  secured  by  a  pledge  of  the  estate.  But  that  is  a  doctrine 
upon  which  this  Court  acts  against  what  is  the  p»rima  facie 
import  of  the  terms  of  the  agreement  itself,  which  does  not 
import,  at  law,  that  once  a  mortgage  always  a  mortgage.  But 
equity  says  that ;  and  the  doctrine  of  this  Court  as  to  redemption 
does  give  countenance  to  that  strong  declaration  of  Lord  Thurlow, 
that  the  agreement  of  the  parties  will  not  alter  it;  for  I  take  it 
to  be  so,  in  the  case  of  a  mortgage,  that  you  shall  not,  by 
special  terms,  alter  what  this  Court  says  are  the  special  terms  of 
that  contract.  Whether  that  is  to  be  applied  to  the  case  of  a 
purchase  is  a  dilferent  consideration.  I  only  say,  time  is  not 
regarded  here  as  at  law.  So,  iu  the  instance  of  a  mortgage,  with 
interest  at  bl.  per  cent.,  and  a  condition  to  take  4Z.  if  regularly 
paid  ;  or  at  4/.  per  cent.,  with  a  condition  for  5/.,  if  not  regularly 

r*^^11  P^'^"  ^^  '^^  vow  *might  in  that  case,  recover  the  5/. 
^  *^  -^  per  cent.,  for  it  is  the  legal  interest.  But  this  Court 
regards  the  oL  per  cent,  as  a  penalty  for  securing  the  AL:  and 
time  is  no  further  the  essence  than  that,  if  it  is  not  paid 
at  the  time,  the  party  may  be  relieved  from  paying  the  5Z. 
per  cent.,  by  paying  the  il,  per  cent.,  and  putting  the  other  party 
in  the  same  condition  as  if  the  4/.  per  cent,  had  been  paid : 
that  is,  by  paying  him  interest  upon  the  4^.  per  cent,  as  if  it  had 
been  received  at  the  time.'  So  in  this  Court,  before  Courts  of 
law  dealt  with  a  bond  under  a  penal}',  as  they  do  now,  time  was 
the  essence  there;  but  this  Court  relieved  against  the  penalty 
long  before  a  Court  of  law,  and  there  are  many  other  instances. 
But  there  is  another  circumstances.    The  efiect  of  a  contract 

1  See  Thompson  v.  Hudson,  2  L.  R.  £q  612 ;  2  L.  R.  Ch.  App.  255 ;  4  L.  R. 
Ho.  Lo.  1. 
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for  purchase  is  very  diiferent  at  law  and  in  equity.  At  law,  the 
estate  remains  the  estate  of  the  vendor,  and  the  money  that  of 
the  vendee.  It  is  not  so  here.  The  estate  from  the  sealing  of 
the  contract,  is  the  real  property  of  the  vendee.  It  descends  to 
his  heirs.  It  is  devisable  by  his  will ;  and  the  question  whose  it 
is,  is  not  to  be  discussed  merely  between  the  vendor  and  vendee, 
but  may  l>e  to  be  discussed  between  the  representatives  of  the 
vendee.  Therefore,  I  do  not  take  a  full  view  of  the  subject  upon 
the  question  of  time,  unless  that  is  taken  into  consideration  : 
and  many  very  nice  and  difficult  cases  may  be  put,  in  which  the 
question  would  be  to  be  discussed  between  the  representatives, 
founded  upon  the  conduct  between  the  vendor  and  vendee.  It  is 
obvious,  that  a  due  consideration  of  the  value  of  the  objections 
will  embrace  that  consideration  also. 

The  ciises  seem  to  have  varied  a  good  deal.  The  cases  before 
Lord  Thurlow  proceed  ufion  this,  that  in  the  nature  of  the  thing 
there  must  be  a  decree  of  good  faith  between  the  parties,  not  to 
turn  round  the  contract  upon  frivolous  objections.  As  to  the 
contract  of  the  party,  the  slightest  objection  is  an  answer  at  law. 
But  the  title  to  an  estate  requires  so  much  clearing  and  inquiry 
that,  unless  substantial  objections  appear,  not  merely  as  to 
the  time,  but  an  alterati(m  of  circumstances  affecting  the  value 
of  the  *rhing,  or  objections  arising  out  of  circumstances,  r#59oi 
not  merely  as  to  time,  but  the  conduct  of  the  parties  L  *"  J 
during  the  time,  unless  the  objection  can  be  so  sustained,  many 
of  the  cases  go  the  length  of  establishing  that  the  objection 
cannot  be  maintained :  even  the  latter  cases,  which  have  given 
great  weight  to  the  objection,  particularly  Harrington  v.  Wheeler 
(4  Ves.  686),  referring  to  older  cases,  particularly  two  in  the 
Uouse  of  Lords,'  the  objection  was  not  put  merely  upon  the 
conduct  in  not  making  the  title  in  time,  but  upon  the  circum- 
stances connected  with  the  thing  and  the  value  of  it. 

But  I  need  not  address  myself  to  the  consideration  of  what  is  the 
precise  principle,  with  so  much  industry ;  for  no  authority  would 
support  me  in  saying,  that,  under  the  particular  circumstances 
of  this  case,  the  defendant  can  resist  a  decree,  if  a  good  title  can 
be  made.  Th:s  agreement  is  signed  by  the  defendant  Slade  only; 
but  that  makes  him  within  the  stature^  a  party  to  be  charged. 
I  do  not  say  whether  terms  might  or  might  not  be  introduced, 
that  would  make  time  expressly  of  the  e$>sence  of  the  contract.^ 
It  is  enough  to  say,  that,  if  this  agreement  has  tiiat  effect,  there 
never  was  an  agreement  that  would  not ;  for,  upon  that  point, 
the  agreement  is  as  loose  as  possible.  There  is  no  passage  in  it 
eo  iutuito;  not  that  sort  of  passage  in  Gregson  v.  Riddle^  The 
clause  as  to  liberty  to  re-sell,  &c.,  is  not  considered  of  much 

>  Hayes  v.  Caryll,  1  Bro.  P.  0.  126,  Toml.    See  Wingfield  v.  Whaley,  1  Bro. 
P  C.  :i09,  Toml.  edit. 
« 29  Car.  2  o.  3. 

*  They  clearly  raif^ht.     See  Hudson  v.  Bartram,  3  Madd.  440 ;  Boehm  v. 
■  T.  &  W.      " 


Wood,  IJ.  &  W.  410. 
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importance  in  this  Court;  but  in  this  instance  it  is  a  clause 
against  the  vendee,  having  no  corresponding  clause  as^ainst  the 
vendor.  That  clause  expresses  little  more  than  would  be  the 
legal  effect  if  that  was  not  inserted.  But  it  is  enough  to  say 
upon  that,  the  objection  relied  upon  in  the  argument,  that  the 
plaintift'  raijrht  have  sold  after  the  two  months  were  expired, 
admits  of  this  answer, — that  it  is  assuming  the  whole  question. 
If  yon  make  out  that  he  would  have  been  at  liberty  to  resell, 
that  does  not  make  out  that  he  lets  the  other  off;  but,  under  the 
circumstances  he  would  hot  have  been  at  liborty  to  resell.  The 
r^rc)fn  evidence  cleariy  imports  that  the  defendant  did  not 
L  "  J  *understand  it  to  have  bound  them  in  that  mutual 
respect  in  which  he  seems  in  his  letter  to  think  it  reasonable 
they  should  be  bound.  But  I  will  construe  it,  for  the  purpose 
of  this  case,  as  if  it  had  mutually  bound  them ;  and  that,  if  the 
title  was  not  made  out  by  the  day,  then  the  defendant  should  be 
at  liberty  to  say  he  was  off;  for  if  that  clause  had  been  in  this 
agreement  he  might  have  waived  the  benefit  of  it;  and  it  must 
have  been  made  out  that  hia  conduct  did  not  occasion  the  non- 
fulfilling  the  agreement.  Take  it,  that  there  was  the  mutual 
clause.  The  moment  after  the  sale,  the  auctioneer  was  no  longer 
the  agent  of  the  plaintiff.  He  was  hid  agent  only  to  sell,  not  to 
deal  with  the  terms  upon  which  a  title  was  to  be  made.  The 
defendant  must  show  the  auctioneer  had  acquired  a  character  to 
bind  the  plaintiff  in  that  respect.  There  is  no  evidence  of  that : 
on  the  contrary,  the  defendant  applies  to  the  auctioneer  as  such 
agent,  and  he  refuses  to  act  as  such,  and  refers  him  to  the 
plaintift'.  But  he  applies  again  to  the  auctioneer,  and  never  to  the 
plaintiff*.  One  clause  of  this  letter  is  very  important,  marking 
the  knowledge  of  the  title  in  the  law-agent  of  the  vendee,  and 
that  he  was  able,  in  the  first  instance,  the  day  after,  to  state 
the  material  objections,  viz.,  the  procee<Ung  in  Chancery,  and 
Darby's  claim.  That  is  distinct  evidence  that  the  dafendant 
did  not  then  understand  that  he  had  entered  into  an  agreement, 
by  force  of  which  he  tliought  he  had  a  right  to  say,  the  timo 
of  two  months  was  absolutely  of  the  essence  of  the  contract. 
Whether  that  was  misunderstanding  or  not,  that  was  his  under- 
standing. By  the  last  words,  he  seems  desirous  of  having  an 
agreement,  which  would  for  the  first  time  give  a  mutuality 
as  to  time.  But  he  does  not  choose  to  give  up  the  one  till 
he  gets  the  other,  reserving  to  himself  the  power  to  deal  with 
the  first  agreement  as  he  thinks  fit,  though  he  may  not  get 
the  stipulation   he   wishes.       If    the  plaintiff  acceded   to   that 

Proposition,  he  would  be  bound.  But  what  is  the  evidence  that 
eaid?  There  is  a  good  deal  of  reasoning  in  supi)ort  of  the 
argument,  that  Phipps's  letter  is  not  merely  a  statement  that 
r*'i241  ^®  would  pay  interest,  *but,  with  regard  to  some  circum- 
^  J  stances,  that  the  contract  was  to  be  off*,  viz.,  the  deposit 
money  to  be  returned  with  interest,  connected  with  the  dis- 
solution of  the  agreement,  which  might  either  be  within  or  after 
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the  expiration  of  the  two  months ;  but,  if  the  fornier,  it  ought 
to  be  shown  to  be  clearly  the  effect  of  something  that  passed 
subsequently,  and  was  acceded  to.  The  letter  of  Phipps  in 
answer  is  no  evidence  of  the  facts  stated  in  it.  Does  the  de- 
fendant conceive  the  matter  as  resting  on  that  letter,  and  consider 
it  an  undertaking  to  the  extent  he  proposed,  or  as  completely 
settling  tliat  mutuality  he  desired,  giving  him  a  right  to  insist 
upon  the  time  as  the  essence  of  the  contract?  No;  for  after- 
wards he  goes  again  to  Phipps,  not  an  agent,  to  bind  the 
plaintiff  for  this  purpose,  and,  not  being  able  to  prove  the  date 
further  than  that  it  was  between  the  13th  of  April  and  the  5th  of 
June.  This  proves  that  the  defendant,  by  repeated  inquiries 
addressed  to  his  solicitors,  who  knew  a  good  deal  of  the  title, 
was  informed  from  time  to  time  that  the  abstract  was  not 
delivered.  The  proof  is  complete  as  to  that.  This  is  a  complete 
waiver  of  any  objection  from  the  non-delivery  of  the  aVjstract  at 
the  time  the  defendant  proposed  that  Phipps  should  write  that 
letter.  Being  told  Phipps  would  not  write  that  letter,  he  does 
not  write  himself,  or  direct  his  solicitors  to  apply  ;  but,  upon  the 
7th  of  June,  by  his  solicitors,  he  receives  the  abstract,  they 
knowing  the  history  of  the  title  and  the  estate,  and  stating  the 
two  grounds  of  objection  the  day  after  the  contract  took  place. 
There  was  a  note  at  the  bottom  of  the  abstract,  stating  distinctly 
that  the  plaintiff  had  only  a  title  under  an  agreement,  but  that 
all  necessary  parties  were  ready  to  convey,  and  making  a  proposal 
for  that  purpose,  which  might  or  might  not  be  completed  within 
the  time.  The  abstract  was  delivered  on  the  7th  of  June.  No 
objection  was  made  to  receiving  it.  It  was  kept  till  the  time 
expired,  without  obiection.  Ought  not  the  objection  to  have 
been  made  on  the  7th?  The  plaintiff  was  bound  till  the  12th. 
He  could  not  sell  to  another:  and  if  the  solicitors  had  returned 
the  abstract  upon  the  objection,  *the  plaintiff  was  at  r*5.25-| 
liberty  to  say  he  had  undertaken  to  remove  all  objections,  *•  ■' 
or  to  tender  a  conveyance;  and  he  might  have  proceeded  to 
prepare  a  conveyance,  which,  under  the  circumstances,  was 
to  be  prepared  by  the  defendant ;  and  he  might  have  tendered 
that  conveyance  so  as  to  have  a  right  to  an  action,  or  to  tile  a 
bill,  as  upon  an  agreement  which  he  had  undertaken  to  make 
good  within  the  time. 

This  case  is  not  like  Lloyd  v.  CoUeii  (4  Bro.  C.  C.  469 ;  4  Ves. 
689,  n.),  in  which  the  defendant  immediately  sent  the  abstract 
back,  and  would  not  look  at  it.  What  right  had  this  defendant 
to  read  the  abstract  if  it  came  too  late?  He  had  either  an 
intention  to  execute  the  contract,  or  a  hope  that  he  had  time  to 
get  through  the  abstract,  in  order  to  carry  it  into  execution  ;  but 
the  evidence  in  this  respect  is  totally  silent;  and  it  is  clear,  upou 
the  objections  stated  in  the  solicitors'  depositions,  that  at  some 
period  or  other  he  had  gone  into  the  abstract. 

As  to  the  other  circumstances  stated  by  the  defendant,  his 
selling  out  stock,  &c.,  there  is  no  evidence  whatsoever.     As  to  his 
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intention  of  making  this  place  his  residence,  there  is  nothini^  in 
the  contract  having  the  least  reference  to  that;  and  upon  an 
intention,  not  disclosed  in  the  contract,  or  afterwards,  as  essential, 
this  Court  has  never  been  in  the  habit  of  acting. 

Under  the  circumstances,  therefore,  whether  the  time  is  or  is 
not  an  objection,  founded  upon  the  authorities  the  Reports  of 
this  Court  furnish, — which  I  will  not  discuss,  let  the  authorities 
upon  that  point  turn  the  scale  either  for  the  defendant  or  the 
plaintiff, — there  is  no  authority  that  has  not  some  reference 
to  the  conduct  of  the  party  in  the  mean  time;  and  upon  the 
conduct,  this  defendant  has  no  right,  under  the  circumstances,  to 
say  this  contract  was  not  performed  within  the  two  months. 

There  must,  therefore,  be  a  decree  for  a  specific  performance ; 
and  as  to  all  the  rest,  a  reference  to  the  Master,  to  see  whether  a 
good  title  can  be  made.  Where  the  party  has  not  been  able  to 
make  his  title  before  the  decree,  it  is  always  a  question  very 


important  as  to  the  *co8ts,  but  not  whether  he  shall  take 
the  title  or  not.     According  to  old  cases,  it  was  sufficient 


[*526] 

if  the  title  was  made  by  the  time  of  the  report.* 


"A  Court  of  equity, "says  Lord  Redesdale,"  frequently  decrees  specific 
performance  where  the  action  at  law  has  been  lost  by  the  default  of  the 
very  party  seeking  the  specific  performance,  if  it  be,  notwithstanding, 
conscientious  that  the  agreement  should  be  performed,  as  in  cases  where 
the  terms  of  the  agreement  have  not  been  strictly  performed  on  the  part 
of  the  person  seeking  specific  performance ;  and  to  sustain  an  aetion  at 
law,  performance  must  be  averred  according  to  the  very  terms  of  the 
contract.  Nothing  but  specific  execution  of  the  contract,  so  far  as  it 
can  be  executed,  will  do  justice  in  such  a  case:"  Davis  v.  Hone^ 
2  S.  &  L.  347.  See  also  Lennon  v.  Napper^  2  S.  &  L.  684  :  Parkin  v. 
Thorold^  2  Sim.  N.  S.  6,  8;  Roberts  v.  Berry^  3  De  G.  Mac.  &  G. 
284,  289.  Where,  for  instance,  as  in  the  principal  case,  the  contract 
has  not  been  completed  at  the  time  mentioned,  or  where  the  vendor 
has  not  the  same  interest  in  the  estate  as  that  which  he  has  contracted 
to  sell,  or  there  is  some  deficiency  in  the  quality  or  quantity  of  it,  the 
party  not  able  strictly  to  perform  the  contract  on  his  part,  could,  at 
law,  have  no  remedy  by  way  of  damages  against  the  other;  but  in 
equity,  in  many  cases,  he  would  be  able  to  obtain  specific  performance, 
if  adequate  compensation  can  be  made  for  the  non-literal  performance 
of  the  contract.    These  cases  it  is  proposed  to  examine  in  this  note. 

1.  As  to  the  Contract  not  having  been  completed  at  the  Time  men- 
tioned,2 — At  law,  in  all  cases,  time  is  considered  as  of  the  essence  of 
the  contract.  "  As  to  the  contract  of  the  party,"  Lord  Eldon  observes, 
in  the  principal  case,  '^the  slightest  objection  is  an  answer  at  law. 

>  Bee  Jenkins  v.  Hiles,  6  Yes.  84^ 
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But,"  he  adds,  ^'the  title  to  an  estate  requires  so  much  clearing  and 
inquiry,  that  unless  substantial  objections  appear,  not  merely  as  to  the 
time,  but  an  alteration  of  circumstances  affecting  the  value  of  the 
thing,  or  objections  arising  out  of  circumstances,  not  merely  as  to 
<ime,  but  the  conduct  of  the  parties  during  the  time,  unless  the 
objection  can  be  so  sustained,  many  of  the  cases  go  the  length  of 
establishing  that  the  objection  cannot  be  maintained." 

The  objection,  therefore,  as  to  the  delay  in  equity,  may  be  considered, 
1st,  As  arising  from  the  conduct  of  either  party ;  2nd,  As  arising  from 
the  state  of  the  title. 

Ist.  As  to  Delay  arising  from  *the  Conduct  of  either 
ParlyJ] — Although  Lord  Hardwicke,  in  Gibson  v.  Patterson^  L  -" 
I  Atk.  12,  is  reported,  though,  perhaps,  incorrectly  (see  4  Bro.  C.  CI 
497  ;  4  Yes.  630,  n.),  to  have  said,  that  the  vendor's  negligence  in  not 
producing  his  title-deeds,  &c.,  within  the  time  limited  for  that  purpose, 
was  no  objection  to  specific  performance,  that  doctrine  has  since  been 
clearly  overruled.  In  Milward  v.  Earl  of  Thanet,  5  Ves.  720,  n., 
where  the  parties,  differing  as  to  the  construction  of  the  agreement, 
delayed  the  bill  for  specific  performance  for  seven  years,  it  was 
dismissed  by  Lord  Alvanlej',  M.  R.,  who  observed,  that  Lord  Kenyon 
was  the  first  who  set  himself  against  the  idea  that  had  prevailed,  that, 
when  an  agreement  was  entered  into,  either  party  might  come  at  any 
time ;  but  that  it  is  now  perfectly  well  known,  that  a  party  cannot  call 
upon  a  Court  of  equity  for  a  specific  performance  unless  he  has  shown 
himself  ready ^  desirous^  prompt^  and  eager.    See  also  Lloyd  v.  CoUett, 

4  Bro.  C.  C.  469 ;  4  Ves.  690,  n. ;  Harrington  v.  Wheeler^  4  Ves.  686 ; 
Guest  V.  Homfreyj  6  Ves.  818;  Alley  v.  Deschamps^  13  Ves.  225; 
Walker  v.  Jeffreys^  1  Hare,  352 ;  Southcomb  v.  The  Bishop  of  Exeter, 
6  Hare,  213,  218;  Dorin  v.  Harvey,  15  Sim.  49;  Alloway  v.  Braine, 
26  Beav.  575 ;    Sharp  v.  Wright,  28  Beav.  150 ;   3P Murray  v.  Spicer, 

5  L.  R.  Eq.  527,  537.  And  a  continual  claim  without  any  active  steps 
in  support  of  it,  will  not  keep  alive  a  right  which  would  otherwise  be 
barred  by  laches :  Lehmann  v.  Mc Arthur,  3  L.  R.  Eq.  496- 

"  In  these  cases,"  observes  Lord  Romilly,  M.  R.,  "  where  one  person 
says,  ^I  will  have  nothing  more  to  do  with  the  contract, — I  put  an 
end  to  it,' — if  the  ether  party  to  the  contract,  who  insists  on  its  being 
carried  into  execution,  does  not  file  his  bill  speedily — a  time  which  is 
not  very  accurately  fixed,  though  the  cases  have  determined  that  it 
must  not  exceed  a  year — he  shall  not  be  allowed  to  insist  that  the 
contract  shall  be  carried  into  execution:  Colby  v.  Gadsden,  34  Beav. 
418.  But  this  rule  will  be  relaxed  where  the  strict  application  of 
it  would  work  injustice:  Walker  v.  Jeffreys,  1  Hare,  353;  Jones  y» 
Jones,  12  Yes.  188. 

At  law,  unless  the  vendor  has  his  abstract  and  title-deeds  ready  at 
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the  appointed  time,  his  remedy  is  gone,  and  the  purchaser  may  recover 
back  his  deposit :  Berry  v.  Yourig^  2  Esp.  Ca.  640,  n. 

In  equity^  however,  the  rule  is,  that  it  is  not  solely  incumbent  upon 
the  vendor  to  move  by  making  a  tender  of  the  abstract,  but  it  is  also 
incumbent  upon  the  purchaser  to  ask  for  it  at  the  appointed  day 
{Quest  V.  Homfrey^  6  Yes.  818,  823),  or  on  such  other  day  as  will 
leave  sufficient  time  for  the  completion  of  the  contract  {Jones  v.  Frice^ 

,  3  Anstr.  924);    *otherwise  equity  will  consider  the  time  as 

r*528]        .     ,  ^ 

L         -J  waived. 

So,  if  the  abstract  be  delivered  to  the  purchaser  after  the  day 
appointed,  and  he  makes  no  objection  to  the  delay,  he  will  be  con- 
sidered as  having  waived  it :  Smith  v.  Burnam^  2  Anstr.  527  ;  Pincke 
v.  Gurteis^  4  Bro.  C.  C.  329 ;  Paine  v.  Heller^  6  Ves.  349. 

If  a  vendor  docs  not  deliver  the  abstract  of  title  within  the  time 
specified  in  the  conditions  of  sale,  he  cannot  hold  the  purchaser  bound 
to  send  in  his  objections  within  the  time  limited  for  that  purpose,  even 
though  it  was  stipulated,  in  the  condition  for  sending  in  the  objections, 
that  time  in  that  respect  should  be  of  the  essence  of  the  contract 
(  Upperton  v  Nickohon^  6  Ij.  R.  Ch.  App.  436).  In  such  a  case,  the 
time  within  which  objections  will  be  considered  as  waived,  will  depend 
upon  the  general  principles  of  the  Court,  and  the  conduct  of  the 
parties.    (76.; 

Where,  however,  a  vendor  has  taken  no  steps  whatever  to  complete 
the  contract,  and  the  purchaser  has  immediately,  when  the  time 
elapsed,  insisted  upon  his  deposit  and  refused  to  perform  his  agree- 
ment, equity  will  not  decree  specific  performance  of  the  contract,  or 
grant  an  injunction  to  restain  the  purchaser  from  proceeding  at  law  to 
recover  his  deposit  Lloyd  v.  Collett^  4  Bro.  C.  C.  469 ;  S.  C,  4  Ves. 
689 ;  Ormerod  v.  Hardman^  5  Ves,  737 ;  Warde  v.  Jeffrey^  4  Price, 
294 ;  secus,  if  he  has  endeavored  to  make  out  his  title,  and  has  not 
been  guilty  of  gross  laches  or  negligence  {Fordyce  v.  Ford^  4  Bro.  C- 
C.  495  ;  Radcliffe  v.  Warrington^  12  Ves.  326) ;  and  although,  after  the 
period  at  which  the  contract  ought  to  have  been  completed,  some  time 
elapses  before  the  completion  of  the  repairs  of  a  house  described  as 
being  in  good  repair  {Dyer  v.  ffardgrave^  10  Ves.  805) ;  or  before  the 
expiration  of  a  lease  of  property,  when  it  was  stated  that  the  purchaser 
would,  several  months  before,  be  entitled  to  possession  {Hall  v.  Smithy 
14  Ves.  426 ;  and  see  13  Ves.  225) ;  the  pui*chaser  will  not  be  able  to 
resist  specific  performance  unless  he  can  show  that  he  wanted  the 
house  for  his  own  occupation  before  the  time  when  the  repairs  would 
be  completed,  or  the  lease  would  expire. 

But  a  Court  of  equity  will  not  decree  specific  performance  of  a 
contract,  when  the  purchaser  has  lain  by  and  delayed  completing  it, 
even  although  he  may  have  paid  part  of  the  purchase-money :  Ear 
rington  v.  Wheeler^  4  Ves.  686;  Alley  v.  DeschampSj  13  Ves.  225 
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where  Lord  Erskine  says,  "  It  would  be  dangerous  to  permit  parties  to 
lie  bj,  with  a  view  to  see  whether  the  contract  will  prove  a  gaining  or 
loising  bargain,  and  according  to  the  event,  either  to  abandon  it,  or, 
considering  time  as  nothing,  to  claim  a  specific  ^performance, 
which  is  always  the  subject  of  discretion."  And  see  South-  *-  ^ 
Ecustern  Railway  Company  v.  Knotty  10  Hare,  122;  Firth  v.  OreeU' 
tooodj  1  Jur.  N.  S.  866  ;  Alloway  v.  Braine^  26  Beav.  675. 

Nor  will  equity  aid  a  purchaser  who  has  taken  trifling  and  vexatious 
objections  to  the  title,  and  has  shown  a  disinclination  to  perform  the 
contract,  especially  when  the  value  of  the  property  has  increased  by 
the  dropping  of  lives,  or  otherwise  {Hayes  v.  Car'yll^  1  Bro.  P.  C.  126, 
Toml.  edit. ;  Spurrier  v.  Hancock^  i  Ves.  667 ;  Pope  v.  Simpson^  5 
Ves.  145  ;  Main  v.  Melbourn^  4  Ves.  720 ;  Burke  v.  Smyth^  3  J.  &  L. 
193  ;  or  where  the  purchaser  was  in  reallt}''  unable  to  pay  the  purchase- 
money  {Oee  V.  Pearse^  2  De  G.  &  Sm.  325 ;  Aberaman  Iron  Works  v. 
Wickenn^  6  L.  R.  Eq.  485,  507,  608)  ;  and,  where  either  the  vendor  or 
purchaser  has  not  completed  the  contract  on  his  part  at  the  appointed 
time,  if  the  contract  be  inequitable,  or  the  price  unreasonable, — ^that  is 
to  say,  inadequate  in  one  case,  or  exorbitant  in  the  other, — equity  will 
not  afford  its  aid  by  decreeing  specific  performance:  Whorwood  v. 
Simpson^  2  Vem.  186 ;  Lewis  v.  Lord  Lechmere^  10  Mod.  503. 

2nd.  As  to  Delay  arising  from  the  State  of  the  TitleJ] — Where  delay 
may  be  accounted  for  upon  the  ground  of  the  state  of  the  title,  it  will 
not  prevent  a  specific  performance  being  decreed,  where  the  time  fixed 
for  completing  the  contract  is  not  material ;  that  is  to  say,  where  time 
has  not  been  made  by  the  contract  of  the  parties,  or  is  not,  from  the 
nature  of  the  property,  of  the  essence  of  the  contract.  In  such  case, 
if  a  vendor  file  a  bill  for  specific  performance,  it  is  sufi9cient  if  he  can 
procure  a  good  title  At  the  time  of  the  decree.  Lang/ord  v.  Pi7/,  2  P. 
Wms.-  630,  is  a  leading  case  on  this  subject :  there  it  was  urged  by  the 
defendant's  counsel,  that,  even  by  the  plaintiff's  own  showing,  he 
had  not,  at  the  time  of  entering  into  the  articles  for  sale,  a  good  title. 
But  Sir  Joseph  Jekyll,  M.  R.,  said,  '^  It  is  sufldcient  if  the  party 
entering  into  articles  to  sell,  has  a  good  title  at  the  time  of  the  decree, 
the  direction  of  the  Court  being  in  all  these  cases  to  inquire  whether 
the  seller  can,  not  whether  he  couldj  make  a  title  at  the  time  of 
executing  the  agreement : "  see  Jenkins  v.  Hiles^  6  Ves.  646  ;  Wynn  v. 
Morgan^  7  Ves.  202;  Eyston  v.  Simmonds^  1  Y.  &  C.'C.  G.  608;  Salis- 
bury V.  Hatcher^  2  Y.  &  C.  C.  C.  64 ;  Sidebotham  v.  Barrington^  3 
Beav.  524;  4  Beav.  110;  5  Beav.  261 ;  Chamberlain  v.  Lee^  10  Sim. 
444 ;   Phillipson  v.  Gibbon^  6  L.  R.  Ch.  App.  428. 

The  title,  however,  ought  generally  to  be  made  out  at  the  time  of 
the  report  (Kirwan  v.  Blake^  cited  2  Moll.  581,  682  ;  Cowgill  v.  Lord 
Oxmanlown^  3  Y.  &  C.  *Exch.  Ca.  377) ;  but  a  purchaser  will  p^-^/xn 
not  in  all  cases  be  discharged  if  a  title  cannot  be  made  at  that  ^        -* 
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time.  ^'  Where,"  says  Lord  Eldon,  ^^  the  Master's  report  is,  that  the 
vendor,  getting  in  a  term,  or  getting  administration,  &c.,  will  have  a 
title,  the  Court  will  put  him  under  terms  to  procure  that  speedily :  " 
see  Coffin  v.  Cooper^  14  Yes.  205 ;  in  which  case  it  was  held,  that  the 
purchaser  could  not  insist  on  heing  discharged  from  the  contract,  the 
vendor  having  procured  a  good  title  hy  means  of  an  Act  of  Parliament^ 
although  upwards  of  a  month  after  the  Master's  report.  See  also 
Lord  Stourion  v.  Sir  Thomas  Meers,  stated  2  P.  Wms.  631 ;  Clay  v. 
Buffordj  5  De  G.  &  Sm.  784 ;  Devenish  v.  Brown^  26  L.  J.  N.  S.  (Ch.) 
23. 

A  purchaser,  by  buying  up  the  title  of  a  third  party  which  might, 
bad  it  remained  outstanding,  have  constituted  a  valid  objection  to  the 
vendor's  title,  will  not  be  able,  on  the  ground  that  the  vendor  has  not 
got  that  title  in  himself,  be  able  to  object  to  specific  performance.  See 
Murrell  v.  Goodyear^  1  De  G.  F.  &  Jo.  432  ;  there  the  assignees  of  an 
insolvent  put  up  for  sale  an  estate  which  had  been  impressed  with  the 
character  of  personalty,  and  which,  if  it  retained  that  character, 
belonged  absolutely  to  the  insolvent.  A  purchaser,  upon  investigation 
of  the  title,  discovered  that  there  was  good  reason  to  contend  that  a 
prior  owner  had  elected  to  take  the  estate  as  reality^  in  which  case  the 
fee  belonged  to  the  heir  of  the  insolvent's  late  wife,  the  insolvent  him- 
self being  only  tenant  by  the  curtesy.  The  purchaser,  after  some 
correspondence,  in  which  he  required  the  concurrence  of  the  heir, 
abruptly  gave  notice  to  determine  the  contract,  and  immediately  after- 
wards bought  up  the  title  of  the  heir.  It  was  held  by  the  Lords 
Justices,  affirming  the  decision  of  Sir  John  Stuart,  Y.  C,  that  he  could 
not  avail  himself  of  this  purchase  to  defeat  his  contract,  and  that  he 
had  thereby  removed  the  objections  to  the  title,  and  specific  perform- 
ance was  decreed  against  him,  allowing  him  the  expenses  of  his 
purchase  from  the  heir. 

But  where  the  vendor  does  not  make  out  his  title  until  after  the  bill 
is  filed,  he  is  liable  to  pay  the  costs  of  the  suit  up  to  the  time  when  he 
showed  title  {Long  v.  Collier^  4  Russ.  269 ;  Scoones  v.  Morrell^  1  Beav. 
251;  Wilkinson  v.  Hartley^  15  Beav.  183);  secus  where  the  suit  was 
occasioned  solely  by  the  conduct  of  the  purchaser,  as  where  he  simply 
disputes  the  authority  of  the  vendor  to  sell,  and  does  not  ask  for  his 
title  (Peers  \.  Sneyd^  17  Beav.  151):  or  where  the  requisitions  were 
not  made  until  after  the  bill  filed  (Lyle  v.  The  Earl  of  Yarborougk^ 
Johns.  70),  and  also  where,  although  the  requisitions  were  made  before 
the  bill  was  filed,  the  *non-compliance  of  the  vendor  was 
L  ^^^J  attributable  to  the  circumstance  of  the  purchaser  having 
claimed  abatement  or  compensation,  in  respect  of  which  his  bill  had 
been  dismissed  with  costs.     lb. 

But  in  a  recent  case,  although  the  vendor  had  been  right  on  all  points 
in  which  objections  had  been  taken  before  the  bill  was  filed,  yet,  as  he 
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might  with  reasonable  diligence  have  informed  himself  before  selling 
of  a  defect  in  the  title,  discovered  before  the  certificate  approving  of 
the  title  was  signed,  the  Court  of  Appeal  directed  that  no  costs  should 
be  given  on  either  side  except  the  costs  of  the  original  hearing  before 
the  Vice  Chancellor,  which  costs  the  vendor  was  to  pay  to  the 
purchaser:  Fkillipson  v.  Gibbon^  6  L.  R.  Ch.  A  pp.  428. 

As  to  when  a  title  is  made,  see  Farr  v.  Lovegrove,  4  Drew.  170. 
There  is  a  disinclination  to  extend  the  rule  which  the  Court  has 
adopted,  of  con^)clling  a  purchaser  to  take  the  estate  although  a  title 
is  not  made  out  till  after  the  time  fixed  by  the  contract,  to  any  case  to 
which  it  has  not  already  been  applied,  since  the  rule  has  in  many 
instances  been  productive  of  great  hardship ;  accordingly  it  has  been 
held  that  a  purchaser  will  not  be  bound  where  a  new  suit  is  necessary, 
or  an  account  of  debts  remains  to  be  taken  in  a  suit.  See  Lechmere  v. 
BrMier^  2  J.  A;  W.  289 ;  Dalby  v.  Fullen^  3  Sim.  29 ;  1  Russ.  &  My. 
296  ;  Cosier  v.  Turnor^  1  Russ.  &  My.  311 ;  Magennis  v.  Fallon^  2 
Moli.  566,  580;  Chamberlain  v.  Xee,  10  Sim. '444;  Blacklow  v.  Laws^ 
2  Hare,  40.  So,  in  Fraser  v.  TFooef,  8  Beav.  339,  the  defendant  in  1842 
contracted  to  purchase  an  estate.  A  suit  for  specific  performance 
having  in  the  same  year  been  instituted  by  the  vendors,  it  appeared 
that  they  claimed  under  a  testator  who  died  in  1809,  and  subject  to  his 
debts :  that  a  creditors'  suit  had  been  instituted  in  1813,  and  a  decree 
for  an  account  made  in  1817,  since  which  time  nothing  effectual  had 
been  done  in  the  suit,  and  no  report  of  debts  had  been  actually  con- 
firmed. Alter  so  great  a  delay,  no  further  time  was  given  to  the 
vendors  to  complete  their  title,  and  the  bill  for  specific  performance 
was  dismissed  with  costs. 

But  if,  as  in  the  principal  case,  a  purchaser  is  aware  of  the  objections 
to  the  title,  or  he  receives  the  abstract  after  the  day  appointed  (Fincke 
V.  Cartels^  4  Bro.  C.  C.  329 ;  Hipwell  v.  Knight^  1  Y.  &  C.  Exch.  Ca. 
401) ;  or  proceeds  with  the  purchase,  althpugh  the  time  fixed  for  the 
completion  of  the  contract  may  have  elapsed,  and  a  much  longer  period 
may  be  requisite  in  order  to  make  a  good  title  (  Wood  v.  Bernal,  19 
Yes.  220 ;  Smith  v.  Bamam^  2  Anst.  527 ;  Faine  v.  Meller^  6  Ves. 
349 ;  Ward  v.  Jeffrey^  4  Price,  294 ;  Smith  v.  Sir  Thomas  Dolman^  6 
Bro.  P.  C.  291,  Toml.  edit.;  Ex  parte  Gardner^  4  Y.  &  C.  Exch. 
*Ca.  503;  Wood  v.  Machu,  5  Hare,  158),  he  will  be  held  to 
have  waived  his  right  to  object  to  the  delay,  and  not  be  enabled  ^  -^ 
to  resist  specific  performance.  And  see  Hoggart  v.  ScoU^  1  Russ.  & 
My.  293. 

It  has  been  decided  that  a  purchaser  does  not  waive  his  right,  by  ex- 
tending, at  the  request  of  the  vendor,  the  time  for  the  completion  of 
the  purchase ;  and  if  it  be  not  then  completed,  he  will  be  at  liberty  to 
abandon  the  contract:  Farkin  v.  Thoroldj  2  Sim.  N.  S.  1 ;  but  see  £f. 
C,  16  Beav.  59. 
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Lord  Chancellor  Hart  even  thought,  that  if  a  purchaser  proceeded 
with  the  purchase  under  protest^  he  could  not  be  held  to  have  waived 
his  right  to  object,  on  account  of  the  delay :  Magennia  v.  Fallon ,  2 
Moll.  576. 

In  the  Marquis  of  Hertford  v.  Boore^  5  Yes.  119  ;  specific  perform- 
ance was  decreed  of  a  contract  which  had  not  been  abandoned,  although 
it  had  lain  dormant  for  fourteen  months.  But  see  Milward  v.  Earl  of 
Thanet^  5  Ves.  720 ;   Oarrett  v.  Lord  Besborough^  2  D.  &  Walsh,  441. 

If  one  of  two  parties,  concerned  in  a  contract  respecting  lands,  gives 
the  other  notice  that  he  does  not  hold  himself  bound  to  perform,  and 
will  not  perform  the  contract  between  them,  and  the  other  contracting 
party,  to  whom  the  notice  is  so  given,  makes  no  prompt  assertion  of 
his  right  to  enforce  the  contract,  equity  will  consider  him  as  acquiescing 
in  the  notice,  and  abandoning  any  equitable  right  he  might  have  had 
to  en  fore  the  performance  of  the  contract,  and  will  leave  the  parties  to 
their  remedies  and  liabilities  at  law  :  Ouest  v.  Eomfrey^  6  Ves.  818  ; 
Heaphy  v.  Hill^  2  S.  &.  S.  29 ;  Watson  v.  Reid^  1  Russ.  k  My.  236  ; 
Walker  v.  Jeffreys^  1  Hare,  341. 

The  time  within  which  objections  are  to  be  made  to  a  title,  may  be 
enlarged  by  the  consent  of  the  vendor  :   Gutts  v.  Thodey^  13  Sim.  205. 

Where  a  vendor  turns  a  purchaser  out  of  possession  of  a  house, 
where  actual  possession  by  residence  in  the  house  was  an  essential  part 
of  the  contract  he  will  be  held  to  have  abandoned,  and  will  be  unable 
to  enforce,  the  performance  of  the  contract  {Knatchhull  v.  Grueber^  3 
Mer.  124) ;  but  where  a  purchaser  was  let  into  the  receipt  of  the  rents 
and  profits,  under  a  contract  which  was  to  be  completed  at  a  definite 
period,  from  which  time  the  purchaser  was  to  receive  the  rents  and 
profits,  and,  on  the  other  hand,  pay  interest  on  the  purchase-money, 
and  the  purchaser,  finding  that  he  could  get  neither  the  purchase-money 
nor  the  interest,  gave  notice  to  the  tenants  to  pay  no  more  rent  to  the 
purchaser,  it  was  held  upon  a  bill  filed  by  him  against  the  purchaser  for 
specific  performance  of  the  contract,  that  he  had  not  by  giving  such 
notice  abandoned  it :   Colby  v.  Gadsden^  34  Beav.  416,  420. 

'*'The  vendor  may,  it  seems,  insist  upon  the  contract  being 
L  -I  rescinded,  where  such  circumstances  exist  as  render  it  im- 
probable that  the  purchase-money,  can  be  paid  for  a  long  time,  as  the 
bankruptcy  of  the  purchaser,  or  his  death,  and  the  inability  of  his 
representatives  to  get  in  his  assets  (Mackreth  v.  Marlar^  1  Cox,  259  ; 
Whiltaker  v.  Whittaker^  4  Bro.  C.  C.  31 ;  Sir  James  Lowther  v.  Lady 
Andover,  1  Bro.  C.  C.  396  ;  Eome  v.  Young,  3  Y.  &  C.  Exch.  Ca.  199)  ; 
and  the  omission  to  require  repayment  of  the  deposit  will  not  deprive 
the  party  of  his  right  to  insist  that  the  contract  is  rescinded,  where  he 
has  taken  other  sufficient  steps  for  that  purpose  ( Watson  v.  Beid,  1 
Euss.  &  My.  236  ;  Southcomb  v.  The  Bishop  of  Exeter ,  6  Hare,  224) 

Where  the  vendor-s  bill  for  specific  performance  is  dismissed  on  the 
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ground  of  his  laches  in  instituting  the  suit,  and  without  any  decision 
on  the  question  of  title,  the  Court  will  not  ordev  the  deposit  to  be 
returned  to  the  purchaser,  but  will  leave  both  parties  to  their  legal 
remedies :  SoiUhcomb  v.  The  Bishop  of  Exeter^  6  Hare,  225. 

J  t  is  not  sufficient  for  a  party  who  intends  to  rely  upon  a  waiver  of 
title,  to  allege  upon  his  pleading  the  facts  constituting  the  waiver :  he 
must  show  how  he  means  to  use  the  facts,  by  alleging  that  the  title  has 
been  waived  thereby  ;  Clive  v.  Beaumont^  1  De  G.  &  S.  397. 

Compensation  for  Delay], — In  all  cases  where  the  Court  decrees 
specific  performance,  notwithstanding  the  time  for  completing  the  con- 
tract has  elapsed,  care  will  be  taken  that  proper  compensation  be  made, 
and  the  parties,  in  fact,  put  in  the  same  situation  as  if  the  contract  had 
been  strictly  fulfilled.  Thus,  ordinarily,  the  purchaser  will  be  entitled 
to  the  profits  of  the  estate  from  the  time  when  the  contract  ought  to 
hare  been  completed  {De  Visme  v.  De  Visme^  1  Hall  &  T.  418 ;  1 
Mac.  &  G.  346)  ;  and  the  vendor,  whether  the  estate  be  in  possession 
or  reversion,  will  be  entitled  to  interest  upon  the  purchase-money  from 
the  same  time  {Sir  James  Louther  y.  Countess  Dowager  of  Andover^ 
1  Bro.  C.  C.  396  ;  Davy  v.  Barber^  2  Atk.  490 ;  Owen  v.  Davis,  1  Yes. 
82  ;  De  Visme  v.  De  Visme,  1  Hall  &  T.  418  ;  1  Mac.  &  G.  346 ;  Monro 
V.  Taylor,  8  Hare,  70 ;  3  Mac.  &  G.  713  ;  Grove  v.  Bastard,  1  De  G. 
Mac.  &  G.  69  ;  Bailey  v.  Gollett,  18  Beav.  179)  ;  even  if  the  money  be 
lying  dead,  if  the  delay  has  arisen  from  the  fault  of  the  purchaser 
(  Calcraft  v.  Roebuck,  1  Ves.  jun.  221  ;  Enraght  v.  Fitzgerald,  2  Jr. 
£q.  Rep.  87)  ;  secus,  if  the  fault  has  been  with  the  vendor  {Howland 
V.  Norris,  1  Cox,  59) ;  but  the  purchaser  should  give  notice  that  the 
money  is  not  making  interest  {Calcraft  v.  Roebuch,  *1  Ves. 
Jun.  221 ;  Powell  v.  Martyr,  8  Ves.  140 ;  Roberts  v.  Massey,  13  L  ^^^J 
Ves.  561 ;  MCannv,  Forbes,  1  Hogan,  13;  Dyson  y.  Hornby,  4  De 
G.  &  Sm.  481 ;  Kershaw  v.  Kershaw,  9  L.  R.  Eq.  66 ;  and  see  RegenVs 
Canal  Company  v.  Ware,  23  Beav.  375, — a  case  where  notice  was 
given  by  a  railway  company) ;  but  even  then,  if  he  had  not  appropriated 
it  for  the  vendor,  or  has  in  any  way  benefited  by  it,  he  must  pay  in- 
terest (  Winter  v.  Blades,  2  S.  &  S.  393). 

Where  a  purchaser  makes  default  in  payment  of  the  purchase-money, 
until  payment  of  which  the  vendor  is  not  bound  to  give  up  possession , 
and  the  vendor,  who  occupies  the  property  for  the  purpose  of  his 
business,  continues  the  business  not  on  account  of  the  purchaser,  but 
on  his  own  behalf,  under  a  pressure  arising  from  the  purchaser's  de- 
fault ;  he  will  not  be  compelled  to  pay  the  purchaser  an  occupation 
rent  from  the  time  when  the  purchase  ought  to  have  been  completed — 
although  the  purchaser  will  be  ordered  to  pay  interest  on  the  purchase- 
money  from  that  day :  Leggatt  v.  Metropolitan  Railway  Company,  5 
L.  R.  Gh.  App.  716. 
In  ordinary  contracts,  where  no  time  is  fixed  for  completion,  interest 
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will  generally  be  payable  by  the  purchaser  from  the  time  he  takes 
possession  (Ex  parte  Manning^  2  P.  Wms.  410 ;  Birch  v.  Joy^  3  Ho.  L. 
Ca.  565 ;  and  see  Smith  v.  Dolman^  6  Bro.  P.  G.  291,  Toml.  edit., 
where  a  receiver  had  been  appointed) ;  especially  if  he  has  received 
the  rents  and  profits  (8  Yes.  148,  149 ;  and  see  Fludyer  v.  Cocker^  12 
Ves.  25 ;  Binks  v.  Lord  Rokeby^  2  Swanst.  222,  226 ;  Att.-Qen.  v. 
Christ  Churchy  13  Sim.  214 ;  but  see  Blount  v.  Blount,  3  Atk.  636). 

But  where  there  is  a  weighty  objection  to  the  title,  the  purchaser  is 
not  bound  to  take  possession,  nor,  consequently,  to  pay  interest  until 
it  is  cleared  up ;  Fortehlow  v.  Shirley,  cited  2  Swanst.  223 ;  Carrodua 
V.  Sharp,  20  Beav.  56. 

Upon  a  sale  of  a  reversion,  interest  is  payable  from  the  time 
appointed  for  completing  the  purchase.  For  ^^upon  the  sale  of  a 
reversion,  the  time  at  which  the  purchaser  takes  possession  has  nothing 
to  do  with  the  question  of  interest  on  the  purchase-money.  The  ad- 
vantage obtained  by  the  delay,  and  wearing  out  of  the  prior  life 
interests,  is  equivalent  to  the  receipts  of  the  rents  of  a  property  in 
possession:  Bailey  v.  Collett,  18  Beav.  179,  182.  And  see  Davey  y. 
Barber,  2  Atk.  490 ;  Owen  v.  Davien,  1  Ves.  82. 

In  Kershaw  v.  Kershaw,  9  L.  R.  £q.  56,  a  purchaser  contracted  for 
the  purchase  of  certain  real  estate  at  the  price  of  38,500/.,  which  was 
to  carry  interest  at  5  per  cent,  until  payment,  and  he  was  let  into 
possession.  Afterwards,  difficulties  having  arisen  in  completing  the 
purchase,  he  paid  *38,000Z.  into  a  bank  to  a  separate  account, 
^  -^  and  gave  notice  to  the  vendors,  that  this  sum  was  appropriated 
for  the  purposes  of  the  purchase,  and  that  he  would  refuse  to  pay  in- 
terest under  the  contract.  The  vendors  replied  that  they  disputed  the 
sufiSciency  of  the  notice,  but  did  not  point  out  that  the  sum  paid  in 
was  deficient  by  500/.  On  discovering  the  deficiency,  the  purchaser 
paid  into  the  bank  500/.,  with  interest  at  5  per  cent,  up  to  that  time. 
It  was  held  by  Lord  Romilly,  M.  K.,  that  the  purchaser  was  not  liable 
for  interest  subsequently  to  the  time  when  he  paid  38,000/.  into  the 
bank. 

In  the  case  of  sales  by  th  e  order  of  the  Court,  if  the  estate  be  in  pos- 
session, the  purchaser  will  be  entitled  to  the  rents  and  profits  from  the 
quarter  day  preceding  his  purchase,  he  paying  his  money  before  the 
following  one  (Mackrell  v.  Bunt,  2  Madd.  34,  n.)  ;  but  he  will  not  be 
allowed  to  deduct  the  property  tax  {Holroyd  v.  Wyatt,  1  De  G.  &  Sm. 
125) ;  if  the  estate  be  reversionary,  the  purchaser  will  be  entitled  to 
any  benefit  from  the  dropping  of  lives,  from  the  time  of  confirming  the 
report  absolute,  and  will,  consequently,  be  liable  to  pay  interest  from 
that  time;  Ex  parte  Manning,  2  P.  Wms.  410;  Davy  v.  Barber^  2 
Atk.  489 ;  Child  v.  Lord  Abingdon,  1  Ves.  jun.  94  ;  Champemowne  v. 
Brooke,  3  C.  &  F.  1 ;  4  C.  &  F.  589 ;  2  Y.  A;  C.  Exch.  Ca.  510 ;  3  Y.  & 
C.  Exch.  Ca.  505 ;  Wallis  v.  Sarel^  5  De  G.  &  Sm.  429.    The  case  of 
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Blount  y.  Blount^  3  Atk.  636,  appears  to  be  misreported ;  and  in  Tre- 
/usia  v.  Lord  Clinton,  2  Sim.  359,  interest  was,  contrary  to  the  ordi- 
nary practice,  ordered  to  be  paid  from  the  time  of  the  purchase.  See 
Boberlson  v.  Skelton,  13  Beav.  91. 

Where  the  interest  is  more  in  amount  than  the  rents  and  profits, 
even  if  there  be  an  express  stipulation,  ^^  that  interest  is  to  be  paid  on 
the  purchase-money, /rom  whatever  cause  the  delay  may  have  arisen," 
if  the  delay  in  completing  the  contract  is  attributable  to  fraud  or  wilful 
delay  on  the  part  of  the  vendor,  he  will  be  left  in  possession  of  the 
rents  and  profits  until  a  good  title  be  shown ;  and  from  that  period 
only  will  he  become  entitled  to  interest,  and  the  purchaser  to  the  rents 
and  profits :   Vickera  v.  Hand,  26  Beav.  630. 

Where,  however,  the  delay  in  such  a  case  is  occasioned  by  the  state 
of  the  title,  and  is  not  attributable  to  the  fraud  or  wilful  default  of  the 
vendor,  the  vendor  will  be  entitled  to  interest  according  to  the  express 
terms  of  the  stipulation:  Esdaile  v.  Stephenson,  1  S.  &  S.  122;  Row- 
ley V.  Adams,  12  Beav.  476 ;  Sherwin  v.  Shakspeare,  5  De  G.  MaQ.  ft 
G.  617 ;  Bannerm^n  v.  Clarke,  26  L.  J.  N.  S.  (Ch.  77  ;  Levns  v.  South 
Wales  Bailway  Company,  10  Hare,  113;  Vickers  v.  Hand,  2^  Beav. 
630,  overruling  *De  Visme  v.  De  Visme,  1  Mac.  A  G.  336 ; 
Lord  Palmerston  v.  Turner,  33  Beav.  524 ;  Williams  v.  Qlen-  ^  -• 
ion,  34  Beav.  528 ;  13  W.  R.  (M.  R.)  1030 ;  1  L.  R.  Ch.  App.  200. 

If  there  has  been  delay  in  making  out  the  title,  and  the  property  has 
deteriorated  by  dilapidations  or  mismanagement  and  unhusbandlike 
conduct,  a  compensation  will  be  allowed  to  the  purchaser  {Foster  v. 
Deacon,  3  Madd.  394 ;  Lord  v.  Stephens,  1  Y.  &  C.  Exch.  Ca.  222 
and  see  3  Y.  &  .0.  Exch.  Ca.  508  ;  Carrodus  v.  Sharp,  20  Beav.  56 
Phillips  V.  Silvester,  20  W.  R.  (M.  R.)  406 ;  and  if  he  has  paid  his  pur 
chase-money,  under  an  order  into  Court,  he  will  be  entitled  to  interest 
on  the  amount  fixed  for  compensation,  from  the  time  of  his  making 
such  payment  {Ferguson  v.  Tadman,  1  Sim.  530) ;  but  a  purchaser  will 
not  be  entitled  to  compensation  for  deterioration  after  the  time  when 
he  actually  did  take,  or  ought  to  have  taken  possession  {Binks  v.  Lord 
Bokeby,  2  Swanst.  226 ;  Minchin  v.  Nance,  4  Beav.  332 ;  Phidips  v. 
Silvester,  20  W.  R.  (M.  R.)  406 ;  or  if  he  has  himself  occasioned  the 
deterioration,  as,  by  causing  the  tenant  to  quit  before  the  completion 
of  the  contract  {Harford  v.  Furrier,  1  Madd.  532). 

Timber  blown  down  after  the  contract  will  belong  to  the  purchaser 
{Poole  y.  Shergold,  2  Bro.  C.  C.  118;  1  Cox,  273);  and  if  common 
timber  be  felled  after  that  time  by  the  vendor,  a  pecuniary  compensa- 
tion must  be  made  to  the  purchaser  (ifaye^mtj;  v.  Fallon,  2  Moll.  588) ; 
but  where  the  timber  is  ornamental,  such  act  would  be  a  ground  for  re- 
scinding the  contract  {Magennis  v.  Fallon,  2  Moll.  584,  585). 

If  the  vendor,  after  he  has  agreed  to  sell  property  to  another,  lays 
out  money  in  improving  it,  he  cannot  call  upon  the  purchaser  to  repay 
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him  the  money  for  the  improvement.  See  The  Master  of  Clare  Hail 
V.  Harding^  6  Hare,  296 ;  Monro  v.  Taylor^  8  Hare,  60 ;  Shervoin  v. 
Shakspeare^  5  De  G.  Mac.  &  G.  517. 

In  the  absence  of  any  express  stipulation,  the  expenses  and  oatgo- 
ings  of  property  sold  must  be  borne  by  the  vendors,  down  to  the  time 
when  the  purchaser  could  prudently  take  possession,  that  is  to  say, 
down  to  the  time  when  a  good  title  was  shown :  Carrodus  v.  Sharp^ 
20  Beav.  56. 

The  vendor  of  a  manor  is  entitled  to  the  fines  paid  for  the  admission 
of  any  new  tenants  in  the  room  of  the  tenants  described  in  the  particu- 
lars of  sale  who  may  happen  to  die  after  the  contract,  but  before  the 
day  fixed  for  the  completion  of  the  purchase,  although  the  fines  are  not 
in  fact  paid  till  after  that  day :   Cuddon  v.  Tite^  1  Giff.  395. 

Where  time  is  of  the  Essence  of  the  Contract  in  Equity.'] — In  Ordi- 
nary cases,  where  there  is  nothing  special  in  the  nature  of  the  property, 
*or  of  the  purposes  for  which  it  is  intended  to  be  purchased, 
I-  -J  although  a  particular  day  may  be  fixed  for  the  completion  of 
the  contract,  the  Court  seems  to  have  considered  that  the  general  ob' 
ject  being  only  the  sale  of  the  estate  for  a  given  sum,  the  particular  day 
named  is  merely  formal,  and  that  the  stipulation  means  in  truth  that 
the  purchase  shall  be  completed  within  a  reasonable  time,  regard  being 
had  to  all  the  circumstances  of  the  case,  and  the  nature  of  the  title  to 
be  made. 

Upon  the  same  principle,  in  the  case  of  a  mortgage,  the  Court  look- 
ing at  the  real  contract,  which  is  the  pledge  of  the  estate  for  a  debt, 
treats  the  time  mentioned  in  the  mortgage  deed  as  only  a  formal  part 
of  it,  and  decrees  accordingly ;  taking  it  to  be  clear,  that  the  general 
intention  should  override  the  words  of  the  particular  stipulation :  Hip- 
well  V.  Knight,  1  Y.  &  C.  Exch.  Ca.  416,  416. 

It  was  at  one  time  the  doctrine  of  the  Court,  that  the  parties  could 
not  make  time  of  the  essence  of  the  contract.  Thus,  in  Gregson  v. 
Riddle,  1784,  cited  by  Sir  Samuel  Romilly,  in  the  principal  case,  from 
his  own  note,  the  agreement  was  for  a  particular  day,  with  a  proviso, 
that,  in  case  the  title  should  not  be  approved  in  two  months,  the  agree- 
ment was  to  be  void  and  of  no  efiect.  There  was  an  outstanding  legal 
estate,  which  could  not  be  got  in  by  that  time.  A  bill  was  filed  for 
that  purpose,  to  have  the  legal  estate  conveyed  ;  the  defendant  resist* 
ing,  a  reference  was  directed,  to  see  whether  a  good  title  could  be 
made.  Lord  Rosslyn  expressing  an  opinion  that  the  terms  of  the 
agreement  were  complied  with.  The  report  was  in  favour  of  the  title. 
•The  cause  coming  on  before  Lord  Thurlow,  the  performance  was  still 
resisted.  Lord  Thurlow  said,  it  had  been  often  attempted  to  get  rid  of 
agreements  upon  this  ground,  but  never  with  -success ;  the  utmost  ex- 
tent was  to  hold  it  evidence  of  a  waiver  of  the  agreement,  but  it  never 
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^as  held  to  make  it  void.  Mr.  Mansfield  for  the  defendant,  said,  the 
intention  was  clearly  to  make  it  void,  and  that  it  would  be  necessary 
to  insert  a  clause,  that  notwithstanding  the  decision  of  the  Court  of 
Chancery,  it  shonld  be  void.  Lord  Thurlow  said,  such  a  clause  might 
be  inserted,  and  the  parties  would  be  just  as  forward  as  they  were 
then. 

This  doctrine  seems  to  have  been  founded  upon  a  supposed  analogy 
between  an  agreement  for  sale  and  a  mortgage,  in  which,  according  to 
the  well-known  maxim,  "owce  a  mortgage^  always  a  mortgage^^^  the 
express  contract  of  the  parties,  even  under  seal,  will  not  take  away  the 
power  of  redemption. 

In  the  principal  case,  however.  Lord  Eldon  said,  he  was  much  in- 
clined to  think,  notwithstanding  *  Oregson  v.  Riddle^  that  time 
might  be  made  the  essence  of  the  contract ;  and  it  has  since  *-  ^ 
been  clearly  determined,  that  if  by  the  contract  it  clearly  appears  to 
be  the  intention  of  the  parties  that  time  should  be  of  the  essence  of  the 
contract, — if,  for  instance,  the  parties  stipulate  that  the  agreement  shall 
be  void  unless  the  purchase  be  completed  on  a  certain  day,  it  will  be 
considered  essential  in  equity.  See  Hudson  v.  Bartram^  3  Madd.  440 ; 
Boekm  V.  Woody  1  J.  &  W.  419 ;  Williams  v.  Edwards^  2  Sim.  78  ; 
Lloyd  V.  Rippingaley  cited  I  Y.  dc  C.  Exch.  Ca.  410 ;  Hipwell  v.  Knight^ 
1  Y.  Sl  C-  Exch.  Ca.  401,  416 ;  Nokes  v.  Lord  Kilviorey^  1  De  G.  &  S. 
444 ;  Parkin  v.  Thorold^  16  Beav.  59 ;  Gedge  v.  The  Duke  of  Hon- 
tros€y  26  Beav.  45  ;  Hudson  v.  Temple,  29  Beav.  536  ;  Oakden  v.  Pike, 
34  L.  J.  (Ch.)  N.  S.  620. 

A  mere  statement  in  the  conditions  of  sale  that  the  abstract  will  be 
delivered  on  or  before  a  particular  day,  will  not,  it  appears,  be  sufficient 
to  render  the  time  of  its  delivery  of  the  essence  of  the  contract :  Rob- 
erts  V.  Berry,  16  Beav.  31,  3  De  G.  Mac.  &  G.  284,  292. 

The  benefit  of  the  objection  in  respect  of  time  may  be  waived  by  the 
conduct  of  the  parties,  even  although  it  was  originally  made  essential : 
Boehm  v.  Wood,  1  J.  &  W.  420  ;  Levy  v.  Lindo,  3  Mer.  81 ;  Hunter  v. 
Daniel,  4  Hare,  420  ;  Parkin  v.  Thorold,  16  Beav.  59,  69,  71 ;  Wells 
V.  Maxwell,  32  Beav.  408 ;   Webb  v.  Hughes,  10  L.  R.  £q.  281. 

Though  time  be  not  of  the  essence  of  a  contract,  where  there  has 
been  great  and  improper  delay  on  one  side,  the  other  party  has  a  right 
to  fix  a  reasonable  time  within  which  the  contract  is  to  be  completed. 
That  time  will  then  be  considered  by  a  Court  of  equit}^  as  having 
become  of  the  essence  of  the  contract ;  and  in  case  the  party  makes 
default  in  doing  what  is  right  and  proper  on  his  part,  within  the  time 
so  fixed,  it  will  be  a  reason  why  the  Court  will  not  afterwards  interfere 
in  his  favour  to  compel  the  execution  of  the  conti'act:  King  v.  Wilson, 
6  Beav.  126  ;  Heaphy  v.  Hill,  2  S.  <b  S.  29  ;  Watson  v.  Reid,  1  Russ.  <b 
My.  226  ;  Walker  v.  Jeffreys,  1  Hare,  341 ;  Benson  v.  Lamb,  9  Beav. 
502 ;  Pegg  v.  Wisden^  16  Beav.  239 ;   Parkin  v.  Thorold,  16  Beav.  59  ; 
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Machryde  v.  Weeks^  22  Beav.  533 ;  Gordon  v.  Mahoney^  13  Ir.  Eq. 
Hep.  404  ;  Morgan  v.  Gurley^  1  Ir.  Ch.  Rep.  482,  496  ;  Eads  v.  Wil- 
liams^ 4  De  G.  Mac.  &  G.  674 ;  Nott  v.  Riccard^  22  Beav.  307.  See 
Taylor  v.  Brown^  2  Beav.  183. 

t  The  notice  to  complete  must  be  reasonable,  otherwise  it  will  be 
altogether  ineffectual.  Thus  in  a  recent  case  it  was  held  that  the  pur- 
chaser was  not  justified,  wlnle  negotiations  were  going  on  for  the 
removal  of  his  objections  to  the  title,  in  giving  ♦the  vendor 
L  -^  notice  to  complete  within  a  month,  or  that  the  contract  would 
be  rescinded  :  Wells  v.  Maxwell^  32  Beav.  408,  aflQrmed  on  appeal,  11 
W.  R.  (L.  J.),  842;  Parkin  \.  Thorold,  16  Beav.  59;  M' Murray  x. 
Spicer^  5  L,  R.  Eq.  627  ;   Webb  v.  Hughes^  10  L.  R.  Eq.  281. 

Assuming  that  time  has  been  made  of  the  essence  of  the  contract  by 
a  reasonable  notice  during  the  progress  of  negotiations,  that  may  be 
waived  by  the  conduct  of  the  purchaser,  and  if  the  time  is  once  allowed 
to  pass,  and  the  parties  go  on  negotiating  for  the  completion  of  tlie 
purchase,  then  time  is  no  longer  of  the  essence  of  the  contract,  per  Sir 
R.  Malins^  V.  C,  in  Webb  v.  Hughes^  10  L.  R.  Eq.  286.     ' 

A  purchaser,  however,  is  not  bound  to  wait  an  indefinite  time,  and  if 
he  finds,  while  the  negotiations  are  going  on,  that  a  long  time  will 
elapse  before  the  contract  can  be  completed,  he  may,  in  a  reasonable 
manner,  give  notice  to  the  vendor,  and  tx  a  period  at  which  the  busi- 
ness is  to  be  terminated.  But,  having  once  gone  on  negotiating  beyond 
the  time  fixed,  unless  the  negotiations  were  without  prejudice  (  Tilley 
V.  Thomas^  3  L.  R.  Ch.  61),  he  is  bound  not  to  give  immediate  notice 
of  abandonment,  but  must  give  a  reasonable  notice  of  his  intention  to 
give  up  his  contract  if  a  title  is  not  shown,  per  Malins,  Y.  C,  in  Webb 
V.  Hughes,  10  L.  R.  Eq.  286.  ^ 

Time  will  be  considered  more  peculiarly  of  the  essence  of  the  con- 
tract, if  the  thing  sold  be  of  greater  or  less  value,  according  to  the 
effluxion  of  time;  and  the  ordinary  stipulation  as  to  time  must  be 
complied  with  in  equitj^  as  well  as  at  law ;  for  instance,  in  the  case  of 
a  contract  for  the  sale  of  reversionary  interests ;  ^'  for  no  man,"  says 
Lord  Rosslyn,  "sells  a  reversion  who  is  not  distressed  for  money,  and 
it  is  ridiculous  to  talk  of  making  him  a  compensation  by  giving  him 
interest  on  the  purchase-money  during  the  delay : "  Newman  v.  Rogers^ 
4  Bro.  C.  C.  393.     See  also  -Spurrier  v.  Hancock,  4  Ves.  667. 

Time  also  will  be  considered  of  the  essence  of  the  contract  in  con- 
tracts with  ecclesiastical  corporations ;  as,  for  instance,  in  the  case  of 
a  contract  for  a  concurrent  lease,  in  which  case  the  lapse  of  every  day 
changes  tlie  value  and  nature  of  the  thing  to  be  granted,  and  changes 
also  the  persons  who  are  to  participate  in  the  sum  to  be  paid  {Carter  v.  J 

Dean  of  Ely,  7  Sim.  211) ;  also,  where  the  property  is  of  a  fluctuating 
value  (Doloret  v.  Rothschild,  1  8.  &.  S.  690) ;  or  the  estate  is  wanted 
for  commercial  purposes  (Parker  v.  Frith,  I  S.  &  S.  199,  n.;    Wright 
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V.  Howard^  1  S.  &  S.  190;  Coslake  v.  Tilt^  1  Rubs.  376;  Seatonv. 
3fappy  2  Coll.  666 ;  Walker  v.  Jeffreys,  1  Hare,  348 ;  Machryde  v. 
Weeks,  22  Beav.  533),  or  with  a  view  6o  immediate  residence 
*(  TiUey  v.  Thomas,  3  L.  C.  Ch.  App.  61,  67  ;  but  see  Webb  v.  L*^^^] 
Hughes,  10  L.  R.  Eq.  281)  ;  or,  if  the  estate  is  sold  for  the  purpose  of 
paying  off  the  debts  of  the  vendor,  bearing  a  higher  rate  of  interest 
than  he  woald  get  for  the  unpaid  purchase-money  (Pophamy.  Eyre, 
Liofft.  786  ;  see,  also,  cases  cited  in  Crofton  v.  Ormsby,  2  S.  &  L.  603)  ; 
but  not  where  the  land  has  been  purchased  for  the  purpose  of  building 
a  house  for  a  residence :   Wells  v.  Maxwell,  32  Beav.  408. 

Upon  the  sale  of  a  public-house,  as  a  going  concern,  time  is  of  the 
essence  of  the  contract,  and  in  the  absence  of  express  stipulation  to 
the  contrary,  the  licence  of  the  house  must  be  transferred  under  sect. 
11  of  the  General  Licensing  Act  (9  Geo.  4,  c.  61),  and  not  under  sect. 
14.  See  Day  v.  Luhke,  6  L.  R.  Eq.  336 ;  there,  upon  the  day  fixed  for 
the  completion  of  a  sale  of  a  public*house,  as  a  going  concern,  the 
vendors  were  not  in  a  position  to  procure  a  transfer  of  the  licence 
under  sect.  II,  it  was  held  by  Lord  Romilly,  M.  R.,  that  the  purehaser 
was  entitled  to  repudiate  the  contract.  See  also  Glaydon  \\  Green,  3 
L.  R.  C.  P.  611 ;  Cowles  v.  Gale,  7  L.  R.  Ch.  App.  12. 

When  time  is  of  the  essence  of  the  contract,  and  the  purchaser 
obtains  a  decree  for  specifiq  performance,  he  will  be  entitled  to  com- 
pensation for  the  loss  which  he  has  sustained  in  consequence  of  posses* 
sion  not  having  been  giving  to  him  according  to  the  contract.  See 
Gedyfi  V.  The  Duke  of  Montrose,  26  Beav.  46.  In  that  case  there  was 
an  agreement  for  the  sale  of  a  lease  '^  with  possession  on  the  1st  of 
December,  the  rent  to  commence  at  Christmas."  Possession  was  not 
given  until  the  31st  of  January,  through  the  default  of  the  vendor. 
It  was  held,  by  Sir  John  Romilly,  M.  R.,  that  the  purchaser  was  en- 
titled to  compensation,  and  an  inquiry  was  directed. 

2.  Where  the  vendor  has  not  the  same  interest  in,  or  there  is  some 
deficiency  in  the  quantity  or  quality  of  the  estate  he  has  contracted  to 
ire//.] 

In  examining  these  cases,  it  will  be  more  convenient  to  consider, 
1st,  Where  the  vendor  seeks  specific  performance ;  2nd,  Where  the  pur- 
chaser seeks  specific  perfonnance. 

1st.  Where  the*  Vendor  seeks  Specific  Performance  J] — At  laiv, 
where  a  person  contracts  to  sell  an  interest,  for  instance,  a  term  of 
years,  and  it  appears  that  the  term  of  years  is  of  less  duration  than 
what  the  vendor  represented  it  to  be,  the  vendee  may  recover  any 
deposit  which  he  may  have  paid,  even  although  the  vendor  may  offer 
compensation  (Farrer  v.  Nightingale,  2  Esp.  Ca.  639  ;  Hibbert  v.  Shee, 
1  Camp.  Ca.  113;  Duffell  v.  Wilson,  1  Camp.  Ca.  401  ;  see, 
♦however  Belworth  v.  Hassell,  4  Camp.  140,  where  the  strict  L  ^ 
rule  of  law  seems  to  have  been  relaxed). 
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Id  equity^  however,  if  the  purchaser  can  get  substantially  what  he 
contracted  for,  specific  performance  will  be  decreed  against  him  at  the 
suit  of  the  vendor,  but  he  will  be  allowed  compensation  for  the  differ- 
ence in  value  between  wliat  he  will  get  and  what  he  contracted  for. 
"  Equity,"  says  Lord  Erskine,  "  does  not  permit  the  forms  of  law  to 
be  made  instruments  of  injustice;  and  will  interpose  against  parties 
attempting  to  avail  themselves  of  the  rigid  rule  of  law  for  unconscien- 
tious purposes.  Where,  therefore,  advantage  is  taken  of  a  circum- 
stance, that  does  not  admit  a  strict  performance  of  the  contract,  if  the 
failure  is  not  substantial,  equity  will  interfere.  If,  for  instance,  the 
contract  is  for  a  term  of  ninety-nine  years  in  a  farm,  and  it  appears 
that  the  vendor  has  only  ninety-eight  or  ninety-seven  years,  he  must 
be  nonsuited  in  an  action :  but  equity  will  not  so  deal  with  him ;  and 
if  the  other  party  can  have  the  substantial  benefit  of  his  contract,  that 
slight  difference  being  of  no  importance  to  him,  equity  will  interfere, 
Thus  was  introduced  the  principle  of  compensation,  now  so  well  estab- 
lished— a  principle  which  I  have  no  disposition  to  shake :  "  Halsey  v. 
Grant,  13  Ves.  17  ;  see  also  Quest  v.  Homfray,  5  Yes.  818 ;  Mortlock  v. 
BuUer,  10  Ves.  306;  and  see  Vignolles  v-  Bowen,  12  Jr.  Eq.  Rep.  194. 

But  if  the  failure  to  perform  the  contract  is  substantial,  and  such 
as  does  not  admit  of  compensation,  as  where  the  vendor  contracts  to 
sell*  a  term  of  sixteen  years,  whereas  he  had  only  a  term  of  six  years, 
not  only  will  equity  refuse  to  interfere  in  favor  of  the  vendor,  but  will 
even  assist  the  purchaser  in  recovering  his  deposit.  See  Long  v. 
Fletcher,  2  Eq.  Ca.  Ab.  5,  pi.  4;  and  Spunner  v.  Walsh,  11  Jr.  Eq. 
Rep.  697. 

A  purchaser  cannot  be  compelled  to  take  an  underlease  instead  of  an 
original  lease.  See  Madeley  v.  Booth,  2  De  G.  &  Sm.  718.  There 
messuages  described  in  a  particular  of  sale  as  held  for  the  residue  of  a 
term  of  ninety-nine  years,  from  the  24th  of  June,  1833,  but  not  as 
being  held  by  an  original  lease,  were  sold  subject  to  conditions  that 
the  purchaser  should  not  be  entitled  to  call  for  the  lessor's  title,  and 
that  any  error  or  misstatement  of  the  term  of  years  should  not  vitiate 
the  sale,  but  should  be  the  subject  of  compensation,  under  a  provision 
for  arbitration,  authorising  the  arbitrator  of  either  party  to  proceed  in 
certain  events  ex  parte.  The  title  proved  to  be  an  underlease,  for  a 
term  less  by  three  days  than  the  term  of  ninety -nine  years  granted  by 
the  original  lease.  The  vendor  filed  a  bill  to  enforce  specific  perform- 
P^- .g-j  ance,  with  compensation  to  an  amount  which  had  been  *as- 
sessed,  in  conformity  with  the  conditions,  by  one  arbitrator^ 
nominated  by  the  vendor,  the  purchaser  having  taken  no  part  in  the 
arbitration.  Sir  J.  L.  Knight  Bruce,  V.  C,  dismissed  the  bill  with 
costs.  "  I  cannot,"  observed  his  Honor,  "  consider  a  title  under  this 
underlease  to  be  substantially  the  same  thing  as  an  assignment  of  the 
original  term  in  the  property :  among  the  inconveniences  incident  to 
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an  nnderlease,  as  distinguished  from  an  assignment  of  the  original 
term,  it  is  sufficient  to  mention,  that  if  the  under-tenant  were  to  tender 
the  rent  to  the  head  landlord,  he  would  not  be  bound  to  accept  that 
tender.  There  is  no  privity  of  contract,  in  fact  or  in  la^w,  between  the 
bead  landlord  and  the  under-tenant." 

It  has,  however,  never  been  decided  that  if  a  person  having  a  clear 
title  as  lessee  for  eighty  years,  makes  another  lease  for  sixty  years, 
and  then  the  under-lessee  sells  by  auction  the  under-lease  for  sixty 
years,  simply  describing  it  as  a  lease^  and  subject  to  a  condition  of 
sale,  that  the  lessor's  title  is  not  to  be  inquired  into,  and  the  lessor's 
title  is  perfectly  good,  but  is  not  freehold,  but  only  a  term  of  years, 
this  alone  would  be  a  reason  for  resisting  specific  performance:  per 
Wood,  V.  C,  in  Darlington  v.  Hamilton^  Kay,  558. 

A  purchaser,  however,  will  not  be  bound  to  accept  land  of  a  different 
tenure  from  that  which  he  contracted  for  (as,  leasehold  instead  of  free- 
hold), although  the  leaseholds  may  be  held  for  so  long  a  term  as  to 
make  them  nearly  equal  in  value  to  freeholds;  for  although, when  a 
party  gets  substantially  that  for  which  he  contracts,  any  small  differ- 
ence may  be  remedied  by  compensation,  that  will  not  be  the  case  where 
it  extends  to  the  whole  estate.  See  Drewe  v.  Corp,  9  Yes.  368  ;  I  S.  & 
S.  201,  n;  Wright  v.  Howard^  1  S.  &  S.  190 ;  Barton  v.  Lord  Dowries^ 
1  Flan  &  K.  505. 

Nor  will  a  purchaser,  unless  forced  to  do  so  by  the  conditions  {Price 
T.  Macaulay^  2  De  O.  Mac.  k  G.  339),  be  compelled  to  take  copyhold 
instead  of  freehold,  because  the  party  buying  might  particularly  wish 
for  a  freehold  estate :  Tunning  v.  Morrice^  2  Bro.  C.  C.  33 ;  Hicks  v. 
Phillips^  Prec.  Ch.  575. 

Where  a  person  contracts  to  purchase  an  estate  as  copyhold,  he  will 
not  be  compelled  to  take  it  if  it  turns  out  to  be  partly  freehold  :  Ayles 
V.  Coar,  16  Beav.  23. 

It  seems,  however,  that  specific  performance  could  not  be  success- 
fully resisted  if  an  estate,  represented  as  copyhold,  equal  in  value  to 
freehold,  should  turn  out  to  be  freehold  (  Twining  v.  Morrice^  2  Bro. 
C.  C.  326) ;  unless  tliere  be  an  express  stipulation  that  the  contract 
should  be  void  if  it  should  appear  that  '''any  part  of  the  estate  r«e  jq-i 
was  freehold :  Daniels  v.  Davison^  16  Ves.  249. 

In  Prendergast  v.  Eyre^  2  Hogan,  81,  a  person  having  contracted  for 
the  purchase  of  an  estate  in  fee  simple,  subject  to  a  perpetual  rent- 
charge,  it  was  held,  that  he  could  not  be  compelled  to  take  a  perpetual 
rent-charge  upon  the  estate,  which,  as  it  turned  out,  was  the  only 
interest  which  the  vendor  had. 

Objections  to  tenure  may  be  waived  by  the  conduct  of  the  purchaser ; 
as  by  his  proceeding  with  the  treaty  for  the  purchase,  after  becoming 
acquainted  with  the  nature  of  the  tenure :  Fordyce  v.  Fordj  4  Bro.  C. 
C.  494;  Burnell  v.  Brown^  I  J.  A  W.  168;  Martin  v.  Cotter^  3  J.  A; 
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L.  496.  But  if  he  object  to  the  tenure,  although  he  be  compelled  to 
fulfil  his  contract,  he  will  be  entitled  to  compensation :  Calcraft  v. 
Roebuck  1  Ves.  jun.  221. 

A  purchaser  of  the  entirety  will  not  be  compelled  to  take  an  undi* 
vided  share  of  an  estate  (Attorney- General  v.  Day,  1  Ves.  218 ;  Rojfey 
V.  Shallcross,  4  Madd.  221 ;  Dalhy  v.  Pullen^  3  Sim.  29 ;  Casamajor 
V.  Strode^  2  My.  &  K.  726)  ;  nor  will  a  purchaser  be  compelled  to  take 
a  remainder  expectant  upon  the  determination  of  a  previous  life  in* 
terest,  instead  of  an  estate  in  possession  ( Collier  v.  Jenkins^  You.  295  ; 
Nelthorpe  v.  Holgate^  1  Coll.  203) ;  nor  an  estate  which  is  subject  to  a 
right  of  sporting,  not  mentioned  in  the  particulars  of  sale ;    but  he 
may  waive  the  objection,  as  by  taking  possession  afber  notice  of  it 
(Burnett  v.  Brown^  1  J.  &  W.  168) ;  nor  will  a  purchaser  be  compelled 
to  take  an  estate  if  it  be  subject  to  an  undisclosed  right  of  digging  for 
mines  (Barton  v.  Lord  Downes^  1  Flan.  &  Kel.  605;  Seaman  \.  Vau^ 
drey^  16  Yes.  390,  or  an  undisclosed  reservation  of  minerals  to  the  lord 
of  the  manor  on  enfranchisement ;   Upperton  v.  Nicholson^  6  L.  R.  Ch. 
App.  436)  ;  nor  if  it  be  a  mere  sheep-walk  and  not  a  freehold  ( Van- 
couvre  v.  Btiss^  11  Yes.  458);  nor  if  it  be  liable  to  the  repairs  of  a 
chancel  (Hornihlow  v.  Shirley j  13  Yes.  81,  cited  as  Fortehlow  v.  Shir- 
ley^  2  Swanst.  223). 

Where  redeemed  land-tax  was  sold,  described  as  being  charged  on 
three  houses,  whereas  it  turned  out  that  it  consisted  of  three  separate 
sums  charged  on  three  houses  separately,  it  was  held  tliat  specific 
performance  could  not  be  enforced  against  the  purchaser,  as  the  mis- 
description was  not  susceptible  of  compensation  (Cox  v.  Coventon^  31 
Beav.  378) ;  but  it  seems,  that  if  there  are  undisclosed  quit-rents  and 
rent-charges, — at  any  rate,  if  they  are  of  small  amount, — specific 
performance  with  compensation  will  be  decreed  (Esdaile  v.  Stephenson^ 
1  S.  &  S.  122  ;  Bowles  v.  Waller^  1  Hayes,  441 ;  Prendergast  v.  Eyre^ 
2  Hog.  94 ;  Portman  v.  Mill,  *l  Russ.  &  My.  696).  So  also, 
^  -'if  lands  sold  as  tithe-free,  turn  out  to  be  liable  to  a  rent-charge 
in  lieu  of  tithes,  it  will  be  a  subject  for  compensation :  Rowland  v. 
NorriSy  1  Cox,  59.  If  quit-rents  be  sold,  a  mistake  in  their  amounts  is 
immaterial,  and  compensation  will  be  allowed  ( Cuthbert  v.  Baker,  cited 
Sugd.  Y.  &  P.  354,  nth  edit. ;  Reg.  Lib.  A.  1790,  fol.  442)  ;  although  the 
objection  would  be  fatal  at  law :  Johnson  v.  Johnson,  3  B.  &  P.  162. 
And  see  Hughes  v.  Jones,  3  De  G.  F.  &  Jo.  307,  where  it  was  held,  that 
a  purchaser  who  entered  into  a  contract  without  knowing  of  the 
existence  of  leases  for  lives  at  a  low  rent,  could  not  be  compelled  to 
take  the  title  without  compensation. 

Although  the  vendor  cannot  make  a  good  title  to  a  small  portion  of 
the  estate,  if  compensation  can  be  made  for  the  deficiency,  in  con- 
sequence of  such  portion  not  being  material  to  the  possession  and 
enjoyment  of  the  estate,  specific  performance  will  be  decreed :  W  Queen 
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V.  Farquhar^  11  Ves.  467:  Knatchhull  v.  Orueber^  1  Madd.  153,  Bow* 
yer  v.  Bright^  13  Price,  698 ;  Carver  v.  Richards^  6  Jur.  (N.  S.)  667. 
This  doctrine  was  carried  to  a  great  extent  in  former  times.  Sir 
Thomas  Sewell,  M.  R.,  in  Shirley  v.  Davis^  cited  in  the  principal  case, 
went  so  far  as  to  compel  a  man  who  had  contracted  for  a  house. and 
wharf  to  take  the  house  alone,  although  it  api^eared  that'he  wanted  the 
wharf  for  the  purpose  of  carrying  on  bis  husiness.  This  case  has, 
however,  been  strongly  disapproved  of.  See  1  Cox,  61,  62 ;  6  Ves.  679 ; 
13  Tea.  78,  228,  427 ;  Stewart  v.  Allison^  1  Mer.  26.  And  it  may  be 
considered  as  settled  that  where  a  good  title  cannot  be  made  to  a 
]K>rtion  of  the  estate  contracted  to  be  sold,  if  it  be  material  to  the 
possession  and  enjoyment  of  the  rest,  specific  performance  will  be 
refused.  Tlius,  in  Peers  v.  Lambert^  7  Beav.  546,  A.  contracted  to  sell 
a  wharf  on  the  banks  of  the  river  Thames,  with  a  jetty.  The  jetty 
turned  out  to  be  liable  to  be  removed  by  the  Corporation  of  London, 
if  they  thought  fit.  Lord  Langdale,  M.  R.,  held,  that  the  jetty  was 
essential  to  the  beneficial  occupation  and  enjoyment  of  the  premises 
contracted  to  be  sold,  and  that  a  specific  perfoi*mance  could  not  be 
decreed.  And  see  Shackleton  v.  Suiliffe^  1  De  G.  &  S.  609 ;  Perkins 
V.  Ude^  16  Beav.  193. 

In  the  case  of  Stewart  v.  The  Marquis  of  Conynyham^  1  Jr.  Ch. 
Rep.  534,  the  particulars  of  sale  stated  that  the  timber  on  the  estate 
would  be  included  in  the  purchase.  The  title  was  not  made  out  to  the 
timber  in  a  small  portion  of  the  lands.  Tliere  being  no  misrepresenta- 
tion, the  Court  directed  an  inquiry  as  to  whether  the  timber  on  that 
portion  of  the  estate  was  material  to  its  possession  and  enjoy- 
ment.    See  also  *Magennis  v.  Fallon^  2  Moll.  590.  ^         -" 

Upon  the  same  principle,  if  a  purchaser  in  the  same  contract  agrees 
to  purchase  an  estate  for  a  fixed  price,  and  also  something  else  which 
is  not  essential  to  the  enjoj^ment  of  the  estate,  and  is  but  a  small  ad- 
junct to  it,  if  a  good  title  cannot  be  made  to  the  adjunct,  the  Court 
will  compel  specific  performance  of  the  contract  to  purchase  the  estate 
alone.  Thus  in  Richardson  v.  Smithy  5  L.  R.  Ch.  App.  648,  by  the 
contract  for  the  sale  of  an  estate,  it  was  agreed  that  the  purchase 
should  be24,000L;  and  it  was  further  agreed,  amongst  other  things, 
that  certain  furniture  and  other  articles  on  the  estate,  the  value  of 
which  were  about  2000Z.,  should  be  valued  by  valuers  mutually  agreed 
upon,  and  that  the  purchaser  should  take  a  part  of  the  furniture  and 
articles  at  that  valuation.  The  vendor  refused  to  appoint  a  valuer,  and 
refused  to  complete.  It  was  held  by  the  Court  of  Appeal  in  Chancery, 
affirming  with  a  variation  the  decree  of  Sir  John  Stuart,  Y.  C,  that 
the  purchaser  was  entitled  to  specific  performance  of  the  contract,  ex- 
cept so  far  as  related  to  the  furniture  and  articles. 

Where,  however,  the  adjunct  is  essential  to  the  enjoyment  of  the 
property,  as  in  the  case  of  fixtures  in  a  public  house,  specific  perform- 
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ance  of  the  contract  to  purchase  the  property  without  the  adjunct, 
though  with  compensation,  will  not  be  enforced  :  Darbey  v.  WhUtakerj 
4  Drew.  134 ;  Jackson  v.  Jackson j  1  Sm.  &  G.  184.  And  see  Milnes  t. 
Gery,  14  Ves.  400. 

Where,  however,  vendors  who  hy  the  contract  bound  themselves  to 
make  out  a  goo^  title  to  all  the  lands  included  in  the  contract,  but  were 
unable  to  show  a  title  to  one  three  hundred  and  thirtieth  part  not 
necessary  to  the  enjoyment  of  the  other  parts  included  in  the  contract, 
which  provided  for  compensation  for  errors  in  dimensions  in  the  land, 
the  bill  averring  that  they  could  make  title  to  all^  it  was  held  that  it 
was  not  competent  to  the  vendors  at  the  hearing  to  seek  specific  per- 
formance with  compensation :  Ashton  v.  Wood^  3  Sm.  &  G.  436. 

There  is  no  case  of  the  sale  of  two  distinct  estates  for  one  entire 
sum,  in  which  the  Court  has  undertaken,  upon  a  failure  of  the  title  as 
to  one  estate,  to  decompose  the  sum,  and  fix  a  standard  for  adjusting 
the  relative  value  of  the  two  estates ;  which  would  bind  the  purchaser 
without  regard  to  his  views  or  estimate  of  relative  value  :  Prindergast 
V.  Eyre^  2  Hogan,  89  ;  but  it  seems,  that  if  an  estate  is  sold  by  auction, 
and  a  good  title  cannot  be  made  to  some  of  the  lots,  a  specific  perform- 
ance will  be  decreed  as  to  the  lots  to  which  a  good  title  can  be  made,  if 
r*546l  ^^®^  *^®  ^^^  complicated  with  the  others.  Thus  in  Poole  *v. 
^  ^  Shergold^  2  Bro.  C.  C.  118  ;  1  Cox,  273 ;  a  good  title  could  not 
be  made  to  two  of  the  lots.  Lord  Kenyon,  M.  R.,  said  that  he  must 
take  it  for  granted,  that  the  two  lots  wers  not  so  complicated  with  the 
other  lots  as  to  entitle  the  purchaser  to  resist  the  whole.  But  his  Lord- 
ship added : — "  If  a  purchase  was  made  of  a  mansion-house  in  one  lot, 
and  farms,  &c.,  in  others,  and  no  title  could  be  made,  and  no  title  could 
be  made  to  the  lot  containing  the  mansion-house,  it  would  be  a  ground 
to  rescind  the  whole  contract.''  See  also  Lewin  v.  Quest,  1  Russ.  325  ; 
Earwood  v.  Bland,  1  Flan.  &  Kel.  540 ;  Casamajor  v.  Strode,  2  My.  & 
K.  724.  The  same  rule  seems  to  prevail  at  law  :  Gibson  v.  Spurrier, 
Peake's  Add.  Cas.  49;  Dykes  v,  Blake,  4  Bing.  N.  C.  463;  but  see 
Chambers  v.  Griffiths,  1  Esp.  Ca.  149. 

Where  the  vendor,  having  a  title  to  an  estate,  misrepresents  the 
acreage,  whether  the  estate  be  sold  at  so  much  the  acre  (Sir  Claudes- 
ley  Shovel  v.  Bogan,  2  Eq.  Ca.  Ab-  688,  pi.  4)  or  not  {Hill  v.  Buckley, 
17  Yes.  394),  the  purchaser  will  be  entitled  to  compensation  for  a  de- 
ficiency.   See  also  In  re  Gore*s  Estate,  3  I.  R.  Eq.  260. 

Where  lands  are  described  as  "  of  or  about "  a  certain  acreage,  or  a 
certain  acreage,  '^  be  the  same  more  or  less,''  it  seems,  that  if  the  lands 
have  been  actually  conveyed,  the  purchaser  will  not  be  entitled  to  an 
abatement,  though  they  should  turn  out  to  be  considerably  less  (  Twy- 
ford  V.  Wareup,  Rep.  t.  Finch,  310 ;  Anon.,  2  Freem.  Ch.  Rep.  106  ; 
Lord  Townshend  v.  Stangroom,  6  Ves.  328) ;  but  that,  where  an 
agreement  in  which  the  acreage  has  been  so  described,  has  not  been 
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carried  out  by  a  conveyance,  the  purchaser  will  be  entitled  to  an  abate- 
ment for  a  deficiency,  unless  it  be  trifling  {Hilly.  Buckley^  17  Yes. 394 ; 
I^ortman  v.  Mill^  2  Russ.  570  ;  Day  v.  Fin7i^  Owen,  133  ;  In  re  Egan*8 
Estate^  6  Jr.  Jur.  N.  S.  90 ;  In  re  Browne* 8  Estate^  5  Jr.  Jur.  N.  S. 
185)  ;  but  see  Winch  v.  Winchester^  1  Y.  &  B.  375,  where  lands  were 
described  as  containing  by  estimation  fortj^'-one  acres,  be  the  same  more 
or  less,  and  it  turned  out  that  they  were  five  acres  and  a  fraction  less 
than  that  quantity.  Sir  W.  Grant,  M.  R.,  held  the  purchaser  not  enti- 
tled to  an  abatement  out  of  the  purchase-money. 

If,  however,  the  vendor  knew  the  true  quantity,  he  would  not,  by 
the  use  of  such  phrases,  be  protected  from  the  obligation  of  making 
a  deficiency  good  :  Winch  v.  Winchester^  1  Y.  &  B-  377  ;  The  Duke  of 
Norfolk  V.  Worthy^  1  Camp.  Ca.  337. 

It  seems  the  Court  will  not  infer,  from  the  intimate  acquaintance  of 
the  purchaser  with  the  estate  (  Winch  v.  Winchester ^  1  Y.  &  B.  975),  or 
even  from  the  fact  of  his  being  the  occupier  of  it,  that  he  was  acquainted 
with  its  exact  admeasurement,  so  as  to  ^disen title  him  to  an  r^e  i»j-| 
abatement.  Thus,  in  King  v.  Wilson^  6  Beav.  124,  a  tenant  in 
possession  purchased  the  property,  which  was  represented  to  be  forty, 
six  feet  in  depth  ;  it  turned  out  to  be  thirty-three  only :  it  was  held  by 
Liord  Langdale,  M.  R.,  that  he  was  entitled  to  an  abatement. 

If  lands  are  purchased  with  the  usual  condition  for  compensation  for 
misdescription,  although  the  purchaser  could  enforce  the  contract  on 
payment  of  compensation,  if  the  lands  turned  out  to  be  of  much 
greater  extent  than  they  were  described  as  being,  the  vendor,  who  was 
in  fault  by  the  misdescription,  could  not  compel  tho  purchaser  to  com- 
plete, on  payment  of  a  proportionately  larger  sum :  Price  v.  North^  2 
y.  k  C.  Exch.  Ca.  620. 

Where  a  decree  is  made  for  specific  performance  of  a  contract  for 
sale,  and  an  inquiry  is  directed  in  general  terms,  whether  the  vendor 
can  make  a  good  title,  it  must  be  understood  to  mean  a  good  title  hav- 
ing regard  to  the  terms  of  the  contract ;  and  if  the  vendor  wishes  to 
prevent  objections,  which  have  been  waived  before  the  suit,  from  being 
renewed  under  the  inquiry,  that  point  should  be  considered  at  the  hear- 
ing, and  noticed  in  the  decree  :  Uperton  v.  Nickolson,  6  L.  R.  Ch.  App. 
436,  explaining  Curling  v.  Austin^  2  Dr.  &  Sm.  129. 

2nd.  Where  the  Purchaser  seeks  Specific  Performance."] — It  may  be 
laid  down  as  a  general  rule  subject,  however,  to  some  few  exceptions, 
that  a  purchaser  may^  if  he  choose^  cov\pel  a  vendor  who  has  contracted 
to  sell  a  larger  interest  in  an  estate  than  he  has^  to  convey  to  him  such 
interest  as  he  is  entitled  to^  with  compensation.  "  If,"  observes  Lord 
Eldon,  '^  a  man  having  partial  interests  in  an  estate,  chooses  to  enter 
into  a  contract,  representing  it,  and  agreeing  to  sell  it,  as  his  own,  it  is 
not  competent  to  him  afterwards  to  say,  though  he  has  valuable  inter- 
ests, he  has  not  the  entirety,  and  therefore  the  purchaser  shall  not  have 
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the  benefit  of  his  contract.  For  the  pui*pose  of  this  jurisdiction,  the 
person  contracting  under  those  circumstances  is  bound  by  the  assertion 
in  his  contract,  and  if  the  vendee  chooses  to  take  as  much  as  he  caa 
have,  he  has  a  right  to  that,  and  to  an  abatement,  and  the  Court  will 
not  hear  the  objection  by  the  vendor,  that  the  purchaser  cannot  have 
the  whole :"  Mortlock  v.  Buller^  10  Ves.  315 ;  see  also  Lord  Boling- 
brokers  case^  1  S.  &  L.  19,  n.  (a)  ;  Nelthorpe  v.  Holgate^  1  Coll.  203  ; 
Barrett  v.  Ring^  2  Sm.  &  G.  43  ;  Wilson  v.  Williams^  3  Jur.  N.  S.810 ; 
Barnes  v.  Wood^  8  L.  R.  Eq.  424.  Thus,  although  as  before  observed, 
a  person  purchasing  the  entirety  cannot,  upon  a  failure  to  make  a  title 
to  the  whole,  be  compelled  to  take  a  part  only  of  the  estate,  a 
♦purchaser  may,  in  general,  if  he  wislies  it,  elect  to  take  what 
L  -"he  can  get,  with  compensation  {Attorney-General  v.  Day^  1  Yes. 
218 ;  and  see  1  V.  &  B.  353 ;  Western  v.  Bussell,  3  V.  &  B.  187) ; 
unless  it  be  expressly  stipulated  that  the  agreement  should,  in  such 
event,  be  void  {Williams  v.  Edwards^  2  Sim.  78)  ;  but  in  Whateley  v. 
Slade^  4  Sim.  126,  where  a  person  being  entitled  to  nine-sixteenths  of 
an  estate,  agreed,  by  mistake,  to  sell  the  entirety'.  Sir  L.  Shadwell,  V. 
C,  was  of  opinion  that  a  specific  performance  could  not  be  decreed  as 
to  the  nine-sixteenths,  with  an  abatement  out  of  the  purchase-money, 
especially  as  another  person  had  a  lien  on  the  estate  for  a  debt,  which 
would  nearly  exhaust  the  whole  purchase-money.  And  see  Maw  v. 
Topham^  19  Beav.  576. 

In  Dale  v.  Lister^  cited  16  Ves.  7,  a  bill  was  filed  against  the  vendor 
for  the  specific  performance  of  an  agreement  for  the  sale  of  leaseholds 
held  under  the  Dean  and  Chapter  of  Norwich,  to  which  the  defendant 
represented  himself  to  be  absolutely  entitled.  As  to  twenty-four  acres, 
part  of  the  leaseholds,  he  was  not  absolutely  entitled  ;  the  same  were 
in  effect  limited  to  him  for  life,  with  remainder  to  his  sons  and  daugh- 
ters in  tail.  To  this  part  the  vendor  could  not  make  a  good  title  be 
yond  bis  own  life ;  he  admitted  that  the  plaintiff  might  put  and  end  to 
the  contract,  but  insisted  that  he,  the  vendor,  ought  not  to  be  com^ 
pelled  to  take  less  than  the  stipulated  price.  However,  specific  per- 
formance, with  a  reduction  of  the  purchase-money,  was  decreed.  But 
see  Lord  Eldon's  remarks  in  Milligan  v.  Gooke^  16  Ves.  1,  on  this  de- 
cision. See  also  Hanhury  v.  Lichfield^  2  My.  &  K.  629 ;  Neale  v. 
M^Kenzie^  1  Kee,  474;  Graham  v.  Oliver^  3  Beav.  124. 

Where  it  turns  out  that  land  is  subject  to  a  right  to  dig  for  mines, 
although  that  would  effectually  bar  the  vendor  from  insisting  upon  his 
contract,  the  purchaser  might  demand  specific  performance,  with  com- 
pensation: Seaman  v.  Vaudrey^  16  Ves.  390;  see  also  Peacock  v. 
Fensonj  11  Beav.  355  ;  Painter  v.  Newby^  11  Hare,  26. 

If  a  landlord,  from  the  limited  extent  of  his  estate  or  power,  is 
unable  to  give,  in  point  of  duration,  a  lease  for  the  whole  of  the  in- 
terest which  he  agreed  to  give,  then  if  the  intended  lessee  is  willing  to 
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take — for  it  cannot  be  forced  upon  him — the  interest  which  the  land- 
lord can  give,  the  latter  must  grant  a  lease  to  the  full  extent  which  his 
estate  or  power  authorises,  and  compensation  will  be  made  by  the 
Court  to  the  lessee  for  any  loss  that  he  may  have  sustained  by  reason 
of  the  agreement  not  being  carried  out  to  the  full  extent :  Leslie  v. 
Cromrnelinj  2  I.  R.  Eq.  134,  140. 
Where  the  pui-chaser,  at  the  time  of  the  contract,  knows  of  the 

^limited  interest  of  the  vendor,  he  will  not  be  able  to  insist  upon  ^ 

r*549l 
a  conveyance  of  such  interest,  with  compensation :  Lawrenson  v.  »-         -• 

Butler  J  1  S.  &  L.  13 ;  and  see  Mortlock  v.  Buller^  10  Ves.  292 ;  Colyer 
V.  CZay,  7  Beav.  189.  In  Harnett  v.  Yielding^  2  S.  &  L.  549,  a  tenant 
for  life,  with  power  to  make  leases  for  twenty-one  years,  at  the  best  im- 
proved rent,  contracted  to  execute  a  lease  for  twenty-one  years,  and  a 
further  lease  for  twentj^-one  years,  during  his  life ;  consequently,  to 
execute  a  further  lease  for  twenty-one  years,  whatever  might  be  the 
increased  value  of  the  property  at  the  time  such  further  lease  was 
granted.  Lord  Redesdale  held  the  contract  a  fraud  upon  the  power, 
and  that  the  lessee  was  not  entitled  to  specific  performance.  To  ob- 
viate this  difficulty,  the  lessee  offered  to  take  a  lease  for  twenty-one 
years,  &c.,  if  the  defendant  should  so  long  live ;  but  Lord  Redesdale 
dismissed  the  bill,  observing,  that  nothing  could  be  more  mischievous 
than  to  permit  a  person  who  knows  that  another  has  only  a  limited 
power,  to  enter  into  a  contract  with  that  other  person,  which,  if  exe- 
cuted, would  be  a  fraud  on  the  power,  and  when  that  is  objected  to,  to 
say,  "  I  will  take  the  best  you  can  give  me."  A  Court  of  equity  ought 
to  say  to  persons  coming  before  it  in  such  a  way,  ^^  Make  the  best  of 
your  case  before  a  jury." 

In  Castle  v.  Wilkinson^  5  L.  R.  Ch.  App.  534^  a  husband  and  wife 
agreed  to  sell  the  wife's  estate  in  fee  simple,  the  purchaser  being  aware 
that  the  estate  belonged  to  the  wife,  and  the  wife  afterwards  refused  to 
convey.  It  was  held  by  the  Court  of  Appeal  in  Chancery,  that  the 
purchaser  could  not  compel  the  husband  to  convey  his  interest,  and 
accept  an  abated  price.  ^^On  the  face  of  the  agreement,"  observed 
Lord  Chancellor  Hatherly,  'Hhe  husband  and  wife  intended  to  sell, 
and  the  purchaser  knew  that  he  was  contracting  with  them  for  the 
estate  of  the  wife,  and  that  he  could  only  get  what  the  wife  was  willing 
to  convey;  and  there  is  no  authority  at  all  approaching  to  such  a 
proposition  as  it  has  been  necessary  to  contend  for  here,  that  the 
husband  can  be  compelled  to  part  with  his  partial  interest  in  the  estate, 
the  agreement  being  by  him  and  his  wife  to  convey  the  whole.  The 
latest  authority,  Barnes  v.  Wood^  (8  L.  R.  Eq.  424,)  before  Vice- 
Chancellor  James,  is  in  strict  conformity  with  the  other  authorities 

.  .  .  namely,  that  where  a  man  proposes  to  convey  the  whole  of 
an  estate,  as  owner  of  the  fee  simple,  and  it  turns  out  that  he  is  only 
entitled  pur  autre  vie,  and  that  his  wife  has  the  remainder,  there  the 
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Court  can  insist  on  his  making  good  his  contract  to  the  extent  to  which 
he  is  able  to  make  it  good,  and  he  must  submit  to  an  abatement  of  the 
.  *con8ideration  to  be  paid  for  that  which  he  improperly  alleged 

L  -^  he  was  capable  of  selling.  Since  the  case  of  Emery  v.  Wase 
(5  Yes.  846),  the  whole  matter  has  been  settled,  and  as  the  purchaser 
has  chosen  to  file  his  bill  with  a  full  knowledge  of  the  law  and/acts^  his 
bill  must  be  dismissed.'' 

And  it  appears  to  be  immaterial  that  the  purchaser  has  constructive 
notice  only  of  the  limited  interest  of  the  vendor.  Thus,  in  James  v. 
Lichfield^  9  L.  R.  Eq.  51,  a  vendor  contracted  to  sell  certain  property 
which  the  purchaser  knew  to  be  in  the  occupation  of  a  tenant,  and  it 
was  afterwards  discovered  by  the  purchaser  that  the  tenant  had  a  lease, 
it  was  held  b}'  Lord  Romilly,  M.  B.,  that  the  purchaser  was  affected 
with  notice  of  the  lease,  and  was  not  entitled  to  specific  performance 
with  compensation.  "  If,"  said  his  Lordship,  "  the  purchaser,  knowing 
of  the  tenancy,  is  bound  to  inquire,  sA  regards  the  tenant,  as  to  his 
interest  in  the  land,  and  if  the  purchaser  must  be  taken  to  be  bound  to 
know  what  would  be  the  result  of  such  inquiry  as  regards  the  tenant, 
why  should  he  not  be  bound  as  regards  the  vendor  ?  And  if  the  pur- 
chaser chooses  to  bind  himself  by  agreement  with  this  vendor,  knowing 
of  the  tenancy,  but  without  having  accurately  ascertained  what  was 
the  extent  and  character  of  it,  and  what  the  results  of  such  inquiry 
would  have  led  to,  he  must,  as  it  appears  to  me,  be  bound  in  the 
same  manner  as  regards  all  other  persons.  I  think,  also,  that  no 
distinction  can  properly  be  drawn  in  a  Court  of  equity,  on  the  ground 
that  the  matter  rests  in  contract,  and  that  the  conveyance  of  the  legal 
estate  has  not  been  made  to  him.  The  purchaser  bound  himself  by 
contract.  He  must  be  taken  to  have  had  present  to  his  mind  all  those 
things  of  which  he  had  notice,  and  those  things  which  necessarily 
flowed  from,  and  were  incidental  to,  that  notice.  He  knew  that  Allen 
was  tenant  of  this  land ;  he  was  bound  to  inquire  what  the  tenancy 
was,  unless  he  was  willing  to  be  bound  by  the  tenancj',  whatever  it  was. 
The  bill  must  be  dismissed  with  costs,  unless  the  plaintiff  elects  to  take 
the  property  without  compensation."  See  also  In  re  Byan^s  Estate^  3 
L  R.  Eq.  255. 

Although,  as  a  general  rule,  where  there  is  a  deficiency  in  the 
quantity  of  land  comprised  in  a  contract  for  sale,  the  purchaser  can 
demand  specific  performance,  with  compensation,  there  are  nevertheless 
certain  limits  to  the  rule.  Thus,  in  The  Earl  of  Durham  v.  Legard^ 
34  L.  J.  (Ch.)  N.  S.  589,  where  A.  agreed  to  sell  B.  an  estate,  which 
was  supposed  by  both  parties,  and  was  stated  in  the  agreement,  to 
contain  21,750  acres,  but  in  fact  contained  only  11,814  acres,  it  was 
held  by  Sir  John  Romilly,  M.  R.,  upon  a  bill  filed  by  the  purchaser, 
that  he  *was  not  entitled  to  specific  performance  of  the  con- 
L  ^^^  J  tract,  with  compensation.    "  In  the  case,"  said  his  Honor,  of 
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Hill  V.  Buckley^  17  Ves.  394,  which  is  usually  cited  upon  these  occa- 
sions, Sir  William  Grant  laid  it  down,  that  where  there  is  less  land 
than  was  agreed  to  be  sold,  the  ordinary  mode  of  settling  it  is  to 
ascertain  the  quantity  and  take  it  rateably  :  if  that  were  done  here,  the 
plaintiff  would  get  an  estate,  which  he  had  intended  to  buy  for  66,000Z., 
for  about  33,000/.  If  that  principle  were  to  be  followed  in  the  present 
case  .  .  •  it  is  clear  I  should  be  doing  great  iiijustice.  I  am  of 
opinion  that  this  is  a  case  simply  of  mistake,  and  that  the  purchaser  is 
not  entitled  to  any  compensation.  The  plaintiff  must  elect  whether  he 
will  perform  the  contract  without  compensation,  or  have  the  bill  dis- 
missed.    In  either  case  he  must  pay  the  costs  of  the  suit." 

The  neglect  of  a  purchaser  to  make  inquiries,  may  disentitle  him  from 
claiming  compensation,  for  some  defect  which  with  ordinary  care  he 
might  have  discovered.  Thus,  in  a  recent  case,  an  agreement  for  the 
sale  of  an  advowson  for  a  certain  sum  was  made,  nothing  being  said  by 
either  vendor  or  purchaser  as  to  the  income  of  the  living.  The  title 
was  accepted,  but  before  completion  the  purchaser  discovered  that  the 
income  of  the  living  was  charged  with  the  repayment  of  a  sum  of  money, 
borrowed  from  Queen  Anne's  Bounty  for  rebuilding  the  parsonage,  of 
which  charge  the  vendor  was  aware.  It  was  held  by  Vice-chancellor 
Stuart,  that  the  purchaser,  who  obtained  a  decree  for  specific  perform- 
ance, was  not  entitled  to  compensation:  Edwards- Wood  v.  Marjori- 
banksj  I  GifT.  384.  This  decision  was  affirmed  by  the  Lords  Justices  (3 
De  G.  &  Jo.  329),  and  by  the  House  of  Lords  (T  Ho.  L.  Ca.  806). 

But  the  right  to  compensation  may  be  exclued  by  express  contract. 
Thus,  where  one  of  the  conditions  of  sale  was,  '^  that  the  admeasure- 
ments are  presumed  to  be  correct,  but  if  any  error  be  discovered  therein 
no  allowance  shall  be  made  or  required  either  way,''  upon  a  bill  being 
filed  by  the  {purchaser  seeking  specific  performance,  with  compensation, 
the  Court  decreed  specific  performance,  without  compensation,  and  or- 
dered the  plaintiff  to  pay  the  costs  of  the  suit;  Cordingley  v.  Cheese- 
borough^  3  Giff.  496;  31  L.  J.  Ch.  617.  And  see  Nicoll  v.  Chambers^ 
lie.  B.  996.      . 

But  such  a  condition  excluding  compensation  for  errors  may  be  con- 
strued so  as  to  extend  to  small  unintentional  inaccuracies  only.  Thus 
in  Whittemore  v.  Whittemore^  8  L.  C.  Eq.  603,  at  a  sale  by  auction 
under  a  decree,  the  property  sold  was  stated  in  the  particulars  to  con- 
tain 753  square  yards  or  thereabouts,  and  ♦one  of  the  condi- 
tions of  sale  provided,  that  if  any  error,  misstatement,  or  omis-  >-  "-^ 
sion  in  the  particulars  should  be  discovered,  it  should  not  annul  the 
sale,  nor  should  any  compensation  be  allowed  by  the  vendor  or  purchaser 
in  respect  thereof.  The  property  was  found  to  coutain  573  square 
yards  only.  It  was  held  by  Sir  R.  Malins,  Y.  C,  that  the  condition 
only  applied  to  small  errors,  and  did  not  cover  a  large  deficiency,  and 

that  the  purchaser  was  entitled  to  compensation. 
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The  purcliaser's  right  to  compensation  may  also  be  excluded,  by  tbe 
vendor  rescinding  the  contract  under  a  condition  empowering  him  to 
do  so,  if  unwilling  or  unable  to  make  a  title,  or  if  the  title  do  not  prove 
satisfactorj'^  (Mawson  v.  Fletcher^  6  L.  R.  Cb.  App.  91 ;  10  L.  R.  Eq.  213  ; 
Duddell  V.  Simpson^  2  L.  R.  Ch.  App.  102),  and  the  vendor  may,  under 
such  condition,  rescind  the  contract,  although  the  title  may  be  good,  if 
the  purchaser  persists  in  an  objection  to  it  (Greaves  v.  Wilson,  25 
Beav.  290;  Page  v.  Adams,  4  Beav.  269).  And  this  appears  to  be 
reasonable,  because  a  good  title  might  only  be  shown  after  a  long  and 
expensive  inquiry,  whereas  the  vendor  might  find  another  purchaser, 
who  would  be  satisfied  with  the  title  as  then  shown.  See  Mawson  v. 
Fletcher,  6  L.  R.  Ch.  App.  93. 

It  seems,  however,  that  the  vendor  will  not  be  allowed  to  rescind  the 
contract  if  he  has  sold  the  property,  knowing  that  his  title  to  a  part  of 
it  is  defective  (Nelthorpe  v.  Holgale,  1  Coll.  203 ;  but  see  Thomas  v. 
Dering,  1  Keen,  729),  or  he  has  been  guilty  of  wilful  misrepresentation 
{Price  V.  Macaulay,  2  De  G.  Mac.  &  G.  347),  or  if  the  purchaser  is  will- 
ing to  waive  all  objections  to  the  title,  and  to  take  the  property  without 
compensation :  Page  v.  Adams,  4  Beav.  269 ;  Williams  v.  Edwards,  2 
Sim.  78.  The  right  to  rescind  ma}^,  moreover,  be  lost  by  replying  to  the 
purchaser's  objections  or  requisitions  {^Tanner  v.  Smith,  10  Sim.  410; 
McGulloch  V.  Gregory,  1  K.  &  J.  294 ;  Dart,  147,  4th  ed.),  and  by  ac- 
quiescence in,  or  confirmation  of,  the  contract  (Cole  v.  Gibbons,  3  P. 
Wm.  290  ;  Attwood  v.  Small,  6  C.  &  F.  424,  432  ;  Flint  v.  Woodin,  9  Har©, 
618),  unless  the  replies  to  requisitions  or  objections  have  been  made 
without  prejudice:  Morley  v.  Cook,  2  Rare,  111 ;  Dart,  147,  4th  ed. 

As  to  the  right  of  a  purchaser  under  conditions  to  rescind  the  sale, 
upon  being  "  unwilling  or  unable"  to  make  a  title,  see  Duddell  v.  Simp- 
son,  2  L.  R.  Ch.  App.  102,  varying  S,  C,  1  L.  R.  Eq.  678. 

Courts  of  equity  will  not,  on  behalf  of  a  purchaser,  compel  a  partial 
performance  of  a  contract,  which  is  unreasonable,  or  would  be  prejudi- 
cial to  persons  interested  in  the  property,  but  not  parties  to  the  con- 
tract. Thus,  in  *  Tliomas  v.  Bering,  1  Kee.  729,  a  person  who 
L  *  J  was  tenant  for  life  without  impeachment  of  waste,  with  remain- 
der to  his  sons  in  tail,  contracted  to  sell  the  fee,  which  it  turned  out  he 
had  no  power  to  do,  and  the  purchaser  thereupon  required  him  to  con- 
vey his  life  estate  and  his  reversion  in  fee,  subject  to  the  estate  tail ; 
but  Lord  Langdale,  M.  R.,  refused  specific  performance,  upon  the 
ground,  principally,  that  it  would  be  unreasonable  and  prejudicial  to 
persons  interested  in  the  property,  but  not  parties  to  the  contract.  See 
also  Graham  v.  Oliver,  3  Beav.  124;  Beeston  v.  Stately,  27  L.  J.  (Ch.) 
156  ;  6  W.  R.  (V.  C.  W.)  206. 

Nor  will  partial  performance  be  decreed  if  there  has  been  misre- 
presentation  on  the  part  of  the  purchaser,  even  although  he  is  satisfied 
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with  a  performance  of  the  contract  subject  to  any  outstanding  interests, 
without  compensation:   Clermont  v.  Tashury^  1  J.  &  W.  112. 

Nor  will  the  Court  decree  specific  performance,  where  the  purchasers 
were  at  the  time  of  the  contract  aware  of  important  facts  with  reference 
to  the  subject  matter  of  the  contract  which  ought  to  have  been  disclosed 
to  the  vendors.  See  Phillips  v.  Homfrey^  6  L.  R.  Ch.  A  pp.  770. 
There  the  owners  of  a  colliery  entered  into  a  contract  with  an  ad- 
joining landowner  for  the  purchase  of  his  estate,  without  disclosing  the 
fact,  of  which  he  was  ignorant,  that  they  had,  without  authority,  gotten 
a  considerable  quantity  of  coal  from  under  it.  It  was  held  by  Lord 
Hatherley,  L.  C,  affirming  the  decision  of  Sir  J.  Stuart,  Y.  C,  that  the 
Court  would  not  enforce  the  contract  at  the  suit  of  the  purchasers, 
though  the  sale  was  not  shown  to  be  at  an  under  value.  '^  If,"  said 
his  Lordship,  ^^  a  man  knows  that  he  has  committed  a  trespass  of  a 
very  serious  character  upon  his  neighbour's  property,  and,  finding  it 
convenient  to  screen  himself  from  the  consequences,  makes  a  proposal 
for  the  purchase  of  that  property,  he  cei^ainly  ought  to  communicate 
to  the  person  with  whom  he  is  dealing  the  exact  state  of  the  circum- 
stances of  the  case,  and  to  say  to  him,  '  I  regret  that  from  mistake '  (if 
it  be  mistake,  and  I  will  assume  it  to  be  so  for  the  present  purpose) 
'  I  have  taken  some  two  thousand  tons  of  your  coal.  I  do  not  know 
what  your  view  of  the  case  may  be.  I  am  ready  to  buy  the  property 
oat  and  out,  or  I  am  read}*^  to  submit  to  the  consequences  of  an  action 
or  an  arbitration,  or  what  you  like,  with  reference  to  this  coal  I  have 
taken.'  The  proposal  which  he  makes  is  not  in  reality  a  simple 
proposal  for  the  purchase  of  the  property ;  it  involves  a  buying  up  of 
rights  which  the  owner  has  acquired  against  him,  and  of  which  the 

owner  is  not  aware.     He  is,  therefore,  bound  *to  inform  the 

r*554l 
owner  of  the  circumstances  of  the  case,  and  is  not  at  liberty  to  ^         -^ 

eDter  into  a  contract  without  his  disclosing  his  commission  of  an  act 

which  has  rendered  him  liable  to  certain  consequences,  and  of  which 

act  the  person  with  whom  he  is  dealing  has  a  right  to  be  informed,  in 

order  to  know  what  course  he  is  to  adopt    ....    I  apprehend  it  would 

be  an  error  to  s^y  generally,  that  3'ou  cannot  enforce  a  contract  in  this 

Court,  where  the  one  party  knows  more  of  the  value  than  the  other  does. 

It  happens  frequently  in  the  purchase  of  pictures,  for  instance,  that 

one  party  knows  a  great  deal  more  of  the  value  than  the  other,  and  yet 

the  bargain  is  perfectly  good     ....     The  case  is  not  merely  that 

the  purchasers,  being  more  experienced  men,  knew  the  value  of  the 

coal  better  than  the  vendors,  but  that  the  vendors  being  unable  to  gain 

access  to  the  coal,  the  purchasers  took  advantage  of  an  unlawful 

access  to  it,  in  order  to  test  its  value,  and  did  not  communicate  to  the 

vendors  the  result.    .    .    .    The  case  would,  I  think,  be  something 

analogous  to  this:      Suppose  a  picture-dealer,  employed  to  clean  a 

picture,  scrapes  off  a  part  of  the  picture  to  see  if  he  can  discover  a 
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mark  which  will  tell  bim  who  is  the  artist,  and  thus  finds  a  mark, 
showing  it  to  be  the  work  of  a  great  artist;  that  would  not  be  a 
legitimate  mode  of  acquiring  knowledge  for  the  purpose  of  enabling 
him  to  bu}'  the  picture  at  a  lower  price  than  the  owner  would  have 
sold  it  for  had  he  known  it  to  be  the  work  of  that  artist.  I  do  not, 
however,  dwell  on  that  point,  as  it  is  not  satisfactorily  established  in 
my  mind  that  the  price  was  inadequate.  The  ground  of  my  decision 
is,  that  the  purchasers  suppressed  the  fact  of  their  having  wrongfully 
got  a  large  quantity  of  the  vendor's  coal,  and  so  given  the  vendor  a 
heavy  pecuniary  claim  against  them." 

Where  any  deficiency  in  certain  events  arises  as  to  the  extent  or 
duration  of  an  interest  in  an  estate  contracted  to  be  sold,  not  admitting 
of  compensation,  Lord  Eldon  has  laid  it  down  as  a  general  rule,  that 
equity  can  neither  compel  a  purchaser  to  take,  nor  or  a  vendor  to  give 
an  indemnity:  Balmanno  v.  Lumley,  1  V.  &  B.  225 ;  Paton  v.  Brehner^ 
1  Bligh,  66  ;  Aylett  v.  Ashton,  1  My.  k  Cr.  105 ;  Powell  v.  South  Wales 
Railway  Company^  1  Jur.^.  S.  773;  Bainhridge  v.  Kinnaird^  32 
Beav.  346 ;  and  see  Ridgway  v.  Gray^  1  Hall  &  T.  195 :  1  Mac.  &  G. 
109 ;  where  the  particulars  of  sale  described  the  property  purchased, 
as  "  let  on  lease  for  twenty-one  years,  to  and  in  the  occupation  of  B. 
&  Son ;  "  the  fact  being,  that  the  property  had  been  demised  for 
.  twenty-one  j-ears  to  T.,  and  had  been  assigned  by  him,  for  the  residue 
of  the  term,  to  B.  ahme^  one  of  the  firm  of  B.  &  Son,  who  were 
♦joint  occuptjnts  thereof.  Lord  Cottenham  said,  that  he  could 
L  J  not  see  how  the  purchaser  could  compel  the  vendor  to  give 
compensation  in  respect  of  the  misdescription,  and  that  he  had  no 
power  to  compel  the  purchaser  to  be  satisfied  with  an  indemnity.  See 
however  Milligan  v.  Cooke ^  16  Ves.  1 ;  Campbell  v.  Hay^  2  Moll.  102. 

Upon  the  same  principle  in  a  case  in  Ireland,  lands  were  sold  in  the 
Landed  Estates  Court,  but  the  exception  of  mines,  minerals,  and 
ro3'alties  (which  had  been  excepted  upon  the  conveyance  of  the  pro- 
perty to  the  persims  under  whose  title  the  lands  were  sold)  was  not 
mentioned  on  the  rental  under  which  he  purchased.  It  was  held  by 
Lynch,  J.,  that  the  purchaser,  if  dissatisfied  with  his  purchase,  was 
entitled  to  have  back  his  purchase-money  and  all  costs,  but  that  the 
Court  could  not  entertain  his  claim  for  compensation,  as  no  means 
were  afforded  by  which  the  Court  could  fix  or  ascertain  the  amount : 
In  re  Bunbury^s  Estate^  1  I.  R.  Eq.  458. 

Where  it  turns  out  that  the  vendor  cannot  make  out  a  title,  the  pur- 
chaser's bill  for  specific  performance  will  be  dismissed,  without  costs, 
and  he  will  be  left  to  his  remedy  at  law ;  Thomas  v.  Bering^  1  Kee, 
729  ;  Maiden  v.  Fyson^  9  Beav.  347.  But  where  the  vendor  has  filed  a 
bill  in  such  a  case,  he  will  be  ordered  to  return  his  deposit  with  interest : 
Lord  Anson  v.  Hodges^  5  Sim.  227. 

Although,  as  a  general  rule,  a  purchaser  will  not  be  allowed  to  pay 
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his  purchase-money  into  Court,  and  to  enter  into  tlie  possession  of  the 
purchased  land,  until  after  the  acceptance  of  the  title,  where  he  only 
aska  that  his  claim  to  compensation  may  be  reserved,  an  order  to  pay 
the  purchase-money  into  Court  will  be  made  :  3Ian  v.  Ricketts,  5  De  G. 
&  Sm.  116. 


Two  questions  arose  in  the 
principal  case ;  one,  may  a  contract 
which  is  not  mutual  be  specifically 
enforced  ?  the  other,  is  time  of  the 
essence  of  a  contract  for  the  sale  of 
land? 

•It  is  laid  down  in  Fry  oivSpecific 
Performance,  Am.  ed.,  chap.  8, 
sec.  5,  286,  that  "  a  contract  to  be 
specifically  enforced  must  be  mu- 
tual, that  is  to  say,  such  that  it 
might  at  the  time  it  was  entered 
into  have  been  enforced  by  either 
of  the  parties  against  the  other  of 
them." 

This  paragraph  was  cited  and 
approved  in  The  Marble  Co.  v. 
Ripley^  10  Wallace,  359 ;  and  the 
doctrine  has  been  advanced  in 
numerous  instances,  see  Bodine  v. 
Olading^ 9  Harris ;  Duval  v.Myers^ 
2  Maryland  Ch.  401 ;  Geiger  v. 
Oreen^  4  Gill,  472,  476  ;  Tyson  v. 
Watts^  1  Id.  124;  Moore  v.  FUz 
Randolph  J  6  Leigh,  135  ;  German 
V.  Machin^  6  Paige,  292  ;  Meason 
V.  Kaine,  13  P.  F.  Smith,  335,  340. 
In  Duvall  v.  Myers^  the  Chancel- 
lor said,  "  the  right  to  a  specific 
execution  of  a  contract,  so  far  as 
the  question  of  mutuality  is  con- 
cerned, depends  upon  whether  the 
agreement  itself  is  obligatory  upon 
both  parties,  so  that  upon  the  ap- 
plication of  either,  against  the 
other,  the  court  would  coerce  a 
specific  performance.  A  party  not 
bound  by  the  agreement  itself  has 


no  right  to  call  upon  this  court  to 
enforce  performance  against  the 
other  contracting  party,  by  ex- 
pressing his  willingness  in  his  bill 
to  perform  his  part  of  the  agree- 
ment. His  right  to  the  aid  of  the 
court  does  not  depend  upon  his 
subsequent  offer  to  perform  tlie 
contract  on  his  part,  but  upon  its 
originally  obligatory  character." 

This  language  may  lead  to  an 
erroneous  inference.  If  such  a 
rule  exists  it  is  subject  to  excep- 
tions, which  tend  to  nullify  the 
rule;  Richards  v.  Green^  8  C.  E. 
Green,  32,  35 ;  Justice  v.  Lang^ 
42  New  York,  493.  It  may  be 
true  that  a  party  who  from  infancy 
or  any  other  cause,  is  under  a  dis- 
ability when  he  enters  into  an 
agreement,  cannot  entitle  himself 
to  a  specific  performance  by  ratify- 
insr  the  contract  afler  he  becomes 
sui  juris.  In  like  manner  where 
the  contract  is  intended  to  bind 
both  the  parties,  and  the  obligation 
fails  as  to  either  of  them,  the  other 
will  not  be  compelled  to  execute 
the  contract ;  Bateman  v.  Porter^ 
9  Allen,  234 ;  and  hence  when  an 
ante-nuptial  agreement  is  invalid 
as  it  regards  the  property  of  the 
wife,  in  consequence  of  not  having 
been  placed  on  record,  it  will  not 
be  enforced  on  her  behalf  against 
the  husband.  So  a  chancellor  maj', 
in  the  exercise  of  a  sound  discre- 
tion, refuse  to  enforce  an  agree- 
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Qient  which  is  one-sided  and  un- 
equal in  its  operation  ;    Geiger  v. 
Green,  4  Gill,  472 ;  Tyson  v.  Watts^ 
1  Maryland  Ch.  13,  11 ;  Smith  v. 
McVeigh,   3    Stockton    Ch.    239. 
Under  these  circumstances  the  ob- 
ject of  the  contract  which  is  that 
both  parties  should  stand  on  an 
equal  footing,  is  not  attained,  and 
the  breach  can  best  be  weighed  and 
compensated  by  a  jury.     In  this 
sense  mutuality  is  essential  to  a  de- 
cree of  specific  performance;  but 
the  assumption,  that  the  obligation 
must  be  reciprocal  from  the  outset, 
goes  farther  than  the  authorities 
will  bear.    A  covenant  to  stand 
seized  in  consideration  of  blood  or 
marriage,  was  one  of  the  earliest 
heads    of   equitable   jurisdiction. 
Here  chancery  raised  a  use  which 
the  statute  subsequently  converted 
into  an  estate.    In    like  manner 
equity  may  enforce  a  covenant  to 
convey  on  the  payment  of  a  sum 
certain  ;  Ewing  v.  Gordon,  49  New 
Hampshire,  444 ;  Jones  v.  Bobbins, 
29  Maine,  351.   Such  an  agreement 
becomes  obligatory  on  the  assent 
of  the  covenantee,  although  he  does 
not  engage  to  pay  the  stipulated 
price ;  Barnard  v.  Lee,  97  Mass.  92 ; 
Calvert  v. Gordon,  1  Manning^  Ry- 
land,  437 ;  3  Id.  424.  Here  the  con- 
tract is  sustained  by  the  seal ;  but  it 
is  well  settled  that  a  promise,  in  con- 
sideration of  a  promise  to  be  made 
on  the  other  side,  may  be  valid, 
although  the  promisee  does  not  re- 
spond  at  once  nor  until  after  a 
considerable  lapse  of  time.    The 
case  of  Cook  v.  Oxley,  3  Term, 
653,  has  sometimes  been  regarded 
as  laying  down  a  different  rule, 
but  the  question  arose  on  a  demur- 


rer  to  the  declaration,  and  all  that 
it  establishes  is  that  a  promise  to 
give    another    time    to    consider 
whether  he  will  accept  an  offer  is 
not  obligatory,  and  will  not  support 
an  action  of  assumpsit.    The  au- 
thorities concur  that  where  an  offer 
to  sell  is  accepted  before  it  is  with- 
drawn, it  is  too  late  for  the  vendor 
to  say  that   he   has  changed   his 
mind ;    Corson    v.    Mulvany,    13 
Wright,   88,  99;    The   Boston   di 
Maine  B.  B,  v.  Bartlett,  3  Gushing, 
234  ;    Mactier  v.  Frith,  6  WcBd. 
104.     There  is  no  difference  as  it 
regards  principle  between  such  a 
case,  and  that  where  the  vendor 
names  a  price  and  promises  to  ex- 
ecute a  deed  if  it  is  paid ;  Corson 
v.  Mulvany,  ante.    In   either  in- 
stance the  promise  becomes  abso- 
lute when  the  condition  is  fulfilled, 
although    liable    to    be    recalled 
during  the  interval ;   Perkins  v. 
Hadsell,  50  Illinois,  216. 
Unilateral  Contracts, 
Mutual  promises  are  not  essential 
to  the  validity  of  a  contract  at 
common  law.  Justice  v.  Lang,  42 
New  York,  593.     The  obligation 
depends  on  the  consideration,  or 
in  other  words,  on  the  fulfilment 
of  some  express  or  implied  request 
which    is    the    condition    of   the 
promise.     The  promisee  need  not 
manifest  hi«  assent  except  by  com- 
plying with  the  terms  prescribed. 
It  is  only  where  the  vendor  re- 
quires promise  for  promise,  that 
the    purchaser    must  signify   his 
acceptance  of  the  offer.    A  promise 
in  consideration  of  performance  ia 
obligatory  when  the  act  is  done, 
although  the  promisee  did  not  com* 
municate  his  intention  to  accept 
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and  act  under  the  promise  ;  Wilson 
V.  McClure^  60  Illinois,  366; 
Powers  V.  Bumcratz^  12  Ohio,  N. 
S.  27  9,  290  ;  Powers  v.  Fowler^  4 
Ellis  &  Bl.  98 ;  Oldershaw  v.  King^ 
2  Hurlstone  &  Norman,  899,  517  ; 
Weaver  v.  Wood^  9  Barr,  221 ;  2 
Am.  L.  C.  96,  107,  112,  5  ed. 

InWeaver  v.Wood^  Gibson,  Ch., 
said  :  ^*  This  consideration  belongs 
to   the   class  called  executory   in 
the   text-books,  as    distinguished 
from  a  concurrent  consideration, 
which     is     promise    for  promise, 
by  which  both  parties  are  bound, 
or   neither  is.     By  a  conditional 
promise,  resting  on  an  executory 
consideration,  neither  is  bound  till 
the    consideration    has  been    ex- 
ecuted.    It  is  noticed  in  Chitty  on 
Contracts,  16;  and  the  nature  of 
it  was  said  in  Clark  v.  Russell^  3 
Watts,  217,  to  be  such,  that  if  a 
party  promise  another  a  definite 
or  a  reasonable  reward,  if  he  will 
do  a   particular  thing,  the  party 
promised  is  not  bound  to  do  it; 
yet  if  he  does  it  without  more,*  he 
entitles  himself  to  the  reward.  On 
the  other  hand,  the  promisor  may 
retract  before  performance ;  strictly 
speaking,  there  is  no  contract  be- 
fore that,  for  the  offer  is  accepted 
only   by  the  performance  of  the 
condition  of  it ;  but  when  that  is 
done,  there  is  the  concuirrent  assent 
of  two  minds,  and  the  contract  is 
mutual  as  well  as  complete." 

This  language  shows  that  a  con- 
tract may  be  mutual,  although  the 
parties  were  not  bound  in  the  first 
instance,  and  although  the  act  or 
promise  which  completes  the  obli- 
gation is  separated  by  weeks  or 
month  from  the  promise  in  which 


it  originated  ;  Corson  v.  Mulvany; 
The  Fishmonger's  Co.  v.  Robertson^ 
1  M.  &  G.  131, 177  ;  Train  v.  Gold, 

5  Pick,  380 ;  Mactier  v.  Frith,  6 
Wend.  103  ;  The  Boston  &  Maine 
R.  R.  V.  Bartlett,  3  Gushing,  224  ; 
Parker  \,  Sergent,  Finch,  146.  "  If, 
said  Wilde,  J.,  in  Train  v.  Gold, 
A.  promise  B.  to  pay  him  a  sum  of 
money  if  he  will  do  a  particular 
act,  and  B.  does  the  act,  the  promise 
thereupon  becomes  binding,  al- 
though B.,  at  the  time  of  the 
promise,  does  not  engage  to  do  the 
act.  In  the  intermediate  time  the 
obligation  of  the  contract  or 
promise  is  suspended,  for  until  the 
performance  of  the  condition  of 
the  promise,  there  is  no  considera- 
tion, and  the  promise  is  nudum 
pactum,  but  on  the  performance 
of  the  condition  by  the  promisee  it 
is  clothed  with  a  valid  considera- 
tion, which  relates  back  to  the 
promise,  and  it  then  becomes  ob- 
ligatory." 

If  the  act  be  done  within  the 
time  prescribed  by  the  promisor, 
he  cannot  allege  that  performance 
has  been  too  long  deferred  ;  Foster 
V.  Boston,  22  Pick.  33,  although 
where  no  time  is  fixed,  performance 
must  take  place  within  a  reasonable 
time ;  Beckwith  v.  Cheever,  1  Fos- 
ter, 41.  So  a  man  who  gives 
another  time  to  consider  whether 
he  will  buy,  is  bound  by  an  accept- 
ance of  the  offer,  before  the  delay 
accorded  has  expired;  Boston  db 
Maine  R.  R.  Co.  v.  Bartlett,  3 
Gushing,  224;  Mactier  v.   Firth, 

6  Wend.  103.  Under  these  cir- 
cumstances the  whole  is  one  trans- 
action,   and    the    minds    of    the 

'  parties  meet  as  effectually  as  if  the 
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contract  had.  been  begun  and  con- 
cluded on  the  same  day. 

It  is  a  necessary  consequence, 
that  if  the  owner  of  land  writes  to 
say  that  he  will  convey  on  receiv- 
ing a  stipulated  sum,  the  person 
to  whom  the  letter  is  addressed, 
may  maintain  a  suit  or  obtain  a 
decree  of  specific  perfonnance,  on 
proof  that  he  tendered  the  money 
in  due  season  and  that  it  was  re- 
fused. It  is  now  generally  con- 
ceded that  an  offer  made  through 
the  post-office  to  sell,  if  another 
will  agree  to  buy,  cannot  be  re- 
called after  the  acceptance  has 
been  mailed  ;  Adams  v.  Lindsell, 
1  B.  &  Aid.  681  ;  Mactier  v.  Frith^ 
6  Wend.  103;  Hamilton  v.  The 
Lycoming  Ins.  Co.  5  Barr,  339 ; 
McCullough  v.  The  Eagle  Ins. 
Co.  1  Pick.  278,  and  the  case  is 
the  same,  if  not  stronger,  for  a 
specific  performance,  where  the 
vendor  promises  to  execute  a  deed 
for  a  price  which  is  paid  or 
tendered  at  the  appointed  time. 
Accordingly,  where  the  respon- 
dent, by  a  writing  dated  Sept.  7th, 
1860,  gave  the  complainant  the 
option  of  taking  any  one  of  several 
tracts  of  land  within  six  months, 
at  a  stipulated  price,  and  the  com- 
plainant entered  on  the  premises, 
made  valuable  improvements,  and 
afterwards,  on  the  26th  of  June, 
1867,  tendered  the  purchase-money 
with  interest;  the  court  held  that 
although  there  was  no  considera- 
tion in  the  first  instance,  this 
ceased  to  be  true  when  the  com- 
plainant expended  time  and  money 
on  the  premises,  and  would  have 
paid  the  price  if  it  had  not  been 
refused;   Perkins  v.   Hasdell^  50 


Illinois,  216.  Lawrence,  J.,  said, 
that  "the  mutuality  and  the  con- 
sideration consisted  in  the  com- 
plainants having  done  what  the 
other  party  to  the  contract  had  re- 
quired, and  that  it  was  immaterial 
that  he  did  it  without  having 
entered  into  an  agreement  to  that 
effect." 

In  like  manner,  where  the  alle- 
gation was  that  the  defendants 
had  signed  a  certain  writing,  where- 
by the3^  agreed  to  convey  a  lot  of 
ground  to  the  complainant  for 
$20,000,  if  the  complainant  would 
take  the  same  within  thirty  da3'3, 
and  that  the  complainant  subse- 
quentlj',  and  before  the  time  was 
out,  tendered  the  purchase-money, 
and  notified  the  defendants  that 
the}'  were  ready  to  accept  a  deed  ; 
it  was  held  that  the  bill  presented 
a  sufliicient  ground  for  a  decree  of 
specific  performance ;  The  Boston, 
&  Maine  R.  R.  v.  Bartlett^  3  Gush- 
ing, 224. 

In  The  Boston  dc  Maine  R.  R.  v. 
Bartlett  the  bill  alleged  that  the 
defendants,  on  the  first  of  April, 
1844,  in  consideration  that  the 
plaintiffs  would  take  into  consid- 
eration the  expediency  of  buying 
certain  land,  signed  a  writing, 
dated  April  1st,  1844,  whereby 
they  agreed  to  convey  to  the  plain- 
tiffs "the  said  land  for  the  sura  of 
twenty  thousand  dollars,  if  the 
said  plaintiffs  would  take  the  same 
within  thirty  days  from  that  date ;'' 
that  afterward,  and  within  the 
thirty  days,  the  defendants,  at  the 
request  of  the  plaintiflfe,  "and  in 
consideration  of  their  agreeing  to 
keep  in  consideration  the  expedi- 
ency  of  taking  said    land,"  etc., 
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extended  the  said  term  of  thirty 
dajs ;     and  that  on   the   29th   of 
May,    1844,  while    the    extended 
contract  was  in  full  force,  and  un- 
rescinded,  the  plaintiffs  elected  to 
take  the  land  on  the  terms  specified 
in  the  contract,  and  notified  the 
defendants  of  their  election,  and 
offered  to  pay  them  the  agreed  price, 
but  that  the  defendants  refused  to 
accept  the  same  and  execute  such 
conveyance.     The  court  held  that 
a  written  proposal  to  sell  land  at 
a  ■  certain    price,  if  taken  within 
thirty  days,  is  a  continuing  offer, 
which   may   be  retracted    at  any 
time,  but  if  it  is  accepted  within 
the   time,  and  before  it  has  been 
withdrawn,  such  offer  and   accept- 
ance constitute  a  valid  contract, 
which  may  be  specifically  enforced. 
Fletcher,  J.,  said,"  the  only  ground 
assumed   and   insisted  on  by  the 
defendants  in   support  of  the  de- 
murrer, in   this  case   is,  that  the 
agreement  on  their  part  was  with- 
out  consideration,  and   therefore 
not  obligatory.     In  the  view  taken 
of  the   case  by  the  court,  no  im- 
portance is  attached  to  the  consid- 
eration set  out  in  the  bill,  namely, 
"that  the  plaintiffs  would  take  into 
consideration   the    expediency  of 
buying  the  land. "     The  argument 
for  the  defendants,  that  their  agree- 
ment   was^  not   binding,  because 
without  consideration,  erroneously 
assumes  that  the  writing  executed 
by  the  defendants  is  to  be  consid- 
ered as  constituting  a  contract  at 
the  time  it  was  made.    The  de- 
cision of  the  court  in  Maine,  in 
the  case  of  Bean  v.  Burbankj  4 
Shepley,  458,  which  was  referred 
to  for  the  defendants,  seems  to 


rest  on  the  ground  assumed  by 
them  in  this  case. 

In  the  present  case,  though  the 
writing  signed  by  the  defendants 
was  but  an  offer,  and  an  offer 
which  might  be  revoked,  yet  while 
it  remained  in  force  and  unre- 
voked, it  was  a  continuing  offer 
during  the  time  limited  for  accei)t- 
ance;  and  during  the  whole  of 
that  time,  it  was  an  offer,  every 
instant,  but  as  soon  as  it  was  ac- 
cepted it  ceased  to  be  an  offer 
merely,  and  then  ripened  into  a 
contract.  The  counsel  for  the  de- 
fendants is  most  surely  in  the  right, 
in  saying  that  the  writing  when 
made  was  without  consideration, 
and  did  not,  therefore,  form  a  con- 
tract. It  was  then  but  an  offer  to 
contract ;  and  the  parties  making 
the  offer,  most  undoubted!}'',  might 
have  withdrawn  it  at  any  time  be- 
fore acceptance.  But  when  the 
offer  was  accepted,  the  minds  of 
the  parties  met,  and  the  contract 
was  complete.  There  was  then  the 
meeting  of  the  minds  of  the  par- 
ties which  constitutes,  and  is  the 
definition  of  a  contract.  The  ac- 
ceptance by  the  plaintiffs  consti- 
tuted a  sufficient  legal  considera- 
tion for  the  engagement  on  the 
part  of  the  defendants.  There 
was  then  nothing  wanting  in  order 
to  perfect  a  valid  contract  on  the 
part  of  the  defendants.  It  was 
precisely  as  if  the  parties  had  met 
at  the  time  of  the  acceptance,  and 
the  offer  had  then  been  made  and 
accepted,  and  the  bargain  com- 
pleted at  once.  ****** 
A  different  doctrine  prevails  in 
France,  and  Scotland,  and  Holland. 
It  is  there  held,  that    whenever 
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an  offer  is  made,  granting  to  a 
party  acertain  time  within  which  he 
is  to  be  entitled  to  decide  whether 
he  will  accept  it  or  not,  the  party 
making  such  offer  is  not  at  liberty 
to  withdraw  it  before  the  lapse  of 
the  appointed  time.  There  are 
certainly  very  strong  reasons  in 
support  of  this  doctrine.  Highly 
respectable  authors  regard  it  as 
inconsistent  with  the  plain  princi- 
ples of  equity,  that  a  person,  who 
has  been  induced  to  rely  on  such 
an  engagement,  should  have  no 
remedy  in  case  of  disappointment. 
But,  whether  wisely  and  equitably 
or  not,  the  common  law  unyield- 
ingly insists  upon  consideration, 
or  a  paper  with  a  seal  attached. 
As,  therefore,  in  the  present  case, 
the  bill  sets  out  a  proposal  in 
writing,  and  an  acceptance  and  an 
offer  to  perform,  on  the  part  of  the 
plaintiffs,  within  the  time  limited, 
and  while  the  offer  was  in  full  force, 
all  which  is  admitted  by  the  de- 
murrer, so  that  a  valid  con- 
tract in  writing  is  shown  to  exist, 
the  demurrer  must  be  overruled." 
This  decision  shows  that  a  con- 
tract is  not  necessarily  less  ob- 
ligatory, because  it  was  unilateral 
in  the  first  instance.  Whether  the 
promise  be  to  sell  if  another  will 
agree  to  buy,  or  is  merely  condi- 
tioned for  payment,  without  re- 
quiring a  reciprocal  engagement, 
it  becomes  absolute  and  mutual 
when  the  condition  is  fulfilled.  Or 
to  state  the  rule  in  the  language  of 
the  common  law,  where  a  promise 
operates  as  a  continuing  request, 
compliance  with  the  request  at  any 
time  before  the  promise  is  with- 
drawn, is  a  sufficient  consideration 


for  the  promise ;  see  Hamilton  v. 
The  Lycoming  Ins.  Co»^  5  Barr.  339. 

All  that  the  principle  requires  is 
that  an  act  should  be  done  at  the 
instance  of  the  promisor,  by  which 
the  promisee  will  lose  if  the   en- 
gagement be  not  fulfilled.    See  the 
Old  Colony  Railroad  v.  Evans^  6 
Gray,  26.     It  is  therefore   broad 
enough  to  embrace  the  case  of  one 
who  marries  on  the   faith   of    a 
promise  to  make  a  settlement,  be- 
queath a  legacy,  or  provide   for 
himself  and   his  family  in   some 
other   way.     The  promisee   need 
not  engage  to  take  a  wife;  it  is 
enough  that  the  promise  is  held 
out  as  an  inducement  to  a  mar- 
riage which  is  solemnized  in  reli- 
ance  on   the   good    faith   of   the 
promisor;    Parker    v.    Sergeant^ 
Finch,  1 46  ;  Shadwell  v.  Shadwell^ 
9  C.  B.,  N.  S,  159.     See  Cookes  v. 
Mascall^  2  Vernon,  34,  200;  Saun- 
ders V.  Cramer ^  3  Drury  &  War- 
ren, 87 ;  Luders  v.  Ansty^  4  Vesey, 
601;  5  Id.  213;  Law  \.  Henry ^Z^ 
Indiana,  414.     The  case  of  Neale 
V.  Neale^   9  Wallace,  may  be   re- 
ferred to  in   this   connection,  al- 
though  the  contract  there  was  one 
of  mutual  promises. 

In  like  manner  a  promise  to 
afford  the  means  of  payment  if 
another  will  buy  a  house,  or  to 
give  a  deed  if  he  will  enter  and 
build  on  the  land,  becomes  mutual 
and  obligatory  when  the  act  for 
which  it  is  conditioned  is  per- 
formed; Perkins  v.  Hadsell^  50 
Illinois,  216,  219;  Crosby  v.  Mc- 
Doual^  13  Vesey,  148,  158. 

The  existence  of  a  debt  is  a  suf- 
ficient consideration  for  the  trans- 
fer of  real  or  personal  property  as 
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security  or  payment;  and  hence 
where  one  who  is  indebted  prom- 
ises to  execute  a  mortgage  or  as- 
sign a  chose  in  action  to  the  cred- 
itor, the  contract  may  be  specifi- 
cally enforced,  although  unilateral, 
and  nothing  is  done  or  promised 
on  the  other  side.  The  assent  of 
the  promisee  will  be  presumed  to 
an  act  intended  for  his  benefit,  and 
need  not  be  expressed  in  terms; 
ante,  vol.  i.,  954 ;  Palmer  v..  Scott, 
1  Russell  &  Mylne,  391,  394.  In 
Palmer  v.  Scott,  the  Master  of  the 
Bolls  said,  ^^  Were  this  a  proposal 
merely,  it  must,  to  constitute  an 
agreement,  be  accepted  by  writing; 
but  here  it  is  not  a  proposal,  but 
an  express  undertaking,  which  this 
coort  will  compel  the  party  sign- 
ing it  to  perform  specifically,  al- 
though the  other  party  has  not 
bound  himself  by  writing." 

It  has  been  ingeniously  con- 
tended that  if  the  vendor  refuses  to 
accept  the  price,  the  purchaser  may 
retract,  and  as  the  minds  of  the  par- 
ties do  not  meet  at  any  time  in  a 
common  purpose,  there  can  be  no 
obligation.  The  fallacy  of  this 
argument  lies  in  not  remembering 
that  the  refusal  of  the  vendor  does 
not  prevent  the  obligation  from 
arising,  and  is  an  expression  of  his 
purpose  not  to  comply  with  an 
engagement  which  has  been  ren- 
dered absolute  by  the  fulfilment 
of  the  condition.  Like  every  ef- 
fort to  rescind  a  mutual  obliga- 
tion, it  depends  for  its  effect  on 
the  assent  of  the  opposite  party, 
and  leaves  him  free  to  say  whether 
the  contract  shall  stand  or  be  set 
aside.  It  is  therefore  entirely  con- 
sistent with  the  mutuality  which 


is  essential  to  a  decree  of  specific 
performance, 

A  mutual  contract  may  exist, 
although  the  promisor  is  ignorant 
of  the  promisee's  assent,  and  al- 
though he  writes  to  say  that  he 
has  changed  his  mind  before  the 
promise  is  accepted  or  acted  on, 
as  where  the  acceptance  of  an  offer 
is  mailed  while  a  letter  recalling 
it  is  on  the  way,  or  where  an  ad- 
vance is  made  on  a  letter  of  credit 
or  guarantee  which  has  been  re- 
voked, but  before  the  notification 
reaches  its  address. 

The  objection  and  the  answer  to 
it  were  clearly  stated  by  Agnew,  J., 
in  Corson  v.  Mulvaney,  13  Wright, 
88,  99,  Here  "  a  new  and  ingenious 
turn  is  given  to  the  argument.  It 
is  said,  but  if  the  seller  refuso  to 
accept  the  tender,  the  purchaser 
may  retract ;  he  is  not  bound,  and 
of  eourse  the  remedy  is  not  mu- 
tual. But  the  fallac}"^  lies  in  this : 
he  is  not  bound,  not  because  no 
obligation  to  perform  arose  on  his 
election,  but  because  he  sets  up 
the  seller's  breach  of  contract  by 
the  refusal,  as  a  discharge  of  the 
obligation.  The  obligation  was 
there,  but  because  the  seller  chose 
not  to  recognize  it,  the  purchaser 
now  chooses  to  be  discharged  from 
it.  Take  a  better  test.  The  pur- 
chaser  writes  to  the  seller,  I  have 
concluded  to  take  your  property 
according  to  our  contract.  I  will 
have  a  deed  prepared  for  your 
execution,  and  a  mortgage  accord- 
ing to  the  terms,  and  will  meet 
you  to  perform  our  bargain.  Will 
it  be  said,  that  after  this  explicit 
notice  of  his  election,  the  purchaser 
can  fiy  from  his  contract  without  a 


1084 


SPECIFIC    PERFORMANCE. 


refusal  of  the  seller  to  accept  per- 
formance? Then,  how  can  the 
seller  avail  himself  of  his  own  re- 
fusal, as  a  ground  of  non-peiform- 
ance,  so  long  as  the  purchaser  de- 
clines to  avail  himself  of  the  dis- 
charge which  the  refusal  affords  ?" 
The  principle  was  carried  to  its 
furthest  limit  in  Kerr  v.  Day^  2 
Harris,  1 1 2.  There  one  Alexander 
gave  a  written  lease  to  Cuddy  for 
three  years,  from  the  1st  of  April, 
1845,  with  the  right  "  to  im- 
prove"  the  land,  and  it  was 
agreed  that  the  lessee  should 
have  the  privilege  of  buying 
at  any  time  during  the  term 
for  1200  dollars.  Cuddy  went 
into  possession,  made  "improve- 
ments,'' aud  assigned  the  lease  to 
Kerr.  In  March,  1847,  Alexander 
conveyed  the  premises  to  Day, 
who  brought  ejectment  against 
Kerr.  It  was  held  by  the  court 
below  that  if  the  agreement  was 
obligatory  on  the  original  parties, 
it  could  not.  be  set  up  against 
the  plaintiff,  who  had  obtained  the 
title  before  the  lessee,  or  the  plain- 
tiff who  claimed  imder  him,  elected 
to  take  advantage  of  tlie  option 
accorded  in  the  lease.  This  Judg- 
ment was  reversed  hy  the  Supreme 
Court.  Bell,  Justice,  said,  "  The 
ground  upon  which  a  chancellor 
executes  an  executory  contract 
for  the  sale  of  lands,  is,  that 
equity  looks  upon  things  agreed 
to  be  done  as  actually  performed ; 
consequently  when  an  agreement 
is  made  for  the  sale  of  an  estate, 
the  vendor  is  considered  as  a  trus- 
tee for  the  purchaser,  of  the  estate 
sold,  and  the  purchaser  as  a  trus- 
tee of  the  purchase-money  for  the 


vendor;  Green  v.  Smithy  1  Atk. 
572;  Craig  v.  Leslie^  3  Wheat 
578.  The  vendee  is,  in  contem- 
plation of  equity,  actually  seized 
of  the  estate,  and  is  therefore, 
subject  to  any  loss  which  may 
happen  to  it  between  the  agree- 
ment and  the  conveyance,  and  will 
enjoy  anj'  benefit  which  may  ac- 
crue in  the  same  interval.  As  a 
consequence,  he  may  sell  or  charge 
the  estate  before  conveyance  exe- 
cuted ;  Seton  v.  Slade^  7  Tes.  Jr. 
205  ;  1  Yes.  220 ;  6  Ves.  Jr.  352  ; 
and  the  death  of  either  vendor  or 
vendee  even  before  the  time  of 
completing  the  contract,  is  held  to 
be  entirely  immaterial ;  Winged 
V.  Lofebury^  2  Eq.  Ca.  Abr.  32,  pi. 
43 ;  Paul  v.  Wilkins,  Tothill,  106  ; 
Bakery.  Hilt,  2  Ch.  R.  113.  As 
a  result  of  this  principle,  which 
seems  to  be  of  general  application, 
it  is  settled  that  an  estate  under 
contract  of  sale  is  regarded  as  con- 
verted into  personalty  from  the 
time  of  the  contract,  notwith- 
standing the  election  to  complete 
the  purchase  rests  entirely  with 
the  purchaser;  and  if  the  seller 
die  before  the  election  be  exer- 
cised, the  purchase-money  when 
paid,  will  go  to  his  executors  as 
assets;  Sikea  v.  Lister^  5  Yin. 
Abr.  561 ;  Baden  v.  Pembroke^  2 
Yernon,  213  (see  vol.  1,  1140, 
1162.) 

*****  In  Laws  v.  Bennett^ 
cited  and  approved  by  Lord 
Eldon,  in  Bipley  v.  Waterworth^ 
7  Yesey,  436 :  "  Whitmore  devised 
to  Douglass,  for  seven  years,  with 
a  covenant  that  if  the  tenant,  after 
the  twenty-ninth  of  September, 
1T61,  and  before  the  twenty-ninth 
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of  September,  IT 65,  should  chose 
to     purchase   the   inheritance   for 
£3,000,  Whitmore  would   convey 
to  bim.     In  1T61,  before  any  elec- 
tion, Whitmore  died,  and  left  all 
bis  real  estate  to  Bennett  in  fee, 
and    all  his  personal   to  Bennett 
and  bis  sister  equally,  as  tenants 
in  common.     In  1765,  before  the 
time  mentioned,  Walter  who  pur- 
chased the  lease  and  benefit  of  the 
agreement  from  Douglass,  called 
on  Bennett  to  convey  for  £3,000, 
which   conveyance   was   made  in 
consideration  of  that  sum.     After- 
wards the  sister  and  her  husliand 
filed  a  bill  against  the  representa- 
tive of  Bennett,  claiming  a  moiety 
of  the  £3,000  and  interest,  and  it 
was   decreed   accordingly,  "and," 
added    the    chancellor,    "  though 
the  testator  could  never  have  com- 
pelled the  lessee  to  purchase,  yet, 
when  the  assignee  made  the  elec- 
tion,   it   was  held    the    peraonal 
estate  of  the  testator,  and  not  to 
belong  to  the  devisee  of  the  real 
estate.   *  *  *  *    *    In  Daniels  v. 
Davidson^  16  Ves,  253,    Laws  v. 
Bennett  is  again  approvingly  no- 
ticed, under  the  name  of  Douglass 
V.  Whiting,  and   is   said   to  have 
tnrned    upon  the  doctrine    that, 
when  the  lessee  made  his  option 
to  purchase,   he  was  to   be  con- 
sidered   as  the  owner  ab  initio. 
Indeed  the  determination  can  only 
be    supported    by   attributing  to 
the  lessee  an   equitable  estate  in 
the  land,  under  his  covenant  for 
an  optional  purchase,  which  passed 
to  his  alienee,  vesting  him  with 
the  right  to  call  for  a  specific  exe- 
cution on  declaring  his  election." 
It    is  no   doubt    true    that    a 


covenant  to  convey  if  the  cov- 
enantee elects  to  take  the  land, 
may  operate  as  an  equitable  con- 
version from  the  execution  of  the 
deed.  When  his  determination  is 
announced,  it  relates  back,  and  the 
whole  becomes  one  transaction. 
An  irrevocable  undertaking  to  turn 
land  into  money  is  an  immediate 
conversion,  although  depending  on 
a  contingency.  But  it  does  not 
follow  that  the  covenantee  has  the 
right  of  property  while  it  is  yet 
uncertain  whether  he  will  buy. 
He  has .  an  interest  which  may 
pass  by  an  equitable  transfer,  or 
be  enforced  at  the  instance  of  his 
creditors,  but  it  is  rather  ad  rem 
than  in  re,  and  does  not  amount  to 
an  estate  in  the  land. 

If,  as  some  of  the  decisions  in- 
dicate, an  equitable  estate  passes 
immediately  on  the  execution  of 
the  covenant,  it  is  because  the  seal 
precludes  the  power  of  revocation. 
As  the  covenantor  cannot  retract, 
it  is  immaterial  that  the  cove- 
nantee is  free.  This  argument  does 
not  apply  to  a  parol  promise  that 
another  shall  have  the  privilege  of 
buying.  Such  an  offer  is  not  valid 
until  the  act  is  done,  or  engagement 
made  which  the  promisor  requires. 
Until  then  it  is  a  nudum  pactum 
which  may  be  recalled  at  pleasure, 
and  cannot  be  a  source  of  title 
If  the  agreement  in  Kerr  v.  Day 
had  been  merely  unilateral,  the 
authorities  relied  on  by  the  court 
could  hardly  be  regarded  as  in 
point.  It  was  however  so  far 
mutual,  that  the  relation  of  land- 
lord and  tenant  arose  forthwith. 
But  for  this  the  promise  might 
have  been  recalled  as  soon  as  it 
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was  made.  The  entry  of  the  lessee 
followed  by  the  exjienditure  of 
money  on  the  premises,  was  a  part 
performance  entitling  him  to  insist 
that  the  contract  should  be  ful- 
filled, and  when  the  price  was  ten- 
dered before  the  time  expired,  this 
right  became  complete  against  the 
lessor  and  every  one  who  claimed 
under  him  with  notice. 

It  is  obvious  that  where  one 
promises,  that  another  shall  have 
the  privilege  of  buying  on  certain 
terms,  the  contract  is  not  mutual 
until  the  promisee  does  the  act, 
or  enters  into  the  engagement 
which  the  promisor  requires.  If 
the  promisor  is  bound  in  the  first  in- 
stance it  must  be  because  the  instru- 
ment is  under  seal,  and  not  by 
virtue  of  the  principles  which  reg- 
ulate parol  agreements.  But 
there  is  an  intermediate  class  of 
cases  where  an  aijreement  which 
speaks  only  for  one  party,  imports 
that  some  act  is  to  be  done  or 
obligation  incurred  by  the  other 
party.  If  the  latter  accepts  or 
acts  under  the  deed,  he  is  as  much 
bound  to  do  what  it  requires,  as 
if  the  obligation  were  assumed  in 
terms;  Corson  v.  Mulvany^  13 
Wright,  88,  98. 

A  tenant  obviously  cannot  re- 
fuse to  pay  the  rent  because  the 
lease  docs  not  contain  an  express 
covenant  to  that  effect.  The  case 
is  virtually  the  same  where  one 
goes  into  possession  of  land  under 
an  agreement  that  he  shall  sink  a 
shaft,  explore  the  land  for  ore,  or 
expend  money  on  the  premises  in 
any  other  process.  Such  a  con- 
tract though  purporting  to  be  uni- 
lateral and  to  speak  only  for  one 


party,  is  in  effect  the  agreement  of 
both.  Botli  the  parties  are  bound 
from  the  outset,  or  there  is  no 
obligation  on  either  side.  In  like 
manner  a  promise  to  I'enew  a  lease 
at  the  option  of  the  lessee,  or  that 
he  shall  have  the  privilege  of  buy- 
ing, which  would  be  unilateral  if  it 
stood  alone,  may  constitute  a  mu- 
tual obligation  when  taken  in  con- 
nection with  the  rest  of  the  instru- 
ment. In  re  Hunter^  1  Edwards 
Ch.  5.  In  Corson  v.  Mulvany^ 
13  Wright,  818,  the  controversy 
originated  in  the  following  instru- 
ment : 

"  Dr.  Hiram  Corson  hereby 
agrees  that  D.  H .  Mul  vany  shall  dig 

five  shafts  for  iron  ore  on  the  lot  of 

* 

said  Corson  fronting  on  the  Spring 
Mill  and  Marble  Hall  road,  and 
bounded  by  lands  of  Joseph  Freas 
and  others,  in  Whitemarsh  town- 
ship, containing  seven  and  three- 
quarters  acres,  at  any  time  prior  to 
the  1st  day  of  April  next,  1864, 
and  if  said  Mul  vany  shall  desire 
to  purchase  said  tract  of  land  at 
that  time,  at  the  price  or  sum  of 
$1,000,  he  shall  have  the  right  and 
privilege  of  so  doing,  the  purchase 
money  in  that  case  to  be  paid  as 
follows :  $200  cash  on  the  execu- 
tion of  the  deed  on  the  said  1st  of 
April,  and  the  balance  of  $800  in 
two  years  thereafter,  with  lawful 
interest  payable  annually,  to  be 
secured  by  mortgage  on  the  pre- 
mises. In  witness  whereof  the 
said  parties  have  hereunto  set 
their  hands  and  seals  this  12th 
day  of  December,  A.  D.  1863." 

Corson  entered  and  sunk  the 
shafts,  and  on  the  28th  of  March, 
1864,  notified  Mul  vany  that  hav- 
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ing  been  successful  in  the  search 
for  ore,  he  would  pay  the  first  in- 
stalment, and  give  a  mortgage  for 
the  residue  in  conformity  with  the 
terms  of  the  agreement.     Such  a 
tender  was  accordingly  made,  but 
Mulvany    refused    to  accept   the 
mone}',  alleging  as  an  excuse  that 
his  wife  was  unwilling  to  release 
her  dower  or  execute  the  deed. 
Corson  therefore  brought  an  eject- 
ment in   the  nature  of  a  bill  for 
specific  performance  which  resulted 
in  his  favor.     The  judgment  was 
delivered  by  Agnew,  J.,  who  said 
inter  alia  :  ^^It  is  alleged  that  the 
contract  is  not  mutual,  because  an 
option  was  given  to  Mulvany  only 
to  convert  the  privilege  into  a  pur- 
chase.    If  this  be  true,  it  will  pre- 
vent specific  performance,  for  it  is 
settled,   equity  will   not    enforce 
specific    performance    where    the 
remedy  is  not  mutual.  Both  parties 
have  signed  and  sealed  this  agree- 
ment, and  the  language  of  the  in- 
strument clearly  imports  a  covenant 
on  the  part  of  Mulvany  to  pay  the 
purchase-money,  if   he  elects   to 
purchase.      The    language    of   a 
writing  may  be  wholly  that  of  a 
vendor,  yet  the  vendee's  sealing 
or  accepting  it  will  bind  him,  and 
whether  the  action    against   him 
should  be  case  or  covenant  is  not 
material  j  Dubba  v.  Finley^  2  BarD 
397  ;  Mc Far 8071^9  Appeal^  1  Jones, 
504-10 ;     Campbell    v.    S/iaw,    3 
Watts,  60;  Colt  v.  Selden^  5  Id. 
525 ;  Mead  v.  Weaver^  7  Barr,  330, 
331.    In  the  last  named  case  the 
effort  of  Chief  Justice  Gibson  was 
to  show  that  covenant  would  not 
lie  when  the  party  had  not  sealed 
the  writing,  however,  debt  or  as- 


sumpsit might.  The  English  au- 
thorities cited  in  that  case  conclu- 
sively show  that  the  entry  of  the 
grantee,  or  his  acceptance  of  a 
deed  poll,  are  equivalent  to  sealing, 
and  covenant  will  lie. 

The  naked  question  is,  whether, 
in  a  mutual  contract  to  give  an 
option,  the  party  who  gives  notice 
of  his  election  is  bound  to  per- 
formance. 

To  assert  the  negative  is  simply 
to  deny  the  power  of  making  a 
conditional  contract,  and  of  de- 
claring the  performance  shall  take 
place  when  the  contingency  hap- 
pens. Ifone  contracts  to  purchase 
a  vessel  at  sea,  upon  her  safe 
arrival  in  port,  no  one  will  dispute 
that  an  obligation  to  deliver  on 
one  side,  and  to  pay  on  the  other, 
arises  upon  her  safe  arrival.  The 
vessel  may  never  arrive,  and  the 
contract  is  not  absolute  to  per- 
formance on  either  side  till  the 
contemplated  contingency  occurs ; 
but  the  contract  is  binding,  and 
only  awaits  the  event  to  become 
binding  also  to  performance.  Now, 
as  a  contingency  or  condition  on 
which  performance  is  suspended, 
what  difference  is  there  between  a 
contingency  depending  on  the 
action  of  third  persons  or  the  con- 
trolling power  of  Providence,  and 
one  depending  on  the  act  of  one 
of  the  parties  ?  The  uncertainty 
which  attends  the  contingency 
exists  in  either  case.  The  vessel 
may  not  arrive,  or  the  party  may 
not  elect,  but  if  either  event  takes 
place  the  contingency  has  occured. 
A  choice  or  an  election  is  but  a 
fact,  and  wherein  does  it  differ 
from  any  other  fact  made  the  con- 
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ditiou  of  performance  ?  The  agree- 
ment is  mutual.  One  says,  I  will 
sell  if  3'ou  conclude  to  purchase ; 
the  other  says,  I  will  pay  if  I  do 
conclude  to  purchase.  He  then  re- 
solves and  say,  I  have  concluded. 
The  contingency  upon  which  per- 
formance was  rested  has  happened. 
Why  are  not  both  bound  ?  One 
would  think  it  a  plain  case  of  mu- 
tual obligation  to  perform  on  the 
happening  of  the  event  which  was 
fixed  as  the  condition  of  perform- 
ance. 

The  buyer  tenders  his  money, 
and,  clearly,  the  seller  is  bound  to 
receive  it.  By  the  very  offer  to 
pay,  the  purchaser  not  only  recog- 
nizes the  obligation  of  his  previous 
assent  to  the  contract,  but  the 
happening  also  of  the  fact  on 
which  his  obligation  to  perform 
rested.  The  offer  or  tender  is  not 
itself  the  election,  it  is  but  the  con- 
sequence of  it.  Election  and 
notice  of  it  precede  the  tender." 

There  is  no  doubt  that  where 
a  writing,  though  signed  only 
by  one  party,  imports  that  an- 
other is  under  a  reciprocal  obli- 
gation, the  latter  may  be  as  much 
bound  by  the  acceptance  of  the 
instrument  as  if  he  had  subscribed 
liis  name,  GoU  v.  Selden^  5  Watts, 
525,  ante.  This  applies  a  fortiori 
when  the  instrument,  though 
speaking  only  for  one  party  is 
signed  by  both.  The  obligation 
flows  from  the  terms  employed, 
and  will  not  arise  when  the  inten- 
tion plainly  is  that  one  party  shall 
be  bound  and  the  other  free.  An 
election  to  proceed  under  such  a 
covenant,  does  not  necessarily  im- 
pose an    obligation.      The  effect 


depends  on  whether  the  covenant 
is  conditioned  for  performance,  or 
for  a  promise  to  perform. 

If  A.  covenants  to  pay  for  such 
goods  as  B.  may  sell  to  a  third 
person,  B.'s  promise  to  sell  the 
goods  will  neither  confer  a  right, 
nor  operate  as  a  cause  of  action. 
The  guaranty  cannot  be  enforced 
without  an  actual  sale.  So  a 
promise  to  pay,  has  no  force  or 
significance  where  the  covenant  is 
to  convey  on  payment.  But  the 
covenant  may  be  so  worded  as  to 
imply  that  the  covenantee  is  to  re- 
ceive a  deed  on  declaring  his 
election  to  take  the  land,  although 
the  time  has  not  arrived  for  the  paj'- 
ment  of  the  purchase-money.  Such 
a  declaration  is  irrevocable,  and 
imposes  an  obligation  which  the 
law  interprets  as  a  covenant. 
When  the  vendee  announces  bis 
intention  to  accept  the  contract, 
he  becomes  answerable  for  the 
price.  The  contract  in  Corsoti 
V.  Mulvaney  did  not  stand  in  need 
of  this  principle,  because  it  was 
not  incumbent  on  the  covenan. 
tor  to  execute  a  deed  until  the 
first  instalment  was  paid,  and  a 
mortgage  tendered  for  the  residue. 
When  this  was  done  the  obligation 
was  complete,  and  could  not  be  re- 
scinded by  the  refusal  of  the 
vendor,  or  without  the  consent  of 
both  parties. 

A  parol  agreement  to  sell,  if 
another  shall  elect  to  purchase,  is 
not  obligatory  on  either  party  in 
the  first  instance  until  the  election 
is  declared.  The  promisor  may 
retract,  and  although  he  must  ac- 
cept the  price  if  tendered  in  due 
season,  and  while  the  promise  is 
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Still  unrevoked,  the  contract,  prop- 
erly so  called,  dates  from  the  tender 
and  not  from  the  original  under- 
taking. 

The  condition  is  precedent,  and 
there  is  no  obligation  until  it  is 
fulfilled.  This  marks  the  distinc- 
tion  between  such  a  contract  and  a 
covenant,  which  becomes  binding 
as  soon  as  it  is  delivered,  although 
it  may  be  defeated  by  the  failure 
of  the  covenantee  to  comply  with 
the  terms  prescribed.  A  promise 
to  pay  if  the  promisor  shall  on  due 
consideration  make  up  his  mind 
to  buy,  is  not  an  equivalent  for  a 
promise  to  sell.  Mutual  promises 
do  not  constitute  an  agreement, 
unless  both  th«i  parties  are  bound. 
A  promise  to  give  another  time  to 
consider  whether  he  will  accept 
the  promise,  may  be  obligatory  in 
morals,  but  has  no  legal  obligation ; 
Cooke  V.  Oxley^  3  Term,  652; 
Eoutlidge  v.  Orant^  4  Bing.  653. 
It  is  essentially  revocable,  and 
may  be  withdrawn  at  any  time  be- 
fore acceptance.  The  obligation 
in  Corson  v.  Mulvany  arose  first 
from  the  execution  and  delivery 
of  the  instrument,  next  from  the 
acts  done  under  it,  by  digging 
shafts  in  search  of  ore,  and  finally 
from  the  assent  of  Mulvany  while 
the  privilege  was  still  in  force.  It 
might  have  been  valid  on  the  two 
last  grounds,  though  not  under 
seal ;  see  The  Old  Colony  R.  B.  v. 
EvanSj  6  Gray,  25. 

The  doctrine,  that  a  promise  to 

convey  for  a  stipulated  price,  may 

be  specifically  enforced,  although 

the  purchaser  does  not  engage  to 

take  the  land,  is  not  contrary  to 

the  equality  which  is  essential  to 
VOL.  II. — 69 


equity.  Both  parties  are  free  until 
the  money  is  tendered,  and  then 
it  cannot  be  refused,  consistently 
with  the  promise.  The  case  is 
substantially  the  same  where  the 
obligation  is  put  in  the  form  of  a 
bond  or  covenant.  Although  one 
party  is  irrevocably  bound,  while 
the  other  may  refuse,  this  results 
from  the  deliberate  act  of  the  for- 
mer, in  affixing  a  seal,  and  is 
not  a  reason  for  withholding  a 
remedy  to  which  the  latter  would 
be  entitled  if  the  contract  were 
parol ;  Corson  v.  Mulvany^  13 
Wright,  98 ;  Barnard  v.  Lee^  97 
Mass.  92;  JEwing  v.  Gordon^  49 
New  Hampshire,  444  ;  Jones  v. 
Bobbins^  29  Maine,  351 ;  see  Cal- 
vert V.  Gordon^  1  Manning  A  Ry- 
land,  437 ;  3  Id.  424 ;  Gordon  v. 
Calvert^  2  Simons,  253 ;  4  Russell, 
531 ;  Offord  v.Davies,  12  C.B.,N. 
S.  748.  The  difference  which  ex- 
ists in  this  regard  between  a  sealed 
and  unsealed  agreement,  appears 
from  the  cases  of  Offord  v.  Dairies 
and  Calvert  v.  Gordon^  and  al- 
though the  question  arose  in  these 
instances  on  a  guaranty,  the  prin- 
ciple is  not  less  applicable  to  a 
contract  for  the  sale  of  land,  on 
proof  that  the  price  was  tendered 
at  the  appointed  time. 

In  Barnard  v.  Zee,  the  bill  was 
filed  to  enforce  a  bond,  conditioned 
that  if  the  complainant  should,  on 
or  before  the  first  day  of  April,  A. 
D.  1866,  pay  or  cause  to  be  paid 
the  full  sum  of  six  hundred  dollars, 
and  the  interest  accruing  upon  the 
same,  and  ^^  upon  request ''  the 
respondent  should  ^^  make  and  de- 
liver a  good  and  valid  deed  in  fee  " 
of  the  land,  then  the  obligation 
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should  be  void.  The  bill  further 
alleged  that  the  complainant  en- 
tered with  the  knowledge  and 
consent  of  the  respondent,  and 
cultivated  and  improved  the  land ; 
that  on  May  25th,  1866,  the  com- 
plainant tendered  the  six  hundred 
dollars  with  interest  thereon, 
according  to  the  tenor  of  the 
bond,  and  demanded  a  conveyance 
which  the  obligor  refused ;  and 
that  the  complainant  then  was,  and 
had  since  then  been,  ready  and 
willing  to  pay  the  price. 

It  was  alleged  on  the  part  of  the 
defence,  that  as  the  obligation  was 
not  mutual  it  should  not  be  specifi- 
cally enforced,  and  that  if  the 
complainant  ever  had  a  right,  it 
had  been  lost  by  the  failure  to 
tender  the  money  at  the  time  pre- 
scribed ;  but  the  objections  were 
overruled  and  the  prayer  of  the 
bill  granted. 

In  Willaj'dv.  Tayloe^  8  Howard, 
557,  the  respondent  executed  a 
lease  for  ten  years,  with  a  proviso 
that  the  lessee  should  have  the 
right  or  option  of  purchasing  the 
premises  at  any  time  before  the 
expiration  of  the  term,  for  the 
price  or  sum  of  $22,000,  payable 
in  instalments.  The  first  instal- 
ment of  $2,000  was  tendered  in 
due  season  and  refused.  The  lessee 
having  filed  a  bill  for  specific  per- 
formance ;  Field,  J.,  said  that  the 
covenant  was  in  the  nature  of  a 
continuing  offer  to  sell,  and  being 
under  seal,  the  respondent  was  not 
at  liberty  to  recede.  When  the 
tender  was  made,  the  obligation 
became  complete,  and  might  be 
enforced  by  a  chancellor. 

Covenant  to  sell  or  renew. 


—  It  is  established  under  these 
authorities  that  a  stipulation  in 
a  lease  to  sell  or  renew  if  thei^to 
required,  may  be  specificallj'  en- 
forced, notwithstanding  the  appa- 
rent  want  of  mutuality,  and  al- 
though  it  is  left;  to  the  choice  of 
the  lessee  whether  he  will  accept  a 
new  lease  or  become  a  purchaser  • 
Souffrain  v,McDonald^2*l  Indiana, 
269  ;  Kerr  v.  Day,  2  Hards,  112  , 
Kerr  v.  Purdy,  50  Barb.  24 ;  WiU 
lard  V.  Tayloe,  8  Howard,  53  T  ; 
Maughlin  v.  Perry,  25  Mar3land, 
352 ;  Hall  v.  Center,  40  California, 
61;  DeRutte  v.  Muldrone,  16  Id, 
505  ;  D^ Arras  v.  Keyser,  2  Casey, 
249  ;  Napier  v.  Darlington,  20  F. 
F.  Smith,  64  ;  Perkins  v.  Hadsell, 
50  Illinois,  216,  221 ;  see  Moss  v. 
Barton,  I  L.  R.  Eq.  474  ;  Herh-ey 
V.  Giblett,  18  Beavan,  174.  The 
lessee  takes  the  premises  on  the 
faith  of  the  covenant,  and  might 
refuse  if  it  were  not  introduced ;  In 
re  Hunter,  I  Edwards  Ch.  5;  Hau- 
rally  v.  Warren,  3  C.  E.  Green, 
124;  The  agreement,  as  a  whole, 
is  therefore  mutual,  although  the 
covenant  in  question  is  unilateral 
and  only  binds  the  landlord.  The 
law  seems  to  have  been  held 
differently  in  Boucher  v.  Vati  Bus- 
kirk,  2  A.K.  Marshall,  345,  but  the 
decision  can  hardly  be  sustained. 

In  Napier  v.  Darlington,  20  P. 
F  Smith,  64,  the  parties  entered 
into  an  agreement  which  seems  to 
have  been  under  seal,  by  which  the 
premises  were  demised  for  five 
years  with  the  privilege  of  purchas- 
ing at  the  end  of  the  term.  The 
lessee  assigned  his  interest  to  the 
defendant,  who  tendered  the  pur- 
chase-money before  the  lease  ex- 
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pi  red,  and  demanded  a  conversance 
and  tlie  court  held  in  accordance 
with  Kerr  v.  Day^  that  he  had  an 
equitable  estate,  which  was  a 
good  defence  under  the  jurispru- 
dence of  Pennsylvania  to  an  action 
of  ejectment  bj  the  lessor. 

It  has  been  held  that  readiness 
and  willingness  to  pay  the  price, 
or  accept  a  renewal  at  the  time 
prescribed,  are  not  essential  to  the 
right  to  have  such  a  covenant 
specifically  executed  ;  D^ Arras  v. 
Keyser.  This  view  is  notwith- 
standing questionable,  and  the 
better  opinion  seems  to  be  that 
relief  should  not  be  granted  under 
these  circumstances,  unless  the 
conduct  or  language  of  the  parties 
operates  as  a  waiver  of  the  for- 
feiture, nor  unless  the  party 
who  seeks  to  enforce  the  agree- 
ment has  been  prompt  and  ready ; 
see  Masterman  v.  Mann^  9  Hare, 
206  ;  Hopkins  v.  Oilman^  26  Wis- 
consin, 476 ;  Kerr  v.  Purdy^  50 
Barb.  24;  51  New  York,  629; 
Certainty  is  moreover  essential, 
Buckmaster  v.  Thompson^  36 
New  York,  558,  and  an  agree- 
ment to  renew  a  lease,  at  the 
option  of  the  tenant,  on  such  terms 
as  any  one  else  will  give,  is  too 
indefinite  in  this  regard  to  be  spe- 
cifically enforced ;  Oelston  v.  Sig- 
mund^  27  Maryland,  334 ;  and  so 
is  an  agreement  to  sell  or  let  at  a 
price  or  rent  to  be  fixed  by  a  third 
person,  as  being  in  efiect  a  con- 
tract to  submit  to  an  arbitration  ; 
Hopkins  v.  Oilman;  Milner  v. 
Gray^  14  Vesey,  400.  In  Buck- 
master  v.  Thompson^  a  covenant 
that  '^  in  case  the  parties  of  the 
second  part  shall  thon  be  tenants 


of  the  herein  demised  premises, 
to  first  offer  the  premises  for  sale 
or  be  purchased  by  them,  for  the 
sum  of  $20,000,'*  was  in  like  manner 
held  too  vague  and  indefinite  to 
admit  of  a  decree  of  specific  per- 
formance. 

When  the  covenant  to  renew  is 
general,  the  lessee  may  exercise 
the  privilege  at  any  time  during 
his  occupancy  of  the  premises, 
unless  the  lessor  calls  upon  him  to 
decide  at  once ;  Hersey  v.  Gihleti^ 
18  Beavan,  174;  Moss  v.  Barton^ 
1  L.  R.  Eq.  474. 

Signature  op  party  to  be 
charged    sufficient. 

We  may  now  turn  to  the  case 
where  tlie  complainant  has  not 
signed  the  instrument  which  he 
seeks  to  enforce.  The  fourth  section 
of  the  English  Statute  of  Frauds,  as 
re-enacted  in  most  of  the  States  of 
this  country,  declares  that  no  ac- 
tion shall  be  brought  to  charge 
any  person  on  any  contract  or 
sale  of  land,  tenements,  or  heredi- 
taments, unless  in  writing,  and 
signed  by  the  party  to  be  charged, 
or  some  agent  thereto  lawfully 
authorized.  This  language  implies 
that  one  who  signs  may  be  charged, 
although  the  other  party  to  the 
contract  does  not  afiix  his  signa- 
ture. 

It  has  been  contended  that  such 
a  contract  is  wanting  in  mutuality, 
and  does  not  afibrd  a  ground  for  a 
decree  of  specific  performance ; 
see  Benedict  v.  Lynch ^  1  Johnson 
Ch.  570  ;  Geiger  v.  Green,  4  Gill, 
476  ;  Wilson  v.  Clark,  1  M.  &  S. 
554  ;  Parrish  v.  Koons,  1  Parsons 
Eq.  79.  This  objection  may  be 
valid  where  the  intention  is  that 
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the  writing  shall  be  executed  by 
both  parties,  and  one  omits  to  sign 
through  mistake  or  fraud.  But  it 
does  not  apply  in  favor  of  one  who 
puts  his  name  to  an  instrument 
knowing  that  it  is  obligatory  on 
him,  and  will  not  bind  the  other 
party.  The  statute  of  frauds  does 
not  avoid  the  contract,  it  merely 
requires  that  the  contract  shall  be 
established  by  a  writing,  signed 
by  the  party  whom  it  is  sought  to 
charge.  Every  one  is  presumed 
to  be  cognizant  of  the  legal  conse- 
quences of  his  acts,  and  a  vendor 
who  signs  the  contract  without  re- 
quiring the  signature  of  the  ven- 
dee, must  be  supposed  to  know 
that  it  rests  with  the  latter  to  sny 
whether  the  sale  shall  be  carried 
into  effect.  When,  therefore,  the 
vendee  files  a  bill  for  specific  per- 
formance and  tenders  the  price, 
the  vendor  has  all  that  he  is  en- 
titled to  expect;  loes  v.  Hazard^ 
4  Rhode  Island,  15;  Perkinn  v. 
Hadsell,  50  Illinois,  217  ;  Etstes  v. 
Furlong^  59  Id.  302.  The  agree- 
ment is  thencefortii  m  'tual,  and 
the  objection  that  it  was  not  such 
in  the  first  instance,  comes  with  an 
ill  grace  from  one  who  is  endeavor- 
ing to  evade  a  moral  and  legal  ob- 
ligation. The  deience  rests  exclu- 
sively on  the  statute,  and  the  in- 
tention of  the  legislature  plainly 
is  that  a  defendant  who  has  signed, 
shall  not  allege  that  the  plaintiff 
did  not.  In  the  language  of  Chief 
Justice  Tindal,  if  there  is  a  want  of 
mutuality,  the  fault  lies  at  the 
door  of  the  defendant,  who  might 
have  required  the  plaintiff's  signa- 
ture before  afidxing  his  own ;  Lay- 
thorp  V.  Bryant^  2   Bing.  N.  C. 


735.  The  preponderance  of  au- 
thority is  in  accordance  with  these 
principles,  that  as  there  is  nothing 
in  the  language  of  the  act  to  impair 
the  obligation  of  the  contract  as  it 
regards  a  party  who  signs,  so  it  may 
be  specifically  enforced  against 
him,  although  he  would  not  have 
had  a  corresponding  remedy  if  the 
complainant  had  not  filed  the  bill. 
This  interpretation  was  contem- 
poraneous with  the  statute;  Hoi- 
ton  V.  Grey^  5  Viner  Abr.  525,  pi. 
4;  2  Cases  in  Ch.  164 ;  Coleman  v. 
Upcott,  5  Viner,  527,  528,  pi.  17  ; 

2  Eq.  Cases,  45  ;  Buckhouse  v. 
Crosby^  2  Eq.  Cases,  Abr.  32 ;  and 
although  criticized  with  much 
logical  acumen  by  Lord  Redes- 
dale  and  Sir  Thomas  Plummer; 
see  Lawrence  v.  Butler;  1  Schoale 
V.  Lefroy,  13;  has  maintained  its 
ground  in  England,  and  is  now  es- 
tablished  in   the   United   States; 

3  Sugden  on  Vendors,  129,  ch.  4, 
sect.  3 ;  Shirley  v.  Shirley^  7  Black- 
ford, 452 ;  Wright  v.  King^  Har- 
nngton  Ch.  12;  Ives  v.  Hazard^  A 
Rhode  Island,  45 ;  Fenneman  v. 
Hartshorn^  13  Mass.  91 ;  Old  Col- 
ony R,  R.  V.  Foans^  6  Gray,  25; 
Douglass  v.  Spears^  2  Nott  & 
McCord,  207;  McCrea  v.  Fur- 
mont^  16  Wend.  460 ;  Daois  v. 
Shields,  26  Wend.  362. 

In  Gopeland  v.  Upcott,  "The 
Lord  Keeper  decreed  the  defend- 
ant to  perform  the  agreement,  for 
that  it  was  directly  within  the 
statute  of  frauds  as  being  an  agree- 
ment signed  b}'^  the  party  to  be 
charged  with  the  same,  and  there 
was  no  need  of  its  being  signed  by 
both  parties,  and  the  plaintiff  by 
his  bill  hath  submitted  to  perform 
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what  was  required  of  his  part  to 
be  performed.  If  one  (being  in 
company)  offers  a  bargain  and 
writes  it  down,  and  another  takes 
it  up  and  prefers  his  bill,  there 
is  a  sufficient  agreement." 

Such  a  contract  is  analogous  to 
a  covenant  that  another  shall  have 
the  privilege  of  buying,  or  for  the 
good  behavior  of  a  servant  whom 
he  is  about  to  employ.  The  party 
who  executes  the  instrument  can- 
not allege  that  the  other  is  not 
bound,  as  a  reason  for  not  fulfilling 
the  obligation  which  he  has  volun- 
tarily incurred ;  ante ;  see  Calvert 
V.  Gordon,  7  B.  &  C.  809 ;  3  M.  &  R. 
124  ;  Gordon  v.  Caloertj  2  Simons, 
253;  3  Russell,  531.  The  duty 
arises  in  the  one  case  from  the 
sealing  and  delivery,  and  in  the 
other  from  the  manifest  intention 
of  the  statute  that  the  party  who 
signs  shall  not  be  discharged.  A 
contract  of  sale  is  not  less  obliga- 
tory at  common  law  because  the 
vendee  promises  orally  and  the 
vendor  in  writing.  It  is  therefore 
entirely  competent  for  the  legisla* 
ture  to  set  the  former  free  while 
leaving  the  other  bound.  Such  an 
enactment  is  not  contrary  to  natu- 
ral equity,  because  tlie  vendee 
oannot  enforce  the  agreement  with- 
out making  the  stipulated  compen- 
sation, and  because  the  vendor 
contracts  in  subordination  to  the 
enactment  and  in  accordance  with 
the  terms  which  it  prescribes.  For 
the  same  reasons  such  an  enact- 
ment does  not  impair  the  obliga- 
tion of  a  subsequent  contract,  in 
the  sense  of  the  Constitution  of 
the  United  States,  although  it  can- 


not operate  retroactively  under 
that  instrument. 

It  is  well  settled  in  like  manner 
that  a  contract  for  the  sale  of  mer- 
chandise, is  obligatory  on  the  ven- 
dor under  the  seventeenth  section 
of  the  statute,  although  the  ven- 
dee does  not  aflix  his  signature, 
and  could  not  be  compelled  to  pay 
the  price;  Sanborn  v.  Flagler,  9 
Allen,  474 ;  Egerton  v.  Matthewn, 
6  East,  307  ;  Laythorp  v.  Bry- 
ant;  Bussell  V.  Nicolj  3  Wend. 
112;  JuHtice  v.  Lang,  42  New 
York,  493.  So  the  vendee  cannot 
defend  an  action  for  the  purchase- 
mone}',  on  the  ground  that  the  ven- 
dor did  not  sign  the  note  or  memo- 
randum, and  might  have  withheld 
the  goods;  Emerson  v.  Hills,  2 
Taunton,  38;  Allen  v.  Bryant,  S 
Id.  169;  Bar  stow  v.  Gray,  3  Green- 
leaf,  409,  415. 

The  main  current  of  authority 
is  in  accoVdance  with  these  deci- 
sions, that  it  is  not  an  answer  to  a 
bill  for  a  specific  performance,  that 
the  complainant  did  not  sign  the 
contract,  and  might  have  violated 
it  with  impunity  ;  Justice  v.  Lang, 
42  New  York,  493;  Clason  v. 
Bailey,  14  Johnson,  487,  490; 
Tripp  V.  Bishop,  5  P.  F.  Smith, 
428 ;  Morrison  v.  Wentz,  13  Min- 
nesota, 191 ;  Old  Colony  B.  B,  v. 
Evans,  6  Gray,  25 ;  Douglass  v. 
Spears,  2  Nott  &  McCord ;  Sams 
V.  Tripp,  10  Richardson  Eq.  447  ; 
Boston  V.  Gray,  3  Green  leaf,  405  ; 
Getckell  V.  Jewett,  4  Greenleaf, 
350 ;  Bogers  v.  Saunders,  1 6 
Maine,  92;  Laning  v.  Cole,  3 
Green  Ch.  229 ;  Esmay  v.  Gordon, 
18    Illinois,   483;    McConnell  v. 
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Brillhart,  17  Id.  354  ;  Toes  v.  Haz- 
ard^ 4  Rhode  Island,  15  ;  In  re 
Hunter^  1  Edwards  Ch.  5  ;  Wood- 
ward V.  Aspinwall^  3  Sandford  S. 
C.  272 ;  Young  v.  Paul,  2  Stock- 
ton Ch.  401;  Barnard  v.  Lee^^*l 
Mass.  92. 

The  opposite  doctrine  that  the 
writing  must  be  signed  by  both 
parties,  was  notwithstanding  ad- 
vanced in  Boucher  v.  Van  Bus- 
kirk^  2  A.  K.  Marshall,  345,  and 
seems  to  prevail  in  Kentucky; 
Jones  V.  Nohle^  3  Bush,  694.  So 
in  Geiger  v.  Green^  4  Gill,  476 ; 
and  Duval  v.  Myers,  2  Maryland 
Ch.  401,  the  court  adopted  the 
argument  of  Lord  Redesdale,  that 
a  specific  performance  should  not 
be  decreed  unless  both  parties  are 
bound,  although  the  objection  was 
to  the  terms  of  the  contract,  and 
not  that  the  complainant  did  not 
sign. 

In  the  inptances  hitherto  con- 
sidered, the  contract  disclosed  by 
the  instrument  was  mutual,  and 
purported  to  have  been  concluded 
by  both  the  parties  though  signed 
only  by  one,  but  it  is  equally  well 
settled  that  an  oral  acceptance  of 
a  written  offer,  may  constitute  an 
agreement  which  equity  will  en- 
force; Esmay  v.  Gordon,  18  Illi- 
nois, 483  ;  Farwell  v.  Lowther,  lb. 
252 ;  Warner  v.  Wellington^  3 
Drewry,  523;  Smith  v.  Neale,  2 
C.  13.,  N.  S.  67 ;  Beuss  v.  Picks- 
ley,  I  Law  R.  Exchequer,  342. 

The  principle  was  clearly 
stated  by  the  Vice-Chancellor  in 
Warner  v.  Willington.  "  The 
other  ground  of  demurrer  is 
this  : — that  the  memorandum  was 
not  a  memorandum  of  agreement, 


but  only  an  offer  or  prox>osal, 
which  the  defendant  retracted  be- 
fore it  was  accepted  by  the  plain- 
tiff. Now  there  is  a  clear  distinc- 
tion between  a  memorandum  of 
offer,  and  a  memorandum  of  agree- 
ment. In  the  case  of  an  offer,  no 
doubt  the  party  signing  it,  may  at 
any  time  before  acceptance,  re- 
tract ;  but  if  it  be  an  agreement, 
though  signed  by  one  party  alone, 
he  cannot  retract  at  his  pleasure, 
but  all  he  can  do  is  to  call  upon 
the  other  party  to  sign  or  ]*escind 
the  agreement. 

A  memorandum  of  a2:reement 
supposes  that  the  two  parties  have 
verbally  made  an  actual  contract 
with  each  other;  and  when  the 
terms  of  such  contract  are  reduced 
into  writing  and  signed,  that  is 
sufficient  to  bind  the  party  sign- 
ing ;  but  if  the  memorandum  is  of 
an  offer  only,  that  assumes  that 
there  has  been  no  actual  contract 
between  the  parties. 

Taking  this  as  a  memorandum, 
not  of  an  agreement,  but  of  an  offer 
not  then  finally  accepted,  the  ques- 
tion is,  whether  there  has  been  a 
sufficient  acceptance  by  the  plain- 
tiff before  the  defendant  retracted. 
What  is  alleged  by  the  plaintiff  as 
an  acceptance,  was  his  sending  the 
draft  lease.  This  raises  another 
question,  can  acceptance  be  by 
parol  without  writing  ?  and  it  is 
singular  that  I  cannot  find  any 
case  in  which  it  is  determined  that 
a  parol  acceptance  of  a  written 
proposal  is  sufi^cient.  But  I  think 
upon  principle  that  parol  accep- 
tance would  be  sufficient,  because 
when  one  party  has  signed  a  writ- 
ten proposal,  and  the  other  ex- 
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pressly  accepts  it  by  parol, — as  if 
he  says  in  express  terms  "I  ac- 
cept the  proposal,"  that  reduces  it 
to  a  case  of  parol  agreement  come 
to  between  the  paHies,  and  a  mem- 
orandum of  the  agreement  signed 
by  one,  in  which  case  it  is  clear 
that  the  signature  of  one  party  is 
sufficient  to  bind  him,  although 
the  other  has  not  signed." 

In  Sanborn  v.  Flagler^  9  Allen, 
4*74,  the  question  arose  under  the 

I  Tth  sect,  of  the  statute  on  the  fol- 
lowing memorandum :  "  Will  de- 
liver to  S.  R-  &  Co.,  best  refined 
iron,  50  tons  within  90  days  at  5 
cts.  per  lb.,  4  of  cash.  Plates  to  be 
10  to  16  inches  wide,  and  9  feet  to 

II  long.  This  offer  good  till  2 
o'clock,  September  11th,  1862,  J. 
H.  F.,  J.  B.  R." 

The  plaintiff  testified  that  the 
instrument  was  written  by  him,  and 
that  he  and  the  defendant  signed 
their  initials,  the  defendant  writ- 
ing the  initials  ^^  J.  H.  F.,  and  he 
the  initials  "  J.  B.  R."  and  that  be- 
fore two  o'clock  on  the  day 
named,  and  before  the  defendant 
left  the  plaintiff's  office,  he  accep- 
ted the  proposition,  and  so  stated 
to  the  plaintiff  verbally. 

It  was  contended  for  the  defence 
that  inasmuch  as  the  acceptance 
was  not  in  writing,  it  was  not  obli- 
gatory^ on  the  defendant.  This 
objection  was  overruled  by  the 
Court.  Bigelow,  C.  J.,  said  "  The 
note  or  memorandum  on  which 
the  plaintiffs  rely  to  maintain  their 
action  contains  all  the  requisites 
essential  to  constitute  a  binding 
contract  within  the  statute  of 
frauds.  Is  not  denied  by  the  de- 
fendant that  a  verbal  acceptance 


of  a  written  offer  to  sell  merchan- 
dise is  sufficient  to  constitute  a 
complete  and  obligatory  agree- 
ment on  which  to  charge  the  per- 
son by  whom  it  is  signed.  In  such 
case,  if  the  memorandum  is  other- 
wise sufficient  when  it  is  assented 
to  by  him  to  whom  the  proposal 
has  been  made,  the  contract  is 
consummated  by  the  meeting  of 
the  minds  of  the  two  parties,  and 
the  evidence  necessary  to  render 
it  valid  and  capable  of  enforce- 
ment, is  supplied  by  the  signature 
of  the  party  sought  to  be  charged 
to  the  offer  to  sell  Indeed  the 
rule  being  well  settled  that  the 
signature  of  the  defendant  only  is 
necessary  to  make  a  binding  con- 
tract within  the  provisions  of  the 
statute  relating  to  sales  of  mer- 
chandise, it  necessarily  follows 
that  an  offer  to  sell,  and  an 
express  agreement  to  sell  stand 
on  the  same  footing  inasmuch  as 
the  latter,  until  it  is  accepted  by 
the  other  part}',  is  in  effect  nothing 
more  than  a  proposition  to  sell  on 
the  terms  indicated.  The  accept- 
ance of  the  contract  by  the  party 
seeking  to  enfone  it,  may  always 
be  proved  by  evidence  aliunde^ 

In  the  Old  Colony  Railroad  v. 
Evansy  6  Gray,  25,  the  principle 
was  applied  to  a  contract  for  the 
sale  of  land.  The  defendant  pro- 
posed in  writing  that  if  the  com- 
plainants would  "  purchase  or  hire 
the '  Taj'lor  farm  '  and  lay  a  turn-out 
to  the  main  line  of  the  railroad," 
and  suffer  him  to  dig  gravel  on 
the  farm,  and  to  use  the  railroad 
as  a  means  of  transportion  at  a 
certain  rate,  he  would  purchase 
another  tract  of   land  known  as 
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Mount  Hope,  which  the  complain- 
ants had  bought  under  a  previous 
oral  agreement  to  the  same  effect. 
The  complainants  accepted  this 
proposal  orallj',  and  rented  the 
Taylor  farm  for  seven  years,  and 
the  defendant  entered  on  it  and 
dug  the  gravel  in  accordance  with 
the  agreement.  They  subsequently 
tendered  a  deed  for  Mount  Hope 
which  was  refused.  A  bill  was  then 
filed  to  compel  the  defendant  to 
take  the  land  and  pay  the  price. 
The  court  held  that  when  the  com- 
plainants acted  on  the  defendant's 
offer  by  renting  the  'J'aylor  farm, 
and  laying  the  turn-out,  the  con- 
tract became  obligatory  on  him 
and  might  be  specifically  enforced, 
although  he  could  not  have  had  a 
corresponding  remedy  against  the 
complainants. 

The  explanation  of  this  course 
of  decision  seems  to  be,  that  it  be- 
longs to  him  who  makes  an  offer 
to  say  on  what  terms  he  will  be 
bound.  He  may  insist  that  the 
other  party  shall  signify  his  ac- 
ceptance in  a  way  to  be  legally 
answerable.  If,  for  instance,  an 
offer  of  sale  were  addressed  to  a 
corporation  which  could  not,  agree- 
ably to  tlie  lex  loci^  contract  by 
parol,  the  vendor  might  refuse  to 
receive  an  acceptance  which  was 
not  authenticated  by  the  corporate 
seal.  So  it  is  not  incumbent  on 
one  who  writes  offering  his  house 
for  sale,  to  rest  satisfied  with  an 
oral  acceptance.  He  may  insist 
that  the  answer  like  the  letter  shall 
be  in  writing,  and  constitute  a 
mutual  obligation.  But  as  this 
is  the  right  of  the  party  who 
makes    the    offer,  so  it  may  be 


waived  by  him.  if  he  is  content 
with  an  oral  response  the  ofiTer 
stands.  There  is  not  a  contract 
in  the  strict  sense  of  the  term,  but 
there  is  a  continuing  request,  and 
if  this  is  complied  with  while  un- 
revoked, it  is  immaterial  that  the 
party  did  not  bind  himself  to  do 
what  he  actually  performs ;  Per^ 
kins  V.  Hadsell^  50  Illinois,  216. 

In  the  Fishmonger's  Company 
V.  Roherlson^  5  M.  &  G.  131,  suit 
was  brought  on  an  agreement  that 
the  plaintiffs  should  withdraw 
their  opposition  to  a  bill  then  be- 
fore Parliament  for  the  drainage 
of  certain  lands,  and  should  use 
all  reasonable  means  to  facilitate 
its  passage,  and  that  the  defend- 
ants would  in  consideratiou 
tliereof  secure  to  the  plaintiffs  a 
certain  portion  of  the  land  so 
drained,  and  pay  the  plaintiffs 
1000/.  on  the  passage  of  the  bill. 
The  plaintiffs  were  a  body  corpo- 
rate, and  it  was  contended  that  as 
they  had  not  affixed  tiieir  seal  the 
contract  did  not  bind  them,  and 
therefore  could  not  bind  the  de- 
fendants. Their  promise  was  the 
consideration  for  the  defendants' 
promise,  and  the  invalidity  of  the 
one  involved  tliat  of  the  other. 
The  court  held  that  it  might  be 
that  until  the  corporation  per- 
formed the  agreement  on  their 
part,  there  was  a  want  of  mutual- 
ity which  would  have  entitled  the 
defendants  to  retract  on  the 
ground,  that  the  contract  was  a 
nudum  pactum^  But  that  when 
such  performance  took  place  it 
was  an  adoption  of  the  contract, 
which  rendered  it  mutual ;  and  the 
objection  which  had  been  made 


8BT0N    y.    SLADE. 


1097 


could  no  longer  avail.  And  it  was 
strongly  intimated  that  tlie  insti- 
tution of  the  suit  was  a  ratifica- 
tion which  would  have  rendered 
the  contract  obligatory  on  the 
plaintiffs,  and  therefore  on  the  de- 
fendants, although  it  had  not  been 
performed  by  the  plaintiffs.  The 
cases  under  the  statute  of  frauds 
go  further,  and  to  the  point  that 
one  who  takes  an  oral  in  exchange 
for  a  written  promise,  is  bound 
although  there  be  no  obligation 
on  the  other  side.  But  it  would 
notwithstanding  appear  that  he 
may  call  on  the  other  party  to  de- 
clare in  writing  whether  he  means 
to  abide  by  the  contract,  and  that 
the  refusal  of  such  a  request  will 
be  a  defence  to  a  bill  for  specific 
performance  or  an  action  for  dam- 
ages ;  Sugden  on  Vendors,  129,  ch. 
4,  sect.  3. 

The  case  of  the  FUhmonger^s 
Company  v.  Robertson^  affords  an 
answer  to  the  doctrine  that  a  con- 
tract which  is  not  obligatory 
on  both  parties  when  first  entered 
into,  should  not  be  specifically  en- 
forced. If  the  institution  of  a 
suit  by  one  who  is  not  bound  may 
relate  back  and  supply  the  want 
of  mntuality,  this  effect  ma}'  for  a 
stronger  reason  result  from  the 
filing  of  a  bill  in  equity,  because 
a  chancellor  can  control  the  costs 
and  may  throw  them  on  the  com- 
plainant, if  it  appears  that  his 
right  was  not  complete  when  the 
subpoena  issued. 

The  doctrine  that  a  contract 
may  be  obligatory  on  a  party  who 
signs,  although  the  other  party 
does  not  afiSx  bis  signature,  is 
now  too  well  settled  to  be  a  sub- 


ject of  dispute,  but  it  was  at  one 
time  doubtful  whether  the  party 
who  has  signed  is  entitled  to  the 
aid  of  a  chancellor,  or  should  be  left 
to  find  such  remedy  as  he  can  at 
law.  In  Benedict  v.  Lynch ^l  John- 
son Ch.,  Chancellor  Kent  inclined 
to  the  opinion  of  Lord  Redesdale, 
that  the  want  of  mutuality  is  an 
insuperable  barrier  to  a  decree  of 
specific  performance,  but  when 
the  question  arose  in  Clason  v. 
Bailey y  14  Johnson,  he  confessed 
that  the  main  current  of  authority 
did  not  support  this  proposition. 
"  I  have  thouglit,"  said  he,  "  and 
have  often  intimated,  tliat  the 
weight  of  argument  was  in  favor  of 
the  construction  that  an  agree- 
ment concerning  lands,  to  be  en- 
forced in  equity,  should  be  mutu- 
ally binding,  and  that  the  one  paily 
sliould  not  be  at  liberty  to  en- 
force at  his  pleasure,  an  agree- 
ment which  the  dther  party  was 
not  entitled  to  claim.  It  appears 
to  be  settled  in  Hawkins  v. 
Holmes  (1  P.  Wms.  770),  that 
though  the  plaintiff  has  signed 
the  agreement,  he  never  can  en- 
force it  against  the  party  who  has 
not.  The  remedy,  therefore,  in 
such  cases  is  not  mutual.  But 
notwitlistanding  the  objection,  it 
appears  from  the  review  of  the 
cases,  that  the  point  is  too  well 
settled  to  be  now  questioned." 

Tiie  law  has  ever  since  been 
established  on  this  basis  in  New 
York,  McCrea  v.  Purmont^  16 
Wend.  468 ;  Davis  v.  Shields^  26 
Id.  362  ;  Woodward  y.Asjyinwall^ 
3  Sandford  Ch.  272;  McCrea  v. 
Hunter^  1  Edwards,  5. 

In  Lowry  v.  Mehaffy^  10  Watts, 
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387,  Kennedy  J.,  said,  that  it 
was  settled  in  England  that  an 
agreement  signed  by  one  of  the 
parties  only,  would  bind  him,  and 
the  point  was  even  freer  from 
difficulty  in  Pennsylvania,  where 
the  statute  was  limited  to  a  decla- 
ration that  all  leases,  estates,  in- 
terests of  freehold  for  a  term  of 
years,  etc.,  made  and  created  by 
delivery  onl}'^,  or  seizin  on  parol 
and  not  put  in  writing  and  signed 
by  the  parties  so  making  the  same, 
or  their  agents  lawfully  au- 
thorized by  writing,  should  only 
have  the  force  and  effect  of  leases 
or  estates  at  will. 

In  Wihon  v.  Clark,  1  W.  &  S. 
354,  Chief  Justice  Gibson  assailed 
this  doctrine  with  his  accustomed 
force.  The  fourth  section  of  the 
statute  implied  that  the  agreement 
should  be  obligatory  on  him  who 
signed,  although  the  other  party 
did  not.  It  had  not  been  enacted 
in  Penns^'lvania,  and  the  question 
arose  under  the  first  three  sections. 
There  was,  consequently-  no  ground 
for  an  exception  to  the  general 
rule,  that  ]»oth  the  parties  must  be 
bound  or  neither  would  be.  A 
contract  signed  only  by  one  party 
ought  not  to  be  specifically  en- 
forced against  the  other  part}*,  be- 
cause he  could  not  have  a  like 
remedy.  Where  a  contract,  which 
was  intended  to  be  mutual,  failed 
on  one  side,  neither  could  be  sus- 
tained. Unless  the  vendor  was 
under  an  obligation  to  convey,  the 
purchaser  ought  not  to  be  made 
liable  for  the  price ;  nor  could  a 
purchaser,  who  had  not  bound 
himself  to  pay,  justly  require  the 
vendor  to  execute  a  deed.   A  chan- 


cellor should,  therefore,  refuse  to 
intervene  and  leave  the  complain- 
ant to  seek  a  remedy  at  law. 

In  Par  risk  v.  Koons,  1  Parsons, 
Eq.  79,  81,  Judge  King  inclined 
to  this  view  of  the  question  ;  but 
in  McFarfion^s  Appeal,  I  Jones, 
503  ;  and  Simpson  v.  Breckinridge, 
8  Casey,  287,  the  Supreme  Court 
recurred  to  the  ground  taken  in 
Lowry  v.  Mehaffy,  that  a  writing 
signed  by  one  party  and  accepted 
by  the  other,  may  take  the  case 
out  of  the  statute  and  be  sfM^cifi- 
cally  enforced. 

The  controversy  is  now  set  at 
rest  by  the  case  of  Tripp  v.  Bishop^ 
5  P.  F.  Smith,  428,  where  Strong, 
J.,  delivered  the  opinion  of  the 
court  in  the  following  terms : 
"  Neither  the  British  statue  nor 
ours  requires  that  the  written  agree- 
ment or  memorandum  of  the  sale 
should  be  signed  by  both  parties ; 
a  receipt  for  the  purchase-money, 
if  it  describes  the  lands,  has  been 
held  suflScient;  9  Yes.  234,  121, 
466  ;  and  even  a  note  or  a  letter 
has  more  than  once  been  held  to  be 
a  sufficient  agreement  to  take  the 
case  out  of  the  statue :  Sugden  on 
Tend.  45.  This  is  even  more  cer- 
tain under  our  statue  than  under 
that  of  29  Charles  11.  The  words 
of  the  latter  are,  ^unless  the 
agreement,  or  some  memorandum 
thereof,  shall  be  in  writing  and 
signed  by  the  party  to  be  charged 
therewith.'  *  *  Our  act  declares 
that  all  leases,  estates,  interests  of 
freehold,  &c.,  shall  have  the  force 
and  effect  of  leases  or  estates  at 
will  only,  unless  put  in  writing, 
and  signed  by  the  parties  so  making 
or  creating  the  same,  that  is,  the 


SETON    V.    8LADB 


1099 


parties  making  the  leases  or  crea- 
ting the  estate.  It  is  then  only 
the  lessor  or  grantor  who  is  re- 
quired to  sign  the  agreement.  His 
contract  must  be  in  writing  and 
signed  by  him ;  but  the  statue  re- 
quires no  written  evidence  of  the 
engagement  of  a  lessee  or  grantee. 
The  statute  of  frauds  was  passed 
for  the  protection  of  land-owners. 
It  was  intended  to  guard  them 
against  perjuries  in  the  proof  of 
parol  contract.  To  secure  this  pro- 
tection is  prescribed  a  rule  of  evi- 
dence, by  which  alone  their  estates 
can  be  diverted.  This  is  intimated 
in  Lowry  v.  Mehaffy^  10  Watts, 
387.  There  it  was  ruled  that  an 
agreement  for  the  sale  of  land  re- 
duced to  writing,  and  signed  by 
the  vendor  alone,  and  delivered  to 
the  vendee,  is  all  that  the  statue 
requires.  It  is  true,  that  in  that 
case,  it  appeared  the  contract  had 
been  partially  executed,  but  not 
sufficiently  to  give  effect  to  a  pai'ol 
sale.  A  fter  all,  it  was  the  signa- 
ture of  the  agreement  by  the 
vendor  alone,  which  made  the  sale 
effective.  The  same  thing  was 
ruled  in  McFarson^a  Appeal^  1 
Jones,  503.  The  case  of  Wilson 
v.  Clarke^  1  W.  &  S.  554,  is  not 
in  conflict  with  these  decisions. 
There  the  contract  rested  entirely 
in  parol.  The  vendor  had  signed 
no  agreement,  he  could  not,  there- 
fore have  been  compelled  to  make 
a  convej'ance,  and  for  this  reason 
be  was  not  allowed  to  enforce  the 
contract  specifically  against  the 
other  party." 

This  interpretation  is  sustained 
by  the  letter  of  the  statute,  which 
does  not  require  the  signature  of 


both  parties,  but  that  the  writing 
shall  be  signed  by  the  party  to  be 
charged.  And  such  is  also  the 
spirit  of  the  enactment,  which  was 
designed  to  afford  a  safeguard 
against  fraud  and  perjury.  There 
can  be  no  danger  of  false  swearing, 
when  the  contract  is  adopted  by 
one  party  and  established  against 
the  other  with  the  certainty  of 
written  evidence.  Under  these 
circumstances  all  that  the  legisla- 
ture designed  to  accomplish  is  se- 
cured, and  there  is  no  room  for  the 
application  of  the  statute. 

The  authorities  on  the  difficult 
and  controverted  question  of  mu- 
tuality, when  taken  as  a  whole, 
would  seem  to  show  that  if  the 
obligation  is  mutual  when  the 
decree  is  made,  it  need  not  have 
been  mutual  in  the  first  instance. 
Where  the  want  of  mutuality  im- 
pairs the  legal  obligation  of  the 
contract,  it  necessarily  precludes 
the  right  of  specific  performance ; 
where  it  does  not,  the  question  is 
one  for  the  sound  discretion  of  a 
chancellor.  A  promise  to  convey, 
if  a  married  woman  will  do  a  cer- 
tain thing,  becomes  obligatory 
when  the  thing  is  done;  and  al- 
thougli  a  promise  to  a  married 
woman  in  consideration  of  a  prom- 
ise by  her  is  not  valid  as  a  con- 
tract, it  operates  as  a  continuing 
request,  and  cannot  be  retracted 
after  her  part  of  the  agreement 
has  been  fulfilled  ;  Walker  v.  Goo- 
ver,  15  P.  F.  Smith,  430 ;  Vance 
V.  Nogle,  20  Id.  176.  See  The 
Fishmongers^  Co.  v.  Robertson^  5 
M.  &  G.  131.  So  a  contract, 
which  was  not  obligatory  when 
made,  may  be  specifically  enforced 
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at  the  suit  of  one  who  has 
changed  his  position  for  the 
worse  on  the  faith  of  the  contract ; 
Laning  v.  Cole^  3  Green  Ch.  229  ; 
France  v.  France^  4  fialstead, 
650  ;  Young  v.  PawZ,  2  Stockton 
Ch.  402 ;  Very  v.  Levy^  13  How- 
ard,  345. 

Here  the  equity  results  from 
what  is  done  under  or  in  pursu- 
ance of  the  contract,  but  the  party 
who  is  not  bound  may  adopt  the 
contract  by  filing  a  bill,  or  in 
some  other  mode  of  equal  effi- 
cacy, and  will  then  be  as  much 
entitled  to  a  specific  execution  of 
the  contract,  as  if  it  had  been  ob- 
ligatory from  the  first ;  Ives  v. 
Hazard^  4  Rhode  Island,  13  ;  Far- 
well  V.  Loiother^  18  Illinois,  252; 
Johns  V.  Dodge^  19  Id.  433 ;  see 
The  Fishmongers^  Company  v. 
Robertson  ;  Telfair  v.  Telfair^  2 
Dessaussure,  271.  This  princi- 
ple does  not  apply,  unless  the 
complainant  is  sui  juris^  and 
competent  to  enter  into  an  agree- 
ment. It  has  accordingly  been 
held  that  an  agreement  will  not 
be  specifically  enforced,  where 
either  party  was  under  a  disability 
to  contract,  which  subsists  when 
the  decree  is  made.  Under  these 
circumstances,  the  contract  is  in- 
valid, ami  cannot  be  ratified ; 
Flight  V.  Bolland^  4  RusseU,  298  ; 
Gre-n  v.  Richards^  8  C.  E.  Green, 
32,  536.  Flight  v.  Bolland^  was  a 
suit  for  specific  performance  by  an 
infant,  and  the  bill  was  dismissed, 
because  the  complainant  was  not 
originally  bound,  nor  by  the  filing 
of  the  bill.  The  principle  applies 
for  a  still  stronger  reason,  where 
a  bill  is  filed  bv  a  married  woman 


to  enforce  a  contract  made  during 
coverture ;  Watts  v.  Kinney^  3 
Leigh,  272.  In  Green  v.  Rich-- 
ards^  the  question  arose  on  the 
following  instrument,  signed  by 
the  defendant: 

"  This  is  to  show  that  I  agree  to 
sell  to  Mrs.  Captain  Green,  house 
and  lot.  No.  71  Ferry  street,  for 
the  sum  of  two  thousand  five  hun- 
dred dollars,  and  that  when  there 
is  five  hundred  dollars  paid,  and 
the  back  rent,  I  will  give  her  a 
deed,  and  take  a  mortgage  for  two 
thousand." 

The  Chief  Justice  said :  "  If  this 
contract  is  to  be  regarded  as  made 
with  a  married  woman  having  no 
separate  estate,  and  therefore  un- 
der the  usual  disability  of  cover- 
ture, both  at  law  and  in  equity,  it 
appears  to  me  that  this  objectioa 
would  be  clearly  tenable.  It  is 
true  that  there  are  exceptions  to 
the  rule,  that  a  court  of  equity 
will  not  perform  unilateral  con- 
tracts, as  for  instance,  in  those  cases 
where  an  agreement  which  the 
Statute  oi  Frauds  requires  to  be 
in  writing,  has  been  signed  by  one 
of  the  parties  onl^',  or  when  the 
contract,  by  its  terms,  gives  to 
one  party  a  right  to  the  perform- 
ance which  it  does  not  confer  upon 
the  other,  an  example  of  which  is 
exhibited  in  the  instance  of  a 
lease  for  years,  which  gives  an  op- 
tion to  the  lessee  to  purchase  dur- 
ing the  term.  But  it  will  be  ob- 
served that  when  such  contracts 
come  to  be  enforced  in  equity, 
they  cease  to  be  unilateral,  for 
upon  filing  the  bill,  the  party  who 
was  before  unbound,  puts  himself 
under  all  the  obligations  of  the 
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contract.  By  his  own  act  he 
makes  the  contract  mutual,  and 
the  other  party  is  enabled  to  en- 
force it.  The  consequence  is,  that 
in  every  case  that  I  can  find, 
where  specific  performance  has 
been  ordered,  a  mutual  remedy 
existed  upon  it  at  the  time  of  the 
rendering  of  the  decree.  It  seems 
to  me  that  the  rule  is  universal  to 
this  extent,  that  equity  will  not 
direct  a  performance  of  the  terms 
of  an  agreement  by  the  one  party, 
when,  at  the  time  of  such  order, 
the  other  party  is  at  liberty  to  re- 
ject the  obligation  of  such  agree- 
ment." 

It  would  seem  that  the  objection 
that  the  complainant  could  not 
bind  herself,  might  have  been  ob- 
viated by  requiring  her  to  deposit 
so  much  of  the  purchase-money  as 
was  due,  together  with  a  mortgage 
for  the  residue,  in  the  hands  of 
an  officer  of  the  court  to  be  de- 
livered to  the  respondent  on  the 
execution  of  the  deed. 

A  contract  by  a  husband  for  the 
sale  of  the  wife's  land,  to  which 
she  is  not  a  party,  cannot  be 
adopted  and  enforced  by  her  after 
his  death,  and  may  on  the  contrary 
be  rescinded  at  the  instance  of  the 
purchaser ;  Hoover  v.  Calhoun j  16 
Grattan,  109. 

The  doctrine  that  a  contract 
which  could  not  be  enforced 
against  a  feme  covert^  cannot  be 
enforced  by  her.  does  not  apply, 
when  the  contract  has  so  far  been 
executed  on  her  part,  that  it  would 
be  a  fraud  in  the  vendor  to  re- 
tract. In  Vance  v.  Nogle^  20  P. 
F.  Smith,  176,  the  vendee,  a  feme 
CQverty  went  into  possession,  paid 


part  of  the  purchase-money,  and 
was  ready  and  willing  to  give  a 
bond  and  mortgage  for  the«resi- 
due  in  accordance  with  the  terms 
of  the  agreement,  and  it  was  held 
that  the  heirs  of  the  vendor  could 
not  dispossess  lier,  under  the 
equitable  jurisprudence  of  Penn- 
sylvania. 

The  language  held  in  Green  v. 
Richards^  implies  that  a  specific 
performance  may  be  decreed  at 
the  instance  of  a  complainant,  who 
is  8ui  juris,  although  she  was  un- 
der the  disability  of  coverture  at 
the  time  of  entering  into  the  agree- 
ment, because  the  institution  of 
the  suit  supplies  the  mutuality 
which  was  wanting  in  the  first  in- 
stance. A  like  principle  was  ap- 
plied in  Clayton  v.  A^hdown,  9 
Yiner  abr.  393  ;  in  favor  of  an  in- 
fant who  became  of  age  before  the 
filing  of  the  bill.  This  conclusion 
may  be  at  variance  with  the  doctrine 
held  in  other  instances,  that  a 
contract  will  not  be  specifically  en- 
forced unless  it  was  binding  on  both 
parties  when  made,  ante,  1099,  Hoo- 
ver V.  Calhoun,  16  Grattan,  109; 
but  it  is  sustained  by  the  weight  of 
authority  and  by  principle  ;  see  The 
Fishmongers  Company  v.  Robin- 
son, 5  M.  &  G.  131. 

it  has  been  held  that -where  an 
agreement  by  a  married  woman 
for  the  s»le  of  her  real  estate  is 
authenticated  by  her  separate  ac- 
knowledgment, and  would  be  valid 
if  it  were  a  deed,  it  may  be  specifi- 
cally enforced  by  the  purcliaser. 
Danlcel  t.  Hunter,  11  P.  F.  Smith, 
382 ;  Schofroth  v.  Ambs,  46  Mis- 
souri, 114,  see  vol.  1,  t65. 
All  that  the  statute  requires  is  that 
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the  name  of  the  party  to  be  charged 
should  be  written  by  himself  or  by 
soma  one  whom  he  requests  or  au- 
thorizes, in  a  way  to  authenticate 
the  contnict  as  his,  and  if  this  ap- 
pears with  sufficient  clearness,  it  is 
immaterial  whether  the  signature  is 
in  the  beginning,  in  the  middle,  or 
at  the  end  of  the  document,  and 
whether  it  is  written  in  the  third 
person  or  in  the  first ;  Yersley  v. 
Gregsby^  9  Leigh,  387  ;  Johnson  v. 
Dodge^  17  Illinois,  433 ;  Worral  v. 
Dunn^  1  Selden,  229 ;  Ogilvie  v. 
Foljambe^  3  Merrivale,  53 ;  Fropent 
V.  Parker ^Z  Russell  &  Mylne,  625. 
It  follows  that  where  one  party  pre- 
pares the  instrument  and  inserts  his 
name  as  covenantee  or  promisee, 
and  it  is  executed  and  delivered  by 
the  other,  both  are  answerable  un- 
der the  provisions  of  the  statute ; 
Higdon  v.  Thomas ^  I  Harris  & 
Gill,  139;  Berry  v.  Combe,  1 
Peters,  640,  630;  McConnell  v. 
Brillhart,  17  Illinois,  354.  It  is 
equally  well  settled  that  if  the 
writing  is  signed  by  an  agent  who 
is  duly  authorized  in  other  re- 
spects, his  authority'  need  not  be 
in  writing ;  Yersly  v.  Oregsby ; 
Johnson  v.  Dodge;  Worrell  v. 
Dunn.  A  stamped  or  piinted 
signature  may  authenticate  the 
contract,  within  the  meaning  of 
the  statute ;  Schneider  v.  Morris, 
2  M.  &  S.  286 ;  see  Boardman  v. 
Spooner^  13  Allen,  353 ;  and  so 
may  a  telegraphic  message,  signed 
by  the  defendant,  if  sutliciently  full 
and  explicit  to  leave  no  doubt  of 
that  to  which  he  agrees ;  Trevor  v. 
Wood,  36  New  York,  407 ;  see 
Howard  v.  Day,  14  Allen,  487,  2 
Smith's  Lea.  Ca.  249,  7  Am  ed. 


The  revised  statutes  of  New 
York  require  the  contract  to  be 
in  writing,  and  subscribed  by  the 
party  b}*^  whom  the  lease  or  sale 
is  to  be  made;  2  R.  S.  135,  §  8; 
and  that  every  instrument  required 
to  be  subscribed  by  any  partj', 
under  that  provision,  may  be  sab- 
scribed  by  the  agent  of  such  party, 
lawfully  authorized  ;  Idem.  §  9.  To 
render  the  instrument  bindincr  on 
either  party,  it  must  consequently 
be  signed  at  the  foot  or  end  by 
him  who  is  to  make  the  lease  or  ex- 
ecute the  deed :  Coles  v.  Bowne,  10 
Paige,  426  ;  Champlin  v.  Parrish, 
11  Id.  410;  Viele  v.  Osgood,  8 
Barb.  130. 

In  Champlin  v.  Parrish,  the 
Chancellor  said,  "The  court  for 
the  correction  of  errors  has  decided 
that  a  contract  for  the  sale  of 
lands  is  not  binding  upon  either 
party,  unless  the  agreement  is 
in  writing,  and  is  subscribed  by 
the  party  by  whom  such  sale  is 
to  be  made,  or  by  his  agent 
duly  authorized.  And  that  it  is 
not  sufficient  to  charge  the  ven- 
dee, upon  such  a  contract,  tha: 
the  agreement  is  duly  subscribed 
by  himorbv  his  agent;  Townsend 
V.  Hubbard,  4  llill,  351.  It  is 
also  necessary,  in  order  to  make 
such  an  agreement  valid  and  bind- 
ing upon  either  of  the  parties, 
that  the  agreement  should  be 
actually  subscribed  by  the  vendor, 
or  by  his  authorized  agent.  And 
a  mere  memorandum  of  the  agree- 
ment, in  the  handwriting  of  the 
vendor,  or  by  his  agent,  contain- 
ing the  names  of  the  parties  and 
conditions  of  the  sale,  &c  ,  but 
without  being  subscribed  with  the 
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name  of  such  vendor,  or  his  agent, 
is  not  sufficient,  under  the  pro- 
Tisions  of  the  revised  statutes ;'' 
see  Davis  v.  Shields^  26  Wend. 
43. 

Where  from  the  nature  of  the 
subject  matter,  a  contract  cannot 
be  specifically  enforced  against  one 
part}',  it  will  not  be  enforced  at 
his  instance  against  the  other,  be- 
cause performance  is  a  condition 
precedent  to  the  right  of  compen- 
sation, and  the  court  should  not 
enforce  payment  where  it  has  no 
sufficient   means    of   ascertaining 
whether  the  stipulated  benefit  has 
been  conferred.   It  were  obviously 
unjust  to  compel  any  one  to  accept 
the  services  of  another,  unless  it  can 
be  known  with  certainty  whether 
they    are     faithfully    performed; 
Pickering  v.  The  Bishop  of  Ely^ 
2   Young  &   Collier,   C.   C.  249; 
Johnson   v.     The  Railway   Co  ^  3 
De  Gex,  M.  &  G.  9U  ;  Buck  v. 
Smithy   29   Michigan,    166;     The 
Marble  Co  v.  Ripley^  10  Wallace, 
359.     This   is  sometimes   put  on 
the  ground  of  want  of  mutuality ; 
see  Fry  on  Specific  Performance, 
chap.  8,  sec.  286 ;   but  really  de- 
pends on  a  different  principle. 

It  is  equally  well  settled  that 
equity  will  not  enforce  a  contract, 
where  the  effect  would  be  to  de- 
prive the  vendor  of  the  land  with- 
out affording  him  an  equivalent. 
Although  the  consideration  need 
not  be  adequate,  it  must  not  be  il- 
lusory, nor  such  as  to  indicate  that 
the  complainant  took  advantage  of 
the  defendant's  negligence  or  want 
of  foresight.  A  promise  to  con- 
ve}',  in  consideration  of  a  promise 
to  search  for  coal  or  minerals,  and 


pay  so   much  for  each   ton  that 
shall  be  mined  or  dug,  is  not  a  fit 
subject  for  a  decree    of  specific 
performance ;   Cooper  v.  Pena^  21 
California,  403 ;  Geiger  v.  Geiger^ 
4  Gill,   472;     Tyson   v.    Watts^  1 
Maryland  Ch.  124;  7  Gill;  Reeder 
V.  Trotter^  1 0  Maryland,  282.     The 
principle  was  applied  in  Reeder  v. 
Trotter^  although  the  vendor  had 
received  $10,000  in  hand;  but  it 
was  at  the  same  time  determined 
that  he  could  not  keep  the  money 
and  the  land,  and  must  refund  the 
one  if  he  elected  not  to  convey  the 
other.    For  a  still  stronger  reason 
a  specific  performance  will  not  be 
decreed  where  the  covenants  which 
constitute    the   consideration   are 
void  ;  Bateman  v.  Porter^  9  Allen, 
234 ;  and  the  rule  was  applied  in 
Bateman  v.  Allen^  although   the 
defect    arose    from    a   failure  to 
record  the  deed,  which  might  have 
been  obviated  by  due  care  on  the 
part  of  the  defendant. 

The  doctrine  tiiat  an  unequal 
contract  will  not  be  specifically  en- 
forced, was  applied  in  2'he  Marble 
Co.  V  Ripley^  10  Wallace,  359 ; 
Strong,  J.,  said  :  ^^ Another  reason 
why  specific  performance  should 
not  be  decreed  in  this  case,  is 
found  in  the  want  of  mutuality. 
Such  performance  by  Riple}-  could 
not  be  decreed  or  enforced  at  the 
suit  of  the  Marble  Company,  for 
the  contract  expressly  stipulates 
that  he  may  relinquish  the  busi- 
ness and  abandon  the  contract  at 
any  time  on  giving  one  year's 
notice.  And  it  is  a  general  princi- 
ple that,  when  from  personal  in- 
capacity, the  nature  of  the  contract, 
or  any  other  cause,  a  contract  is 
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incapable  of  being  enforced  against 
one  party,  that  party  is  equally  in- 
capable of  enforcing  it  specifically 
against  the  other,  though  its  ex- 
ecution in  the  latter  way  miglit, 
in  itself,  be  free  from  the  difficulty 
attending  its  execution  in  the 
former."  Richmond  v.  The  Du- 
buque  Railroad^  33  Iowa,  422. 

It  was  declared  in  like  manner 
in  Buck  v.  Smithy  29  Mich.  166,  that 
courts  of  equity  cannot  assume  to 
specifically  enforce  an  agreement 
to  enter  a  copartnership,  and  as  a 
member  of  the  firm  to  exercise 
and  apply  personal  skill  and  judg- 
ment according  to  the  shifting 
needs  of  property  and  business, 
in  the  control  and  management  of 
the  partnership  assets,  and  will 
not,  therefore,  enforce  the  other 
side  of  a  contract,  of  which  such 
an  agreement  is  the  counterpart. 
A  chancellor  will  not,  therefore, 
compel  the  execution  of  an  agree- 
ment to  convey  land,  in  consider- 
ation of  the  vendee's  entering  into 
partnership  with  the  vendor;  Buck 
V.  Smilh. 

In  Bodine  v.  Q lading^  9  Harris, 
50,  a  proviso  that  tlie  vendor  might 
resell  if  the  price  was  not  paid  at 
the  day,  and  charge  the  purchaser 
with  the  ditierence,  was  held  to 
preclude  a  decree  for  a  specific  per- 
formance. Lewis,  J.,  said  that  ^Mf 
such  a  decree  could  be  made  at  the 
instance  of  a  complainant  who  was 
not  compellable  to  perform  the 
agreement,  the  defendant  might 
be  obliged  to  fulfil  a  disadvantage- 
ous contract,  which  he  could  not 
have  enforced  if  it  had  turned  out 
to  his  advantage.  It  did  not  ap- 
pear that  the  parties  contemplated 


any  other  remedy  for  a  violation 
of  the  contract  than  a  re-sale  and 
the  payment  of  the  difference.     If 
the  contract  was  mutual,  both  par- 
ties were  entitled  to  insist  upon  a 
re-sale.     If  the  vendor  alone  bad 
that  right,  the  want  of  mutuality 
was  an  answer  to  the  bill.     Where 
the   contract   itself   assessed    the 
damages  which  the  party  was  to  pay 
upon  his  doing  or  omitting  to  do  a 
particular  act  which  he  covenanted 
to  abstain  from  or  perform,  equity 
would  not  interfere  to  prevent  or  to 
enforce  the  act  in  question,  or  to  re- 
strain the  recovery  of  the  damages ; 
2  Vem.    119;    Foubl.   Treat.  Eq. 
142,  note  ;  2  Bro.  P.  C.  436  ;  New- 
lin  on  Contr.  313  ;  see  post^  notes 
to  Shaman  v.  Walters.    There  was 
no  substantial  difference  between 
an  agreement  assessing  the  dama- 
ges, and  one  providing  the  means 
of  assessing  them.     The  founda- 
tion of  the  chancery  jurisdiction 
in  decreeing  specific  performance 
was  the  supposed  impossibility  of 
doing  justice  by  an  award  of  dam- 
ages.  But  where  the  parties  them- 
selves agreed  upon  the  compensa- 
tion   for     the    breach,    or,    what 
was  the  same  thing  in  principle, 
pointed      out     the     method     by 
which   it   was  to  be  ascertained, 
the    necessity    for    the    interven- 
tion  of  a  chancellor  ceased,  and 
with  it  his  jurisdiction. 

Two  reasons  were  assigned  in 
this  instance:  one  that  the  con- 
tract was  not  mutual,  the  other 
that  the  parties  had  fixed  the  com- 
pensation for  the  breach.  We  may 
doubt  whether  either  was  a  suffi- 
cient ground  for  the  judgment. 
The  stipulation  that  the   vendor 
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might  re-Bell  was  in  the  nature  of 
a  condition  of  defeasance,  intro- 
duced for  his  benefit,  and  which 
he  might  waive  at  pleasure.    By 
filing  a  bill  for  a  specific  perform- 
ance, he  affirmed  the  contract,  and 
the   purchaser's  want  of  punctu- 
ality was  not  a  reason  why  he 
should   be  exonerated  from  pay- 
ment.   The   argument    from    the 
want  of  mutuality  seems  equally 
invalid.     It  is  irreconcilable  with 
the     decisions     which     establish 
that  a  contract  that  another  shall 
have  the  privilege  of  buying  may 
be  specifically  enforced,  although 
the  obligation  is  not  mutual,  and 
although  he  does  not  sign  the  con- 
tract. 

Whatever  the  rule  may  be  where 
the  contract  liquidates  the  dam. 
ages,  the  object  of  a  penalty  is 
prima  facie  to  secure  the  fulfil- 
ment of  the  contract,  and  not  to 
exclude  the  right  to  a  specific  per- 
formance ;    Howard    v.   Hopkins^ 

2  Atkyns,  371 ;   Kennedy  v.  Lee^ 

3  Merrivale,  441,  450  ;  Ewing  v. 
Gordon^  49  New  Hampshire,  457; 
Gillis  V.  Hall^  7  Philadelphia  R. 
422;  post^  notes  to  Sloaman  v. 
Walters.  In  Hobson  v.  Trevor^ 
2  Peere  Williams,  191,  Lord 
Chancellor  Macclesfield  observed: 
^^  It  can  be  no  argument  to  say 
that  the  defendant  ought  only 
to  pay  the  penalty  of  £5000,  be- 
cause the  agreement  is  recited  in 
the  bond ;  and  such  agreement 
was  not  to  be  the  weaker,  but  the 
stronger  for  the  penalty."  And 
Shaw,  C.  J.,  in  Dooleyv.  Watson^  1 
Gray,  414,  said  :  '^  Courts  of  equity 
have  long  since  overruled  the  doc- 
trine that  a  bond  for  the  payment 
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of  money  conditioned  to  be  void 
on  the  conveyance  of  land,  is  to 
be  treated  as  a  mere  agreement  to 
pay  money.      When   the   penalty 
appears  to  be  intended  merely  as  a 
security  for  the  performance  of  the 
agreement,  the  principal  object  of 
the  parties   will   be  carried   out. 
And  see  Hilliard  on  Vendors,  435  ; 
Ensign  v.  Kellogg,  4  Pick.  1  ;  Hall 
V.  Sturdivant,  46  Maine,  34 ;  Ew- 
ing V.  Gordon,^'' 

Time  is  not  ordinarily  op  the 
essence  of  a  contract   for  the 
SALE  OF  LAND. — It  is  wcU  Settled 
that    an    executor^'   contract    of 
sale,  will  not  be  enforced  at  the 
instance  of  one  who  is  not  ready 
and  willing   to  tender  or  convey 
that  which  the  purchaser  agreed 
to  buy,  at  the  time  and  in  the  way 
prescribed,  and  that  a  default  in 
this  regard  cannot  be  excused  by 
showing  that  it  was  due  to  causes 
beyond  the  vendor's  control,  or 
that  it  was    not  injurious  to  the 
purchaser;    McCullough  v.  Daw- 
Hon,  1    Indiana,  413;    O^Kane  v. 
Kiser,  25  Id.  168  ;  Garth  v.  Lees, 
3  Hurlstone'  &  Coltman,  558 ;  Bus- 
sell  V.  Nicolly  3  Wend.  212  ;   Cod- 
dington  v.  Paleologo,  2  Exchequer, 
193;    Hoare  v.    Mennief  b   Hurl- 
stone  &  Norman,  19.     The  princi- 
ple   applies  whether  the   subject 
matter  of  the  contract  is  goods  or 
land ;   The  Bank  of   Columbia  v. 
Hagner,  1  Peters,  455  ;  and  is  rec- 
ognized   in    chancery  as   well  as 
by  the  courts  of  common  law ;  see 
Tilly  V.    Thomas,  Law  R.  3  Ch. 
App.  61,  67,  69 ;  Palmer  v.   Tem- 
ple, 9  A.  &   E.  508,  517 ;  Hill  v. 
Fisher,  M  Maine,  143  ;  Sansom  v. 
Bhodes^  6  Bing.  N.  C.  261 ;  Mar- 
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shall  V.  Fowel^  9  Q.  B.  779,  792; 
Sugden  on  Vendors,  Ch.  4  sect.  1  ; 
Shaw  V.  Wilkins^  8  Humphreys, 
647,  652. 

In  Hill  V.  Fisher^  the  suit  was 
brought  on  a  contract  to  convey  a 
tract  of  laud  in  consideration  of 
$455,  one-half  to  be  received  at  the 
time,  and  the  residue  at  the  end  of 
the  year.  The  first  instalment  was 
paid  punctually,  but  the  vendor  re- 
fused to  accept  the  second,  which 
was  not  tendered  until  some  months 
after  it  became  due,  and  it  was 
held  that  the  purchaser  was  not 
entitled  to  damages  for  the  ven- 
dor's refusal  to  give  a  deed.  In 
an  action  at  law,  when  the  question 
is  whether  a  party  has  performed 
liis  part  of  a  contract  which  re- 
quires performance  within  a  cer- 
tain time,  the  court  cannot  declare 
that  immaterial,  which  the  parties 
by  their  contract  have  made  ma- 
terial ;  Hill  V.  The  School  Dis- 
Met  No.  2,  17  Maine,  316;  Allen 
V.  The  InhahitanlH  of  Cooper^  22 
Id.  123;  see  Phillips  v.  i2o«e,  8 
Johnson,  392. 

In  like  manner  whete  the  vendor 
failed  to  execute  a  conveyance  at 
the  appointed  time,  it  was  held 
that  he  could  not  recover  the  price 
except  on  equitable  principles,  al- 
though the  deed  was  delivered  a 
few  days  later  and  accepted  by  the 
purchaser  ;  Jordan  v.  Cooper^  3  S. 
&  R.  564,  576 ;  see  Haverstich  v. 
The  Erie  Qas  Co.^  5  Casey,  254. 

On  the  other  hand  when  the 
right  of  property  or  title  passes 
under  the  contract,  it  will  not  fail 
because  the  vendor  does  not  de- 
liver or  convey  at  the  day,  or  be- 
cause the  purchaser  omits  to  pay 


the  price  when  due  ;  Martin  dale  v. 
Smithy  1  Q.  B.  389  ;  see  Welsh  v. 
Moffit^  1  Thompson  &  Cook,  575- 
It  is  a  general  rule  that  although 
one  who  seeks  to  enforce  a  con- 
tract  must  show  that  he  has  per- 
formed, or  is  ready  and  willing  to 
perform  every  stipulation  which  is 
precedent    or    concurrent,    a     re- 
covery may  be  had,  notwithstand- 
ing his  failure  to  com  pi}''  with    a 
stipulation,  which  is  not  to  be  per- 
formed until  after  the  period  fixed 
for    the    fulfilment    of    that    on 
which     he    sues,    unless    it    was 
intended   to   operate  as  a  condi- 
tion, and  avoid  the  contract  if  not 
fulfilled.      See  Morton  v.  Lambj  1 
Term,  125  ;  Edgar  v.  Boies^  11  S. 
&  R.  445,  450  ;    Wilkes  v.  Smithy 
10  M.  &  W.  360 ;  Eoach  v.  DicL^ 
inson^  9  Grattan,  156  ;  2  Smith's 
Lead.  Cases,  23,  7  Am.  ed.    Thus 
in  the  common  case  of  a  sale   on 
credit,  the  failure  of  the  purchaser 
to  pay  the  price,  does  not  entitle 
the  vendor  to  have  back  the  goods, 
unless  the  contract  contains  an 
express  provision  to   that  effect. 
In  like  manner  where  specific  chat- 
tels are  sold  to-day,  to   be   paid 
for  next  week,  and  delivered  at 
the  end  of  a  month,  the  purchaser 
may,    notwithstanding    a    faiiui-e 
to  pay  at  the  appointed  time,  ten- 
der the  money  subsequently,  and 
maintain  trover  or  replevin  for  the 
goods  ;  Mariindale  v.  Smith. 

The  principle  is  clearly  stated 
in  Addison  on  Contracts,  Am.  ed. 
235.  "  When  the  sale  is  of  quan- 
tity, of  things  of  a  certain  kind, 
and  may  be  fulfilled  by  the  deliv- 
ery of  any  goods  answering  to  the 
terms    prescribed,  the    right    of 


SETON    V.     SLADE. 


1107 


property  does  not  pass  from  the 
vendor  to  the  purchaser,  and  time 
will,  in  general,  be  oi  the  essence 
of  the   contract    so  long  as  the 
contract  remains  executory,  and 
the  purchaser  will  not  be  bound  to 
accept  and  pay  fpr  the  goods  if 
they  are  not  tendered  on  the  day 
specified.  But  if  the  sale  is  of  spe- 
cific ascertained  chattels,  and  the 
ownership  and   right  of  property 
in  the  thing  sold  have  been  trans- 
ferred by  the  bargain  to  the  pur- 
chaser, time  is  not  of  the  essence  of 
the  contract,  and  the  vendor  can- 
not repudiate  the  sale  and  revest 
the  right  of  property  and  the  own- 
ership in  himself,  and  refuse  to 
deliver  the  goods  at  a  subsequent 
period,  on  a  tender  of  the  price,  on 
the   ground   of  the   non-payment 
thereof    at    the  time  appointed; 
Martindaley.  Smith,  I  Q.B.  2J5; 
Wilmshurst  v.   Bowker,  7    M.  & 
6r.  882 ;  unless  the  sale  has  been 
made  conditional   on  payment  at 
the  time  named,  and  it  appears  to 
have  been  the  intention  of  the  par- 
ties that  the  sale  should  be  at  an 
end  and  the  vendor  entitled  to  sue 
for  damages,  in  case  of  the  non- 
payment of  the  purchase-money  at 
the  appointed  period.''    Addison 
on  Contracts,  235,  Am.  ed. 

From  what  is  here  said  two  con- 
clusions follow :  one,  that  where 
the  right  of  property  passes  under 
the  contract,  it  will  not  fail  be- 
cause the  purchaser  does  not 
pay  the  price,  or  the  vendor 
withholds  the  goods;  the  other, 
that  an  executory  contract  cannot 
be  enforced  unless  its  requirements 
are  fulfilled  as  it  regards  time, 
quantity,   kind,  and  every  other 


particular  for  which  it  provides, 
although  seemingly  trivial  or  mi- 
nute; Howe  V.  Remena,  5  H.  & 
N.  19 ;  Coddington  v.  Paleologo, 
2  L.  R.  Exchequer,  193;  Oarih 
V.  Lees,  1  H.  &  C.  558 ;  Bus- 
sell  V.  Nicols,  3  Wend.  212  ;  Cross 
V.  Eglin,  2  B.  &  Ad.  106;  By- 
land  V.  Kreitman,  19  C.  B.,  N. 
S.  351;  Levi  v.  Levi,  1  Ellis 
&  Ellis,  969.  A  sale  of  a  specific 
chattel  will  stand  good,  notwith- 
standing tlie  entire  failure  of  the 
consideration  through  the  inabil- 
ity or  neglect  of  the  purchaser ; 
Martindale  v.  Srr^ith,  1  Q.  B.  389 ; 
but  punctuality  is  essential  under 
an  agreement  to  sell  and  deliver 
goods  of  a  particular  kind,  or  an- 
swering to  the  description  given 
in  the  contract,  at  a  certain  time  ; 
and  if  the  day  named  be  the  31st 
of  August,  a  tender  on  the  1st  of 
September  is  too  late.  This  prin- 
ciple prevails  alike  in  equity  and 
at  law ;  see  Tilly  v.  Thomas,  L. 
R.  3  Ch.  Appeals,  61 ;  and  a  chan- 
cellor will  neither  enforce  an  ex- 
ecutory contract  at  the  suit  of 
one  who  is  in  default,  nor  rescind 
an  executed  contract  because  the 
goods  are  not  delivered  or  paid  for 
at  the  appointed  time.  The  dif- 
ference is  that  wliile  an  agreement 
for  the  sale  or  conveyance  of  land 
is  regarded  as  executorj'^  in  one 
jurisdiction,  it  confers  an  equitable 
estate  in  the  other,  attended  with 
many  if  not  all  the  incidents  of 
ownership.  Hence  a  delay  in  mak- 
ing title  or  payment  will  not  op- 
erate as  a  forfeiture,  unless  it  re- 
sults in  an  injury  which  is  insus- 
ceptible of  compensation.  Such 
is  the  legal  rule  where  the  sale  is 
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of  a  specific   chattel,  or  of  goods 
which  are  set  apart   for  the  pur- 
chaser,  though  still  remaining  in  the 
custody  of  the  vendor,  and  there 
is  good  sense  and  justice  in  apply- 
ing it  to  sales  of  land  ;  Martindale 
V.  Smith;    Siter^s   Appeal^  2  Ca- 
sey, 178 ;  Sutter^s  Heirs  y.  Ling^ 
1  Id.   466 ;  Richter  v.  SeMn,  8   S. 
&  R.  425,  440  ;  Rohh  v.  Mann^  1 
Jones,  300 ;    RusaelVs  Appeal^   3 
Harris,   319;    Bowie  v.  Berry,  3 
Maryland,  359  ;  Papin  v.  Massey, 
27   Missouri,    445,    452;    Wright 
V.     Thompson,    14    Texas,    588  ; 
Kerr  v.  Day,  2  Harris,  112,  114  ; 
Hunter  v.  Bates,  25  Indiana,  299. 
The  rule  which  governs  the  sale  of 
chattels  is  here  applied  to  real  es- 
tate.    It  is  well  settled,  that  when 
the  parties  agree  on  tlie  thing,  and 
the  price,   the   right  of  property 
passes,  although  the  goods  are  not 
delivered  nor  the  purchase-money 
paid.  They  may  make  payment  or 
delivery  a  condition  precedent,  or 
provide  that  a  default  in  either  re- 
spect shall  avoid  the  contract,  but 
such    an  intention    will    not    be 
implied.     And  such  is  the   inter- 
pretation given  by  a  chancellor  to 
a  contract    for   the    purchase   of 
land.  See  Haugwoutv.  Pomeroy,  7 
C.  E.  Green,  119;  8  Id.  531, 

The  principle  is  accurately  given 
in  Haugicout  v.  Pomeroy.  "  In 
equity- ,  upon  an  agreement  for  the 
sale  of  lands,  the  contract  is  re- 
garded, for  most  purposes,  as  if 
specifically  executed.  The  pur- 
chaser becomes  the  equitable  owner 
of  the  lands,  and  the  vendor  of 
the  purchase-money.  After  the 
contract  the  vendor  is  the  trustee 
of  the  legal  estate  for  the  vendee ; 


Crawford  v.  Bertholf,  Saxton,  460; 
Hoagland  v.  Latoptrette,  1  Green's 
Ch.  254 ;  Huffman  v.  Hummer,  2 
C.,E.  Green,  264 ;  Kiiig  v.  Buck- 
man,  6  C.  E.  Green,  599.     Before 
the  contract  is  executed  by  con- 
ve3'ance,  the  lands  are  devisable  by 
the  vendee,  and  descendible  to  his 
heirs  as  real  estate ;  and  the  per- 
sonal representatives   of  the  ven- 
dor are  entitled   to  the  purchase- 
money;!  Story's  Equit}',   §789; 
2  Ibid.,  §  1213.      If  the  vendor 
should    again   sell   the   estate    of 
which,  by  reason  of  the  first  con- 
tract, he  is  only  seized  in  trust,  he 
will  be  considered  as  selling  it  for 
the  benefit  of  the  person  for  whom, 
by  the  first  contract  he   became 
trustee,  and  therefore  liable  to  ac- 
count; 2  Spence's   Eq.  Jur.  310; 
or  the  second  purchaser,  if  he  have 
notice  at  the  time  of  tlie  purchase, 
of  the  previous  contract,  will   be 
compelled  to  convey  the  property 
to  the  first  purchaser;  Hoagland 
V.  Latourette,  I    Green's  Ch.  254  ; 
Downing  v.  Risley,  2  McCarter, 
94.     A  purchaser  from  a  trustee, 
with  notice  of  the  trust,  stands  in 
the  place  of  his  vendor,  and  is  as 
much  a  trustee  as  he  was ;  1    Eq. 
Cases   Abr.  384  ;    Story  v.   Lord 
Windsor,   2    Atkins,    631.      The 
cestui  qui  trust  may  follow    the 
trust  property  m  the  hands  of  the 
purchaser,  or  may  resort  to  the 
purchase-money  as  a  substituted 
fund  ;  Murray  v.  Ballou,  1  Johns. 
Ch.  566, 581.     It  is  upon  the  prin- 
ciple of  the  transmission  by  the 
contract  of  an  actual  equitable  es- 
tate, and  the  impressing  of  a  trust 
upon  the  legal  estate  for  the  bene- 
fit   of  the  vendee,  that  the  doc- 
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trine  of  the  specific  performaDce 

of  contracts  for  the  sale  and  con- 

• 

yeyance  of  land  mainly  depends." 
It  was  declared  in  like  manner 
by  Duncan,  J.,  in  Richter  v.  Selin^ 
that  ^^  equity  looks  upon  things 
agreed  to  be  done,  as  actually  per- 
formed. Gonsequentl}',  when  a  con- 
tract is  made  for  the  sale  of  land, 
equity  considers  the  vendee  as  the 
purchaser  of  the  estate  sold,  and 
the  purchaser  as  a  trustee  for  the 
vendor  for  the  purchase-money. 
So  much  is  the  vendee  considered 
in  contemplation  of  equity,  as  ac- 
tually seized  of  the  estate,  that  he 
must  bear  any  loss  which  may  hap- 
pen to  the  estate,  between  the 
agreement  and  the  conveyance,  and 
will  be  entitled  to  any  benefit 
which  may  accrue  to  it  in  the  in- 
terval ;  because  by  the  contract, 
he  is  the  owner  of  the  premises,  to 
every  intent  and  purpose,  in 
equity." 

It  is  accordingly  well  settled 
that  if  the  premises  are  consumed 
by  fire  subsequently  to  the  sale,  or 
are  swept  away  by  a  flood,  or  if 
they  are  injured  by  a  tort-feasor, 
the  loss  will  fall  on  the  purchaser, 
who  can  neither  make  the  deterio- 
ration a  ground  for  refusing  to  ac- 
cept a  conveyance,  nor  rely  on  it 
as  a  defence  to  an  action  brought 
for  the  purchase-money;  Bobb  v. 
Mann^  1  Jones,  300.  The  rule  was 
applied  in  Bobb  v.  JIfann,  although 
the  machinery  and  fixtures  of  a 
distillery  which  had  been  sold  by 
an  administrator  under  an  order  of 
court,  were  removed  by  a  trespas- 
ser before  the  purchaser  was  en- 
titled to  possession  under  the  con- 
tract, and  while  he    was   conse- 


quently powerless  to  prevent  the 
wrong.  Rogers,  J.,  said, "  the  ques- 
tion is  to  whom  the  property  be- 
longed in  the  intermediate  time 
between  the  sale  and  its  confirma* 
lion  by  the  court,  or  in  other 
words,  was  it  the  property  of  the 
administrator  and  heirs,  or  the 
property  of  the  purchaser.  The 
loss  of  whatever  kind  and  by  whom- 
soever caused,  must  be  borne  by 
the  owner.  Had  there  been  a  pri- 
vate sale  it  could  hardly  have  been 
considered  an  open  question,  for 
if  there  be  any  point  settled,  it 
is  that  when  a  contract  is  made 
for  a  sale  of  land,  equity  considers 
the  vendor  as  a  trustee  for  the 
purchaser  of  the  estate  sold,  and 
the  purchaser  as  a  trustee  for  the 
vendor  of  the  purchase-money.  So 
much  is  the  vendee  considered  in 
contemplation  of  equity  as  actually 
seized  of  the  estate,  that  •  he 
must  bear  any  loss  that  may  hap- 
pen to  the  estate  between  the 
agreement  and  conveyance,  and  he 
will  be  entitled  to  any  benefit  that 
may  accrue  to  it  in  the  interval, 
and  the  reason  assigned  is,  that  by 
the  contract  he  is  the  owner  of  the 
premises  to  every  intent  and  pur- 
pose in  equit}*^;  Richter  v.  Selin^  8 
S.  &  R.  440;  Sugden  on  Vendors, 
ch.  4.  This  principle,  which  is  in- 
disputable, would  seem  decisive  of 
the  question  unless  a  distinction 
can  be  taken  between  a  private 
and  a  judicial  sale,  which  is  not 
sanctioned  by  the  authorities  ;  see 
Stoever  v.  RicSj  3  Wharton,  25  ; 
Bashore  v.  Whisler^  3  Watts,  494  ; 
ifornson  V.  ITmHz,  lid.  43Y."  *  * 
"It  can  scarcely  admit  of  a  doubt 
that  had  the  buildings,including  the 
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machinery,  been  destroyed  by  fire, 
whether  caused  by  accident  or  de- 
sign, the  loss  would  fall  on  the  pur- 
chaser, on  the  reasonable  principle 
on  the  contemplation  of  equity, 
he  is  the  owner  of  the  premises 
from  the  time  of  the  sale."  The 
court  went  on  to  observe,  that 
if  the  purchaser  cannot  maintain 
trespass  for  an  injury  done  to  the 
premises  before  he  is  entitled  to 
possession,  he  maj'  have  an  effectual 
remedy  through  an  action  on  the 
case. 

It  has  been  held  in  like  manner 
that  the  contract  may  be  specifi- 
cally enforced,  notwithstanding 
the  destruction  of  the  premises  by 
fire  subsequently  to  the  sale,  and 
although  the  vendor  fails  to  re- 
new the  insurance,  or  notify  the 
purchaser  that  it  is  about  to  termi- 
nate ;  Brewer  v.  Hihberd^  30  Mary- 
land, 301.  Such  a  conclusion  is 
the  more  reasonable,  because  the 
right  of  the  vendor  to  insure  for 
protection  of  the  vendee,  or  for  a 
greater  amount  than  the  un- 
paid purchase-money,  is  question- 
able, and  authorities  may  be  found 
looking  either  way.  See  Shotwell 
V.  The  Jeffernon  Ins.  Co,^  5  Bos- 
worth,  247  ;  Updegraff  v.  The  Ins, 
Co,^  9  Harris,  513;  2  American 
Lead.  Cases,  850 ;  5  ed. 

It  follows  conclusively  from  the 
same  rule,  that  if  the  premises  are 
sold  after  the  sale  under  a  judg- 
ment against  the  vendor  for  a  sum 
exceeding  the  amount  of  the  pur- 
chase-monev,  the  vendee  will  be 
entitled  to  the  surplus,  although 
he  has  not  paid  any  part  of  tlie 
price ;  Siier^s  Appeal^  2  Casey, 
178. 


It  results  from  the  principle 
above  stated,  that  as  the  immedl- 
ate  effect  of  the  contract  is  to  vest 
the  ownership  of  the  land  in  the  ven- 
dee, and  thut  of  the  purchase-money 
in  the  vendor,  so  the  right  thus 
acquired,  will  not  be  forfeited  by  a 
failure  to  execute  aconve3'ance  or 
pay  the  price  at  the  appointed 
time,  unless  the  circumstances,  or 
the  terms  employed,  are  such  as  to 
take  the  case  out  of  the  general 
rule.  In  other  words,  the  contract, 
although  executory  in  form,  is  re- 
garded by  a  chancellor  as  executed 
in  fact,  and  consequent!}'-  within 
the  rule  which  would  be  applied 
at  law  if  the  vendor  had  given  a 
deed. 

The  doctrine  has  sometimes  been 
put  on  a  different  ground,  that 
where  the  vendor  is  ready  and 
willing  to  fulfil  the  contract  in 
every  particular,  although  not  un- 
til after  the  appointed  time,  and 
the  only  defence  is  that  he  did  not 
execute  a  conveyance  or  pay  the 
price  at  tlie  day,  a  chancellor  does 
not  regard  the  delay  as  material, 
unless  it  appears  that  some  injury 
ensued  which  does  not  admit  of 
compensation  ;  DeCamp  v.  Feai/^ 
5  S.  &  R.  323. 

In  this  instance  De  Camp  cove- 
nanted to  convey  to  Feay,  in  con- 
sideration of  receiving  $4,000  in 
instalments,  which  were  all  paid 
at  maturity,  except  the  last ;  when 
that  became  due  the  purchaser 
tendered  part,  which  the  vendor 
accepted,  on  condition  that  if  the 
purchaser  did  not  pay  the  residue 
within'six  days,  the  contract  should 
be  void.  The  residue  was  not 
tendered   until  five  months  after- 
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wards,  and  the  vendor  then  de- 
clined to  receive  the  money  or 
execute  a  conveyance.  The  court 
held  that  the  refusal  was  not  justi- 
fiable, and  that  the  contract  should 
be  specifically  enforced. 

Gibson,  J.,  said,  ''where  time 
admits  of  compensation,  as  it 
perhaps  always  does  where  the 
lapse  of  it  arises  from  money  not 
having  been  paid  at  a  particular 
day,  it  is  never  an  essential  part 
of  the  agreement.  Neither  do  I 
consider  that  the  subsequent  agree- 
ment, by  which  the  parties  stipula- 
ted that  if  the  whole  sum  should 
not  be  paid  at  a  certain  day,  the 
payment  then  made  should  be 
forfeited,  and  the  original  bargain 
be  at  an  end,  gave  the  defendant 
any  additional  right  to  rescind. 
Vernon  v.  Stephens^  2  P.  Wms. 
66,  comes  fully  up  to  the  case  be- 
fore us ;  and  there  the  subsequent 
agreement  was  not  only  positive, 
that  in  default  of  payment  by  a 
particular  day,  the  articles  should 
be  delivered  up,  but  the  parties 
solemnly  entered  into  an  order  of 
court  to  enforce  performance  of  it, 
yet  the  chancellor,  on  the  ground 
that  the  agreement  and  order  were 
in  the  nature  of  a  penalty,  and  in- 
tended only  as  a  security  for  pay- 
ment of  the  money,  relieved 
against  them  on  payment  of  princi- 
pal, interest  and  costs,  saj'ing 
that  where  the  defendant  has  re- 
ceived that,  he  has  no  right  to  com- 
plain of  having  Buffered.  It  is 
precisely  on  the  same  principle, 
that  in  other  c&ses  chancery  re- 
lieves against  the  exercise  of  a 
legal  right  expressly  arising  out 
ol  a  contract,  as  in  the  case  ot  a 


mortgage ;  or  a  right  of  entry  for 
a  forfeiture  incurred  b}-  the  non- 
performance of  a  covenant  in  a 
lease  to  pay  the  rent  at  a  pai*ticular 
daj'^;  or  against  the  forfeiture  of 
the  deposit  by  reason  of  non-pay- 
ment of  the  purchase-money,  or 
against  payment  of  a  higher  rate 
of  interest,  if  the  principal  be  not 
paid  by  a  particular  day." 

The  doctrine  that  lapse  of  time 
is  not  essential  in  equity,  unless  it 
is  material,  and  that  it  will  not  be 
reorarded  as  material  where  no  in- 
jury  results  from  the  delay,  or 
none  that  does  not  admit  of  com- 
pensation, was  also  advanced  in 
Falls  V.  Carpenter^  I  Dev.  & 
Batt.  Eq.  272,  where  Ruffln,  C.  J., 
said  that  if  a  bond  is  conditioned 
for  the  conveyance  of  land  at  a 
certain  time,  and  the  deed  is  not 
delivered  until  the  ensuing  day, 
the  obligee  may  enforce  the  pen- 
alty at  law,  but  will  be  enjoined 
by  a  chancellor,  from  recovering 
more  than  an  equivalent  for  any 
loss  that  has  been  occasioned  by 
the  breach. 

There  can  be  little  doubt  that  it 
is  on  the  ground  taken  in  Hough- 
wout  V.  Pomeroy^  and  not  on  that 
assigned  in  these  instances,  that  a 
court  of  equity  ordinarily  pro- 
ceeds in  decreeing  a  specific  per- 
formance, notwithstanding  a  de- 
fault in  point  of  time.  As  the 
right  vests  on  the  signing  of  the 
agreement,  and  not  from  what  is 
done  under  it  on  either  side,  a  de- 
fault in  payment  or  performance 
will  not  avoid  the  right,  although 
it  may  give  rise  to  a  failure  of 
consideration,  and  thus  operate  as 
a  defence.    The  parties  may  how- 
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ever  make  the  payment  of  the 
purchase-money,  or  the  delivery 
of  a  deed,  conditions  which  must 
be  punctually  fulfilled,  and  it  may 
then  be  requisite  to  consider 
whether  the  breach  is  fatal  or 
admits  of  relief,  which  will  depend 
in  general  on  whether  the  parties 
intended  that  an  exact  perform- 
ance of  the  agreement  should  be  a 
condition  precedent  to  the  vesting 
of  the  right.  When  such  is  mani- 
festly the  design,  it  is  not  less 
obligatory  on  a  chancellor  than 
in  a  court  of  common  law ;  Phelps 
V.  The  Illinois  Central  B.  B.  Co , 
63  Illinois,  468 ;  Fallon  v.  Ken- 
nerly^  45  Missouri,  124 ;  Reid 
V.  Burden,  11  P.  F.  Smith,  460. 
The  breach  of  a  condition  subse- 
quent will  not  avoid  the  agreement 
under  the  rule  laid  down  in  Feay 
V.  DeCamp,  if  it  is  not  perverse, 
admits  of  compensation,  and  is  not 
manifestly  perverse  or  wilfuL 

To  whatever  ground  we  may 
refer  the  rule,  that  time  is  not 
ordinarily  of  the  essence  of  a  con- 
tract for  the  sale  of  land,  it  is  es- 
tablished under  a  train  of  decisions 
which  have  come  down  from 
the  earliest  recorded  history  of 
equitable  jurisprudence  to  the 
present  time,  and  is  a  legitimate 
deduction  from  the  doctrine  which 
lies  at  the  foundation  of  the  pres- 
ent system  of  conveyancing,  that 
one  to  whom  land  is  bargained 
and  sold,  is  as  much  the  owner  as 
if  he  had  received  a  deed  ;  Walton 
V.  Wilson^  30  Mississippi,  576 ; 
Edgerton  v.  Peckham,  11  Paige, 
352 ;  Pinckney  v.  Hagerdon,  1 
Duer,  90 ;  Bemington  v.  Irwin,  2 
Harris,  143 ;    Viele  v.  The    Troy 


and  Boston   Bail  Boad,  21    Bar- 
bour,  381;    Ewing  v.  Crouse^   6 
Indiana,  312;    Keller  v.   Fisher, 
1  Id.  118 ;  Huffman  v.  Hanna,  2 
C.  E.  Green,  263  ;    Crittenden  v. 
Drury,  4  Wisconsin,  205  ;  Brock 
V.   Heddy,  13   Ohio,  N.  S.    305 ; 
Snyder  v.  Spaulding,  57   Illinois. 
486  ;  Smoot  v.  Bea,  19  Maryland, 
406 ;  Hull  V.  Stvrdivant,  46  Maine, 
34;  Jones  v.  Bobbins,  29  Maine, 
351 ;  Sharp  v.  Trimmer,  9  C.  E. 
Green,  422  ;  Hubbell  v.  Von  Schce- 
ning,   49   New   York,  326;     Van 
Campen  v.  Knight,  63  Barb.  205 
Dreselv.  Jordan,  104  Mass.  407 
Quinn    v.   Booth,   37    Conn.    16 
Spalding  Y.  Alexander,  G  Bush.  160 
Linton  v.  Potts,  5  Blackford,  396 
Sha/ery.  Niver,  9  Michigan,  253 
Bomier  v. .  Caldwell,   8   Id.  463 
Agreeably  to  some  of  the  decisions 
the  rule  applies  not  only  to  mntual 
agreements,  but  where  the  vendor 
covenants  to  convey,  or  that  the 
vendee  shall  have  the  privilege  of 
buying,  and   although  the  latter 
does  not  bind  himself  to  accept  a 
deed  or  give  the  price;   Townley 
V.  Bidwell,  14  Yesey,  691 ;  Ely  v. 
Beaumont, 5  S.  &  R.  124  ;  Kerrx. 
Day,^  Harris,  112;  D' Arras  v. 
Keyser,  2  Casey,  249,  post     The 
question  is  not  what  is  the  time 
prescribed  for  payment  on  one  side, 
or  for  performance  on  the  other, 
but  whether  there  has  been  a  wilful 
or  injurious   delay,   rendering    it 
inequitable  to  enforce  the  contract. 
The  rule  is  peculiarly  applicable 
where  the  default  consists  in  the 
failure  of  the  purchaser  to  pay  at 
the  appointed  time,  because  inter- 
est may  then  be  given  as  a  com- 
pensation for  the  postponement  of 
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tbe  principal ;  see  Decamp  v.  Feay^ 
3  S.    &    R.   325,  327 ;    Sharp  v. 
Trimmer^   9  C.   E.   Green,   422; 
Shoriall  v.    Mitchell^  57   Illinois, 
161  ;  Pritchard  v.  Todd^  38  Conn. 
413;     Converse    v.  Blumrich^  14 
Michigan,    109,    114;     Young   v. 
Daniels^    2     Clarke,   Iowa,   126; 
Longivortk  v.  Taylor^  1  McLean, 
375 ;  14  Peters,  172.     In  the  case 
last     cited,    Longworth     entered 
into  a  sealed  agreement  in  the  year 
1814,  for  the  purchase  of  a  lot  of 
land  from  Taylor,  for  a  stipulated 
sum,   payable    one-third  immedi- 
ately, one-third  six  months  after- 
wards,  and    the    residue    at    the 
expiration  of  a  year ;  and  it  was 
also  provided,  that  a  conveyance 
should   be  executed  within   three 
months  from  the   signing  of  tlie 
contract.      The    first    instalment 
was  paid  by  the  purchaser,  who 
took   possession  of  the  land,  but 
the  deed  was  not  executed,  and 
when  the  second   instalment  ma- 
tured, it  was  postponed  on  Long- 
worth's  agreeing  to  pay  interest  at 
the  rate  of  nine  per  cent.     The  in- 
terest was  paid   punctually  until 
the  close  of  the  year  1819,  and  in 
the  meantime  Longworth  erected 
buildings,    which    enhanced    the 
value   of   the    premises.     During 
that  year,  or  in  the  beginning  of 
the  next,  he  was  notified  that  one 
Chambers  was  about  to  institute 
proceedings  in  equity  for  the  re- 
covery of  the  land.     Such  a  suit 
was    accordingly    commenced    in 
November,  1823,  and  prosecuted 
until  1830,  when  it  ended  in  a  de- 
cree for  the  defendants.     During 
the    interval   Taylor  brought  an 
ejectment  against  Longworth  for 


the  lot,  and  recovered  judgment 
and  possession  under  it,  in  August, 
1824. 

In  the  year  1825,  Longworth 
filed  a  bill  in  equity  against 
Taylor,  for  a  specific  performance 
of  the  agreement,  which  was  not 
brought  to  a  hearing  till  some  ten 
years  afterwards,  when  the  Cir- 
cuit Court  rendered  a  decree  for 
the  complainant,  which  was  af- 
firmed by  the  Supreme  Court  of 
the  United  States.  Story,  J.,  said 
in  delivering  the  opinion  of  the 
court  above. 

"  The  substantial  question  in  the 
cause  is,  whether,  under  all  the 
circumstances,  the  plaintiff.  Long- 
worth,  is  entitled  to  a  specific  per- 
formance of  the  contract  for  the 
purchase :  and  upon  the  fullest 
consideration  we  are  of  opinion 
that  he  is,  and  that  the  decree  is 
therefore  right.  We  shall  now 
proceed  to  state,  in  a  brief  man- 
ner, the  grounds  upon  which  we 
hold  this  opinion. 

"  In  the  first  place,  there  is  no 
doubt  that  time  may  be  of  the 
essence  of  a  contract  for  the  sale 
of  property.  It  may  be  made  so 
by  the  express  stipulations  of  the 
parties,  or  it  may  arise  by  impli- 
cation from  the  very  nature  of  the 
property,  or  the  avowed  objects  of 
the  seller  or  the  purchaser.  And 
even  when  time  is  not  thus  either 
expressly  or  impliedly  of  the  es- 
sence of  the  contract,  if  the  party 
seeking  a  specific  performance  has 
been  guilty  of  gross  laches,  or  has 
been  inexcusably  negligent  in  per- 
forming the  contract  on  his  part ; 
or  if  there  has,  in  the  intermediate 
period,  been  a  material  change  of 
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circumstances,  affecting  the  rights, 
interests,  or  obligations  of  the 
parties  ;  in  all  such  cases  courts  of 
equity  will  refuse  to  decree  any 
specific  performance,  upon  the 
plain  ground  that  it  would  be  in- 
equitable and  unjust. 

"  But  except  under  circumstan- 
ces of  this  sort,  or  of  an  analogous 
nature,  time  is  not  treated  by 
courts  of  equity  as  of  the  essence 
of  the  contract :  and  relief  will  be 
decreed  to  the  party  who  seeks  it, 
if  he  has  not  been  grossly  negli- 
gent, and  comes  within  a  reason- 
able time,  although  he  has  not 
complied  with  the  strict  terms  of 
the  contract.  But  in  all  such 
cases,  the  court  expects  the  party 
to  make  out  a  case  free  from  all 
doubt ;  and  to  show  that  the  relief 
which  he  asks  is,  under  all  the 
circumstances,  equitable ;  and  to 
account  in  a  reasonable  manner 
for  his  delay,  and  apparent  omis- 
sion of  his  duty. 

"  It  does  not  seem  necessary  to 
cite  particular  authorities  in  sup- 
port of  these  doctrines,  although 
they  are  very  numerous.  It  will 
be  sufficient  to  refer  to  the  cases  of 
Pratt  V.  Carroll^  8  Cranch,  471; 
Pratt  V.  Law^  9  Id.  456,  493,  494, 
and  Braahier  v.  Gratz^  6  Wheat. 
528,  in  this  court ;  and  to  Seton  v. 
SladCj  Y  Vesey,  265 ;  Valsey  v. 
Orant^  J 3  Id.  73;  Alley  v.  Des- 
champs^  lb.  225  ;  Hearn  y^Tenant^ 
lb.  289 ;  and  Hepwill  v.  Knight^  1 
Younge  &  Coll.  415,  in  England, 
as  affording  illustrations  in  point. 

''In  applying  the  doctrines 
above  stated  to  the  facts  and  cir- 
cumstances of  the  present  case,  the 
first  remark  that  occurs  is,  that  the 


first  default  was  on  the  part    of 
Taylor.  By  his  contract  be  under- 
took to  make  a  deed  of  general 
warranty  of  the   premises  in  the 
course  of  three  months  after  the 
date  of  the  contract;  the  second 
instalment  not  being  payable  nntil 
a  long  time  afterwards.    He  never 
made  any  such  deed,  or  offered   to 
make  it ;  and  if  he  had,  it  is  obvi- 
ous, that    instead    of   his    being 
placed  in  the  situation  of  a  defend- 
ant in  equity,  as  he  now   is,  be 
would  have  been  compelled  to  be 
a  plaintiff  either  to  enforce  a  spe- 
cific performance,  or  to  rescind  the 
contract.     Now,  the  plain  import 
of  the  woi-ds  of  his  contract  is, 
that  he  will  make  the  deed.     The 
excuse  for  the  omission   is,  that 
it    was    the    duty    of   the   other 
side  to  prepare  and  tender  a  formal 
deed  to  him  for  execution.    And 
authorities  are  relied   on,  princi- 
pally from  the  English  courts,  to 
show,  that  in  all  cases  of  this  sort, 
the  established  rule  is,  that  the 
vendee  shall  prepare  and  tender 
the  conveyance.    This  is  certainly 
the    rule    in     England,    founded, 
doubtless,  upon  the  general  under- 
standing and  practice  among  con- 
veyancers, as  well    as  upon  the 
peculiar  circumstances  attendant 
upon  conveyances  in  that  country. 
The  same  rule  does  not  seem  to 
have  been  adopted  generally  in 
America,    although     it    may    be 
adopted  in  some  States.    In  Ohio, 
the  rule  is  stated  by  the  learned 
judge  who    decided    the  present 
case,  not  to  prevail ;  and  the  local 
practice,  in  a  case  of  this  sort, 
ought  certainly  to  constitute  the 
proper  guide  in  the  interpretation 
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of  the  terms  of  the  contract.  Bat 
waiving  this  consideration,  let  us 
proceed  to  others  presented  by  the 
case. 

"  Up  to  the  close  of  the  year 
1819,  there  is  no  pretence  to  say, 
that  there  had  heen  any  violation 
of  the  contract  on  the  part  of 
Longworth  ;  and  no  step  wliatever 
was  taken  hy  Taylor,  until  he 
hrought  the  ejectment  in  1822,  to 
enforce  the  contract.  That  eject- 
ment he  asserts  in  his  answer  to 
have  been  brought  in  order  to 
compel  Longworth  to  complete  the 
contract,  or  to  put  an  end  to  it. 

^^  In  the  meantime,  Longworth 
had  been  left  in  the  possession  of 
the  premises,  under  the  contract, 
had     made    improvements     upon 
them,  and  had  received  the  rents 
and  profits  with  the  acquiescence 
of  Taylor.     Under  such   circum- 
stances, where  there  had  heen   a 
part   performance,  and  large  ex- 
penditures on  one  side,  under  the 
contract,  and  acquiescence  on  the 
other  side,  it  would  be  incompat- 
ible with  established  doctrine,  to 
hold  that  one  party  could,  at  his 
own  election,  by  a  suit  at  law,  put 
an  end  to  the  contract.    It  could 
be  rescinded  by  Taylor  only,  by 
the  decree  of  the  court  of  equity ; 
which  decree  would,  of  course,  re- 
quire full  equity  to  be  done  to  the 
other  part}',  under  all  the  circum- 
stances.    Pending  the  ejectment, 
Longworth    made  several  propo- 
sitions for  payment,  varying  from 
the    original    conditions,    all     of 
which  were  declined  by  Taylor; 
although  it  seems  that  Longworth 
supposed  that  some  of  them  would 
have  been  satisfactory.    The  re- 


covery in  the  ejectment  was  of 
course  successful,  as  the  legal 
title  was  in  Taylor,  and  the  equi- 
ties of  Longworth  could  not  be 
matters  of  defence  to  that  suit. 

"The  present  bill  was  brought 
in  the  succeeding  year;  and  the 
question  is,  whether,  under  all  the 
circumstances  of  the  case,  Long- 
worth  is  now  entitled  to  a  specific 
performance  of  the  contract,  upon 
his  paying  all  the  arrears  of  the 
purchase-money.  Undoubtedly  if 
there  were  no  grounds  of  excuse 
shown  accounting  for  the  delay  on 
his  part  to  fulfil  the  contract,  be- 
tween September,  1822,  when  the 
ejectment  was  brought,  and  June, 
1825,  when  the  present  bill  was 
filed  there  might  be  strong  reason 
to  contend  that  he  was  not  entitled 
to  a  specific  performance  of  the 
contract,  even  if  some  other  relief 
on  account  of  his  improvements 
might  be  deemed  equitable.  But 
in  point  of  fact,  the  adverse  claim 
of  Chambers  and  wife  to  the  prop- 
erty, was  made  known  as  early  as 
the  year  1820,  and  was  asserted  by 
counsel,  who  were  consulted  on 
that  occasion,  to  be  valid.  The 
claim  was  prosecuted  (as  has  been 
already  stated)  by  a  suit  in  equity? 
brought  in  1823,  against  Taylor, 
Longworth,  and  others,  and  re- 
mained undecided  until  the  close 
of  the  year  1829.  There  is  no 
pretence  to  say  that  this  claim 
was  not  bona  fide  asserted,  or  that 
Longworth  brought  it  forward  to 
cover  his  own  default.  While  it 
was  known  and  pending,  there  is 
as  little  pretence  to  say,  that 
Longworth  could  be  compelled  to 
complete  the  contract  on  his  side 
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or  that  he  had  not  a  right  to  lie 
by,  and  await  the  decision  of  the 
title,  which  thus  hung,  as  a  cloud, 
upon  that  of  Taylor.  It  is  one 
thing  to  say,  that  he  might  waive 
the  objection,  and  require  a  con- 
veyance on  the  part  of  Taylor; 
and  quite  another  thing  to  say, 
that  he  was  compellable  at  once 
to  elect  at  his  peril,  either  to  pro- 
ceed on  the  contract,  or  to  sur- 
render it.  There  is  no  ground  to 
assert  that  from  the  commence- 
ment of  the  present  suit.  Long- 
worth  has  not  alwaj'S  been  ready 
and  willing  to  pay  up  the  arrears 
of  the  purchase-money,  and  to  com- 
plete the  contract.  The  proofs  in 
the  case  are  entirely  satisfactory 
on  this  head.  In  our  opinion  the 
lapse  of  time  is  fairly  accounted 
for  by  the  state  of  the  title  ;  and 
therefore  Longworth  has  not  been 
guilty  of  any  delay  which  is  un- 
reasonable or  inexcusable." 

It  is  well  settled,  in  accordance 
with  these  principles,  that  one  who 
does  not  pay  tlic  price,  or  make  a 
good  title  at  the  time  prescribed,  or 
until  many  years  afterwards,  may 
be  entitled  to  a  decree  of  specific 
performance,  if  the  circumstances 
are  such  as  to  excuse  the  delay ; 
Bennet  v.  Welch,  25  Indiana,  140  ; 
Brumfield  v.  Palmer,  7  Blackford, 
227  ;  Morgan  v.  Scott,  2  Casey,  61 ; 
McLaughlin  v.  Shields,  2  Jones, 
283 ;  Mason  v.  Wallace,  3  McLean, 
148  ;  Sarter  v.  Gordon,  2  Hill  Ch. 
121 ;  The  Barbadoes  Toll  Bridge 
V.  Vreeland,  3  Green  Ch.  157 ; 
Hepburn  v.  Auld,  5  Cranch,  262 ; 
King  v.  Hamilton,  4  Peters,  311 ; 
Wightman  v.  Beside,  2  Dessans- 
sure,  578 ;  Craig  v.  Martin^  3  J. 


J.  Marshall,  50;  Gibbs  v.   Cham- 
pion,  3    Ohio,   334;    Jackson     v. 
Legion,  3  Leigh,  161 ;  Getchell  r. 
Jewett,  4  Maine,  350 ;    Waters  v. 
Trams,  9  Johnson,  450;  Keller  v. 
Fisher,  7  Indiana,  718;  White  v. 
Delaplaine,  5  Wisconsin,  206,  214, 
Thus,  in  Tfie  Bardadoes  Toll  Co. 
V.    Vreeland,  3    Green's  Ch.    13T, 
the  contract  was  specifically  en- 
forced after  the  lapse  of  twenty- 
three    years,    and    in    Waters     v. 
Travis,  9  Johnson,  450,  notwith- 
standing an  interval  of  like  dura- 
tion, between  the  making  of  thecon- 
tract  and  the  institution  of  the  suit 
In   both   instances,  however,  the 
vendee  was  actually  in  possession, 
which  rebutted  the  presumption  of 
abandonment  that  might  otherwise 
have    arisen    from    the    lapse   of 
time ;  see  Eppinger  v.  Mc  Great,  31 
Texas,  147  ;  Delavan  v.  Duncan,  49 
New  York,  485 ;  Ballard  v.  Wal- 
ker, 3  Johnson's  Cases,  60 ;   Tate 
V.     Conner,    2    Dev.    Eq.     224  ; 
Baum  V.  Dubois,  603  Wright,  587. 
In    Longworth   v.    Taylor,   the 
contract  was  enforced   at  the  in- 
stance of  the  purchaser;  but  it  is 
equally  well  settled  that  the  ven- 
dor may  obtain  a  decree  of  specific 
performance,  notwithstanding  bis 
failure   to  complete  the   title,  or 
give  a  deed  at  the  time  designated 
in  the  agreement.     The  equitable 
estate  passes  on  the  execution  of 
the  contract,  and  the  purchaser  is 
net  necessarily  prejudiced  because 
the  legal  title  is  not  conveyed  until 
a  subsequent  period ;  Musselman^s 
Appeal,  15  P.  F.  Smith,  480 ;  BeiVs 
Appeal,  21  Id.  465  ;  see  Morgan  r. 
Scott,  2  Casey,  51 ;  Ley  v.  Euber^ 
3  Watts,  367  ;   Tiernan  v.  Boland, 
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3  Harris,  429 ;  Levison  v.  Burt^  4 
W.  4&   S.  27 ;   Townsend  v.  Lewis^ 
11  Casey,  125;  Mayo  v.  Swope^  8 
Grattan,  46 ;  Daniel  v.  Leitch^  13 
Id.  196,  213.     This  is  peculiarly 
true  when  he  goes  into  possession 
and  exercise  the  rights  and  privi- 
leges  of  an  owner ;    Campbell  v. 
Shrunx^     3     Watts,   60;    Mussel- 
man^  8  Appeal;  BelVs  Appeal.    It 
is  not  an  answer  under  these  cir- 
cumstances, that  the  vendor  was 
unable  to  make  title  at  the  period 
named  in  the  contract,  or  when  the 
bill  was  filed,  if  he  can  cure  the 
defect  before  the  master  reports 
adversely,  or  the  case  is  presented 
for  a  fi^nal  hearing ;  see  Beehee  v. 
Dowd^  22  Barb.  256 ;   The  Dutch 
Church    V.    West^   7    Paige,    37; 
Brown  v.  Haff^  5  Id.  235  ;   Winne 
V.  Raymond^  6  Id.  407  ;   Wilson  v. 
Tappan^  6  Hammond,  172 ;   Sey- 
mour v.  Delancy^  3  Cowen,  446 ; 
Allerton  v.  Johnson^  3  Sandford 
Ch.   73;    Hepburn  v.  Dunlap^    1 
Wheaton,  179  ;   Cotton  v.  Ward^  3 
Monroe,   313;   Jones  v.  Bobbins, 
29  Maine,  351;    Ley  v.  Huber,  3 
Watts,  363 ;    Tiernan  v.  Roland^ 
3    Harris,   429,   436;    Lucketl    v. 
Williamson,  37  Missouri,  383.    So 
a  purchaser  cannot  complain  of  a 
want  of  punctuality  in  which  he 
has  acquiesced,  or  arising  from  his 
neglect    or  inability  to   pay   the 
price ;  Campbell  v.   Shrum.     He 
must  be  ready,  prompt  and  willing, 
if  he  means  to  insist  on  punctu- 
ality ;   Tiernan  v.  Roland,  3  Har- 
ris, 429, 440.     If  the  purchaser  ob- 
tains all  that  he  stipulated  for,  did 
not  insist  on  exact  performance, 
and  has   not  been  prejudiced  by 
the  delay,  he  is  liable  for  the  price, 


although  the  costs  may  be  thrown  ' 
on  the  complainant.  When,  how- 
ever, the  vendor  can  neither  make 
title  nor  give  possession  at  the  ap- 
pointed time,  a  chancellor  will  not 
enforce  the  contract,  especially  if 
possession  was  material  to  the  pur- 
chaser, and  he  was  ready  and  will- 
ing to  pay  the  price;  McKay  v. 
Carington,  1  McLean,  51 ;  Cooper 
V.  Brown,  2  Id.  495;  Taylor  v. 
Porter,  1  Dana,  422 ;  Tiernan  v. 
Roland,  3  Harris,  429;  Watts  v. 
Waddle,  6  Peters,  389. 

It  is  moreover  established  that 
a  chancellor  will  not  lend  his  aid 
to  a  complainant,  who  did  not  do 
all  that  lay  in  his  power  to  com. 
plete  the  title  within  a  reasonable 
time  ;  see  Grundy  v.  Ward^s 
Ex'rs,  Litteirs  Select  Cases,  129 ; 
Rider  v.  Gray,  10  Maryland,  282, 
286  ;  King  v.  Hamilton,  4  Peters, 
311  ;  Tiernan  v.  Roland,  3  Harris, 
429  ;  nor  to  one  who  fraudulently 
concealed  the  defect  which  occa- 
siones  the  delay;  Christmanw,  Ca^ 
bell,  22  Grattan,  82. 

In  general  equity  will  not  oom- 
pel  the  execution  of  the  contract, 
at  the  suit  of  one  who  did  not 
own  what  he  agreed  to  sell ;  Hurley 
V.  Brown,  \iS  Mass.  545 ;  Pipkin 
V.  James,  1  Humphreys,  325,  328. 
Such  a  contract  may  be  a  ground 
for  a  recovery  in  damages,  but  not 
for  a  decree  of  specific  perform- 
ance :  Tiernan  v.  Roland,  3  Har- 
ris, 429,  436.  It  is  necessarily 
uncertain  whether  the  vendor  can 
fulfil  the  agreement,  and  he  cannot 
justly  require  the  purchaser  to  ac- 
cept that  which  he  might  have 
been  unable  to  convey;  Lay  v.  • 
Huber,  3  Watts,  367.     The  objec- 


1118 


SPECIFIC    PBRFOB  IC  ANCE. 


tion  to  enforce  such  a  contract  is, 
that  while  purporting  to  be  abso- 
lute, it  is  really  subject  to  a  con- 
tingency of  whicii  the  purchaser 
may  have  been  ignorant.  It  does 
not  therefore  apply  where  it  ap- 
pears from  the  instrument,  that 
the  vendor  is  to  acquire  the  land, 
and  reconvey  it  at  the  same  or  at 
a  higher  price ;  and  a  specific  exe- 
cution of  the  contract  may,  under 
these  circumstances,  be  essential  to 
the  ends  of  justice;  see  Dresel  v. 
Jordan,  104  Mass.  107;  The  Old 
Colony  Railroad  v.  Evans,  6  Grey, 

It  was  declared  in  Dresel  v. 
Jordan,  104  Mass.  107,  that 
if  the  seller  is  able  to  '^  make  good 
the  title  which  he  has  contracted 
to  convey  "  in  time  to  comply  with 
the  requirements  of  the  contract, 
^^  it  is  not  requisite  that  he  should 
have  such  title  and  capacity  to 
convey,  or  such  means  at  the  time 
of  agreement  J'  "  It  is  sufficient 
upon  a  contract  made  in  good 
faith,  if  he  is  able  to  make  the 
stipulated  title  at  the  time  when 
by  the  terms  of  his  agreement,  or 
by  the  equities  of  the  particular 
case,  he  is  required  to  execute  the 
conveyance  in  order  to  entitle 
himself  to  the  consideration  ;  Bich- 
mond  V.  Orey,  3  Allen,  25." 

Whatever  the  rule  may  be  in  this 
regard,  there  is  little  doubt  that 
an  agreement  to  purchase  a  title 
which  is  known  to  be  defective,  or 
to  purchase  such  right  as  the  ven- 
dor has,  and  take  the  risk  of  the 
title,  is  obligator}',  and  may  be 
specifically  enforced,  if  free  from 
the  vice  of  maintenance.  See 
Brashier  v.  Gratz,  6  Wheaton,  528. 

The  mere  circumstance  that  the 


legal  title  is  outstanding,  does  not 
preclude  the  right  to  sell ;  and 
hence  one  who  has  an  equitable 
estate  arising  under  articles  of 
agreement,  may  offer  the  pre- 
mises for  sale,  without  waiting 
until  be  has  obtained  a  deed ; 
Tieman  v.  Boland,  3  Harris,  429 ; 
Lay  v.  Huber.  In  Tieman  v. 
Boland,  the  court  held  that  a  pur<- 
chaser  of  an  estate  in  fee  will  not 
be  compelled  to  take  a  life  estate, 
nor  any  estate  in  which  the  vendor 
had  no  right  of  property  at  the  time 
of  the  pretended  sale,  although 
a  vendor  who  has  an  equitable 
right  at  the  time  of  entering  into 
the  agreement,  may  entitle  himself 
to  a  specific  performance,  by  acquir- 
ing the  legal  title  subsequently 
and  before  the  hearing. 

It  is  the  manifest  right  of  a  pur- 
chaser to  have  a  clear  marketable 
title,  and  a  specific  performance 
will  not  be  decreed  unless  this  re- 
quirement is  fulfilled,  nor  when  the 
title,  as  finally  tendered,  is  subject 
to  a  reasonable  doubt ;  Bumberger 
V.  Clippinger,  5  W.  &  S.  366; 
Speakman  v.  Forepaugh,  8  Wright, 
363;  Swayne  v.  Lyon,  17  P.  F. 
Smith,  436 ;  Morgan  v.  Morgan^  2 
Wheaton,  290 ;  Butler  v.  O'Hear^  1 
Dessaussure,  382 ;  Griffin  v.  Cun- 
ningham, 19  Grattan,  571 ;  Soheir 
v.  Williams,  1  Curtis  C.  C.  R.  479 ; 
Richards  v.  Gray,  3  Allen,  285; 
Sturtevani  v.  Jaques,  14  Id.  523, 
although  a  mere  possibility  or  sus- 
picion of  defect  is  not  a  defence ; 
Hayes  v.  Harmony  Grove  Cemetery, 
108  Mass.  400. 

The  existence  of  an  incum- 
brance, is  not  ordinarily  a  reason 
for    a    refusal    to    execute    the 
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contract,    because    the    purchase- 
money  may  be  applied  under  the 
order  of  the  court  to  the  discharge 
of  the  debt,  and  consequently  of 
the  lien ;    Thompson  v.  Carpenter^ 
4  Barr,  132;  Ouynet  v.  Maitland^ 
4  Duer,  86;  Marah  v.  Wykoff^  10 
Boswortli,   202;    Wallace  v.    Mc- 
Laughlifiy  57  Illinois,  53.     It  was 
held  in  IHeman  v.  Boland^  3  Har- 
ris, 429,  in  conformity  with   this 
principle,  that  the  execution  of  a 
mortgage  by  the  vendor  after  the 
contract    of   sale,  will    not    pre- 
clude  his  right  to  a  specific  per- 
formance, if  the  mortgage  is  satis- 
fied at  or  before  the  filing  of  the 
bill.     But    the     court    will    not 
compel  the  purchaser  to  take  the 
land  subject  to  an  incumbrance, 
which    cannot    be    removed     be- 
cause the  amount  is  in  dispute, 
or   because  it  exceeds   the    sum 
which  he  is  to  pay  in  cash ;  Gar- 
net  V.  Mason^  6  Call,  309 ;  Chrittt- 
man  v.   Cabell^   22   Grattan,   82 ; 
see   Hunily   v.    Smith,    51    New 
York,  21 ;    Snyder  v.  Spaulding, 
57   Illinois,  480 ;   Wallace  v.  31c' 
Laughlin,  lb.  53. 

Time  mat  be  essential. — It  is 
established  under  the  more  recent 
course  of  decision,  that  although 
time  is  not  ordinarily,  or  prima 
facie,  of  the  essence  of  a  contract 
for  the  sale  of  real  estate,  the 
parties  may,  if  they  tliink  proper, 
fix  the  period  within  which  the 
contract  must  be  fulfilled,  and  pro- 
vide that  if  it  be  not,  all  right  un- 
der it,  it  shall  cease.  Whether 
such  a  stipulation  is  regarded  as  a 
condition  precedent  or  subsequent, 
it  does  not  contravene  any  rule  or 
principle  of  Jurisprudence,  and  is 


not  less  obligatory  on  a  chancellor 
than  in  a  court  of  common  law ; 
Wells  V.  Smith,  2  Edwards  Ch. 
78 ;  7  Paige,  82 ;  Benedict  v. Lynch, 
1  Johnson  Ch.  370 ;  Willis  v.  For- 
ney, 1  Busbee  Eq.  256  ;  Stow  v. 
Russell,  36  Illinois,  18  ;  Steele  v. 
Biggs,  22  Id.  643  ;  Kemp  v.  Hum- 
phrtys,  13  Id.  573 ;  Smith  v. 
Brower,  5  Gilman,  309 ;  Baldwin 
v.  Van  Vorst,  2  Stockton  Ch.  577  ; 
Kirby  v.  Harrison,  2  Ohio,  N.  S. 
326,  332.  See  Goldsmith  v.  Guild, 
10  Allen,  239  ;  Jackson  v.  Ligon, 
3  Leigh,  161,  187  ;  Scott  v.  Fields, 
7  Ohio,  424 ;  Brewer  v.  Connecti- 
cut, 9  Id.  189;  Notson  v.  Barrett^ 
1  Green,  Iowa,  302  ;  0' Fallon  v. 
Kennerly,  45  Missouri,  124 ; 
Heckard  v.  Sayre,  34  Illinois, 
142;  Beid  v.  Burdon,  11  P.  F. 
Smith,  460. 

In  Benedict  v.  Lynch,  the  de- 
fendant in  March,  1810,  agreed  to 
sell  a  tract  of  woodland  to  the  com- 
plainant at  a  certain  price  per 
acre,  payable  in  four  annual  in- 
stalments ;  it  being  also  agreed 
that  if  the  payments,  or  any  of 
them,  were  not  punctually  made, 
the  contract  should  be  void.  The 
complainant  took  immediate  pos- 
session of  the  land,  and  cleared 
eight  acres  ;  but  in  consequence  of 
unforeseen  events,  found  himself 
unable  to  make  the  stipulated  pay- 
ments. The  defendant  waited  till 
the  close  of  the  second  year,  when 
he  brought  an  ejectment  and  ob- 
tained j udgment.  The  complainant 
subsequently,  in  the  beginning  of 
the  year  1814,  tendered  the  whole 
of  the  purchase-money,  and  filed  a 
bill  for  specific  performance.  The 
court  held  that  punctuality  was  by 
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the  terms  of  the  agreement,  essen- 
tial to  the  obligation  which  the 
complainant  sought  to  enforce. 
Aside  from  this,  his  negligence  in 
not  tendering  the  price  until  three 
years  after  the  period  fixed  for 
the  payment  of  the  first  instalment, 
was  an  answer  to  the  bill,  in  the 
absence  of  proof  that  the  defend- 
ant had  acquiesced  in  the  delay. 
This  decision  is  the  more  note- 
worthy, because  the  entry  of  the 
complainant  into  possession,  and 
his  building  a  house,  indicated  that 
he  was  acting  in  good  faith,  and 
did  not  mean  to  waive  his  right 
under  the  contract. 

The  following  language  was 
held  by  the  chancellor  in  dis- 
missing the  bill :  "  There  was  an 
express  stipulation  in  this  con- 
tract, that  if  the  plaintilT  failed 
in  either  of  his  payments,  the 
agreement  was  to  be  void.  The 
first  question  that  naturally  pre- 
sents itself,  is  whether  time  was 
not  here  made  part  of  the  es- 
sence of  the  contract,  and  whether 
the  contract  did  not  become  void 
on  the  failure  of  the  plaintiff  to 
make  the  first  payment  in  1811. 
Lord  Thurlow  is  said  to  have  in- 
timated, in  Gregnon  v.  Riddle 
(cited  in  Y  Yes.  268),  that  time 
could  not  be  made  of  the  essence 
of  the  contract,  even  by  a  positive 
stipulation  of  the  parties,  but 
there  was  no  decision  on  that 
point ;  and  in  other  and  later 
cases  {Lloyd  v.  Collett^  4  Bro. 
569;  4  Ves.  589,  n. ;  Seton  v. 
Slade^  7  Yes.  265 );  it  has  been 
admitted,  that  the  parties  may 
make  the  time  of  the  essence  of 
the  agreement,  so  that  if  there  be 


a  default  at  the  day  without  any 
just  excuse,  and  without  any   wai- 
ver afterwards,  the  court  will  not 
interfere  to  help  the  party  in  de- 
fault.   The  case  is  not  analogous 
to  that  of  a  mortgage,  where  the 
only  object  of  the  security  is   the 
payment  of  the  money,  and   not 
the  transfer  of  the  estate  ;  and   it 
seems  to  be  conducive  to  the  pre- 
servation  of  good  faith,  and  the 
rights  of  parties,   that   if  a    con- 
tract of  sale  is  expressly  declared 
to  be  vacated  on  non-performance 
by  a  given  day^,  that  the   courts 
should  not  interfere,  as  of  course, 
to  annul  such  a  provision.     The 
opinion   of  Lord  Loughborough, 
in   Lloyd    v.    Colleti^  contains    a 
strong     and     decisive    argument 
upon  this  point.     ^  There  is  noth- 
ing,' he  observes, '  of  more  impor- 
tance than  that  the  ordinary  con- 
tracts    between    man     and    man, 
which  are   so  necessary  in  their 
intercourse  with  each  other,  should 
be  certain  and  fixed,  and  that  it 
should  be  certainly  known  when  a 
man    is    bound,    and    when   not. 
There  is  a  difficulty  to  compre- 
hend how  the  essentials  of  a  con- 
tract should  be  difi'erent  in  equity 
and  at  law.     It  is  one  thing  to  say 
the  time  is  so  essential,  that,  in 
no  case  in  which  the  day  has  been 
by  any  means  suffered  to  elapse, 
the  court  would  relieve  against  it, 
and  decree  performance.   The  con- 
duct of  the  parties,  inevitable  ac- 
cident, &c.,  might  induce  the  court 
to   relieve.     But  it  is  a  different 
thing  to  sa}^  the  appointment  of  a 
day  is  to  have  no  effect  at  all ;  and 
that  it  is  not  in  the  power  of  the 
parties  to  contract,  that,  if  the 
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agreement  is  not  executed  at  a 
particular  time,  they  shall  be  at 
liberty  to  rescind  it.     In  most  of 
the  cases  there  have  been  steps 
taken.'     ^  I  want  a  case/  he  says, 
^  to  prove  that  where  nothing  has 
been    done    by  the  parties,  this 
court  will  hold,  in  a  contract  of 
buying  and  selling,  a  rule  that  the 
time  is  not  an  essential  part  of  the 
contract.     Here  no  steps  had  been 
taken  from  the  daj'  of  the  sale  for 
six  months  after  the  expiration  of 
the  time  at  which  the  contract  was 
to  be  completed.     If  a  given  de- 
fault will  not  do,  what  length  of 
time  will  do  ?     An  equity  arising 
out  of  one's  own  neglect  I     It  is  a 
singular  head  of  equity."  It  would 
be  impossible  for  me  to  add  to  the 
perspicuity    and    energy   of   this 
reasoning;  and  the  lord  chancel- 
lor, in  that  case,  held,  that  as  the 
vendor  had  omitted  to  complete  a 
purchase  for  six  months,  being  all 
that  time  in  default,  he  was  con- 
sidered as  having  abandoned  the 
contract;    and  he  said  there  was 
no  case  where  no  step  had  been 
taken  by  the  one  party,  and  the 
other  had  immediately,  when  the 
time  had  elapsed,  refused  to  per- 
form the  agreement,  that   a  per- 
formance had  been  decreed. 

^^  It  may,  then,  be  laid  down  as 
an  acknowledged  rule  in  courts  of 
equity  (and  so  the  rule  is  consid- 
ered in  the  elmentary  treatises  on 
this  subject);  (Newland  on  Con- 
tracts, 242;  Sug.  Law  of  Vend. 
3d  London  ed.  268),  that  where 
the  party  who  applies  for  a  specific 
performance  has  omitted  to  exe- 
cute his  part  of  the  contract  by 
the  time  appointed  for  that  pur- 
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pose,  without  being  able  to  assign 
any  sufficient  justification  or  ex- 
cuse for  his  delay ;  and  when 
there  is  nothing  in  the  acts  or  con- 
duct of  the  other  party  that 
amounts  to  an  acquiescence  in 
that  delay,  the  court  will  not  com- 
pel a  specific  performance.  The 
rule  appears  to  be  founded  in  the 
soundest  principles  of  policy  and 
justice.  Its  tendency  is  to  uphold 
good  faith  and  punctuality  in 
dealing.  The  notion  that  seems 
too  much  to  prevail  (and  of  which 
the  facts  in  tlie  present  case  fur- 
nish an  example),  that  a  party 
may  be  utterly  regardless  of  his 
stipulated  payments,  and  that  a 
court  of  chancery  will,  almost  at 
any  time,  relieve  him  from  the 
penalty  of  his  gross  negligence,  is 
very  injurious  to  good  morals,  to 
a  lively  sense  of  obligation,  to  the 
sanctity  of  contracts,  and  to  th^ 
character  of  this  court.  It  would 
be  against  all  my  impressions  of 
the  principles  of  equity,  to  help 
those  who  show  no  equitable  title 
to  relief." 

In  Wells  V.  Smith  ^&  contract  for 
the  sale  of  a  city  lot  contained  a 
provision  that  the  purchaser  should 
on  or  before  a  particular  day  build 
a  house  upon  the  front  of  the 
lot,  or  that  in  lieutiiereof  he  should 
on  that  day  pay  to  the  vendor 
$1,000,  as  the  first  instalment  of 
the  purchase-money  ;  the  contract 
further  provided  that  if  the  vendee 
neglected  or  failed  to  perform  any 
of  the  covenants  therein  contained, 
at  the  times  limited  for  that  pur- 
pose, all  his  right  or  interest  in 
the  premises,  whether  at  law  or  in 
equity,  should  cease.     The  court 
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was  of  opinion,  that  the  parties  had 
made  payment  at  the  day  an 
essential  part  of  the  contract,  and 
that  as  the  vendee  had  neither 
built  the  house  nor  paid  tlie  $1,000 
at  the  times  prescribed,  he  was  not 
entitled  to  a  decree  of  specific 
performance.  The  chancellor  said : 
"As  to  the  power  of  the  vendor,  or 
of  the  purchaser,  to  make  the  per- 
formance of  a  condition  precedent, 
essential  to  the  vesting  of  a  legal 
or  equitable  right  in  the  adverse 
party,  to  a  specific  performance.  I 
have  no  doubt ;  though  this  court 
may  perhaps  relieve  against  a  for- 
feiture where  it  would  be  uncon- 
scientious to  insist  upon  a  strict 
and  literal  compliance.  Thus,  if 
a  vendor,  after  he  had  received 
the  greater  portion  of  the  pur- 
chase-monej'^,  should  attempt  to 
enforce  a  forfeiture  of  the  money 
paid,  under  a  stipulation  that  he 
might  keep  the  whole  amount  thus 
received,  and  the  premises  also,  if 
the  last  payment  was  not  made  at 
the  day,  I  am  not  prepared  to  say 
that  this  court  would  not  interfere 
to  compel  him  either  to  accept  the 
last  payment,  and  convey  the 
premises,  or  to  restore  the  pur- 
chase-money already  paid,  after 
deducting  a  reasonable  allowance 
for  the  use  of  the  premises  in  the 
meantime. 

In  this  case,  however,  the  inter- 
est of  the  money  till  the  1st  of 
August,  and  the  shop  which  the 
complainant  agreed  to  leave  on 
the  premises,  if  he  did  not  per- 
form his  part  of  the  contract  at 
the  day,  are  not  probably  more 
than  the  value  of  the  use  of  the 
premises  in  the  meantime,  and  of 


the  chance  of  gain   to  the    par- 
chaser  by  the  probable  increase  in 
the  value  of  the  property.     They 
may,  therefore,  very  properly    be 
considered  as  reasonable  stipulated 
damages  for  the  non-performance 
of  the  contract  by  the  vendee  at 
the  time  fix^d  upon  by  the  parties, 
and  are  not  properly  a  forfeiture. 
Although  in  theory  the  interest  is 
supposed  to  be  a  fair  equivalent 
for  the  non-payment  of  money  at 
the  time  agreed  upon,  we  all  kuow 
that  in  point  of  fact,  the  person 
to  whom  it  is  due,  frequently  sus- 
tains great  losses  in  consequence 
of  the  disappointment,  which   the 
legal  rate  of  interest  cannot  conK 
pensate.    On  the  other  hand,    it 
frequently  happens  that  the  per- 
fecting of  the  title,  and  the   de- 
livery of  the    possession    of  the 
premises  at  the  time  contemplated 
by  the  purchaser,  are  of  essential 
benefit  to  him,  which  cannot  be 
compensated  by  damages,  which 
are  ascertainable  by  the  ordinary 
rules  of  computing  damages.     It 
would,  therefore,  not  only  be  un- 
reasonable, but  entirely  unjust,  for 
any  court  to  hold  that  parties  in 
making  executory    contracts   for 
the  sale  or  purchase  of  real  estate, 
should  not  be  permitted  to  make 
the  time  of  performance  an  essen- 
tial and  binding  part  of  the  con- 
tract in  equity  as  well  as  at  law, 
where,  as  in  this  case,  the   other 
party  was  fully  apprised  of  the 
intention  to  insist  upon  a  strict 
performance  at  the  day." 

In  Davis  v.  Stevens^  3  Iowa, 
158,  the  defendant  agreed  to  sell 
and  convey  the  premises  to  the 
complainant,  Davis,  "  on  condition 
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that  he  would  pay  promptly,  time 
being  of  the  essence  of  the  con- 
tract;" and  the  court  held  that 
Davis  bad  lost  the  right  to  -en- 
force tbe  contract  by  a  want  of 
the  punctuality  which  it  exacted. 

It  was  also  held  that  if  the  ven- 
dee wished  to  claim  a  specific  per- 
formance, it  was  incumbent  on 
him  to  tender  the  purchase-money 
on  the  day  prescribed,  without 
waiting  for  a  demand  from  the 
vendor,  and  that  the  latter  might 
enforce  the  forfeiture,  although  he 
had  not  tendered  a  deed  or  called 
on  the  parchaser  to  pay  the  price. 

In  Scali  v.  Fieldtf^  7  Ohio,  425, 
the  defendant  sold  the  land  in  con- 
troversy to  the  complainant  for 
the  sum  of  $831,  payable  as  fol- 
loirs :  $100  in  band  ;  $200  on  the 
13th  of  March,  1835  ;  $200  on  the 
13th  of  June,  1835,  and  $331  on 
the  13th  of  January,  1836.  The 
agreement  also  stipulated  that  in 
case  of  the  complainant  failing 
to  make  the  payments,  he  .was  to 
forfeit  the  first  instalment,  and  the 
agreement  was  t6  be  considered 
null  and  void.  The  complainant 
paid  the  first  instalment  and  went 
into  possession,  and  the  second 
was  sl^o  paid  at  maturity.  When 
the  time  arrived  for  the  payment 
of  the  third  instalment,  tlie  com- 
plainant made  default,  and  the  de- 
fendant soon  afterwards  sold  and 
conveyed  the  premises  to  a  pur- 
chaser with  notice,  who  was  joined 
in  the  bill.  The  complainant  then 
informed  the  defendant,  that  he 
was  ready  to  pay  the  third  instal- 
ment, to  which  the  defendant  re- 
plied that  he  had  parted  with  the 
premises,  and  was  prepared  to  re- 


fund the  second  instalment.  When 
the  last  instalment  became  due,  the 
vendee  tendered  the  whole  amount 
of  the  purchase-money,  with  inter- 
est, which  was  refiised.  The 
court  held  that  "the  parties  had 
made  time  of  the  essence  of  the 
contract,  and  that  the  complain- 
ant had  violated  the  agreement 
by  failing  to  pay  the  third  in- 
stalment." The  bill  was  accord- 
ingly dismissed,  but  with  a  decree 
for  the  repayment  of  the  second 
insUlment. 

In  Bullock  V.  Adams^  5  C.  E. 
Oreen,  371,  the  chancellor  said, 
"  courts  of  equity  do  not  in  general 
consider  the  time  of  performance 
as  of  the  essence  of  a  contract  for 
the  sale  of  lands,  but  hold  that  it 
may  become  of  the  essence,  by  be- 
ing expressly  made  90  by  the  con- 
tract itself;  Fry  on  Specific  Per- 
formance, §§  610  and  7 12 ;  1  Story's 
Eq.  Juiisprudence,  §776;  Sug- 
den  on  Vendors,  ch.  viiL,  p.  305 ; 
Mackreath  v.  Marlar^  1  Cox,  259 ; 
Hudson  V.  Bartranij  3  Maddock, 
440;  Baynham  v.  Quy'^s  HoS" 
pital^  3  Vesey,  Jr.,  295;  Seion 
V.  SladCj  7.  Vesey,  270 ;  Lloyd  v. 
Eippingalej  1  Young  &  Collier 
Ex.  410;  Hipwell  v.  Knight^  Ibid. 
401  ;  Honeyman  v.  Marry att^  21 
Beavan,  14  ;  Benedict  v.  Lynch^  1 
John  Ch.  Rep.  370 ;  WilU  v.  SmUh^ 
7  Paige,  22  ;  4  Edw.  Ch.  Rep.  697  ; 
or  by  notice  from  the  other  party 
insisting  upon  i^erformance  at  a 
time  fixed ;  Fry,  §  722 ;  or  from  the 
subject  matter  of  the  contract  and 
its  surroundings;  Fry,  §§713,  715 ; 
M^Gayy.  Carringlon^  I  M'Lean, 
50 ;  Holt  V.  Eogers,  8  Peters,  420 ; 
Levi  V.  Linds,  3  Mer.  81 ;  Coslake 
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V.  Till^  1  Riiss.  376;  Wright  v. 
Howard^  1  Simon  &  Stuart,  190; 
Young^s  Administrator  v.  Rath" 
bone,  1  C.  E.  Green,  224  "  The 
same  doctrine  may  be  found  in 
Barnard  v.  Lee^  9t  Mass.  92,  al- 
though the  circumstances  did  not 
admit  of  its  application. 

A  similar  view  was  taken  in  Fal- 
lon V.  Kennerlxj,  45  Missouri,  12Y, 
where  the  court  held  that  "  relief 
may  be  given  against  a  forfeiture 
arising  from  the  breach  of  a  stipu- 
lation, that  the  contract  sliall  be 
void  if  the  money  be  not  paid 
Ht  the  time  prescribed;  but  that 
it  will  not  be  accorded  except 
on  some  distinct  and  sufficient 
ground,  as  for  instance,  that  the 
purchaser  went  into  possession 
and  made  valuable  improvements, 
or  paid  a  considerable  portion  of 
the  price,  or  that  the  default  was 
occasioned  hy  the  act  of  the  ven- 
dor, or  that  he  waived  it  by  re- 
ceiving part  of  the  purchase-money, 
or  where  other  circumstances 
render  it  inequitable  to  enforce 
the  forfeiture." 

It  results  from  the  authorities 
above  cited,  that  the  vendor  may 
make  punctuality  a  condition  on 
which  the  obligation  depends.  It 
is  wise,  and  it  is  but  just,  that  he 
should  be  permitted  to  impose 
any  condition  which  pleases  him, 
and  the  purchaser  is  willing  to 
accept.  When  such  a  stipulation 
is  agreed  to,  it  should  be  ful- 
filled, and  laches  or  want  of 
means  are  not  a  ground  for  equit- 
able relief.  If  a  chancellor  can 
extend  the  time  of  payment  for 
a  day,  he  may  extend  it  for 
twelve    months,    or    for    twelve 


years,  or  indefinitely.  Where  sach 
a  jurisdiction  is  claimed,  it  is 
hardly  safe  to  enter  into  a  contract 
of  sale.  The  latitude  which  has 
been  accorded  in  some  instances, 
operates  injuriously  by  keeping 
the  vendor  in  doubt  whether  the 
buyer  can  or  will  comply  with  his 
part  of  the  agreement.  In  this 
uncertainty  the  vendor  has  not  the 
money  nor  the  land,  and  can 
neither  improve  the  one  nor  en- 
gage in  any  new  enterprise  for 
which  the  other  is  required ;  Bul- 
lock y.  Adams,  5  C.  E.  Oreen,  37  L 

It  has,  nevertheless,  been  held 
that  when  the  agreement  is  not 
that  it  shall  be  void  in  defanlt  of 
punctual  payment,  but  that  the 
vendor  may  avoid  the  contract,  or 
that  he  '*  shall  be  at  libert}'  to  con- 
sider the  contract  forfeited  and 
enter  upon  and  take  possession 
of  the  land,"  the  failure  of  the 
purchaser  to  pay  at  the  day,  will  not 
work  a  forfeiture,  unless  the  vendor 
gives  notice  of  his  intention  to  take 
advantage  of  the  breach,  or  does 
some  act  which  clearly  indicates 
that  such  is  his  design ;  Armstrong 
V.  Pearson,  5  Iowa,  317 ;  Young  v. 
Danieh,  2  Id.  126.  It  was  further 
held  in  these  instances,  that  to  ren- 
der such  a  rescission  valid,  it  must 
be  attended  with  a  repayment  or 
tender,  of  any  sum  that  may  have 
been  received  under  the  contract, 
and  of  the  securities  given  for  the 
price  ;  and  the  same  point  was  de- 
termined in  Murphy  v.  Lockwood, 
21  Illinois,  611,  620;  see  White 
V.  Butcher,  6  Jones  Eq.  231. 

In  Staley  v.  Murphy,  4T  Illinois, 
244, Lawrence, J., said;  "Thereare 
undoubtedly  cases  where  the  pur- 
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chaser  has  been  guilty  of  gross 
laches^  in  which  the  vendor  would 
be  justified  in  re-selling  to  a  third 
person,  without  first  tendering  to 
the  first  purchaser  the  money  paid, 
either   holding  it  subject  to   his 
order,  or  until  the  equities  between 
them  growing  out  of  the  contract 
and  its  violation  by  the  purchaser, 
can    be   adjusted;     Thompson   v. 
Brueriy  46  Illinois,  125.     But  while 
the  money  paid   need  not  be  re- 
turned in  every  case,  as  a  prelimi- 
nary to  the  rescission  of  a  contract 
for  non-performance  by  the  vendee, 
the  unpaid  negotiable  notes  must 
always  be  either  returned  or  can- 
celled, so  that  they  cannot  be  ne- 
gotiated  and  their    payment  en- 
forced.    As  was  said  by  the  court, 
in  Chrisman  v.  Miller^  21  Illinois, 
236,  the  vendor  who  rescinds  must 
place  himself  in  a  position  where 
he  cannot  enforce  the  contract  as 
against  tlie    vendee.     He   cannot 
be  permitted  to   retain  the  notes 
with    the    power    of   negotiating 
them  to  innocent  purchasers,  and, 
at  the  same  time,  insist  that  the 
contract   is    terminated,  and   the 
rights  of  the  vendee  extinguished." 
Heckard  v.  Sayrc,  34  Illinois,  142  ; 
Converse  v.  Blumrick^  14  Michi- 
gan, 109,  115;    Morris  v.   Hoyt^ 
11  Id.  9. 

Where,  however,  the  contract 
stipulated  that  ^*  in  case  the  party 
of  the  second  part  shall  fail  to 
make  the  aforesaid  payment  punc- 
tually, this  contract  shall  become 
utterly  null  and  void,  and  all  right 
under  it  shall  cease,  and  the  prem- 
ises shall  revert  to  the  party  of  the 
first  part  without  any  re-entry  or 
declaration    of  forfeiture,  it  was 


held  in  accordance  with  the  opinion 
of  Chancellor  Walworth,  in  Wells 
V.  Smithy  ante^  1121,  that  the  ven- 
dor might  insist  on  the  forfeiture, 
although  he  had  not  notified  the  ven- 
dee, or  returned  the  notes  which 
had  been  given  for  the  purchase- 
money  ;  Phelps  V.  The  Illinois  Cen- 
tral R.  R.  Co.,  63  111.  468. 
'  Any  act  which  shows  unequiv- 
ocally that  the  vendor  considers 
the  contract  as  at  an  end,  may  op- 
erate as  an  election  to  enforce  the 
forfeiture  ;  and  it  seems  to  be  held 
in  Illinois  that  this  effect  will  fol- 
low from  the  sale  of  the  premises 
to  a  third  person,  although  not 
made  known  to  the  purchaser ; 
Chrisman  v.  Miller,  21  111.  22T, 
236;  FUch  v.  Boyd,  65  111.  307, 
309. 

It  has  also  been  determined  in 
that  State,  that  the  obligation  of 
the  vendor  to  return  the  securities 
given  for  the  purchase-money.  If  he 
intends  to  avoid  the  sale,  ceases 
when  they  reach  maturity,  and  can- 
not be  freed  from  the  equities 
between  the  original  parties  by  a 
transfer  or  negotiation ;  Fitch  v. 
Boyd;  Phelps  v.  The  Railroad. 
Co.,  63  Illinois,  468,  4T6. 

In  Bodine  v.  Olading,  9  Harris, 
50,  the  terms  of  the  sale  were 
"cash  to  be  paid  within  fifteen 
days,  or  the  property  may  be  resold 
at  the  risk  and  expense  of  the  pur- 
chaser." The  defendant,  Glading, 
bought  the  premises,  but  declined 
to  pay  the  price,  on  the  score  of  an 
objection  to  the  title,  which  seems 
to  have  been  made  in  good  faith, 
but  proved  to  be  unfounded.  Some 
months  afterwards  the  vendor  filed 
a    bill    for   specific  performance. 
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Lewis,  C.  J.,  said  that  time  was 
clearly  of  the  essence  of  the  sale, 
which  ceased  to  be  obligatory  on 
the  vendor,  when  the  purchaser  suf- 
fered the  fifteen  days  to  elapse 
without  tendering  the  money.  It 
followed  that  on  the  occurrence  of 
the  default,  the  contract  lost  the 
mutuality  which  was  essential  to  a 
decree  for  specific  performance,  and 
the  bill  must  consequently  be  dis- 
missed. Two  objections  may  be 
made  to  this  Judgment;  one,  that 
a  party  may  in  general  waive  a 
right  introduced  for  his  benefit ; 
the  other,  that  the  provision  for  a 
resale,  was  not  intended  to  avoid 
the  contract,  but  simply  to  afford 
a  means  of  assessing  the  damages 
occasioned  by  the  default.  Where 
goods  remain  unpaid  for  in  the 
hands  of  the  vendor,  he  may,  on 
due  notice,  or  under  an  express 
provision  to  that  effect,  dispose  of 
them  at  public  sale  for  the  account 
of  the  purchaser  and  at  his  risk, 
without  losing  the  right  to  main- 
tain indebitatus  assumpsit  for  the 
price ;  and  there  is  no  reason  why 
a  sale  of  land  should  obey  a  dif- 
ferent rule. 

Punctuality  is  likewise  essential 
to  the  right  to  enforce  the  contract, 
where  the  value  of  the  property  is 
fluctuating,  and  will  presumably 
vary  with  the  lapse  of  time ;  be- 
cause it  will  then  be  inferred  that 
the  parties  had  regard  to  the  ac- 
tual state  of  things  in  determining 
the  price,  and  that  it  will  not  be  a 
fair  equivalent  unless  paid  at  once. 
See  Gould  v.  Smithy  10  Allen, 
239 ;  Kirby  v.  Harrison^  2  Ohio, 
N.  S.  326,  832 ;  Brashier  v.  OrcUz, 
6  Wheaton,  528. 


In  Brashier  v.  Oratz^  the  ven- 
dor's title  was  doubtful,  and  a  suit 
had  been  brought  against  him  for 
tlie  recovery  of  the  land,  but  the 
vendee  agreed  to  take  the  risk,  and 
gave  his  notes  for  the  purchase- 
money,  payable  in  six,  twelve,  and 
eighteen  months.  The  notes  were 
not  paid  when  due,  and  the  ven- 
dee waited  until  the  suit  tenninar 
ted  in  a  judgment  for  the  vendor. 
He  then  tendered  the  price  of  the 
land,  and  filed  a  bill  for  a  specific 
performance,  which  the  court  dis- 
missed, on  the  ground  that  what 
the  complainant  bad  agreed  to 
purchase  was  the  defendant's  right 
title,  and  interest,  and  as  this  de- 
pended on  a  future  and  uncertain 
event,  he  could  not  be  entitled  to 
lie  by  until  that  was  determined 
in  his  favor. 

In  Jennisons  v.  Leonard^  21  Wal- 
lace, 302,  woodland,  chiefly  valua- 
ble for  the  timber,  was  sold  for  the 
sum  of  $27,000,  payable  in  monthly 
instalments  in  proportion  to  the 
amount  of  timber  cut,  the  price 
to  be  paid  in  full  within  three  years 
from  the  date  of  the  agreement. 
The  vendee  entered  and  at  first  com- 
plied with  the  agreement,  but  soon 
felled  more  trees  than  he  paid  for, 
and  the  arrears  accumulated  until 
they  amounted  to  $5,000.  The  court 
held  that  time  was  of  the  essence 
of  tiie  contract,  and  that  the  ven- 
dor might,  without  giving  notice 
or  returning  the  collateral  security, 
take  possession  of  the  land  and 
dispose  of  the  timber  which  had 
been  felled,  as  a  means  of  obtain- 
ing payment.  It  was  fiirther  held 
that  the  exercise  of  this  right  was 
not  inconsistent  with  the  right  to 


SBTON    v.    8LADB. 


1127 


recover  the  balance  of  the  arrears 
\>y  suit ;  Hunt,  J.,  said  ^^  It  is  con* 
tended   that  the  vendor  had   no 
right,  under  the  contract  of  Sep- 
tember Ist,  1866,  to  re-enter  upon 
the  premises,  and  take  possession 
of  the  down  timber.    This  conten- 
tion is  based  upon  the  idea  that 
time  was  not  of  the  essence  of  the 
contract,  and  that  altliough   Cole 
was  in  arrears   of  payment  to  an 
amount    exceeding    $5,000,    this 
gave  no  right  to  the  vendor  to  de- 
clare the  contract  forfeited.    Con- 
ceding that  the  intention  of  the 
parties   determines    the  question, 
the  claim  can  scarcely  be  sustained 
la  relation  to  a   sale    of  timber 
lands,  where  the  entire  value  of 
the  estate  consists  in  the  timber 
standing  upon  them,  and  when  it 
is   provided  that    there    shall   be 
monthly  payments,  to  be  regulated 
by  the  quantity  of  timber  cut,  and 
when  it  is  provided  that  a  given 
quantity  shall  be  cut  during  every 
month.     That  the  parties  should 
not  have  intended  to  require  the 
payments  to  Be  kept  up  in  the 
ratio  of  the  cutting,  and  that  the 
vendor  should  not  have   intended 
to  reserve  his  only  practical  protec- 
tion in  this  respect,  viz.,  a  right 
of  entry  in  the  case  of  a  failure, 
cannot  readily  be  believed.  *  *  * 
This  was  one  of  the  sales  of  real 
estate  by  contract,  so  common  in 
this  country,  in  which  the  title  re- 
mains in  the  vendor  and  the  pos- 
session passes  to  the  vendee.    The 
legal  title  remains  in  the  vendor, 
while  an  equitable  interest  vests 
in  the  vendee  to  the  extent  of  the 
payments  made  by  him.    As  his 
payments  increase,  his   equitable 


interest  increases,  and  when  the 
contract  price  is  fully  paid,  the  en- 
tire title  is  equitably  vested  in 
him,  and  he  may  compel  a  convey- 
ance of  the  legal  title  by  the  ven- 
dor, his  heirs,  or  his  assigns.  The 
vendor  is  a  trustee  of  the  legal 
title  for  the  vendee  to  the  extent 
of  his  payment.  The  result  of  this 
state  of  thing  is  quite  unlike  that 
of  a  conveyance  subject  to  a  con- 
dition subsequent  which  is  broken, 
and  when  re-entry  or  a  claim  of 
title  for  condition  broken  is  neces- 
sary to  enable  the  vendor  to  re- 
store to  himself  the  title  to  the  es- 
tate. The  legal  title  having,  in 
that  case,  passed  out  of  him,  some 
measures  are  necessary  to  replace 
it.  In  the  case  of  a  contract  like 
that  we  are  considering  no  legal 
title  passes.  The  interest  of  the 
vendee  is  equitable  merely,  and 
whatever  puts  an  end  to  the  equi- 
table interest— as  notice,  an  agree- 
ment of  the  parties,  a  surrender, 
an  abandonment — ^places  the  ven- 
dor where  he  was  before  the  con- 
tract was  made." 

The  perishable  or  unstable  na- 
ture of  the  consideration  may  also 
be  a  ground  for  holding  that  time 
is  of  the  essence  of  the  contract. 
In  Ooldsmiih  v.  Guilds  10  Allen, 
239,  the  defendant  agreed  to  sell 
land  in  the  year  1864,  during  the 
rebellion  and  while  the  value  of 
legal  tender  notes,  as  estimated  in 
gold,  was  undergoing  a  continual 
change.  The  contract,  which  was 
dated  as  of  the  19th  of  March,  but 
not  signed  and  delivered  until 
the  23d,  contained  a  provision 
that  the '^  papers  should  pass  within 
ten  days."    The  plainti£[  couten- 
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ded  that  the  time  should  be  com- 
puted from  the  execution  of  tlie 
contract ;  the  defendant,  that  the 
ten  days  ran  from  the  date.  The 
defendant  was  ready  and  willing 
to  give  a  deed  on  the  29th  of 
March,  but  the  plaintiff  declined 
to  psLj  the  price  before  the  2d  of 
April.  It  was  tendered  on  that 
day,  and  refused  on  the  ground 
that  it  came  too  late.  A  bill  hav- 
ing been  filed  for  a  specific  per- 
formance, the  court  held  witli  the 
defendant,  that  tlie  plaintiff  had 
forfeited  his  right  under  the  con- 
tract. Chapman,  J.,  said,  "the 
strict  rule  of  law,  in  respect  to 
time  as  an  essential  part  of  a  con- 
tract, does  not  prevail  in  equity, 
and  the  doctrine  that  ^  time  is  not 
of  the  essence  of  the  contract ' 
has  been  applied  to  many  cases. 
But  this  doctrine  applies  to  sales 
of  property  only  in  cases  where 
time  is  immaterial  to  the  value, 
and  is  urged  only  by  way  of  pre- 
tence and  evasion,  and  does  not 
apply  to  a  sale  of  property,  the 
value  of  which  is  subject  to  daily 
fluctuation.  Dolor et  v.  Rothschild^ 
1  Sim.  &  Stu.  590.  In  this  coun- 
try time  is  regarded  as  more  im- 
portant in  respect  to  the  sale  of 
land  than  in  England,  because  the 
value  of  land  is  more  fluctuating 
here  than  there  ;  Hepburn  v.  Auld^ 
6  Cranch,  262  ;  Richmond  v.  Gray^ 
3  Allen,  25. 

In  the  present  case,  the  evi- 
dence tends  to  show  that  the  prop- 
erty was  subject  to  frequent  fluc- 
tuations in  value  on  account  of 
the  frequent  and  almost  daily  flnc- 
tutions  in  the  gold  market,  and  that 
there  was  an  actual  change  in  its 


value ;  and  we  cannot  doubt  that 
time  was  not  only  an  essential 
part  of  the  contract  in  fact,  but 
that  it  was  so  regarded  by  the 
parties  when  they  made  their  con- 
tract." 

The  case  of  Booten  v.  Schaffer^ 
21  Gratten,  4Y4,  is  sub8tantiall3- 
the  same,  although  tiie  purchase* 
money  was  payable  in  confederate 
notes,  which  were  rapidly  depre- 
ciating, and  there  was  reason  to 
suppose  that  the  purchaser  waited 
with  a  view  to  take  advantage  of 
the  fall. 

It  has  been  said  that  the  indul- 
gence shown  in  England,  to  a 
want  of  punctuality  in  the  fulfil- 
ment of  a  contract  for  the  sale 
of  land,  should  not  be  accorded 
here,  where  the  market  value  of 
real  estate  land  is  fluctuating 
and  uncerlain,  and  may  vary, 
in  a  week  or  even  in  a  single  day  ; 
Hepburn  v.  Auld^  5  Crandh,  262  ; 
Goldsmith  v.  Guilds  10  Allen, 
139;  Richmond  v.  Gray^  3  Id. 
25.  If  the  premise  be  conceded, 
it  is  an  inevitable' inference  that 
an  executory  sale  of  land  and  of 
merchandise,  should  obey  the  same 
rule.  It  is  a  general  principle, 
that  where  from  the  nature  of  that 
which  is  to  be  done  or  g^ven  on 
either  side,  delay  must  necessarily 
be  injurious,  time  is  of  the 
essence  of  the  contract,  and  a 
specific  performance  will  not  be 
decreed,  unless  the  complainant 
was  ready  and  willing  at  the  day  ; 
Gale  V.  Archer^  42  Barb.  320. 
Booten  v  Schaffer^  21  Gratten,  474. 

The  courts  will  not  infer  that 
the  parties  intend  to  make  time 
of   the    essence  of  the    contract 
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for    the  sale  of   land,  from    the 
mere    appointment  of  a  day  for 
the  delivery  of  a  deed,  or  the  pay- 
ment of  the  price.    The  intention 
mast  be  unequivocally  declared,  or 
mast  appear  from  the  fluctuating, 
uncertain,  or  perishable  nature  of 
the  commodity;  Barnard  v.  Lee^ 
97  Mass.  92;  Jackson  v.  Ligon^S 
Xjeigh,  161, 187  ;  Matthews  v.  Giles. 
1  Clark's  Iowa,  242 ;  Brashier  v. 
Oratz^  6  Wheaton,  523, 533 ;  Mor- 
gan V.  Herrick^  21   Illinois,  481 ; 
Duffey   V.    O^Donovan^   46    New 
York,  223 ;  Huhhell  v.  Van  Schoen- 
ing,    49   Id.   326 ;    Hall  v.  Dela- 
plaine^  5  Wisconsin,  206 ;  Quinn  v. 
Eoach^  3T  Conn.  17;  D^ Arras  Vj 
Keyser^  2   Casey,  249.       FieZev. 
The   Railroad^   21    Barb.;    Rem- 
ington T.  Irwin ^^  Harris,  168.    It 
is   a  geueral   rule,  that  language 
which  admits  of  a  milder  interpre- 
tation, shall  not  be  so  construed  as 
to  work  a  forfeiture;  see  1  Smith's 
Lead.  Cases,  115,136,  7  Am.  ed. ; 
Hoyt  V.  Kimball^  49  New  Hamp. 
322.  ^^  I  am  unable,"  said.  Coulter, 
J.,   in   Remington  v.  Irwin^  "to 
perceive  that  time  is  made  essential 
by  the  terms  of  the  contract.    The 
first  instalment  was,  it  is  true,  to 
be  paid  by  the  vendee,  on  the  first 
of  October,  1848,  when  a  title,  free 
of  encumbrances,  was  to  be  con- 
veyed by  the  vendor.    This,  how- 
ever, is  nothing  more  than  a  naked 
covenant  to  pay  money  at  a  par- 
ticular day,  which  I  apprehend  has 
never  been  held  to  make  time  of 
the  essence  of  the  contract,  for  the 
plain  reason  that  it  admits  of  ade- 
quate compensation  ascertained  by 
law  in  the  shape  of  interest ;  De- 
camp V.  Feay^  5  S.  &  K.  328." 


Where  the  consideration  con- 
sists of  goods  or  services  which 
are  not  tendered  until  after  the 
time  prescribed,  the  purchaser 
must  not  only  show  that  the  abso- 
lute or  intrinsic  value  is  unchanged, 
but  that  they  are  worth  as  much 
to  the  vendor  as  if  the  contract 
had  been  punctually  fulfilled  ;  see 
Denniston  v.  Coquillard,  5  Mc- 
Lean, 253 ;  Rider  v.  Gray,  10 
Maryland,  282,  286;  Andrews  v. 
Bell,  6  P.  F.  Smith,  343,  349. 

Whebe  the  conteact  is  uni- 
lateral TIME  IS  PRESUMABLY  ES- 
SENTIAL.— ^It  is  universally  con- 
ceded that  what  is  commonly 
called  an  offer,  or  in  other  words, 
an  undertaking  to  sell  if  an- 
other will  agree  to  buy,  is  not 
obligatory  unless  the  promisee 
signifies  his  assent  at  the  time  and 
in  the  way  prescribed,  ante,  1081 ; 
and  the  principle  is  the  same  where 
the  vendor  stipulates  for  payment, 
and  not  for  a  promise  to  pay.  In 
either  case  the  undertaking  is  re- 
vocable if  not  under  seal,  until  the 
condition  is  fulfilled,  and  in  both 
the  fulfilment  must  take  place  be- 
fore the  time  expires.  Time  is 
therefore  necessarily  of  the  essence 
of  a  unilateral  contract  to  convey, 
if  the  price  be  paid  on  or  before  a 
certain  day ;  see  Kerr  v.  Furdy, 
51  New  York,  629 ;  Maughlin  v. 
Perry,  35  Maryland,  352,  360; 
Jones  V.  Noble,  3  Bush,  694 ; 
Magoffin  v.  Holt,  1  Duvall,  95; 
Brooke  v.  Garrod,  3  K.  &  Jones, 
608,  2  De  Gex  &  Jones,  62 ;  Aus- 
tin V.  Tawney,  2  L.  B.  Ch.  App. 
143 ;  Fissler^s  Appeal,  25  P.  F. 
Smith,  483 ;  see  Ustes  v.  Furlong, 
59  lUinois,  298,  300. 
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A  chancellor  cannot  substitute 
a  different  contract  for  that  which 
the  parties  have  made,  nor  would 
it  be  equitable  to  lay  down  a  rule 
that  might  compel  the  vendor  to 
wait  indefinitely  on  the  purchaser ; 
see  Westerman  v.  MeanSy  2  Jones 
Penna.  97,  100.  If,  said  Lord 
Cranworth,  in  Brooke  v.  Oarrod^ 
'^  the  contract  be  that  on  the  pay- 
ment of  £1,000  at  or  before  a 
specified  day,  a  certain  act  shall 
be  done  on  my  part,  I  am  at  a 
loss  to  see  why  I  can  properly  be 
called  on  to  do  the  act  if  the 
money  be  not  paid  at  the  day ;  or 
why  I  should  be  compelled  to  per- 
form not  my  contract,  but  another 
contract  into  which  I  have  not 
entered." 

In  Jones  v.  Noble^  the  agree- 
ment was  as  follows:  ^'Tliis  in- 
strument of  writing  is  to  certify 
that  I  have  this  day  sold  to  J.  R. 
Shivell,  a  certain  tract  of  land  de- 
scribed in  a  deed  that  has  been 
duly  acknowledged,  which  deed  is 
now  in  my  possession,  and  which 
is  to  be  delivered  to  the  said  Shi- 
vell on  the  payment  of  $2,000,  on 
the  25th  of  December,  1863. 
Signed  J.  B.  Jones."  Shivell 
having  died  before  the  time  for 
payment,  the  purchase-money  was 
tendered  soon  after  the  25th  of 
December  by  his  personal  repre- 
sentatives, who  brought  a  suit  in 
the  following  March  to  enforce 
the  contract.  The  court  inclined 
to  think  that  the  contract  failed 
for  want  of  mutuality,  but  held 
that  if  it  did  not  '^  the  payment  of 
the  price  being  a  condition  prece- 
dent to  the  transfer  of  the  land, 
time  waif  of  the  essence  of  the 


contract,  and  the  plaintiffs  were 
not  entitled  to  specific  perform- 
ance." 

When  one  agrees  that  another 
shall  have  the  option  of  buying 
without  limiting  him  as  to  time, 
what  the  contract  requires  is  pay- 
ment within  a  reasonable  time, 
and  the  conduct  of  the  vendor  in 
suffering  the  vendee  to  take  pos- 
session and  improve  the  land, 
may  debar  him  from  contending 
that  there  has  been  an  unreason- 
able delay,  which  precludes  a 
specific  performance.  Belmayer 
V.  KettSy  6  Barb.  273. 

In  Kerr  v.  Purdy^  51  New 
York,  629,  the  bill  alleged  that 
the  defendant  leased  certain  prem- 
ises to  the  complainant  for  the 
term  of  five  years,  with  a  claose 
giving  the  lessee  the  privilege  of 
buying  at  any  time  within  the 
first  three  years,  by  paying  all 
arrears  of  rent  and  $10,000.  It 
appeared  in  evidence  that  the 
plaintiff  was  in  arrears  for  rent, 
and  did  not  tender  the  purchase- 
money  before  the  time  expired, 
although  he  had  made  arrange- 
ments to  procure  it.  The  court 
held  that  the  right  depended  on 
payment  within  the  three  years, 
and  ceased  when  they  elapsed 
without  the  fulfilment  of  the  con- 
dition. In  D^ Arras  v.  Keyser^  2 
Casey,  249,  the  court  decreed  a 
specific  performance  under  cir- 
cumstances which  were  much  the 
same,  but  the  judgment  can  hardly 
be  deemed  satisfactory. 

Where  a  unilateral  contract  is 
under  seal,  it  confers  an  equitable 
right  on  the  covenantee  which  the 
covenantor  cannot  recall,  and  that 
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may  be  specifically  enforced.    It 
follows  that  if  such  a  covenant  be 
conditioned  for  payment  on  or  be- 
fore a  certain  day,  and  the  cove- 
nantor disposes  of  the  land  to  a 
third  person  before  the  time  ex- 
pires,  there  is   a  breach   on  his 
part  which  dispenses  with  the  ne- 
cessity for  a  tender,  and  the  cove- 
nantee will  be  entitled  to  a  specific 
performance  on  filing  a  bill  within 
the  time  appointed  for  payment, 
and    having  the  pnrchase-money 
ready   when  required;  Maughlin 
V.     Perry ^    35     Maryland,    352; 
Smoot  V.  Bea^  19  Maryland,  406 ; 
Kerr   v.  Purdy^  50   Barb.  424; 
Karker  v.  ffaverly^  lb.  79;  White 
V.  Dobson,  17  Orattan,  262. 

It  has  been  held  in  some  instan- 
ces, that  whether  the  contract  be 
mutual  or  unilateral,  it  is  equally 
within  the  rule  that  time  is  not  es- 
sentiaf,  and  that  the  vendee  may 
be  entitled  to  a  specific  perform- 
ance notwithstanding  a  default  in 
payment;  Jones  v.  EobbinSy  29 
Maine,  .351;  Barnard  v.  Lee^  97 
Mass.  92 ;  Perkins  v.  Haadell^  50 
Illinois,  216;  Ewing  v.  Gordon^ 
49  New  Hampshire,  444 ;  D^ Arras 
V.  Keyser^  2  Casey,  249.  This  view 
prevailed  in  Jones  v.  Bobbins^  29 
Maine,  although  the  bond  was  con- 
ditioned to  be  void,  unless  a  note 
was  given  for  the  price  and  paid 
when  due.  In  some  of  these  in- 
stances, the  vendee  went  into  pos- 
session with  the  vendor's  assent, 
and  expended  money  on  the  land. 
Under  such  circumstances  a  new 
contract  may  arise,  or  it  may  be 
inequitable  to  insist  on  that  origi- 
nally made;  but  it  seems  that  a 
covenant  that  another  shall  have 


the  privilege  of  buying  on  or  before 
a  certain  day,  cannot  be  enforced 
unless  the  privilege  is  claimed  or 
exercised  before  the  stipulated 
period  has  elapsed,  ante^  1089. 

In  D^ Arras  v.  Keyser^  acovenant 
in  a  lease  for  a  year  that  the  lessee 
should  have  "the  privilege  of  buy- 
ing the  premises  for  the  sum  of 
$2,575,  at  any  time  within  twelve 
months  from  the  date  hereof,"  and 
that  "  upon  the  payment  of  the 
purchase-money"  the  lessor  would 
execute  a  deed,  was  held  to  confer 
an  equitable  right  on  the  lessee, 
although  the  price  was  not  ten* 
dered  for  more  than  two  years, 
and  notwithstanding  the  objection 
that,  as  the  lessee  was  not  bound 
to  accept  or  pay  for  the  land,  the 
lessor  could  not  have  intended 
that  the  contract  should  remain 
open  indefinitely.  The  court  seems 
to  have  been  infiuenced  by  the  idea 
that  the  lessor  had  waived  the  de- 
fault, by  sufiering  the  lessee  to  re- 
main in  possession,  and  pay  rent 
for  another  year,  without  calling 
on  him  for  the  purchase-money. 
Woodward,  J., said:  "Mere default 
in  the  payment  of  money  at  a  stip- 
ulated time  admits,  in  general,  of 
compensation,  and  hence  time  of 
payment  is  seldom  treated  as  of 
the  essence  of  real  contracts.  Par- 
ties may  make  it  so  by  express 
agreement,  but  there  is  nothing  on 
the  face  of  this  contract,  or  in  the 
attending  circumstances,  to  indi- 
cate the  intention  of  these  parties 
to  make  time  essential."  So  where 
the  defendant  covenanted  to  con- 
vey, if  the  complainant  should  "  on 
or  before  the  first  of  April,  pay, 
or  cause  to  be  paid,  &c.,"  the  court 
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held  that  time  was  not  of  the  es- 
sence of  the  contract,  and  that  the 
complainant  was  entitled  to  a  spe- 
cific performance,  although  he  did 
not  tender  the  purchase-money 
until  the  25th  of  May,  and  the  de- 
lay was  not  accounted  for  or  ex- 
cused ;  Barnard  v.  Zee,  9t  Mass. 
92.  In  both  these  instances  how- 
ever, the  complainant  went  into  the 
actual  possession  of  the  premises, 
with  the  defendant's  consent,  and 
was  suffered  to  remain  notwith- 
standing the  default.    . 

The  subject  has  been  complica- 
ted by  a  supposed  distinction  be- 
tween law  and  equity.  It  is  well 
settled,  in  both  jurisdictions,  that 
where  a  right  of  property  has  ac- 
crued under  a  contract,  it  will  not 
fail  through  a  subsequent  default ; 
but  that  an  executory  contract 
cannot  be  enforced  by  one  who 
does  not  comply  punctually  with 
its  terms.  The  difference  is  that 
chancery  may  for  the  sake  of  the 
remedy,  regard  an  executory  agree- 
ment for  the  sale  of  land,  as  executed 
to  the  extent  of  passing  the  estate. 
Hence,  a  delay  which  admits  of  com- 
pensation is  not  fatal  to  the  right 
of  specific  performance.  But  this 
principle  does  not  apply  until  the 
agreement  is  concluded,  and  punc- 
tuality is  essential  as  it  regards  all 
that  goes  to  constitute  the  agree- 
ment. Unless  an  ofiTer  is  accepted  at 
the  time,  and  in  the  way  prescribed, 
there  is  no  obligation  on  either  side. 
Here  equity  follows  the  law,  or 
rather  the  immutable  principles  of 
logic  and  good  sense  which  lie 
at  the  foundation  of  jurisprud- 
ence. It  has  never  been  held,  or 
even    contended,  that   where  A. 


writes  to  say  that  be  will  convey, 
if  B.  will  agree  to  the  terms  pro- 
posed before  the  month  is  out,  a 
xiourt  of  equity  can  relieve  against 
B.'s   failure  to    reply  at   the    ap- 
pointed time ;  and  the  principle  is 
the  same  where  A.  stipulates  for 
payment,  as  distinguished  from  an 
agreement  to    be  answerable  for 
the  price.     It  is  immaterial  that 
B.  declares  his  assent,  and  that 
he    will    send    the    money  when 
the  day  arrives,  because  the   ac- 
ceptance varies    from    the    offer. 
Notwitlistanding  any  such  declara- 
tion, tjie  vendor  may  retract  before 
the  money  is  tendered,  and  as  he  is 
not  bound,  the  purchaser  is  also 
free.  Where  the  proposal  is  to  sell 
for  cash,  a  chancellor  has  neither 
the   right  nor  the  power  to   say 
that  the  purchaser  shall  have  the 
estate  on  credit.    To  hold  other- 
wise, is  to  make  a  contract  for  the 
parties  by  substituting  a  promise 
on  one  consideration,  for  a  promise 
on  an  entirely  different  considera- 
tion. 

When  equity   will    relieve 

AGAINST      FORFEITURE. — A     COUrt 

of  equity  cannot  relieve  against 
the  breach  of  a  precedent  con- 
dition, or  what  comes  to  the 
same  thing,  of  a  contract  so 
worded  as  to  indicate  that  no  right 
is  to  vest  under  it,  unless  it  is 
punctually  fulfilled.  Where,  on 
the  other  hand,  the  condition  is 
subsequent,  that  is  to  say,  where 
the  right  vests  on  the  execution 
of  the  contract,  subject  to  a  pro- 
viso, that  it  shall  be  avoided  by  a 
breach,  the  case  comes  within  the 
principle  under  which  relief  is 
afforded  against  penalties  and  for- 
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feitures.      A  chancellor  will  not 
intervene     where     the     violation 
of  a  contract  is  wilful,  nor  where 
it  does  not  admit  of  compensation, 
but  he  may  compel  the  defendant 
to  accept  performance  after  the 
day,  if  the  circumstances  are  un- 
changed, and   there  is  no  better 
ground    for  his  refusal  than  tEe 
lapse  of  time.     This  it  is,  which 
seems   to  have  been  intended  by 
the  dicta  in  the  earlier  cases,  that 
time  cannot  be  made  of  the  essence 
of  the  contract ;  see  Clark  v.  Lyons^ 
25  Illinois,  105  ;  Snyder  v.  Spauld- 
ing^  57  Id.   480,   454  ;  Vernon  v. 
Stephens^  2  Peere  Williams,  616  ; 
De  Camp  v.  Feay^  5  S.  &  R.  323, 
326 ;   Edgerton   v.   Peckham^    1 1 
Paige,  352,  359. 

In   Edgerton  v.   Feekham    the 
owner  of   a  lot  of  land    agreed 
to  sell  it  for  $300,  one-third  down, 
and  the   residue   in  one  and  two 
years,  possession  to  be  given  imme- 
diately,  and   the  agreement  con- 
tained a  stipulation  that  if  the  pur- 
chaser made,  default  in  either  of 
the  last  mentioned  payments,  the 
vendor  should  be  discharged  from 
the  agreement,  and  that  the  pur- 
chaser should   forfeit  the   money 
already  paid,  and  should  surrender 
the  premises.    The  purchaser  took 
possession    of    the    land,     made 
valuable  improvements,  and  paid 
the  first  instalments  of  the  pur- 
chase-mdney.     He  did  not  pay  the 
last  instalment    at  the  time  pre- 
scribed, nor  did  the  vendor  demand 
the  money  or  offer  a  conveyance, 
but  when  the  amount  was  tendered 
a  few  days  afterwards,  the  vendor 
declined  to  receive  it,  and  insisted 
on  the  forfeiture.    The  chancellor 


held  that  the  case  differed  materi- 
ally from  that  of  Welh  v.  Smith. 
There  the  condition  was  precedent, 
and  the  exact  fulfilment  of  it 
essential  to  the  vendor.  The  deed 
was  to  be  delivered  on  a  particular 
day,  and  the  purchase-money  se- 
cured by  a  bond  and  mortgage, 
and  that  the  security  might  be 
ample,  the  purchaser  was  to  build 
a  house  of  certain  dimensions  be- 
fore that  time,  or  pay  $1,000  of  the 
purchase-money  at  his  election. 
He  did  neither,  and  by  the  express 
terms  of  the  agreement  the  vendor 
was  not  to  give  the  deed  in  that 
event.  Moreover,  the  purchaser 
had  only  paid  for  the  use  of  the 
property,  so  that  there  was  in  fact 
no  forfeiture,  except  the  loss  of  a 
profitable  speculation  which  the 
purchaser  failed  to  obtain  the  bene- 
fit of,  by  his  non-performance  of 
the  condition  precedent  toithe  vest- 
ing of  the  right  in  him. 

If,  in  the  case  actually  before  the 
court,  the  parties  meant,  that  if  the 
purchaser  was  not  ready  with  the 
last  instalment  at  the  precise  mo- 
ment when  it  became  due,  he  should 
lose  the  benefit  of  what  he  had 
already  paid,  and  the  vendor 
might  keep  the  money  and  the 
land,  the  couit  should  not  allow 
such  an  intention  to  prevail. 
The  vice  chancellor's  decree  for 
a  specific  performance  must  con- 
sequently be  afifirmcd. 

Agreeably  to  this  view,  a  sale 
of  land  with  a  stipulation,  that 
if  the  purchaser  makes  default, 
all  right,  under  the  contract  shall 
cease,  stands  nearly,  if  not  quite 
on  the  same  footing  as  a  deed 
conditioned  to  be  void  if  the  pur- 
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i^hase-money  is  not  paid  at  the 
day.  Whether  relief  should  be 
granted,  is  a  question  depending 
on  the  circumstances  of  the  case. 
In  general,  a  court  of  equity  will 
set  aside  a  forfeiture  resulting  from 
the  non-payment  of  money,  upon 
a  theory  which  is  not  always  con- 
sistent with  the  truth,  that  interest 
is  compensation  for  the  breach; 
Wells  V.  Smithy  Y  Paige,  22,  24, 
28 ;  Sanborn  v.  Woodman,  5  Gush- 
ing, 36 ;  J)e  Camp  v.  Feay^  5  S. 
&  R.  323,  326;  Remington  v. 
Irwin^  2  Harris,  143, 145 ;  Smith's 
Lead  Cases,  108,  1  Am.  ed. ;  al- 
though the  default  must  not  be 
wilful,  nor  continue  for  an  un- 
reasonable length  of  time ;  Jones 
V.  Bobbins^  29  Maine,  351 ;  Han- 
cock V.  Carleton^  6  Grey,  39; 
and  the  burden  of  proof  is  on  him 
who  asks  for  relief,  to  show  that  his 
failure  to  comply  with  the  agree- 
ment was  due  to  accident  or  mis- 
take, and  has  not  occasioned  an 
irreparable  injury. 

In  Watson  v.  Delaplaine,  5  Wis- 
consin, 206,  a  stipulation  that  if 
the  notes  which  had  been  given 
for  the  price,  were  not  paid  at  tlie 
time  prescribed,  "the  vendor 
should  have  the  option  of  declaring 
the  contract  forfeited,"  was  held 
to  be  in  the  nature  of  a  condition 
subsequent,  against  which  equity 
would  relieve  on  proof,  that  the 
purchaser  had  tendered  the  money 
on  being  notified  of  the  vendor's 
intention  to  take  advantage  of  the 
breach. 

In  Jones  v.  Bobbins^  29  Maine, 
351,  the  contract  was  specifically 
enforced,  notwithstanding  an  en- 
tire want  of  the  punctuality  which 


it  imperatively  required,  on  the 
ground  that  the  complain&nt'S 
failure  to  pay  the  first  instalment 
of  the  purchase-money  when  dne, 
was  excused  by  his  illness  while 
away  from  home,  and  that  he  was 
not  answerable  for  the  subeeqaent 
defaults  which  grew  out  of  the 
defendant's  declaration  that  the 
right  under  the  contract  was  gone. 

A  failure  to  perfect  the  title  or 
execute  a  conveyance  at  the  day,  is 
not  necessarily  within  this  princi- 
ple ;  Wells  V.  Smithy  7  Paige,  23, 26 ; 
and  a  chancellor  will  not  intervene 
unless  the  act  or  omission  through 
which  the  forfeiture  is  incurred,  was 
the  result  of  accident  or  mistake, 
and  when  compensation  can  be 
made  to  the  injured  party ;  see 
Faschall  v.  Passmore^  8  Harris, 
295,  «06;  HUIy.  Barclay^  16  Ve- 
sey,  402  ;  18  Id.  56 ;  Beynolds  v. 
Pelt^  19  Id.  134  ;  Jones  y.  Bobbins^ 
29  Maine,  351. 

It  may  be  inferred  from  the  an- 
thorities  which  have  been  cited, 
that  where  the  intention  mani- 
festly is  that  payment,  or  the  con- 
veyance of  a  good  and  sufiScient 
title  at  or  before  a  certain  lime, 
shall  be  a  prerequisite  without 
which  no  right  shall  vest  under  the 
contract,  a  chancellor  cannot  make 
a  new  agreement  for  the  parties,  by 
holding  a  subsequent  tender  equiva- 
lent to  the  punctual  performance 
which  they  have  prescribed.  Under 
these  circumstances,  the  case  falls 
within  the  rule,  that  an  executory 
agreement  fails  utterly,  if  it  be  not 
exactly  fulfilled  ;  ante.  When  on 
the  other  hand,  the  effect  of  the 
contract  is  to  vest  an  imme- 
diate right  in  the  purchaser,  which 
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'^onld  descend  to  his  heirs,  or  pass 
under  a  general  or  residuary  de- 
vise, relief  may  be  given  against  a 
subsequent  default,  which  is  not 
wilful  or  injurious. 

Whatever  the  rule  maybe  where 
the  bill  is  founded  exclusively  on 
the  contract,  an  equity  may  arise 
from  an  entry  into  possession,  fol- 
lowed by  a  part  payment  of  the  pur- 
chase-money, or  an  expenditure  on 
the  land,  which  will  be  enforced 
independently  of  the  contract,  and 
that  it  may  not  be  used  to  sur- 
prise amd  oppress  a  purchaser  who 
has  gone  on  in  the  belief  that  his 
right  was  secure;  Edgerton  v. 
Peckham;  Bellamie  v.  EagsdalCj 
14  B.  Monroe,  364. 

It  is  not  less  clear,  that  where 
tlie  failure  of  the  complainant  to 
fulfil  the  contract  at  the  appointed 
time,  has  been  occasioned  by  the 
default  or  laches  of  the  defendant, 
it  will  not  be  a  ground  f^r  refusing 
a  decree  of  specific  performance, 
however  clear  the  intention  of  the 
parties  may  have  been  that  punc- 
tuality should  be  essential  to  the 
obligation.  Prevention  is  equiva- 
lent to  performance,  and  no  one 
can  rely  on  a  breach  which  he  has 
caused,  as  a  defence  or  cause  of 
action;  Potter  v.  Tultle,  22  Conn. 
ftl2 ;  Snyder  v.  Spaulding,  57  Il- 
linois, 480,  487.  Hence  a  vendor 
who  is  unable  to  convey  a  good 
and  unincumbered  title,  cannot 
take  advantage  of  a  stipulation 
that  the  contract  maybe  avoided  if 
the  purchase-money  be  not  punctu- 
ally paid;  Wallace  v.  McLaugh- 
lin^ 57  Ulinois,  53;  Converge 
V.  Blumrichj  14  Michigan,  109. 

In  like  manner,  a  condition  that 


title  shall  be  made,  or  the  price 
tendered  'on  or  before  a  certain 
day,  may  be  waived  by  the  party 
who  is  entitled  to  insist  on  its  ful- 
filment, and  if  he  dispenses  with 
punctual  performance,  or  treats 
the  agreement  as  still  in  force,  he 
will  not  be  allowed  to  insist  on 
the  forfeiture ;  Ewing  v.  Gordon^ 
49  New  Hamp.  460;  Sharp  v. 
Trimmer^  9  C.  E.  Greene,  422. 

Either  party  may  notify  the 
other  to  fulfil,  or  abandon  the 
CONTRACT. — A  contract  cannot  be 
rescinded  by  one  party,  nor  with- 
out the  mutual  consent  which  gave 
rise  to    the    obligation.      Where 
nevertheless  a  purchaser  or  vendor 
is  so  far  in  default,  as  to  have  lost 
the  legal  right  to  enforce  the  agree- 
ment, justice  requires  that  the  op- 
posite   party    should    have    the 
privilege  of  naming  a  reasonable 
time  within  which,  if  the  agree- 
ment be  not  fulfilled,  all   nght 
under  it  shall  cease.    This  modifi- 
cation is  of  comparatively  recent 
growth,  and  reduces  the  doctrine 
that  time  is  not  of  the  essence  of 
the    contract    to    the   reasonable 
proportions,  which  are  not  incon- 
sistent with  the  justice  that  should 
not  be  lost  sight  of  in  administer- 
ing equity ;  Remington  v.  Kelley^  7 
Ohio,  432;  Kirhy  v.  Harrison^  2 
Ohio,  N.  S.  326,  332  ;  Brashier  v. 
Gratz^  6  Wheaton,  528;  Jackson 
V.  Ligon^  3  Leigh,  161;   Wiswell 
V.  McGowan,  I  Hofitean  Ch.  125; 
Thompson  v.  Dulles^  5  Richard- 
son's Eq.  370  ;  Smithy. Lawrence^ 
65  Michigan,  499 ;  Hatch  v.  Cobb, 
4  Johnson  Ch.  559,  ante,  1056. 

The  notice  must  not  be  arbi- 
trary, but  proceed  from  one  who 


1136 


SPECIFIC    PERFOBMANCE. 


is  himself  ready  and  willing  to  com- 
ply with  the  agreement,  And  should 
atford  a  reasonable  time  to  per- 
form the  act  or  make  the  payment ; 
Tiernan  v.  Roland^  3  Harris, 
429,  431 ;  Wiswall\,  McQowan^  I 
Hoffman's  Ch.  125,  139;  Fry  on 
Specific  Performance,  420,  sec.  424, 
Am.  ed.  Still  a  peremptory  notice 
that  the  contract  is  at  an  end,  may 
no  doubt  suffice,  if  the  party  to 
whom  it  is  given  acquiesces  or 
does  not  ask  for  time;  Mann  v. 
Dunn^  2  Ohio,  X.  S.  187.  Con- 
versely a  purchaser  may  be  enti-' 
tied  to  a  specific  performance,  on 
tendering  the  price  within  a  rea- 
sonable time  from  the  receipt  of 
such  a  notice,  although  not  until 
after  the  period  which  it  pre- 
scribes has  expired,  especially  if  a 
negotiation  has  been  going  on 
during  the  interval,  which  explains 
and  justifies  the  delay ;  Prothero  v. 
Smithy  6  Richardson  Eq.  324. 

Time  is  material. — The  posi- 
tion of  a  vendor  who  retains  the 
legal  title  has  been  likened  to  that 
of  a  mortgagee,  and  it  has  been 
contended  that  as  a  mortgagor 
may  redeem  at  any  time  before 
sale  or  foreclosure,  the  same 
privilege  should  be  extended  to  a 
purchaser.  There  is  a  debt  in 
both  cases,  and  a  right  depending 
on  the  payment  of  the  debt.  But 
simile  non  est  idem  ;  and  no  in- 
genuity of  comparison  can  make 
a  contract  of  sale,  identical  with  a 
contract  of  pledge.  The  supposed 
analogy  was  accordingly  declared 
to  be  unsound  and  fallacious  in 
Bemington  v.  Kelley^  t  Ohio,  432, 
and  again  in  Kirby  v.  Harrison^ 
2  Ohio,  X.  S.  326,  333,  where  the 


idea  that  a  vendor  and  vendee 
stand  in  the  mere  relation  of 
mortgagor  and  mortgagee,  so  that 
in  equity  the  same  time  shall  be 
given  to  the  vendee  to  pay,  that  is 
given  to  a  mortgagee  to  redeem, 
was  said  by  Thurman,  J.,  to  be 
contrary  to  reason  and  the  cur- 
rent of  the  modem  authorities. 

It  has  accordingly  been  de- 
clared in  numerous  instances,  that 
one  who  desires  to  obtain  the  aid 
of  a  chancellor  in  enforcing  a 
contract  for  the  sale  of  land,  must 
show  himself  ready,  prompt  and 
eager,  and  that  a  long  and  unex- 
plained delay  n.ay  preclude  the 
right  to  a  specific  performance,  al- 
though no  change  has  occurred  in 
the  value  of  the  premises,  and  the 
situation  of  the  parties  remains 
the  same;  McClellan  v.  Darragh^ 
60  Illinois,  249  ;  Fitch  v.  Boyd^ 
55  Id.  307  ;  Ludlow  v.  Cooper^  13 
Ohio,  532 ;  Remington  v.  Israel^  7 
Id.  432,  437  ;  Higby  v.  Whittaker^ 

8  Id.  198  ;  Rogers  v.  SaunderSj  16 
Maine,  98;  De  Cordova  y.  Smithy 

9  Texas,  129 ;  Lloyd  v.  ColleUe^  4 
Brown  C.  C.  469 ;  4  Yesey,  689 ; 
Bullock  v.  AdamSy  5  C.  E.  Green, 
367;  JEly  v.  McKay^  12  Allen, 
223  ;  Gentry  v.  Roger s^  40  Ala- 
bama, 442;  Dubois  v.  Baunij  10 
Wright,  537  ;  Thorp  v.  Peifit,  1 
C.  E.  Green,  48 ;  Glessock  v.  A>/- 
so7iy  26  Texas,  150 ;  Bellas  v.  Hay^ 
5  S.  &  R.  427 ;  Van  Zandt  v.  New 
York,  8  Bosworth,  375 ;  Anderson 
V.  Fry^  18  Illinois,  94 ;  McClellan 
V.  DarragJi,  50  Id.  249  ;  Bennett 
V.  Welch  y2o  Indiana,  140;  Booten 
V.  Schaffer^  21  Grattan,  474,  491. 
In  Anderson  v.  Fry^  the  laches  of 
the  vendor  in  not  executing  a  con- 
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veyance  until  two  years  after  he 
had  received  the  purchase-money, 
were   held  to  be  a  sufficient  an- 
swer  to  a  bill   filed   by  him   for 
specific   jierformance,  and   to  en- 
join the  vendee  from  prosecuting 
an  action  which  he  had  brought  to 
recover    back  the   consideration. 
In    like  manner  where   the    ven- 
dee neither  paid  at  the  day,  nor 
responded   to    a    subsequent  de- 
mand for  the  purchase-money,  he 
was  held  to  have  lost  the  right  to 
a   specific  performance,  although 
time  was  not  originally  of  the  es- 
sence of  the  agreement,  and   the 
demand  was  not  attended  with  a 
notification     that     the     contract 
would  be  rescinded   if  the   price 
was  not  paid ;  Kirhy  v.  Harrison^ 
2  Ohio,  N-  S.  326. 

It  results  from  these  decisions, 
that  lapse  of  time  may  be  a  de- 
fence, although  it  is  the  only  one, 
and  the  respondent  can  adduce  no 
other  fact  or  circumstance  to  in- 
dicate that  it  would  be  Inequitable 
to  enforce  the  contract ;  see  Dela- 
van  V.    Duncan^  49    New    York, 
485  ;  Peters  v.  Delaplaine^  lb.  362 ; 
Fitch   V.  Boyd^  55  Illinois,  307; 
Cadwalader^s    Appeal^   T    P.    F. 
Smith,  158.     The  statute  of  limi- 
tations does  not  extend  to  chan- 
cery, but  the  court  in  the  exercise 
of  a  wise  discretion  refuses  to  en- 
courage or  enforce  stale  demands, 
unless  the  circumstances  are  such 
as  to  exempt  the  case  from  the 
general  rule;  ante^  1116;  see  vol. 
1st,  236,   258;     Conway  v.  Kins- 
worthy^  21  Arkansas,  9 ;  Nelson  v. 
The  Hagerstown  Bank^  27  Mary- 
land, 51;  Johnson  v.  Hopkins^  \^ 

Iowa,  49 ;  Eyre  v.  Eyre^  4  C.  E. 
VOL.  II. — 72 


Green,  102  ;  Eppingery,  McGreal^ 
31  Texas,*  147. 

Equity  also  follows  the  law  in 
holding  that  time  does  not  run 
against  one  who  is  in  possession, 
in  the  exercise  or  assertion  of  a 
right,  and  hence  a  vendee  who 
enters  upon  and  holds  the  land 
with  the  vendor's  consent  and  ac- 
quiescence, will  not  be  barred  by 
the  mere  lapse  of  time,  nor  until 
he  is  put  in  default  by  a  notice  to 
surrender  the  premises  or  pay  the 
price;  ante^  1135;  see  Dubois  v. 
Baum^  10  Wright,  537 ;  Williamsy. 
Staake^  2  B.  Monroe,  196 ;  Schmidt 

y, Livingstone^  3  Edwards,  213 ;  Ely 
V.  McKay^  12  Allen,  52. 

In  House  v.  Beatty^  7  Ohio,  417, 
Wood,  J.,  held,  on  the  authority  of 
Story's  Eq.  Jurisprudence,  771, 
that  to  entitle  the  defendant  to 
rely  on  the  staleness  of  the  plain- 
tiff's claim,  it  must  appear  that 
he  performed  or  was  ready  and 
willing  to  perform  all  the  substan- 
tial conditions  precedent  on  his 
part,  and  that  the  complainant 
omitted  some  duty  or  obligation 
resting  on  him,  and  then  if  the 
complainant  suffered  an  unreasona- 
ble time  to  elapse  without  making 
good  his  default,  the  court  might 
infer  that  he  had  waived  or  relin- 
quished his  right  under  the  con- 
tract For  a  like  reason  one  who 
has  occasioned  the  delay  by  his 
laches,  cannot  rely  on  it  as  a  de- 
fence to  the  relief  sought  by  the 
complainant;  Mix  v.  Beach ^  46 
Illinois,  113. 

The  length  of  time  which  has 
elapsed  since  the  making  of  the 
contract,  is  not  necessarily  a 
criterion  of  the  staleness  of  the 
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demand ;  and  it  may  on  the  con- 
trary be  kept  fresh  during  an  un- 
limited period,  by  acts  or  declara- 
tions which  show  that  one  party 
intends  to  exercise  his  right,  or 
that  the  existence  of  it  is  admit- 
ted by  the  other;  Snowman  v. 
Harford^  bb  Maine,  197  ;  Schroep- 
pel  V.  Hopper^  40  Barb.  425 ;  Wil- 
liston  V.  Williaton^il  Id.  635. 

Though  time  be  not  of  the  es- 
sence of  the  contract  as  originally 
made,  it    may   become    material 
through  the  occurrence  of  subse- 
quent events  which  render  it  inequi- 
table to  enforce  the  contract,  and 
will  then  constitute  a  defence  to  a 
suit    for    specific     performance ; 
Jackson  V.  Ligon,  3  Leigh,  161, 
171 ;    Peters    v.    Delaplaine^    49 
New  York,  362 ;  Huhbell  v.    Van 
Schoening^    lb.    326.      Hence    a 
specific  performance  will  not  be 
decreed  where  from  the  length  of 
time  before  the  suit  is  instituted, 
it  is  no  longet*  practicable  to  ac- 
complish the  object  which  the  par- 
ties mainly  had  in  view,  especially 
where  the    end   of  the    contract 
might  have  been  attained  if  the 
contract   had   been    carried    into 
effect  at  an  earlier  period ;  Pratt 
V.  Carroll^  8  Cranch,  484.     Jn  the 
case  last  cited   the  covenant  on 
the  defendant's  part  was  to  con- 
vey,   and  on    the    plaintiff's    to 
build ;  the  defendant 's  motive  for 
making  the  contract  being  to  im- 
prove the  value  of  his  adjacent 
land,    by  attracting  the  nascent 
city  of  Washington  in  that  direc- 
tion.    The    court    held    that    al- 
though  the  delay  of  the  plaintiff 
in  erecting  the  buildings,  was  ex- 
cused by  the  failure  of  the  de- 


fendant to  execute  a  deed,  still 
as  the  suit  was  not  instituted  nntil 
the  town  had  been  erected  in  an- 
other quarter,  and  there  was  little 
or  no  hope  that  it  would  extend 
to  the  estate  in  controversy,  the 
bill  must  be  dismissed. 

The  time  for  speculation  ceases 
on  the  execution  of  the  agreement, 
and  there  arises  a  duty  which  it  is 
incumbent  on  the  parties  to  fnlfil, 
without  regard  to  actual  or  pros- 
pective gain,  and  one  who  shows 
himself  remiss  in  the  perform- 
ance of  this  obligation,  is  not  in  a 
position  to  claim  the  aid  of  a 
chancellor;  Patterson  v.  Martz^  8 
Watts,  374,  380.  This  much  is 
demanded  by  the  moral  considera- 
tions, which  can  never  be  laid 
aside  in  the  administration  of  Jus- 
tice, and  least  of  all  by  a  court 
of  equity ;  Scott  v.  Fields^  7  Ohio, 
424,  431 ;  Kirhy  v.  Harrison^  2 
Ohio,  N.  S.  326,  333;  Brown  v. 
Harris^  12  Ohio ;  Andreio^  v. 
Bell,  6  P.  F.  Smith,  343,  349. 

Hence  one  who  lies  by  without 
taking  any  step  to  assert  his  right 
under  the  contract,  until  the  cir- 
cumstances have  changed  to  his 
advantage,  and  then  comes  for- 
ward to  ask  for  a  decree  of  spe- 
cific performance,  is  not  entitled 
to  a  favorable  hearing ;  MerHit 
V.  Brown^  4  C.  B.  Green,  286, 
and  the  bill  will  be  unhesitat- 
ingly dismissed,  if  it  appears  that 
his  motive  in  waiting  was  to  ascer- 
tain whether  the  transaction  would 
be  a  profitable  one  or  the  reverse ; 
Alley  V.  Deschamps^  13  Vesey, 
224  ;  Kirhy  v.  Harrison^  2  Ohio, 
N.  S.  326,  333.  Under  these 
circumstances,  a  rise  in  the  value 


SETON    v.    SLADE. 


1139 


of  the  premises   subsequently  to 
the  sale,  and  before  the  institution 
of  the  suit,  may  have  much  weight 
with  a   chancellor,  as    indicating 
that  the  delay  was  not  in   good 
faith,  but  from  an  unfair  design  to 
be  governed  by  circumstances  in 
determining  whether  to  take  the 
property,  or  leave  it  on  the  hands  of 
the  defendant ;  Kirhy  v.  Harrison 
Hepburn  v.  Auld^  5  Cranch,  262 
Richmond  v.  Oray^  3  Allen,  25 
Goldsmith  v.  Gould^  10  Id.  139 
Ely  V.  McKay ^  1 2  Id.  32  ;  Brashier 
V.  Oratz^  6  Wheaton,  539 ;  Ely  v. 
McKay ;    Bra^hier  v.     Qratz^   6 
Wheaton,  528  ;  Rogers  v.   Saun- 
ders,    16   Maine,    92 ;  Cooper  v. 
Brotcn^  2  McLean,  492 ;  McKay 
V.  Carrington^  1  Id.  50 ;  Patterson 
V.  Martz^  8  Watts,  374 ;  Colcock 
V.    Butler^    1    Dessaussure,  307 ; 
Pillow  V.  Pillow^  3  Humphrey's, 
644  ;  Bellas   v.   Hays^  5   S.  &  R. 
427  ;  Hepburn  v.  Auld^  5  Church, 
262  ;  Patterson  v.  Martz^  8  Watts, 
373  ;  Dubois  v.  Baum^  10  Wright, 
537. 

It  should  nevertheless  be  ob- 
served, that  the  purchaser  becomes 
the  owner  of  the  premises  immedi- 
ately on  the  signal ure  of  the  con- 
tract, and  is  as  such  entitled  to  the 
benefit  of  a  rise  in  value,  and  must 
submit  to  the  loss  if  there  be  a 
fall;  The  Marble  Co.  v.  Ripley^ 
10  Wallace,  357.  A  change  occur- 
ing  after  the  sale,  will  not  there- 
fore be  a  ground  for  dismissing 
the  bill,  unless  it  appears  that  the 
complainant  was  wanting  in  dili- 
gence, and  that  the  vendor  did  not 
acquiesce  in  the  delay.  If  his  ina- 
bility to  perfect  the  title  stood  in 
the  way,  he  ought  to  execute  a 


conveyance  as  soon  as  the  obsta- 
cle is  removed,  although  the  actual 
value  of  the  land  much  exceeds 
the  price,  or  the  sale  may  appear 
improvident  in  the  light  of  the 
event.  See  Low  v.  Treadwell^ 
12  Maine,  447;  Falls  v.  Carpen- 
ter^ 1  Dev.  &  Bat.  Eq.  237. 

A  chancellor  will  not  ordinarily 
decline  to  enforce  a  contract  be- 
cause it  bears  hardly  on  the  de- 
fendant, but   the  case  is  widely 
different  where  the  hardship  grows 
out  of  the  laches  of  the  complain- 
ant, and  would  not  have  existed 
if  he  had  been  diligent ;  Miller  v, 
Henlan^  1  P.  F.  Smith,   265.     A 
material  change  of  circumstances, 
rendering    an    enforced   perform- 
ance   harsh  and   inequitable,  and 
coupled  with  an  unexcused  delay, 
will     therefore      ordinarilj'     dis- 
charge the   party  who  would  be 
the  sufferer  if  the  contract  were 
enforced;  Booten  v.  Schaffer^  21 
Grattan,  474,  495 ;  Pegg  v.  Corder^ 
12  Leigh,  69;  Garnet  v.  Macon^ 
2   Brockeuborough,    185,   6  Call, 
308 ;     The    Bank  of  Alexandria 
V.     Lynn,    I    Peters,    367.      In 
Porter    v.    Dougherty,   1    Casey, 
405,  the  purchaser  did  not  apply 
for  relief  until  after  the  lapse  of 
eleven  years,    during  which    the 
vendor  improved  the  land,  and  died 
having  devised  it  to  a  child,  and 
the  case  was  held  to  be  a  clear  one 
for    the     dismissal    of    the    bill. 
Where  the  vendee  fails  to  prose- 
cute or  enforce  the  contract,  for 
such  a  length  of  time  as  to  justify 
the  belief  that  he  has  waived  or 
abandoned  the  right  which  it  con- 
fers, the  court  will  not  decree  a 
specific  performance  to  the  preju- 
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dice  of  third  persons  who  have  ac- 
quired the  title  by  devise  or  pur- 
chase ;  Van  Dor  en  v,  Robinson^ 
1  C.  E.  Green,  256 ;  Gariss  v. 
GaHss,  lb.  79;  Anthony  v.  Left* 
tvich^  3  Randolph,  268  ;  Miller  v, 
Henlan  ;  Porter  v.  Dougherty ; 
Smith  V.  Lawrence^  15  Michigan, 
499  ;  Cullen  v.  Ferguson^  5  Casey, 
247;  Hough  v.  Coughlan,  Al  Illi- 
nois, 130. 

It  is  not  a  hardship  that  the 
property  rises  in  value  between 
the  sale  and  the  application  for  re- 
relief.  If  A.  sells  a  house  to  B. 
for  $10,000,  and  the  premises 
would  bring  $20,000  six  months 
afterwards,  when  B.  tenders  the 
price  and  demands  a  deed,  A.  is 
not  worse  off  because  of  the  gain 
to  B.  He  may  have  made  a  dis- 
advantageous bargain,  but  the 
loss  is  no  greater  than  it  would 
have  been  if  the  contract  had  been 
executed  forthwith.  There  is  a 
marked  distinction  between  such 
a  case,  and  one  where  the  consid- 
eration or  equivalent  which  the 
defendant  is  to  receive  for  what 
he  has  agreed  to  part  with,  depre- 
ciates during  a  delay  occasioned 
by  the  vendee's  laches,  and  the 
court  may  then  justly  refuse  to  ^- 
force  the  contract  ;  Ewing  v. 
Beauchamp,  6  B.  Monroe ;  An- 
drews v.  Bell,  6  P.  F.  Smith.  343, 
ante, 

A  vendor  who  has  received  the 
whole  or  a  considerable  part  of  the 
purchase-money,  will  not  readily 
be  permitted  to  rely  on  the  pur- 
chaser's tardiness  in  bringing  suit, 
as  a  ground  for  the  dismissal  of  the 
bill.  So  an  entry  into  possession 
with  the  vendor's  assent,  followed 


by  the  expenditure  of  money  on 
the  land,  may  give  rise  to  an 
equity  requiring  a  specific  per- 
formance, although  the  complain- 
ant is  chargeable  with  delay  or 
laches,  that  would  otherwise  pre- 
clude the  intervention  of  a  chan- 
cellor. See  Mason  v.  Wallace,  4 
McLean,  77.  It  is  moreoTcr  a 
general,  if  not  an  invariable  rule, 
that  time  does  not  run  against  one 
who  is  in  possession,  nor  during 
a  negotiation  for  the  perform- 
ance of  a  contract,  or  to  remove  an 
obstacle  which  hinders  its  fulfil- 
ment. 

It  results  from  what  has  been 
said  that  a  fall  in  price  or  value, 
or  a  change  in  any  other  particular 
by  which  the  contract  is  rendered 
less  advantageous  to  the  defendant, 
is  not  a  sufficient  reason  for  dismiss- 
ing the  bill,  unless  the  complainant 
is  chargeable  with  some  default  or 
backwardness,  which  has  directly  or 
indirectly'  contributed  to  the  loss ; 
The  Marble  Co.y.  Ripley^  10  Wal- 
lace, 337  ;  Cooper  v.  Pe«a,  21  Cali- 
fornia, 403  ;  Andrews  v.  Bell^  6 
P.  F.  Smith  343, 350,  ante.  If  the 
contract  was  fair  and  reasonable 
when  made,  and  the  party  who  seeks 
to  enforce  it  has  been  prompt  and 
ready  from  the  outset,  it  is  not 
just  that  he  should  suffer  from  a 
delay  arising  from  the  defendant's 
inability  or  laches. 

In  The  Marble  Co,  v.  Ripley^ 
10Wallace,337,  Strong,  J.,  said, "It 
is  by  no  means  clear  that  a  court 
of  equity  will  refuse  to  decree  the 
specific  performance  of  a  contract, 
fair  when  it  was  made,  but  which 
has  become  a  hard  one  by  the 
force  of  subsequent  circumstances 
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or  changing  events."  Mr.  Fry,  in 
his  "work  on  Specific  Performance, 
asserts  that  "  the  question  of  the 
hardship  of  a  contract  is  generally 
to  be  judged  of,  at  the  time  at 
which  it  Is  entered  into ;  that  if  it 
be  then  fair  and  just,  it  will  be 
immaterial  that  it  ma}^,  by  the 
force  of  subsequent  circumstances 
or  change  of  events,  have  become 
less  beneficial  to  one  party,  except 
when  these  subsequent  events  have 
been  in  some  way  due  to  the  party 
who  seeks  the  performance  of  the 
contract."  Judge  Story  indeed 
states  the  rule  somewhat  difier- 
entlj',  and  there  are  some  cases 
that  support  his  statement ;  but 
the  rule  as  stated  by  Mr.  Fry  must 
be  applicable  to  contracts  that  do 
not  look  to  completed  performance 
within  a  defined  or  reasonable 
time,  but  contemplate  a  continuous 
performance,  extending  through 
an  indefinite  number  of  years,  or 
perpetually." 

So  in  Willard  v.  Tayloe^  8  Wal- 
lace, 558,  571,  Field,  J.,  observed, 
"Tlie  question  in  such  cases  always 
is,  was  the  contract  at  the  time  it 
was  made  a  reasonable  and  fair  one? 
If  such  were  the  fact,  the  parties 
are  considered  as  having  taken 
on  themselves  the  risk  of  subse- 
quent fluctuations  in  the  value 
of  the  property,  and  such  fluc- 
tuations are  not  allowed  to  pre- 
vent its  specific  performance." 
The  vendor  was  accordingly  or- 
dered to  conve}',  although  the 
property  had  largely  increased  in 
value  since  the  sale.  The  vendee 
had,  been  punctual  and  exact  in 
tendering  the  price,  and  the  prayer 
of  the  bill  was  granted  on  con- 


dition that  the  consideration 
should  be  paid  in  specie,  and  not 
in  the  notes  which  had  been  made 
a  legal  tender  during  the  interval. 
The  same  rule  was  laid  down  in 
Lee  V.  Kirhy^  104   Mass.  420,  428. 

It  results  from  what  has  been 
said,  tliat  the  destruction  of  the 
property  by  fire,  is  not  a  reason  for 
refusing  a  specific  performance,  un- 
less the  loss  is  directly  or  indi- 
rectly due  to  the  vendor's  negli- 
gence, or  there  has  been  some  de- 
fault on  his  part ;  Brower  v.  Eej^- 
hert^  30  Maryland,  301 ;  and  the 
rule  was  applied  in  Brower  v.  Her- 
bert^ although  the  complainant 
failed  to  renew  the  policy,  or  to 
notify  the  defendant  that  it  was 
about  to  expire.  This  is  entirely 
consistent  with  the  maxim  res 
perit  domino,  because  the  pur- 
chaser is  virtually  the  owner,  al- 
tli^ough  he  has  not  the  legal  title  ; 
Kerr  v.  Day,  2  Harris,  112,  114, 
ante.  It  will  make  no  diflerence 
in  the  application  of  the  principle, 
that  the  fire  occurs  before  the  time 
fixed  for  the  delivery  of  the  deed 
and  payment  of  the  price,  if  the 
buyer  might  have  taken  immediate 
possession  under  the  terms  of  the 
contract,  if  so  inclined ;  Brower 
V.  Herbert,  ante ^  1109. 

The  principle  was  applied  in 
another  form  in  Hale  v.  Wilkinson, 
21  Grattan,  75.  The  suit  was  insti- 
tuted to  enforce  the  specific  per- 
formance of  a  contract  made  during 
the  war,  for  the  sale  of  fand,  paj'- 
able  in  the  notes  of  the  Confederate 
States.  The  land  was  estimated  to 
be  worth  $6,000  at  the  time,  and 
subsequently  to  the  downfall  of  the 
Confederac}',  and  the  value  of  the 
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notes  when  paid,  as  measured  by 
the  same  standard  was  only  $385. 
Moncure,  J.,  said,  "We  must 
carry  ourselves  back  to  the  date 
of  the  contract,  and  the  time 
when  the  purchase-money  was 
paid.  If  at  that  time  the  consid- 
eration would  have  been  deemed 
adequate ;  if  the  court  would  then 
have  decreed  a  specific  execution 
of  the  contract,  the  conclusion  is 
inevitable  that  the  consideration 
must  now  be  deemed  adequate,  and 
the  court  must  now  decree  such 
execution."  So  a  vendor  who  had 
received  the  price  of  the  land  in 
1864,  in  Confederate  money,  was 
compelled  to  execute  a  deed  after 
the  war  was  ended,  although  the 
notes  were  worth  nothing  when 
the  decree  was  made ;  Ambrose  v. 
Keller^  22  Grattan,  769  ;  Booten  v. 
Scheffer,  21,  Id.  474,  494. 

It  follows  conversely,  that  a  pur- 
chaser will  not  be  compelled  to  bear 
a  loss  arising  from  fire,  or  a  depre- 
ciation of  price  or  value,  unless 
the  title  is  clear,  or  where  he  has 
gone  into  possession,  and  thus  mani- 
fested his  intention  to  adhere  to 
the  contract  notwithstanding  the 
defect.  Where  the  delay  is  attrib- 
utable to  the  vendor,  or  his  inabil- 
ity to  give  a  good  and  marketable 
title,  the  injury  if  any,  should  fall  on 
him,  and  not  on  one  who  has  been 
ready  and  willing  to  do  all  that 
the  agreement  prescribes.  Under 
these  circumstances,  the  court  will 
therefore  refuse  to  compel  the  pur- 
chaser to  take  the  land,  or  compen- 
sate him  by  a  corresponding  abate- 
ment in  the  price;  Christian  v. 
Cabell^  22  Grattan,  82 ;  see  Oar- 
nett  V.  Macon  J  6  Call.  309 ;   Wyvell 


V.  The  Bishop  of  Exeter^  1  Price 
Exchequer,  294  ;  Paine  v.  3Iellor^ 
6  Vesey,  349.  In  Christian  v. 
Cabell^  the  delay  was  due  to  an 
incumbrance  which  could  not  be 
removed,  because  the  amount  was 
in  dispute ;  the  premises  were  de- 
stro^'ed  by  fire  before  the  difficalty 
could  be  obviated  ;  and  it  was  held 
that  this  discharged  the  purchaser. 
So  a  specific  performance  was  re- 
fused where  the  vendor  could  not 
make  title  to  one-sixth  of  the  lot, 
in  consequence  of  the  loss  of  a 
deed,  which  was  not  found  until 
the  property  had  much  decreased 
in  value;  Griffin  v.  Cunningham^ 

19  Grattan,  571. 

In  like  manner,  where  the  delay 
arises  from  the  purchaser's  default 
or  laches,  and  the  consideration 
which  he  has  agreed  to  give  de- 
preciates during  the  interval,  the 
vendor  will  not  be  compelled  to 
execute  the  contract.  In  Booten 
V.  Scheffer^  21  Grattan,  474,  the 
purchaser  held  back  until  the 
notes  which  he  agreed  to  give  had 
depreciated  in  value,  and  the  court 
refused  a  decree  of  specific  per- 
formance. Sharpless,  J.  cited  and 
relied  on  the  dicta  of  Chief 
Justice  Marshall,  in  Oarnett 
V.  Macon^  6  Call.  308,  "  that  al- 
though mere  inadequacy  of  price 
is  not  a  sufficient  ground  for  a 
court  of  equity  to  refuse  its  as- 
sistance, 3'et,  if  an  unreasonable 
contract  be  not  performed  accord- 
ing to  its  letter,  equit}^  will  not 
interfere.  And  there  is  no  differ- 
ence between  a  contract  unrea- 
sonable when  made,  and  one  which 
becomes  so  afterwards,  if  the  appli- 
cant be    in  default."    See  Kirby 
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V.  Marrison^  2  Ohio  N.  S.  326; 
JferriU  v.  Brown^  4  C.  E.  Green, 
286 ;  Westerman  v.  Means j  2 
Jones,  97. 

Complainant  must   be  ready 
and    billing    to    perform   tbe 
CONTRACT One  who  seeks  to  en- 
force a  contract,  must  show  that 
he    has  fulfilled   or  is  ready  and 
willing  to  fulfil  the  contract  on  his 
part.     This  is  a  general  rule,  and 
not  less  regarded  in  equity  than  in 
law  ;  Feoersham  v.  Watson^  Cases 
temp.  Finch,  445 ;  Sullings  v.  Sull- 
ings^  9  Allen,  234 ;  Breclcenridge 
V.  Klinckenheard^  2  Littell,  127  ; 
McCullough  V.   Davison^  1  Indi- 
ana, 413;  O^Kane  v.  Kiser^  25  Id. 
168;     Thorp  v.   Peltit^   1    C.  E. 
Green,   48  ;  Oale  v.   Merrick^   1 
McCarter,  332.    The  doctrine  that 
time  is  not  of  the  essence  of  an 
agreement  for  the  sale  of  real  es- 
tate, is  hardly  an  exception,  be- 
cause it  presupposes  that  the  com- 
plainant is  prepared  to  carry  out 
the  agreement  at  the  filing,  or  the 
hearing  of  the  bill.     The  case  is 
widely  different  where  the  prayer 
is  that  the  defendant  shall  be  com- 
pelled to  accept,  that  which  does 
not    correspond    with     what     he 
agreed  to  buy,  and  the  court  will 
not  decree  a  specific  performance 
unless      on     rare     and    peculiar 
grounds;  see  Buchanan  v.    Lor- 
man^  3  Gill,  77. 

It  is  accordingly  well  settled, 
that  such  a  decree  will  not  be 
made  at  the  instance  of  a  vendor 
who  is  unprepared  to  give  a  good 
title  to  the  whole  and  every  part 
of  the  land ;  Cunningham  \.  Sharp ^ 
10  Humph.  116,  121;  Buchanan 
V.  Aiwell^  8  Id.  516 ;    Hepburn 


V.  Auld^  5  Cranch,  262;  Jackson 
V.  Ligon^  3  Leigh,  161 ;  McKean 
V.  Reed^  6  Littell,  395 ;  Read  v. 
Noe^  9  Yerger,  283 ;  Bryan  v. 
Read^  1  Dev.  &  Bat.  Ch.  78; 
Hoover  v.  Calhoun^  16  Grattan, 
109 ;  King  v.  Knapp^b^  New  York, 
462.  The  objection  cannot  be 
obviated  by  an  abatement  of  the 
price.  It  is  hardly  less  unjust  to 
compel  a  purchaser  to  pay  a 
smaller  sum  for  that  which  he  did 
not  agree  to  take,  than  to  compel 
him  to  pay  in  full. 

In  Hepburn  v.  Auld^  the  de- 
fendant agreed  to  buy  6,000  acres 
of  land  on  the  Ohio,  and  it  was 
held  that  the  inability  of  the  de- 
fendant to  give  a  good  title  to 
a  portion  of  the  land  amounting 
to  208  acres,  was  a  defence  to  the 
bill.  There  seems  to  have  been 
some  diversity  of  opinion  among 
the  judges,  as  to  whether  such  a 
deficiency  is  susceptible  of  com- 
pensation under  any  circumstan- 
ces, but  the  principle  was  accu- 
rately stated  by  Livingston,  J., 
who  said,  ^^  Tiiis  is  like  a  contract 
for  5,000  bushels  of  wheat.  A 
tender  of  4,500  would  not  be  good, 
and  we  could  not  compel  the  pur- 
chaser to  take  a  less  quantity  than 
he  contracted  for.  So  here  the 
contract  was  for  6,000  acres.  The 
complainants  have  a  title  to  a  part 
only ;  we  could  not  compel  the 
defendant  to  take  that  part,  and 
give  him  damages  for  the  non- 
conveyance  of  the  residue." 

In  Jackson  v.  Ligon^  a  bill  to 
enforce  a  contract  for  the  sale  of  a 
farm  of  686  acres  was  dismissed, 
because  the  vendor's  title  to  209 
acres  proved  defective,  although 
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all  the  buildings  and  improvements 
were  on  the  residue  of  the  land, 
which  lav  on  the  other  side  of  a 
public  highwaj'. 

May  be  entitled  to  specific 
performance  notwitfi  standing 
a  partial  failure  which  admits 
OF  COMPENSATION. — It  has  never- 
theless been  declared  that  "  Where 
a  vendor  is  unable  from  any  cause, 
not  involving  mala  fides  on  his 
part,  to  convey  each  and  every 
parcel  of  the  land  contracted  to 
be  sold,  and  it  is  apparent  that 
the  part  that  cannot  be  conveyed 
is  of  small  importance,  or  is  im- 
material to  the  purchaser's  enjoy- 
ment of  that  which  ma}'  be  con- 
veyed to  him,  in  such  case  the 
vendor  may  insist  on  performance 
with  compensation  to  the  pur- 
chaser, or  a  proportionate  abate- 
ment from  the  agreed  price  if 
that  has  not  been  paid ;"  Foley 
V.  C7^ow,  37  Md.  Rep.  51 ;  Stod- 
dard V.  Smithy  5  Binne}',  355. 

Failure  of  title  to  one  or 
more  of  several  lots  or  par- 
CELS.— In  Stoddard  v.  Smith,  the 
defendant  agreed  to  purchase 
forty-five  lots  in  different  parts  of 
the  city  of  Washington.  The 
contract  seems  to  have  been  en- 
tire, but  the  lots  were  valued 
severally  in  a  schedule  a  nexed  to 
the  agreement.  The  title  to  five 
of  them  proved  defective,  and  it 
was  held  not  to  be  a  defence  to  a 
suit  brought  to  compel  the  pur- 
chaser to  accept  and  pay  for  the 
others.  C.  J.  Tilghman  said,  "  It 
has  been  contended  that  the  con- 
tract was  so  entire  as  to  be  incapa- 
ble of  division,  and  that  a  failure 
as  to  part  dissolved  the  contract  in 


the  whole.    It  strikes  me  very  dif- 
fererently.     There  are  cases  where 
the  failure  of  title  to  part  onght  to 
dissolve  the  whole  contract ;     be- 
cause that  part  may  be  so  essential 
that  the  loss  of  it  would  render  the 
residue  of  little  value.   Such  would 
be  the  case  of  the  loss  of  a  mine,  or  of 
a  valuable  fishery,  attached  to  a  par- 
cel   of    poor   land.      Such     also 
might  be  the  case  of  a  loss   of  a 
parcel  of  meadow  or  woodland,  or 
of  the  right  of  water  necessary  for 
turning  a  mill.     The  principle   is 
this,  that  when  the  part  lost  ap- 
pears  to   be   so  essential  to    the 
residue    that    it    cannot    reason- 
ably  be   supposed    the    purchase 
would  have  been  made  without  it, 
the  contract  is  dissolved  in  toto. 
But  what  is  the  case  under  con- 
sideration ?     The  loss  of  five  lots 
not  adjoining  or  particularly  con- 
nected   with   the    others.      There 
was  no  evidence  of  their  being  in 
any  way  essential  to  the   use   or 
full  enjoyment  of  the  residue,  and 
as  the  price  at  which  each  of  the 
lots  was  estimated  in  tlie  contract 
was  proved  on  the  trial,  there  could 
have  been  no  difficulty  in  making 
a  proper  deduction." 

It  was  held  in  like  manner  in 
Foley  V.  Crow^  that  a  failure  of 
title  to  one  of  four  lots  embraced 
in  the  contract,  did  not  invalidate 
it  as  to  the  other  three  ;  there  be- 
ing no  evidence  that  they  were  in 
any  respect  less  valuable  to  the 
purchaser  than  if  he  had  obtained 
all. 

The  rule  that  a  purchaser  will 
not  be  compelled  to  accept  part  of 
the  land,  does  not  applj'  unless 
the  contract  is  entire;  or  rather 
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the     inability   of   the    vendor    to 
fulfil  one  agreement  will  not  pre- 
clude him  from  enforcing  a  col- 
lateral agreement,  although  made 
at  the  same  time ;  see  Johnson  v. 
Johnson^  3  Bos.  &  Pul.  162.     The 
weight  of  authority  is  that  where 
various  lots  are  sold  successively, 
or  at  once,  to  a  purchaser  for  sev- 
eral sums  or  prices,  each  is  prima 
facie  the  subject  of  a  distinct  con- 
tract, and  the  failure  of  title  to  one 
or  more  of  them,  will  not  discharge 
the  obligation  to  accept  and  pay 
for  the  others  ;  see    Casamajor  v. 
Strode^  2  Mylne  i&  K.  724  ;  Lewin 
V.  Ouest^  1   Russel,  325;  Osborne 
v.  Bremar^   1    Dessanssure,   486 ; 
White  V.  Dobson^  17  Grattan,  262. 
On  the  other  hand  an  agreement 
to  sell  and  convey  several  lots  or 
parcels  for  a  gross  sum,  is  not  less 
entire  because  the  subject  matter 
is  divisible,  and  the  vendor  can- 
not enforce  a  specific  performance, 
without     giving    a    title    to    the 
whole  ;  Cunningham  v.  Sharp^  11 
Humphreys,  116. 

Whatever  the  rule  may  be  under 
other  circumstances,  it  is  clear 
that  where  the  vendee  purchases 
an  outstanding  title  to  the  land, 
and  thus  prevents  the  vendor  from 
remedjnng  the  defect,  it  will  not 
be  an  answer  to  the  bill,  and  a 
specific  performance  may  be  de- 
creed with  an  abatement  for  the 
amount  expended;  Weems  v. 
Brewer^  2  Harris  &  Gill,  390. 
Yabiation  from  the  terms  op 

AGREEMENT Where  the  defence 

is  not  a  defect  of  title,  but 
that  the  land  does  not  corre- 
spond   with    the    terms    of    the 


agreement,  a  chancellor  may  con- 
sider whether  the  variation  is  so 
material  as  to  be  an  answer  to  the 
suit,  or  admits  of  compensation. 
In  King  v.  Bardeau^  5  Johnson  Ch. 
38;  the  premises  in  controversy 
consisted  of  two  lots,  Nos.  42  and 
43,  on  Broom  street,  in  the  city  of 
New  York,  which  though  severally 
described  in  the  advertisement, 
were  sold  as  one  lot  or  parcel. 
The  purchaser  subpequentl}-  dis- 
covered that  the  buildings  on  lot 
No.  42,  projected  about  twenty 
inches  on  lot  No.  43.  This  as  he 
alleged  prevented  him  from  carry- 
ing out  his  purpose,  which  was  to 
build  a  house  twenty-two  feet 
wide  on  the  vacant  lot,  with  an 
alley  of  three  feet  wide  extending 
to  the  rear.  Chancellor  Kent  held 
that  as  the  alleged  variation  was 
patent,  and  might  have  been  dis- 
cerned with  ordinary  care,  it  was 
not  a  ground  for  dismissing  the 
bill,  but  that  the  case  should  be 
referred  to  a  master  to  ascertain 
how  much  it  lessened  the  value  of 
the  premises,  and  that  amount  de- 
ducted from  the  purchase-mone}'. 
The  doctrine  that  compensation 
should  not  be  awarded  for  a  de- 
fault, which  is  obvious  to  the 
senses,  or  of  which  the  vendor 
was  in  fact  apprised  (see  Dyer  v. 
ffargreaves,  10  Yesey,  105  ;  Old- 
field  V.  Bounds  5  Id.  508),  was 
also  advanced  in  Clark  v.  Seirer^ 
7  Watts,  107,  112;  and  Gibson, 
C.  J.,  intimated,  that  one  who 
agrees  to  buy  real  estate  knowing 
that  the  vendor  has  a  wife,  is 
within  the  scope  of  this  principle, 
and  must  take  the  risk  of  her  re- 
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fusing  to  give  a  release  of  dower, 
or  join  in  the  execution  of  the 
deed. 

It  is  open  to  the  defendant  in  a 
suit  for  specific  performance,  to 
show  that  he  was  induced  to  buy 
by  a  representation  which  was  not 
in  accordance  with  the  truth,  and 
if  such  a  defence  is  made  out  with 
sufficient  clearness,  the  bill  will  be 
dismissed,  unless  the  variation  is 
immaterial  or  admits  of  compen- 
sation; ante,  101 T;  see  Miller  v, 
Chatwood,  1  Green  Ch.  199;  Best 
V.  Stow,  2  Sanford  Ch.  298. 

Dbpiciency  in  qcantity- — A 
failure  of  title  to  part  of  the  land, 
which  may  be  the  very  part  that 
formed  tlie  main  inducement  to 
the  contract,  is  a  very  different 
thing  from  a  deficiency  in  quantit3\ 
A  purchaser,  who  buys  by  metes 
and  bounds,  gets  what  he  pur- 
chased, although  the  number  of 
acres  proves  to  be  less  than  that 
named  in  the  agreement.  What 
has  been  said  of  the  buyer  of 
a  chattel,  that  his  eyes  are  his 
market,  may  be  said  in  this  regard 
of  him.  He  may  be  entitled  to  an 
abatement  of  tlie  price,  but  he 
cannot  resist  *a  decree  for  spe- 
cific performance,  unless  ^he  de- 
ficiency is  so  great  as  to  be  a  sub- 
stantial breach  of  the  contract,  or 
frustrates  the  purpose  for  which  it 
was  made ;  see  Kent  v.  Carcand, 
17  Maryland,  291 ;  Foley  v.  Mc- 
Keon,  4  Leigh,  627. 

A  VENDOR  MAY  BE  COMPELLED 
TO  PERFORM  80  MUCH  OP  THE  CON- 
TRACT AS  LIES  IN  HIS  POWER, 
AND      MAKE      COMPENSATION      FOR 

THE  RESIDUE. — It  is  now  estab- 
lished tiiat  a  vendor  cannot  rely 


on    his    inability    to     fulfil    part 
of  the  contract,  as  a  reason  for 
his    being    discharged    from    the 
whole,  and  that  he  may  on   the 
contrary  be  compelled  to  do   what 
lies  in  his  power,  and  make  com- 
pensation for  the   residue.       Tne 
doubt  which  formerly  existed  on 
this  head,  seems  to  have  originated 
in    the    idea     that    a   chancellor 
has  no  jurisdiction  to  assess  dam- 
ages, which  may  be  true    when 
they  are  the  main  object   of  the 
suit,    but    not    when    they     are 
awarded  incidentally;  McGonnell 
V.     Brilhart,    17     Illinois,    354 ; 
Barbers    v.    Gadsden^    6     Rich- 
ardson Eq.  284 ;  Clark  v.  Eeins^ 
12    Grattan,  35,    112;    Nagle   v. 
Newton,  22  Id.  814 ;  Morss  v.  El- 
mendorf,  11  Paige,  28 1.     In  J/or<- 
lock  V.  Buller,  10  Vesey,  292,  315, 
Lord   Eldon   held  that  if  a  man 
who  has  but  a  partial  interest  in 
an  estate  agrees  to  sell  the   whole, 
he  cannot  afterwards  allege  that 
he  does  not  own  the  entirety,  as 
a  reason  for  not  conveying  what 
he  holds,  and  if  the  vendee  is  will- 
ing to  take  as  much  as  the  vendor 
can  give,  he  has  a  right  to  that, 
with  a  proportional  abatement  of 
the  price. 

The  case  of  Waters  v.  Travis,  9 
Johnson,  450,  illustrates  this  prin- 
ciple. The  complainant  asked  for 
a  decree  of  specific  performance 
against  a  vendor  who  had  disabled 
himself  from  fulfilling  the  contract, 
by  conveying  part  of  the  land  to 
a  third  person.  It  was  contended 
for  the  defence,  that  as  the  court 
could  neither  make  a  contract  for 
the  parties,  nor  execute  that  which 
they  had  made  for  themselves,  it 
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must  dismiss  the  bill.  But  the 
chancellor,  and  the  Court  of  Errors 
and  A  ppeals,  were  clearly  of  opinion 
tliat  the  respondent  could  not  set 
up  his  own  default,  as  an  answer  to 
&  demand  that  would  otherwise 
be  indisputable,  and  that  the 
vendee  was  consequently  enti- 
tled to  have  a  conveyance  of  so 
much  of  the  estate  as  the  vendor 
had  not  parted  with.  The  prin- 
ciple has  been  applied  ip  other  in- 
stances, and  is  generally  recog- 
nized in  the  United  States ;  Stock- 
ton V.  The  Union  Oil  Co.^  4  West 
Virginia,  273 ;  Voorhees  v.  De- 
Meyer,  3  Sandford  Ch.  614;  2 
Barb,  37  ;  Wiswall  v.  McOowan,  1 
Hoffman,  1 25  ;  Wetherford  v. 
James,  2  Alabama,  170;  Bass  v. 
Gillelandj  5  Alabama,  761 ;  Jones 
V.  Schakle/ord,  2  Bibb,  410 ;  Wil- 
liams v.  Champion,  6  Hammond, 
169 ;  Jacobs  v.  Lake,  2  Iredell 
Eq.  206 ;  Evans  v.  Kingsherry,  2 
Randolph,  120 ;  Matthews  v.  Pat- 
terson, 2  Howard,  Miss.  729  ; 
Napier  v.  Darlington,  20  P.  F. 
Smith,  64 ;  Erwin  v.  Meyers,  10 
Wright,  116. 

Sale  of  entirety  by  tenant  in 
COMMON. — It  has  accordingly  been 
held  that  where  a  tenant  in  common 
or  coparcener,  sells  the  entirety  to 
one  who  is  ignorant  of  the  defect, 
the  purchaser  may  elect  whether 
he  will  rescind  the  contract,  or  de- 
mand a  conveyance  of  the  undi- 
vided share,  with  a  proportionate 
abatement  of  the  purchase-money ; 
see  Napier  v.  Darlington  ;  Erwin 
V.  Meyers;  Clark  v.  Reins,  12 
Grattan,  38. 

In  Enoin  v.  Meyers,  the  vendor 
contracted  to  give  a  good  title  to 


the  whole  of    the    premises    in 
controversy,  but  it  appeared  from 
the  evidence   that   he   was    only 
seised  of  an  undivided  moiety,  and 
consequently   could   only   convey 
one-half  of  what  he  had  agreed  to 
sell.    Strong,  J.,  said  the  "  vendee 
may  rescind  the  contract,  or  at  his 
election   may  bring  an  action  at 
law  for  damages,  or  institute  a  suit 
in  equity  to  enforce  specific  j>er- 
formance.     His  position  is  not  to 
be  confounded  with  that  of  a  ven- 
dor praying  in  equity  for  a  spe- 
cific   performance.      Tliere    is   a 
settled  distinction  between  the  two 
cases.    If  a  vendor  cannot  make 
out  title  to  the  whole  of  the  sub- 
ject matter  of  the  contract,  equity 
will  not  compel  tlie  vendee  to  per- 
form pro  tanto.   But,  says  Mr.  Sug- 
den   (Sugden    on  Vendors,   193), 
"  when  a  vepdee  seeks  a  specific 
execution  of  an  agreement,  there 
is  much  greater  reason  for  afford- 
ing the  aid  of  the  court  to  a  pur- 
cliaser  when  he  is  desirous  of  tak- 
ing the  part  to  which  title  can  be 
made.    And"   he    adds    '-a  pur- 
chaser may,  in  some  cases,  insist 
upon  having  the  part  of  an  estate 
to  which  a  title  is  produced,  al- 
though the  vendor  could  not  com- 
pel him   to    purchase  it.      So  in 
Mortlock  V.  Buller,  10  Vesey,  315. 
Lord  Eldon  said,  ^^  If  a  man  hav- 
ing  partial  interest  in   an  estate, 
chooses  to  enter  into  a  contract 
respecting  it,  and  agrees  to  sell  it 
as  his  own,  it  is  not  competent  for 
him  afterwards  to  sa}',  though  he 
has  valuable  interest,  he   has  not 
the  entirety  and  therefore  a  pur- 
chaser shall  not  have  the  benefit 
of  his  contract.    For  the  purposes 


1148 


SPECIFIC    PERFORMANCE. 


of  this  jurisdiction,  the  person 
contracting  under  those  circum- 
stances is  bound  by  the  assertion 
in  his  contract,  and  if  the  vendee 
chooses  to  take  as  much  as  he  can 
have,  he  has  a  right  to  that,  and 
to  an  abatement."  In  Attorney 
General  v.  Gower^  1  Vesey,  Sr. 
218,  where  tenants  in  common 
had  contracted  for  the  sale  of  their 
estate,  and  one  of  them  died,  it  was 
held  the  survivors  could  not  compel 
the  purchasers  to  take  their  shares. 
But  the  converse  of  the  proposi- 
tion was  denied,  and  it  wad  held 
the  purchasers  might  compel 
the  survivors  to  convey  their 
shares,  although  the  contract  could 
not  be  executed  against  the  heirs 
of  the  deceased.  The  same  doc- 
trine was  laid  down  in  Wood  v. 
Griffith^  Swanston,  54  ;  and  in 
Milligan  v.  Cook^  16  Yesey,  1, 
specific  performance  was  decreed 
upon  the  bill  of  a  purchaser  with 
a  compensation  for  defect  of  title 
by  reduction  of  the  purchase- 
money.  In  Hill  V.  Buckley^  17  Yes. 
394,  Sir  William  Grant,  M.  R., 
stated  the  general  rule  to  be  that 
where  a  misrepresentation  is  made 
as  to  quantity,  though  innocently, 
the  purchaser  is  entitled  to  have 
what  the  vendor  can  give,  with  an 
abatement  out  of  the  purchase- 
money  for  so  much  as  the  quantity 
falls  short  of  the  representation." 
The  same  rule  of  specific  perform- 
ance, pro  tanto,  at  the  suit  of  the 
purchaser,  with  compensation  for 
deficiency,  by  abatement  of  the  pur- 
chase-money, was  acted  upon  in 
Graham  v.  Oliver^  3  Beavan,  124; 
in  Wheatley  v.  Slade^  4  Linn.  126  ; 
and  in  NeUhorpe  v.   Holgaie^  1st 


Coll,   203.     It  was  also   asserted 
unanimously,  by   the  New   York 
Court  of  Errors  and  Appeals,  in 
Waters  v.  Travis^  9  Johns.  464.  It 
is  too  strongl}'-  fortified,  as  well  as 
founded  in  reason,  to  be  success- 
fully denied.  Hence  it  has  fouud  its 
way  into  the  best  text-books  as  es- 
tablished doctrine.     Adams  Id  his 
Treatise  on  Equity,  page    90,  la^s 
it  down  that,  in    favor  of  the  pur- 
chaser the. rule  in  equity  is,  though 
he  cannot  have  a   partial  interest 
forced  upon  him,  j-et  if  he  entered 
into  the   contract  in   ignorance  of 
the  vendor's  incapacity    to    give 
him  the  whole,  and  chooses  after- 
wards to  take  as  much  as  he  can 
get,  he  has  generally,  though  not 
universally   a  right  to    insist  on 
that,   with    compensation    for  the 
defect.     He  adds,  the  defect  must 
be  one  admitting  of  compensation 
and  not  a  mere  matter  of  arbitrarj' 
damages.        In    Story's    Equitj*, 
§  779,  the  general  rule  is  also  said 
to  be  that  the    purchaser,  if   he 
chooses,  is   entitled   to   have   the 
contract  specifically  performed  as 
far  as  the  vendor  can   perform  it, 
and  to  have  an  abatement  out  of 
the  purchase-monej",  or  compensa- 
tion for  any  deficiency  in  the  title, 
quantity,  quality,  description,  or 
other  matters  touching  the  estate ; 
and  in    Morss  v.  Elmendorff^  11 
Paige,  288,  the  chancellor  went  so 
far  as  to  say  that  in  a  case  where 
the  vendor  never  had   it   in   his 
power  to  perform  at  all,  if  the  pur- 
chaser had  filed  his  bill  in  good 
faith,  supposing  at  the  time  he  in- 
stituted his  suit  specific  perform- 
ance could  be  decreed,  he  was  not 
prepared  to  deny  that  the  court 
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'would  retain  his  suit,  and  award 
the   complainant  a  compensation 
in    damages.     However  this  may 
be,  there  is  nothing  in  the  general 
rule  of  which  a  vendor  can  com- 
plain.    It  is  his  own    fault   if  he 
has  assumed  an  obligation  which  he 
cannot  fulfil.     It  cannot  be  inequi- 
table to  require  him  to  perform  as 
far  as  it  is  in  his  power,  and  being 
in  a  court  of  equity,  a  decree  that 
he  make  compensation  for  all  that 
he  fails  to  perform,  is  but  complet- 
ing what  the  court  has  begun,  and 
preventing  a  multiplicity  of  suits. 
In  no  just  sense  can  it  be  said  that 
thus  a  new  contract  is  made   for 
the  parties.      The   vendor  is  not 
compelled    to    convey     anything 
which  he  did  not  agree  to  convey, 
and  the  vendee  pays  for  whut  he 
gets,  according  to  the  rate  estab- 
lished by  the  agreement." 

Indemnity  against   dower. — 
In  like  manner  where  the  vendor 
is  unable  to  give  a  clear  title,  in 
consequence  of  the  refusal  of  his 
wife  to  release  her  dower,  the  court 
may  do  substantial  justice   by  di- 
recting the  heirs  to  execute  a  con- 
veyance, on  receiving  two-thirds 
of  the   purchase-money,  and   that 
the  residue  shall  remain  as  a  lien 
on    the    premises,    and    be    paid 
when  the   right  of   dower  termi- 
nates;   Sprigle    v.    Shields^     17 
Ala.  295;     Wingate  v.  Hamilton^ 
7  Indiana^  73 ;  Hazelrig  v.  Huston^ 
25  Id.  481.     See  Young  v.  Paul^  2 
Stockton,  Ch.  402,  post ;    Trout- 
man  V.  Ooingj  16  Iowa,  415. 

Tendor  will  not  be  compelled 
to  perform  a  different  contract. 
—A  chancellor  will  not,  however, 
make  a  contract  for  the  parties  by 


compelling  the  vendor  to  do  what 
he  did  not  agree  to,  because  he 
cannot  do  as  he  agreed  ;  Clark  v. 
Seirer,  7  Watts,  107, 1 10 ;  Rienz'a 
Appeal,  23  P.  F.  Smith,  485,  491  ; 
Bailey  v.  James^  11  Grattan,  48  ; 
Irick  V.  Fulton,  3  Id.  193;  Moras 
V.  Elmendorff,  ,11  Paige,  185  ; 
Oraham  v.  Hendrew,  5  Munford, 
1 85  ;  Gourrier  v.  Graham,  2  Ohio, 
341.  In  Clark  v.  Reins,  12  Grat- 
tan, 98,  the  joint  owners  of  a  tract 
of  land,  among  whom  were  a  mar- 
ried woman  holding  in  her  own 
right,  and  her  husband,  entered 
into  a  contract  of  sale.  She  refused 
to  join  in  the  deed,  and  the  court 
ordered  the  other  joint  owners  to 
convey  their  shares,  but  refused  to 
direct  him  to  release  his  interest 
as  tenant  by  the  curtesy,  with  such 
an  abatement  of  the  price  as  would 
make  up  for  his  inability  to  pass 
the  fee. 

It  results  from  the  same  principle, 
that  where  a  husband,  or  a  husband 
and  wife  enter  into  a  contract  for  the 
sale  of  the  wife's  land,  with  which 
she  refuses  to  comply,  he  will  not 
be  directed  to  perform  an  impos- 
sibility by  executing  the  contract, 
nor  will  he  be  compelled  to  convey 
his  life  estate,  and  take  a  corres- 
ponding proportion  of  the  pur- 
chase-money ;  see  Young  v.  Paul, 
2  Stockton  Ch.  402 ;  Evans  v. 
Kingsbury,  2  Randolph,  120  ; 
Watts  V.  Kinney,  3  Leigh,  272 ; 
Olassell  V.  Thomas,  lb.  113,  129; 
Clark  y,Seirer,1  Watts,  107,  110. 

Agreeabl}^  to  the  authorities  in 
Pennsylvania,  where  the  land  is 
the  husband's,  and  his  wife  re- 
fuses to  join  in  the  conveyance, 
the    case  is  so    far    within    this 
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principle,  that  no  modification 
which  is  not  equivalent  to  a  new 
contract,  can  do  justice  to  both 
parties,  and  the  purchaser  must 
consequently  choose  between  tak- 
ing the  title  subject  to  the  right 
of  dower,  and  bringing  an  action 
for  damages  against  the  husband  ; 
Clark  V.  Sierer  ;  Burkes  Appeal^ 
25  P.  F.  Smith,  141 ;  Biesz's  Ap- 
peal^ 23  Id.  425. 

The  rule,  said  Sharswood,  J.,  in 
the  case  last  cited  '^  does  not  fall 
within  t!ie  principle  of  those  deci- 
sions, where  a  vendor,  who  cannot 
make  title  to  all  he  has  contracted 
to  convey,  is  held  to  be  not  there- 
by relieved  from  specific  perform- 
ance as  far  as  in  his  power ;    but 
shall  be  compelled  to  execute  his 
contract  with  a  reasonable  abate- 
ment in  the  price.     The  right  of 
dower  of  the  widow  is  of  such  a 
contingent  nature,  depending  as  it 
does  as  well  upon   her  surviving 
her  husband,  as  on  her  continuance 
in  life  after  his    death,  that  no 
abatement  in   the    price    can    be 
made  which  will  be  just  to   both 
parties,  without  in  efi'ect  making  « 
new  contract  for  them  ;  a  contract 
which,  perhaps,  in  the  first  instance, 
neither  party  would  have  come  in- 
to, certainly  not  the  vendor.     Re- 
ceipt of  the  purchase-money  in  full 
may  have  been  the  main  object  of 
the  sale,  to    enable  him   to  pay 
debts  or  carry  out  other  plans.  If 
he  is  to  be  subjected  to  serious  pe- 
cuniary loss  by  his  wife's  refusal  to 
join,  it  will  operate  almost  as  pow- 
erfully as  the  peril  of  his  imprison- 
ment, as  a    moral    coercion    and 
compulsion  upon  her  to  yield  her 
consent,  instead  of  that  free  will 


and  accord  which  the  law  jealously 
requires  her  to  declare  by  an  ac- 
knowledgment upon  an  examina- 
tion before  a  magistrate,  separate 
and  apart  from  her  husband.     The 
learned    master    (Mr.    Clay),    to 
whom  it  was   referred  to  report 
what    amount    of   the    purchase- 
money  should  be  retained  by  the 
vendee  upon  mortgage,  as   a  com- 
pensation for  him  for  any  claim 
the    wife  might  thereafter    make 
against  the  premises  for  dower,  re- 
ported  that,  in  his  opinion,  not 
less  than  forty  per  cent,  of   the 
price  should  be  left  in  his  hands 
for    that    purpose ;    a    result  no 
doubt  just    as  to   him,   but    how 
as  to  the  vendor,  who  was  person- 
ally in  no  default  ?    No  stronger 
argument  could  be  adduced  to  show 
the  impolicy  of  making  any  decree. 
Specific  j>erformance  is  a  matter 
of  grace,  and  these  are  considera- 
tions   which    address  themselves 
powerfully  to  the  conscience  of  the 
chancellor." 

It  is  held  in  New  Jersey  that 
where  a  vendor  procures  or  in- 
duces his  wife  to  refuse  to  join 
in  the  deed,  with  a  view  to  evade 
the  obligation  of  the  contract,  he 
is  guilty  of  a  fraud,  and  may  be 
compelled  to  execute  a  convey- 
ance with  an  indemnity  against 
her  right;  Young  v.  Faul^  2 
Stockton  Ch.  401.  This  case  is 
not  necessarily  in  conflict  with 
the  judgment  in  Bieisz^s  Appeal ; 
and  in  Havoralty  v.  Warren^  3 
C.  E.  Green,  124,  the  court 
held  in  conformity  with  that  de- 
cision, that  where  the  refusal  of  the 
wife  is  spontaneous,  and  does  not 
proceed   from  collusion   with  her 
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husband,  the  purchaser  is  not  en- 
titled to  indemnity  or  compensa- 
tion, and  must  take  the  title  sub- 
ject to  her  dower,  or  renounce  the 
contract- 

For  a  like  reason  where  the  ven- 
dor cannot  make  title  to  part  of 
the  land   embraced   in   an   entire 
contract,  the  vendee  will  ordina- 
rily be   compelled  to  choose  be- 
tween  a  rescission  of  the  agree- 
ment, and  paying  the  whole  pur- 
chase-money   for  the  part  which 
the  vendor    is    able  to    convey; 
Bailey  v.  JamsHy  11  Grattan,  468. 
Such  a  case    differs  widely  from 
that  where  a  vendor  who  has  agreed 
to  sell  the  whole  estate,  proves  to 
have  only  an  undivided  share,  be- 
cause there  is  no  rule  by  which  to 
apportion  the  consideration,  or  de- 
termine what  is  tlie  relative  value 
of  the  part  which  cannot  be  con- 
veyed, ante^  1144.    The  principle 
may  be  just  when  there  is  no  fraud 
or  actual  loss,  but  it  is  hardly  appli- 
cable where  the  vendor's  bad  faith 
is  the  efficient  cause  of  an  injury 
which  cannot  be  redressed  without 
tlie  aid  of  a  chancellor. 

Conveyance  to  third  person 
subsequently  to  contract. — an 
entire  failure  of  title  is  necessarily 
an  answer  to  a  bill  for  specific  per. 
formance  as  such,  and  the  court 
ivill  not  award  compensation  un- 
less on  some  special  ground ;  Sims 
V.  McEweriy  27  Alabama,  184; 
Lewia  V.  YaUy  4  Florida,  418; 
Hatch  V.  Cobby  4  Johnson  Ch. 
559 ;  Scott  V.  Billgury,  40  Mis- 
sissippi, 119;  Richmond  v.  The 
Dubuque  Railroad^  33  Iowa,  422. 
Snch  at  least  is  the  rule,  where  the 
defect  existed  at  the  making  of  the 


agreement.  When  the  vendor 
disables  himself  by  alienating  the 
premises  subsequently  to  the  sale, 
the  case  is  so  far  different*,  that  the 
default  is  wilful  and  may  proceed 
from  a  perverse  design  to  close 
the  door  to  relief.  It  is  neverthe- 
less held  in  general,  that  a  bill  filed 
under  these  circumstances  should 
be  dismissed,  and  the  complainant 
left  to  seek  redress  in  the  ordinary 
course  of  law ;  Hatch  v.  Cobb ; 
Kempshall  v.  Stone^  5  Johnson  Ch. 
194;  Smith  v.  Kelly ,  56  Maine, 
364 ;  at  all  events  if  he  was  aware 
that  the  property  had  passed 
out  of  tlie  vendor's  hands,  and  that 
he  was  asking  for  that  which 
was  not  in  the  power  of  the  court 
to  grant;  McQueen  v.  Chouteau^ 
20  Missouri,  222  ;  Smith  v.  Kellyy 
56  Maine,  387  ;  Morss  v.  Elmens- 
dorffy  11  Paige,  277  ;  Kempshall 
V.  Stone.  In  the  case  last  cited 
Chancellor  Kent  said  that  '^  the  jur- 
isdiction of  chancery  in  tliis  regard 
was  discussed  in  the  case  of  Hatch 
V.  Cobby  4  Johnson  Ch.  559,  and.it 
was  considered  that  the  court  ought 
not  to  sustain  a  bill  merely  for  the 
assessment  of  damages.  *  *  * 
*  When  the  defendant  disables 
himself  before  the  filing  of  the  bill, 
and  the  plaintiff  knows  of  that  fact 
before  he  commences  the  suit  (and 
I  consider  such  knowledge  a  ma- 
terial circumstance),  it  is  then  re- 
duced to  the  case  of  a  bill  filed  for 
the  sole  purpose  of  assessing  dam- 
ages for  a  breach  of  contract,  which 
is  a  matter  strictly  of  legal  and 
not  of  equitable  jurisdiction/' 

The  inclination  of  the  authorities 
in  the  United  States  is,  in  accord- 
ance with  the  above  intimation,  that 
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one  who  comes  in  good  faith  before 
a  chancellor  for  a  decree  of  specific 
performance,  ought  not  to  be 
turned  round  and  compelled  to 
proceed  at  law,  because  facts  which 
were  unknown  to  him  are  disclosed 
by  the  answer,  and  preclude  the  re- 
lief prayed  for ;  and  that  the  court 
will  on  the  contrary  ascertain  the 
damages  by  a  reference  to  a  mas- 
ter, or  award  an  issue  of  quantum 
damnificatus;  Woodcock  v.  Ben- 
nett,  1  Cowen,  71;  Wiswall  v. 
McGowan,  I  Hoffman  Ch.  125 ; 
Hopkins  v.  Gilman^  22  Wisconsin, 
476 ;  Hall  v.  Delaplaine^  5  Id.  206 ; 
Milkman  v.  Ordway^  106  Mass. 
253.  A  purchaser  who  files  a  bill 
for  specific  performance,  in  igno- 
rance that  the  premises  have  been 
conveyed  to  a  third  person,  is 
clearly  within  this  rule,  and  his 
knowledge  that  such  a  convey- 
ance has  been  made,  should  not 
prejudice  him  if  he  has  good  rea- 
son to  believe  that  the  grantee 
was  cognizant  of  the  fraud  prac- 
ticed by  the  vendor,  and  there- 
fore affected  with  the  trust.  For  as 
the  complainant  has,  under  these 
circumstances,  a  prima  facie  case 
for  equitable  relief,  which  would 
be  indisputable  but  for  facts  of 
which  he  is  ignorant,  the  court 
will  not  allow  the  defendant  to  rely 
on  his  own  wrong,  as  an  answer 
to  the  bill ;  Milkman  v.  Ordway^ 
106  Mass.  253.  But  one  who 
knows  that  the  premises  have  been 
sold  and  conveyed  to  a  bona  fide 
purchaser,  is  not  entitled  to  the 
benefit  of  a  principle,  which  does 
not  apply  unless  the  complainant 
filed  the  bill  in  ignorance  of  the 


real  state  of  the  case;    Doan  v 
Mauzey^  33  Illinois,  227. 

In  Milkman  v.  Ordway^  the  bill 
was    filed     by     an     undertenant, 
against  the  lessee  of  whom  he  held, 
and  the  paramount  landlord.     It 
alleged  that  the  lessee  acted  as  her 
trustee   and  agent  in  taking"    the 
lease,  and  had  agreed  in    writing 
that  she  should  occupy  the  premises 
during    the    continuance    of    the 
term.     There  was  a  further  allega- 
tion that  these  circumstances  were 
known  to  the  landlord,  but  that  he 
had  notwithstanding  made   an  ar- 
rangement with  the  other  defendant 
for  the    cancellation  of  the  lease. 
These  allegations  were  all  made  in 
good  faith,  but  it  appeared  from 
the  answer    and  proofs,  that    the 
landlord  was  ignorant  of  the  al- 
leged trust,  and  had  cancelled  the 
lease  some  days  before  the  institu- 
tion of  the  suit,  for  a  consideration 
which  rendered   him  a  purchaser 
for  value.     The  court  held   that 
the    bill    must    be    dismissed    as 
against  him,  but  that  the  other  de- 
fendant  should    be  compelled   to 
respond  in  damages  for  the  injury 
resulting  from  his  breach  of  faith. 
Wells,   J.,    said,    "It   is    settled 
with  little  or    no  divergence  of 
opinion,    that  when  a  defendant 
in  a  bill  of  equity  disenables  him- 
self, pending  the  suit,  to  comply 
with  an  order  for  specific  relief, 
the  court  will  proceed   to  afford 
relief  by  way  of  compelling  com- 
pensation to  be  made;    and   for 
this  purpose  will  retain  the  bill  and 
determine  the    amount    of   such 
compensation,  although  its  nature 
and    measure    are  precisely   the 
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same  as  the  party  would  otherwise 
recover  as  damages  in  an  action 
at  law. 

There  is  also  authority,  though 
apparently'  questioned  in  the  Eng- 
lish decisions,  for  the  application 
of  the  same  rule  when  the  disability 
was  caused  before  suit,  but  after 
the  date  of  the  agreement  relied 
on.     In  this   country  it  seems  to 
be  generally  accepte<l  as  the  rule, 
provided  the  plaintiff  brought  his 
bill  without  knowledge  of  the  dis- 
ability, in  good  faith  seeking  equi- 
table relief,  supposing  and  having 
reason  to  suppose  himself  entitled 
to  such  equitable   relief.     In  the 
opinion  of  a  majority  of  this  court, 
there  is  equal  ground  in  equity  for 
applj'ing  the  same  rule,  with  the 
same   qualiGcations,  to   all    cases 
where  a  defect  of  title,  right,  or 
capacity  in  the  defendant,  to  fulfil 
his  contract  is  developed  by  his 
answer,  or  in  the  course  of  the  henr- 
iug,  or  upon  reference  of  his  title 
or  capacity,  after  an  order  of  fulfil- 
ment." 

The  learned  judge  then  went  on 
to  observe  that  where  the  com- 
plainant knows  that  the  defendant 
is  unable  to  fulfil  the  contract,  and 
that  he  cannot  have  the  relief  for 
which  he  prays,  the  case  is  simply 
that  of  a  bill  filed  for  the  pur- 
pose of  assessing  damages  for  a 
breach  of  contract,  and  therefore 
not  within  the  ordinary  jurisdic- 
tion of  a  chancellor ;  Kempshall 
V.  Stone^  5  Johnson  Ch.  193.  But 
where  on  the  other  hand  the  com- 
plainant is  not  aware  of  the  obstacle 
which  precludes  a  specific  per- 
formance, the  bill  may  be  retained 

and    a    pecuniary    compensation 
VOL.  II. — 73 


awarded  for  the  breach.  The  case 
of  Denton  v  Stewart^  1  Cox  Ch. 
258,  was  in  accordance  with  this 
principle,  which  was  also  recog- 
nized in  Gremaway  v.  Adanut^  12 
Yesey,  395,  and  although  it  had 
been  laid  aside  in  England,  it  was 
sustained  by  the  decisions  in  Mas. 
sachusetts  and  in  some  of  the 
other  states ;  Peabody  v.  Tarhell^  2 
Cushing,  226  ;  Andrews  v.  Brown^ 
3  Cushing,  130;  Fingreev,  Coffin^ 
12  Gray,  288,  305  ;  Attorney  Oen- 
eral  v.  Deer  field  River  Bridge  Pro- 
prietors^  105  Mass.  1  ;  Bees  v. 
Smith,  1  Ohio,  124;  Gibbs\.  Cham- 
pion, 3  Ohio,  335  ;  Jones  v.  ShakeU 
ford,  2  Bibb,  410 ;  Fisher  v.  Kay, 
lb.  434 ;  Slaughter  v.  Tindle,  1  Lit- 
tell,  358  ;  Rankin  v.  Mazwell,  2  A. 
K.  Marshall,  488;  Coppery,  Wells^ 
Saxton,  10;  Berry  v.  Fan  Winkle, 
1  Green  Ch.  269.  "In  Philips  v. 
Thompson,  1  John's  Ch.  131  ;  and 
Parkhurst  v.  VanCortland,  lb. 
2T3,  the  bill  was  retained  for  as- 
sessment of  damages,  only,  upon 
the  principle  of  the  decision  in 
Denton  v.  Stewart;  and  the  au- 
thority of  that  case  was  distinctly 
recognized.  The  same  em.nent 
chancellor,  in  the  case  of  Wood- 
cock V.  Bennett,  1  Cowen,  711,  or- 
dered a  reference  to  a  master  to 
assess  damages,  because,  since  the 
execution  of  the  agreement,  the 
defendant  had  disenabled  himself 
to  perform  it.  In  the  Court  of 
Errors,  the  bill  was  dismissed  upon 
other  grounds;  but  the  opinion 
delivered  by  Woodworth,  J.,  ap- 
proves of  the  doctrine  of  Denton 
V.  Stewart  upon  which  the  reference 
was  ordered.  In  Morss  v.  Elmen- 
dorf,  11   Paige,  277,  the  principle 
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is  snggested  as  broadly,  and  sub- 
stantially, in  the  terms  and  with 
the  limitations,  as  we  have  stated 
it ;  and  again  in  Wiswall  v.  Mc- 
Gotcen^  Hoffman's  Ch.  125,  where 
it  is  ably  discussed,  and  the  au- 
thorities, particularly  those  in  Xew 
York,  collated.  This  last  de- 
cision was  reversed  by  the  Su- 
preme Court  in  2  Barbour,  270, 
but,  upon  appeal,  the  case  was  dis- 
posed of  ultimately  upon  other 
grounds  (see  6  Selden,  465),  and 
the  principle  of  Denton  v.  Stewart 
and  Woodcock  v.  Bennett^  was  soon 
after  asserted  in  the  Supreme 
Court;  Woodward  v.  Harris^  2 
Barbour,  439.  The  case  of  Den- 
ton v.  Stewart  is  not  without  sup- 
port from  early  English  authorities. 
See  Hedges  v.  Everard,  I  Eq.  Cas. 
Abr.  18  PI  1 ;  Cud  v.  Butter,  1  P. 
W.  570 ;  Wilkinson  v.  Forkington^ 
2  Y.  ife  Col.  Exch.  726." 

One  who  takes  a  deed,  with  no- 
tice of  a  prior  contract  of  sale, 
stands  in  the  shoes  of  the  vendor, 
and  may  be  compelled  to  do  what- 
ever would  have  been  obligatory 
on  the  vendor  if  the  legal  title 
had  remained  in  him ;  Laverty  v. 
Moore,  33  New  York,  658  ;  Mc- 
Morris  y.  Crawford,  lb  Alabama, 
271  ;  Dickinson  v.  Amy,  25  Id. 
424;  Fass  v.  Haines,  31  Maine, 
86,  Wiswall  v.  McOowan,  1  Hoff- 
man,  1 25 ;  Smoot  V.  Bex,  1 9  Mary- 
land, 398  ;  Kerr  v.  Day,  2  Harris, 
112,  117  ;  Haughwout  v.  Pome- 
roy,  7  C.  E.  Green,  119;  8  Id. 
531 ;  Coates  v.  Gerlach,  8  Wright, 
43.  The  equity  depends  on 
the  nature  of  the  transaction, 
through  which  the  subsequent 
purchaser  acquired  the  title,  and 


as  this  may  not  be  known  with 
certainty,    the    proper    course   is 
to  make  him  a  party  to  the  bill, 
with  a  prayer  in  the  alternative, 
that  if  he  acted  mala  fide,  he  may 
be  ordered   to  execute  a  convey- 
ance ;  if  he  did  not,  that  so  much 
of  the  purchase  money  as  remains 
in    his    hands    shall    be   paid   to 
the    complainant ;    see     Kerr    v. 
Day,    2    Harris,    112.    The    first 
purchaser  should,  notwithstanding, 
seek    relief   at    once,  and  will  be 
precluded  by  laches,  and  a  for- 
tiori by  accepting  the  whole  or 
any  part  of  the  proceeds  of  the 
sale ;     Haughwout    v.   Pomeroy  ; 
Doan  V.  Mauzey,  33  Illinois,  227. 
And  the  inclination  of  the  author- 
ities in  the  United  States,  is  that  a 
speciQc  performance   will  not  be 
enforced    against    a    subsequent 
purchaser,     who     does     not     re- 
ceive notice  until  after  he  has  ob- 
tained a  deed  or  made  a   partial 
payment,  and  that  the  remedy  of 
the  former  buj'er  will  be  limited 
to  a  decree  for  so  much  of  the  price 
as  still  remains  unpaid;  see  Flaggy, 
Mann,  2  Sumner,  487  ;  Haughwout 
V.  Pomeroy,  ante,  78. 

On  the  execution  of  a  contract 
for  the  sale  of  real  estate,  the  ven- 
dor becomes  a  trustee  for  the  ven- 
dee, and  if  he  sells  the  land  subse- 
quently to  a  third  person,  the  pro- 
ceeds will  be  affected  with  the 
trust,  and  the  vendee  is  entitled 
to  require  that  they  shall  be  paid 
over  to  him,  in  lieu  of  the  estate 
which  has  been  placed  beyond  his 
reach,  ante ;  see  Oliver  v.  Cross- 
well,  42  Illinois,  41  ;  Haughwout  v. 
Pomeroy,  7  C.  E.  Green,  119 ;  8 
Id.  581;     Tinney  v.     The    State 
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Bank^  20  Wisconsin,  162,  164; 
Dusiin  v.  Newcomer^  8  Ohio,  49. 
Such  relief  is  based  on  the  well 
settled  and  reasonable  rule,  that  one 
whose  property  is  wrongfully  con- 
verted into  money,  may  waive  the 
tort,  and  will  then  be  as  much 
bound  by,  and  entitled  under  the 
contract,  as  if  it  had  been  made 
with  his  knowledge  and  assent. 

Whatever  the  rule  may  be  when 
the    property  is  conveyed  before 
the  filing  of  the  bill,  it  is  clear  that 
an    alienation  pendente    lite  will 
not  oust  a  jurisdiction  which  has 
al read^''  attached,  and  that  the  court 
may,   under  these  circumstances, 
award  a  pecuniary  compensation 
if  the  contract  cannot  be  specifi- 
cally enforced ;   Chapman  v.  The 
Mad  River  Railroad^  6  Ohio,  N.  S. 
119,    139;    Story,    Eq.    Jurispru- 
dence, sect.  *l 94.    Meanon^s  Appeal^ 
20  P.  F.  Smith,  27,  29. 

Compensation  for  acts  done 
tnder  a  contract  which  cannot 

be     specifically    enforced. it 

is  well   settled    that   where    acts 
are   done    under    a    contract  for 
the  sale   of  land   which  must  be 
injurious  to  one  of   the   parties 
to  the  contract,  if  it  be  not  ful- 
filled,  and  the  contract   fails  in 
consequence  of  the  refusal   or  in- 
ability of  the  opposite  party,  a 
court  of  equity  may  take  cogni- 
sance, for  the  sake  of  affording  the 
vendee  a  remedy  which    cannot 
80  well  or  readily  be  had  at  law ; 
Bowie    V.     Stonestreetj    6    Mary- 
land, 418.     Such  is  the  case  of  a 
purchaser    who    is    ejected,  after 
having  made    valuable    improve- 
ments on  the  faith  of  an  oral  con- 


tract which  the  vendor  refuses  to 
fulfil ;  Farkhurst  v.  Van  Cortland^ 
1  Johnson  Ch.  131,  and  such  that 
of  a  vendor,  who,  having  author- 
ized the  purchaser  to  demolish 
buildings,  take  down  a  dam,  or 
make  other  changes  which  detract 
from  the  value  of  the  premises, 
finds  them  thrown  back  on  his 
hands,  on  the  ground  that  there 
is  no  certain  or  written  evidence 
of  the  contract;  Phillips  v.  Thomp" 
son^  I  Johnson  Ch.  191,  and  the 
court  may,  under  these  circum- 
stances, assess  the  damages  from 
the  want  of  a  legal  remedy,  and  in 
order  to  prevent  a  failure  of  jus- 
tice ;  Evans  v.  Battle^  19  Alabama, 
398  ;  Adey  v.  Echols^  18  Id.  353. 

In  King  v.  Thompson^  9  Peters, 
204,  the  complainant  expended 
large  sums  of  money  on  the  land,  in 
reliance  on  an  unwritten  agree- 
ment which  was  too  uncertain  to 
be  specifically  enforced,  and  the 
court  directed  a  sale  of  the  prem- 
ises, and  that  the  proceeds  should 
be  applied  in  the  first  instance  to 
reimburse  the  complainant,  and 
that  the  defendant  should  receive 
the  residue. 

In  like  manner  when  a  vendor 
who  has  received  the  purchase- 
money,  is  unable  or  refuses  to  give 
a  title,  a  court  ofequity  may  direct 
him  to  reimburse  the  purchaser, 
and  that  the  amount  shall  be  a  lien 
or  charge  on  the  land ;  Rider 
V.  Gray^  10  Maryland,  282 ;  and 
it  may  be  said  in  general,  that 
where  either  party  is  entitled 
to  a  rescission  of  the  contract,  an 
account  may  be  taken  between 
him  and  the  other  party,  and  the 
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payment  of  the  balance  enforced  convej'ance,    a    subsequent    bona 

by  a  decree;  Erwin  v.  Meyers^  10  fide  purchaser  from  the  veu  dee,  may 

Wright,  96.  seek  the  compensation   in  equity, 

It  has  been  held  that  when  an  which  he  cannot  obtain  by    a  suit 

oral  contract   which   has  been  so  for  damages;  see  Lee  v.  Horner^ 

far  executed  as  to   be  obligatory  27    Missouri,  531 ;    Bourland    v. 

on  the  vendor,  is  frustrated   by  a  Feoria,  16  Illinois,  538. 


[*556]  *I]UGUENIN  v.  BASELEY. 

NOV.  14,  16,  17, 18,  28,  1807. 

RBPORTED  U  YES.  £73. 

Voluntary  Settlement  obtained  by  an  Agent — undue  In- 
fluence.]—  Voluntary  settlement  by  a  widow  upon  the  defendant^  a 
clergyman^  avd  his  family  set  aside ^  as  obtained  by  undue  influence 
ana  abused  confidence  in  the  dtfendant^  as  an  agent  undertaking  the 
management  of  her  affairs ;  vpon  the  princifles  of  public  policy 
and  utility,  applicable  to  the  relation  of  guardian  and  ward. 

The  olgect  of  the  bill  in  this  cause  was  to  set  aside  a  convey- 
ance, made  by  the  plaintift*  Mrs.  Huguenin,  previously  to  her 
marriage  with  the  other  plaintift',  her  second  husband,  as  having 
been  improperly  and  fraudulently  obtained.  The  following  are 
the  principal  circumstances,  established  by  evidence,  and  ad- 
i]&ission,  under  which  this  relief  was  sought. 

In  18u8j  Mrs.  Huguenin.  then  Mrs.  Hill,  appeared  to  be  entitled 
in  fee  simple  to  the  manors  of  Cleydon  and  Hampton  Gay,  and 
other  estates  in  Oxfordshire,  under  the  ultimate  limitation  of  the 
reversion  by  a  will,  dated  in  1768,  to  her  father,  Richard  Hindes, 
w^ho  had  gone  to  Jamaica,  where  he  acquired  considerable 
property,  real  and  personal,  which  upon  his  death  also  descended 
to  her. 

Alter  some  correspondence  with  their  solicitors  in  England, 
she,  in  September,  1803,  returned  with  her  husband  I'roiu 
Jamaica.  He  died  in  October,  1803;  and  in  JSovember,  she 
being  then  about  the  age  of  forty,  first  became  acquainted  with 
the  defendant,  Thomas  Baseley,  a  clergyman,  who  was  also  con- 
j-^.j.-^  nected  with  the  family  of  ^Hindes,  and  had  with  other 
^  -I  persons,  upon  the  death  of  the  testator  in  1798,  instituted 
a  suit  claiming  as  heirs  at-law  of  Richard  Hindes;  in  which 
cause  an  inquiry,  directed  by  the  Lord  Chancellor,  produced  the 
title  of  Mrs.  Huguenin  as  the  only  child  of  Richard  Hindes. 

The  bill  stated,  that  the  defendant  Baseley,  with  the  view  of 
getting  the  control  and  management  of  the  said  estates,  and  of 
getting  ultimately  settled  upon  himself,  procured  an  introduction 
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to  Mrs.  Hnguenin;  and  having  by  various  means  ingratiated 
himself  with  her,  represented  that  her  solicitors  had  mismanaged 
and  neglected  her  property,  and  induced  her,  then  a  stranger, 
having  no  friends  or  relations  in  England,  and  being  quite 
ificnorant  of  the  value  of  property,  to  withdraw  her  affairs  trora 
those  solicitors  and  to  place  them  in  the  hands  of  the  defendant ; 
who,  with  such  design,  wrote  the  following  letter,  which  she,  by 
his  inducement,  caused  to  be  copied  and  signed,  and  sent  to  the 
solicitors : 

*'Sirs, — Having  been  so  unfortunate  as  to  lose  the  best  of 
hn»bands  and  the  sincerest  friend  by  the  premature  death  of  Mr. 
Hill,  I  fell  myself,  as  it  were,  left  in  that  unprotected  sta'e  that  I 
now  w^ant  the  assistance  of  some  friend  with  whom  I  can  advise 
in  the  adjustment  of  my  affairs,  and  who  will  kindly  interpose 
in  seeing  that  my  property  is  managed  to  the  best  advantage. 
From  reflection,  I  have  the  greatest  reason  to  believe  that  Provi- 
dence has  raised  me  up  a  friend,  and  that  friend  is  Mr.  Baseley, 
who  will  take  upon  him  the  trouble  of  bri»iging  all  my  affairs 
into  such  a  plan  as  I  shall  hereafter  be  enabled  to  conduct  them 
with  facility  to  myself.  Impressed  with  this  agreeable  i<lea,  I  beg 
leave  to  inform  you  that  I  commit  (subject  to  my  own  inspection) 
the  jjerfect  arrangement  of  my  busine**s  with  you  into  Mr. 
Baseley's  hands;  and  hope  that  you  will  prepare,  without  any 
delay,  every  account  that  you  have  standing  against  me,  with 
the  deeds,  4;c.,  of  the  estate  at  Hampton.  As  I  wish  to  leave 
London  at  Lady-day  next,  I  must  desire  that  no  delay  on  your 
part  will  take  pjace.  Mr.  Baseley  *will  be  ready  to  meet  r^sRo-i 
you  on  the  business  whenever  you  will  appoint  a  day.  '■  '  J 
With  this  determination,  I  remain,  &c.  AxN  Hill."  ^ 

The  deeds  were  accordingly  delivered  to  Basoley,  and  were 
deposited  by  him  with  his  solicitor.  The  bill  farther  represented, 
that  the  defendant  artfully  dissuaded  the  plaintiff'  fnmi  residing 
in  the  house  at  Hampton  Gay,  and  letting  the  estate,  as  she  had 
proposed,  and  recommended  to  her  a  surveyor,  who  giive  a  very 
unfavourable  account  of  the  situation  of  the  estate;  and  the 
defendant  Baseley  soon  afterwards  offered  her  4^  OL  a  year  for  a 
lease  of  the  whole,  clear  of  all  expenses,  and  keeping  the  premises 
in  repair,  representing  420Z.  a  year  as  the  utmost  value,  whyih 
was  confirmed  by  his  solicitor;  that  she  executed  the  deeds 
under  the  persuasion  of  the  solicitor  that  they  were  her  will,  and 
the  lease  to  Baseley,  and  that  she  had  no  intention  to  give  away 
or  settle  her  estate,  &c. 

By  the  deed  dated  the  5th  of  May,  1804,  which  was  the  subject 
of  the  bill,  the  plaintiff  Mrs.  Huguenin,  in  consideration  of  IO5., 
conveyed  the  Hampton  Gay  estates  to  a  trustee,  his  heirs  and 
assigns,  to  the  use  that  she  and  her  assigns  might,  during 
her  life,  receive  out  of  the  said  manor,  &c.,  an  annuity  of  400/., 
secured  by  a  trust  term  of  500  years;  and  subject  thereto,  to  the 
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use  of  the  defendant  Baselej,  for  life,  without  impeachment  of 
waste,  with  remainders  to  trustees  to  preserve  contingent  re- 
mainders to  his  wife  for  life,  to  their  children,  born  or  to  be  born, 
in  tail,  with  cross  remainders,  and  the  ultimate  remainder  to 
Mrs.  Huguenin.  The  value  of  that  estate  was  rather  more  than 
400^.  per  annum. 

The  defendant,  Thomas  Baseley,  by  his  answer,  represented, 
that  from  the  time  of  his  first  acquaintance  with  the  plaintiff!,  a 

freat  intimacy  took  place,  and  she  expressed  great  affection  for 
im  and  his  family;  that  she  complained  of  the  conduct  of  her 
solicitors,  declaring  her  intention  of  taking  the  management  of 
her  affairs  from  them  ;  and  upon  her  application,  he  recommended 
r^^rqi  to  her  *hi8  solicitor  and  a  surveyor,  and  she  intimated  to 
^  *^  i  the  defendant  her  intention  of  settling  her  estates  on  him 
and  his  family,  and  requested  him  to  write  to  her  solicitors,  to 
acquaint  them  that  she  should  take  her  afiairs  out  of  their 
hands;  and  the  defendant  at  her  request  did  in  her  presence, 
and  with  her  sanction,  and  according  to  her  directions,  -write 
the  form  of  a  letter,  for  that  purpose,  which  the  plaintiff,  as  he 
believes,  copied,  and  sent  to  ner  solicitors;  but  the  defendant 
po-itively  denies  that  such  letter  was  written  at  his  instigation, 
or  by  his  desire;  on  the  contrary,  he  wrote  the  same  at  the 

f)re88ing  desire  of  the  plaintiff;  and  though  the  language  of  the 
etter  was  the  defendant's,  yet  the  substance  was  in  fact  dictated 
by  her.  In  another  part  of  the  answer,  the  defendant  denied 
that  he  induced  her  to  send  that  letter,  stating  his  belief  that 
it  was  written  by  him,  but  that  it  was  so  written  at  the 
particular  instance  and  request  of  the  plaintiff',  who  desired  him 
to  draw  up  such  letter,  as  before  mentioned  ;  and  he  believes  he 
did,  upon  that  occasion,  state  to  the  plaintiff,  that,  if  it  was  her 
wish  to.  discharge  her  solicitors,  such  letter  ought  to  be  in  her 
own  handwriting,  as  it  would  not  be  so  proper  for  it  to  appear  in 
his  handwriting,  and  the  plaintiff  did  copy  such  letter. 

The  answer  farther  stated,  that  the  plaintiff  frequently  ex- 
pressed to  the  defendant  a  wish  to  settle  her  affairs,  and  make  a 
disposition  of  her  property,  inquiring  whether  the  defendant  was 
related  to  her,  and  who  was  her  heir-at-law ;  and  being  informed, 
expressed  a  great  dislike  to  that  family.  And  after  various 
conversations,  she  repeated  her  determination  to  settle  the  Hamp- 
ton Gay  estate  on  the  defendant  and  his  family;  and  in  March, 
1805,  without  any  persuasion,  suggestion,  or  influence,  she  gave 
instructions  accordingly ;  and  the  defendant  understood  her  in- 
tention to  be,  to  settle  the  estate,  so  as  to  reserve  to  herself  a 
rent-charge  for  her  life  about  equal  to  the  reasonable  rent;  and 
that  it  was  her  wish  that  the  defendant  should  go  and  reside 
there  immediately  with  his  family,  so  that  the  mansion  bouse 
might  be  kept  up ;  declaring,  that  she  would  never  reside  there 
P5601  ^^  *account  of  the  trouble  of  repairing,  Ac;  and  the 
'■  "I  defendant  denied  all  the  charges  of  fraud,  influence,  Ac 
The  answer  of  the  attorney  who  prepared  the  deed,  stated,  that 
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when  instructed  by  her  to  prepare  the  settlement,  he  reconimended 

to  lier  to  make  a  will,  which  mi^ht  be  revoked  or  altered  ;  when 

she  replied,  that  she  would  not  do  it  by  will,  on  that  account,  as, 

if  she  should  alter  her  situation,  she  intended  it  should  not  affect 

the  settlement  of  her  property.     The  defendant,  according  to  the 

voluntary  instructions  of  the   plaintiff,   prepared  two  deeds  of 

settlement ;  viz.  that  of  the  5th  of  May,  1804,  as  to  the  Hampton 

Gay  estate,  in  the  bill  mentioned  ;  and  the  other,  dated  the  2l8t 

of  June,  1804,  relating  to  all  her  other  estates  and  property.     In 

the  former  deed,  blanks  were  left  for  the  plaintiffs  rent-charge 

and  the  names  ot  the  trustees,  and  she  made  alterations  as  to  the 

uses  amon^  Baseley's  children,  and  as  the  ultimate  limitation, 

which  origmally  was  to  Baseley  in  fee.     That  deed  was  settled, 

and   the  other  prepared  by  counsel ;  and  they  were  voluntarily 

and    deliberately   executed,   and   the    blanks   tilled   up    by   her 

direction. 

This  answer  farther  stated,  that,  in  the  deed  of  the  2lRt  of 

June,  1804,  the  defeu<Iant  Thomas  Baseley,  and  this  defendant, 

and  William   Sleet,,  of  Jamaica,  were  named  trustees,  and  the 

estates  and  pro^ierty  therein  comprised  were  conveyed  and  assigned 

upon   trust  during  the  life  of  the  plaintiff*  Aim   lluguenin,  to 

convey,  &c.,  according  to  her  appointment,  and  to  her  separate 

use,  notwithstanding  coverture ;  and,  after  her  decease,  for  any 

future  husband  surviving  her,  for  his  life,  with  remainder  to  her 

children   by  any  such  marriage,  as  tenants   in  common   in  tail, 

with  cross  remainders;   remainder  to  her  mother  and  William 

James  Clarke  and  the  survivor,  and  to  the  children  of  Clarke; 

with  remainder  to  Thomas  Baseley  and  the  two  other  persons 

named  as  trustees,  as  tenants  in  common  ;  and  5000^.  was  settled 

on  Mary  Ann  Elliott:  and  she  was  directed,  during  her  minority, 

to  be  brought  up  by  Mrs.  Baseley,  who  was  to  receive  the  interest 

of    her    fortune;    2000^.    on    Elizabeth    Eeanor   Clarke;    100/. 

*a  year  on  Mrs.  Uindes;   200/.  a  year  on  William  James    r»cgi-i 

Clarke;  and  by  that  deed  are  settled  several  estates  in    '-         ^ 

Jamaica,   with   the  stock;    several   sums   of  money   due   from 

different  persons;  a  leasehold  estate  in  Middlesex  ;   the  manor  of 

Cleydon,  in  the  county  of  Oxford,  and   all   the  estates  real  and 

{>ersonal,  then   late  the  property  of  Thomas  Hindes,  not  before 

conveyed  and  settled  by  the  plaintiff,  and  other  estates  real  and 

per^^onal,  stated  to  be  mentioned  in  the  schedules. 

This  answer  also  denied  all  the  charges  of  fraud,^  misrepresenta- 
tion, Ac. 

Sir  S.  Romillf/y  Mr.  Hollist^  and  Mr.  Trower.  for  the  plaintiffs. 
— ^The  authorities  against  permitting  a  transaction  of  bounty  to 
take  effect  be.tween  persons  standing  in  certain  relations  are 
numerous.  Among  those  relations,  that  of  guardian  and  ward  is 
not  for  this  purpose  confined  to  persons  so  related  in  a  strict 
sense— as  under  an  appointment  of  guardian  by  will,  or  by  order 
of  this  Court;  but  the  rule  includes  any  pcrsou  placing  himself  iu 
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that  situation :  Hylion  v.  Hylton^  2  Ves.  547;  Pierce  v.  Waring^ 
Griffin  v.  De  Veulle^  Hatch  v.  Hatch?  Pi-oof  v.  ffines*  Dia:on  v. 
Olmim\Wright  v.  Proud?  Newman  v.  PayneJ  The  last  of  these 
cases  is  perhaps  the  most  applicable  to  this — one  person  under- 
taking to  manage  the  affairs  of  another.  Such  a  transaction  as 
this,  between  persons  so  eonnetted,  cannot,  upon  principl<»s  of 
public  policy,  or,  as  Lord  Hardwicke  expresses  it,  public  utility, 
be  permitted. 

The  law  of  other  countries,  however,  affords  authorities  more 
precisely  applying  to  the  circumstances  of  this  case.     According 
to   Pothier,**  by  the  ancient  law  of  France,  the  same  doctrine, 
that   by  our   law  prevails   as   between   guardian   and  ward,    is 
applied  to  an  administrnteur — a   person  managing  the  affairs  of 
another,  who  cannot   take  a  bounty  either  for   nimself  or    his 
children,  what  is  given  to  the  children  being,  with  reference  to 
natural  aftection,  considered  as  given  to  the  parent;  and  this,  bj 
a  singular  concurrence  with  Lord  Hardwicke,  is  expressed  to  he 
r*'ifi2'l    *^^P^^  ^^®  ground  of  public  utility.    This  case,  however, 
^        -'   goes  beyond  that.     This  is  an  instance  of  a  very  peculiar 
species  of  influence  gained   over  the  mind  of  this  lady  by  no 
common  means;  appearing  by  the  letter,  written  or  dictated    by 
the  defendant  for   Mrs.  Huguenin   to   copy,  in  terms  which  he 
cannot  be  supposed  to  use  in  the  light  and  profane  way  that  too 
frequently  occurs.     The  English  Courts  of  justice  do  not  afford 
an  instance  of  influence  acquired  by  such  means;*   but  in  foreign 
Courts  such  instances  have  occurred.     According  to  Pothier,  it 
has  been  decided,  upon  the  same  principles  of  public  utility  that 
a  confessor,  or  director  of  the  conscience,  a  person  to  whom 
another  trusted   his  spiritual   concerns   in   matters  of  religion, 
cannot  take  any  bounty  from  the  person  to  whom  he  acts  in  that 
character;    and   the  apprehension   of  the  empire   which   these 
persons  obtain,  was  carried   so  far,  that  a  gift  to  the  order  of 
which  they  were  members  was  not  allowed  to  have  effect. 

Mr.  Richards^  Mr.  FonUanque^  Mr.  Hart^  Mr.  Martin^  Mr. 
Leachy  and  Mr.  WethereU^  for  the  defendant. — The  conduct  of 
persons  who  place  themselves  in  situations  of  confidence,  must 
be  examined  with  the  most  scrupulous  attention ;  but  there  is  no 
rule  that  creates  a  disability  to  take  a  bounty  under  these 
circumstances.  The  result  of  the  authorities  is,  that  the  trans- 
action must  be  fairly  sifted ;  but  a  voluntary  deed,  tree  from  any 
imputation  of  surprise,  or  undue  influence,  spontaneously  execute<l 
by  a  person  with  her  eyes  open,  cannot  be  set  aside  in  a  Court  of 
equity.    In  ViUiers  v.  BeaumonV^  the   principle  that  has  con- 


1  Cited  1  Vi'8.  880 ;  2  Ves.  548,  stated  from  the  Reg.  Lib.  in  Mr.  Cox's  note, 
1  P.  Wras  m. 

« 3  Wood.  App.  16;  1  Bao.  Ab.  109,  ed.  by  Gwill.  ;  8  P.  Wms.  181,  Mr.  Cox's 
note 

>  9  Ves.  292.  *  Ca.  t.  Talb.  111.  •  1  Cox,  414. 

6 18  Ves  186.  7  2  Ves.  jun.  199. 

*  Potli.  Traits  des  Donations  entre  Vifs,  s.  1. 

» See  Norton  v.  Relly,  2  Eden,  286.  "  1  Vem.  100. 
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ptitutcd  the  rule  ever  since,  is  laid  down  by  Lord  Nottinarham, 
that,  if  a  man  will  iraprovidently  bind  himself  up  by  a  voluntary 
deed,  and  not  reserve  a  liberty  to  himself  by  a  power  of  revoca- 
tion, this  Court  will  not  loose  the  fetters  he  hath  put  upon  him- 
polf,  but  he  must  He  down  under  his  own  folly ;  for  if  you  would 
relieve  in  such  a  ca^^e,  you  must  consequently  establish  this 
j»roposition,  that  a  man  can  make  no  voluntary  disposition  of  his 
estate  but  by  his  will,  which  would  be  absurd. 

It  is  not  the  province  of  this  Court  to  enable  a  person  (-♦KflQ-j 
*to  rescind  an  absurd  disposition  of  property.  The  pro-  ^  ^ 
vidence  of  improvidence  of  it,  though  an  ingredient,  with  other 
oircnmstancep,  forming  the  inference  that  the  doner  had  not  the 
free  uncontrolled  possession  of  his  mind,  will  not  do  alone.  The 
law  of  this  country  does  not  prevent  even  a  prodigal  disj>osition 
hy  a  person  of  sound  mind  and  under  no  duress.  The  case  of 
JDixon  V.  Olmiics  ended  in  a  compromise,  Lord  Thurlow  finding  it 
impossible  judicially  to  act  upon  his  inclination  to  extend  the 
principle.  A  deed  obtained  by  duress  or  by  fraud,  as  where  the 
jiarty  is  deceived  by  the  substitution  of  one  instrument  for 
another,  is  void  throughout,  not  only  as  to  the  author,  but  as  to 
all  persons  claiming  under  it;  but  if  a  person,  actuated  bv 
motives  of  gratitude  for  services  received  and  benefits  enjoyed, 
desirous  of  requiting  those  services  and  benefits,  executes  a  pur- 
pose of  bounty,  and  not  only  to  the  author  of  them,  but  also  to 
ins  children,  and  the  father,  standing  in  a  relation  of  confidence, 
is  disabled  by  the  rule,  founded  on  general  policy  or  public 
utility,  to  take  in  his  own  person,  the  failure  of  the  purpose  as 
to  the  father,  merely  by  the  effect  of  that  rule  of  general  policy, 
not  through  any  misconduct  or  vice  in  the  transaction,  shall  not 
l>e  extended  to  the  disappointment  of  the  children,  as  it  would,  if 
the  disability  arose  from  want  of  will  in  the  donor,  as  in  the 
instances  of  duress  or  fraud.  Upon  the  ground  of  general  policy, 
therefore,  the  interest  of  the  children  must  be  distinguishea  from 
that  of  the  parent. 

In  the  case  of  Wright  v.  Proud^  the  transaction  was  set  aside, 
as  the  part^  had  been  deceived  and  practised  upon,  not  exercising 
a  fair  unbiassed  purpose  of  bounty.  The  authority  cited"  from 
the  French  law  is  not  supported  by  the  civil  law,  which,  pro- 
hibiting donations  inter  vivos  on  the  ground  of  relationship, 
does  not  go  beyond  that  of  husband  and  wife;  but  Pothier*  goes 
much  further  than  the  case  of  administrateur,  to  a  physician,  a 
surgeon,  a  confessor,  every  one  who  may  have  influence,  and 
extends  it  even  to  wills.  The  rule  thus  extended  can  stand  only 
upon  the  principle  of  the  civil  law,  by  which  an  act  of  r^coA-\ 
*improvidence  even  may  be  restrained  by  the  Judge.  In  '■  ^ 
this  country  a  man  has  the  absolute  dominion  over  his  property, 
and  may  give  it  away  in  any  manner  he  thinks  proper.  Then, 
to  whom  is  bounty  usually  distributed, — to  strangers,  to  persons 

>  18  Yes.  136.  >  Traits  des  Donations  entre  Vifs,  s.  1. 
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in  whom  no  confidence  is  placed?  It  is  the  natural  effect  of 
habits  of  intimate  connection  and  friendship.  It  is  not  unsual 
for  a  gentleman  at  a  certain  age  to  remunerate  his  tutor  by  a 
gift,  who  has  never  been  deemed  incapable  of  taking  in  that 
way  ;  yet  that  would  he  within  the  restriction  of  the  French 
ordinance,  which,  singular  and  severe  as  it  is,  does  not  ^o  the 
length  of  prohibiting  a  present  to  the  minister  of  a  parish  or 
chapel  attended  by  the  donor. 

Admitting,  what  is  not  clear  upon  the  authorities,  that  the 
relation  pf  guardian  and  ward  creates  an  absolute  disability  in 
the  former,  precluding  a  gift  by  the  latter,  without  distinction 
between  an  act  the  result  of  abused  confidence,  under  an  impulse 
preventing  the  free  exercise  of  judgment,  and  the  spontaneous 
Dounty,  springing  from  affection,  of  a  person  emancipated  from 
control,  all  accounts  settled.  Admitting  also,  according  to  CfriJKn 
V  De  Veuelle^^  that  the  restriction  applies  to  any  person  assuming 
the  ofiice  and  functions  of  a  guardian,  though  not  Icijally  so 
constituted,  is  there  any  case  upon  the  relation  of  guardian  and 
ward  in  which  youth  and  inexperience  on  one  side  were  not  in- 
gredients? Was  that  character  ever  applied  to  a  confidential 
intercourse  between  persons  of  advanced  life  and  equal  age?  In 
those  circumstances  their  intercourse  was  merely  that  of  matnal 
kindness  and  reciprocal  esteem.  The  defendant  undertook  no 
ofiice.  He  never  assumed  the  functions  of  her  attorney, — sl 
relation  involving  necessary  confidence  on  one  side,  and  probably 
influence  on  the  other,  calling  for  application  of  the  principle  of 
public  policy ;  but  in  the  capacity  of  attorney  another  person  was 
employed  by  the  plaintiff',  her  own  attorney,  who  prepared  the 
deed  from  her  instructions,  without  any  direction  or  interference 
of  the  defendant.  She  went  alone  to  the  attorney's  office,  and 
r*5651  8^^®  ^^^  ^^^"  instructions,  from  time  to  time  "^dictating 
'■  -'  alterations.  It  is  then  said,  the  defendant  was  her  agent. 
There  is  no  authority  that  a  mere  aajent,  generally  employed  in 
receiving  rents,  &c.,  is  not  capable  of  receiving  a  gift ;  and  the 
case  of  Gartside  v.  Isherwood^  where  the  leases  were  set  aside 
expressly  on  the  ground  of  fraud,  disproves  it.  The  principle  of 
public  policy  has  no  reference  to  that  mere  naked  relation. 

This  defendant,  however,  cannot  be  represented  as  an  agent  in 
that  sense,  undertaking  for  remuneration.  If  he  was  an  agent, 
every  man  acting  for  his  friend  is  so.  Can  it  be  stated,  that  a 
man  who  goes  beyond  mere  professions,  engaging  actively  in  the 
concerns  of  his  friend,  is  therefore  obnoxious  to  this  principle  of 
public  policy?  The  utmost  extent  to  which  this  case  can  be 
carried  is,  that  the  defendant,  as  a  friend,  advised  the  plaintiflT  as 
to  the  the  management  of  her  affairs.  Her  purpose  was  8ettle<i 
to  withdraw  her  affaire  from  her  former  solicitors.  The  letter 
was  obtained  from  the  defendant  in  pursuance  of  that,  her  own 

1  8  Wood.  App.  16 ;  1  Bac.  Ab.  109,  ed.  by  GwUl. ;  8  P.  Wms.  181,  Mr.  C  x's 
note. 
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purpose.  Incapacity  being  neither  proved  nor  alleged,  the  only 
ground  for  relief  between  such  parties  must  be  direct  fraud. 
The  latter  amounts  to  no  more  than  a  warm  testimony  of  her 
grateful  sense  of  the  defendant's  friendship. 

Sir  Samuel  RomiUy^  in  reply. — This  bill  puts  the  relief  it  prays, 
directly  upon  the  ground  of  undue  influence,  exerted  by  the 
means  of  spiritual  ascendancy,  distinctly  charging  that  the 
defendant  had  taken  upon  himself  to  be  the  adviser  of  this  lady, 
and  the  manager  of  her  property,  and  stating  the  letter  as  an 
instance  of  that  influ^nce.  But,  divesting  this  case  of  that 
relation  and  influence,  and  considering  it  as  the  case  of  a 
stranger,  the  evidence  of  fraud  or  misapprehension  is  so  strong, 
that  this  transaction  could  not  possibly  stand.  Upon  all  the 
evidence  it  cannot  be  represented  that,  when  she  executed  the 
deed,  she  was  apprised  of  its  nature.  How  is  her  sudden  change 
in  so  short  a  period,  from  great  anxiety  about  this  estate,  to  be 
accounted  for,  but  from  the  eftect  of  a  sort  of  fascination?  Of 
what  consequence  was  it  to  Mrs.  Iluguenin  what  repairs  were  to 
be  done,  what  conditions  *were  to  be  kept,  according  to  r»cf»f»-| 
the  evidence,  upon  the  supposition  that  she  was  parting  '■  ^ 
with  the  estate  for  ever?  The  removal  of  her  husband's  corpse 
to  be  buried  at  Hampton  Gay  is  another  circumstance  utterly 
inconsistent  with  the  defendant's  representation  that  she  did  not 
intend  to  remftin  the  proprietor.  Having  a  mother,  a  half- 
brother,  and  sister,  she  was  not  at  a  loss  for  an  object  of  bounty. 
The  evidence  as  to  her  conversation  with  the  attorney,  suggesting 
to  her  that  a  will  would  be  revocable  by  a  change  of  her  cir- 
cumstances, shows  that  she  looked  to  the  possibility  of  a  second 
marriage.  Her  expression  of  satisfaction  at  having  attained  her 
object  cannot  be  explained  upon  the  supposition  that  she  was 
giving  away  her  estate,  but  may  be  accounted  for  if  she  was  to 
get  rid  of  the  trouble  attending  it. 

In  these  cases,  one  of  the  strongest  circumstances  is  the 
appearance  by  one  person  of  consulting  only  the  interest  of 
another,  and  neglecting  his  own.  The  passage  of  Cicero^  is  most 
applicable : — 

'*Totia<i   aateni    injnstitis  nulla  capitalior  est  quam  eorum,   qui,   cum 
mazim^  fallunt,  id  agunt,  ut  viri  boui  esse  videantur." 

The  duty  imposed  upon  the  defendant  by  merely  undertaking 
the  concerns  of  this  lady,  made  it  impossible  for  him  to  take  the 
whole  of  her  estate ;  for  it  is  not  necessary  to  go  to  the  extent 
that  he  could  not  accept  any  bounty.  He  took  upon  him  the 
entire  management  of  her  affairs — acting  as  her  agent,  receiving 
her  rents,  attending  arbitrations,  Ac,  &c.  The  rule  is  not  con- 
fined to  attorneys,  or  persons  entitled  to  reward.  Proof  v.  Hines? 
was  the  case  of  a  tradesman,  who  officiously  interfered  ;  the  relief 
stands  upon  a  general  principle  appltfinq  to  all  the  variety  of  relations 
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in  which  dominion  may  be  exercised  by  one  person  over  another;^ 
and  this  case  discovers  one  of  a  very  peculiar  nature, — influence 
obtained  throuijh  the  sacred  character  of  a  minister  of  reliorion. 
Though  there  is  no  case^  in  which  the  Court  has  proceeded  upon 
such  grounds,  the  general  principle  has  prevailed,  where  the 
r*'fi71  '^^^^"^  of  acquiring  influence  were  much  less  ^powerful, — 
^  -l  the  respect  of  a  cliild  or  ward  for  a  parent  or  guardian. 
Pothier  says,  that,  by  a  latitude  of  interpretation,  proceeding 
upon  principles  of  public  utility,  that  ordinance,  expressly  con- 
cerning only  a  tutor  or  administrateur,  has  been  extended  to  the 
master  of  a  pchool ;  the  director  of  the  conscience :  the  physician, 
who  is  not  permitted  during  his  attendance  to  take  a  conveyance 
from  the  patient ;  and  to  other  relations,  in  which  authority  or 
influence  must  be  supposed  to  exist. 

For  the  proper  determination  of  this  case,  however,  it  is  not 
necessary  to  rely  on  such  authorities.  The  decisions  of  English 
Courts  of  Justice  are  amply  sufficient*  The  same  doctrine,  stated 
by  your  Lordship  in  Hatch  v.  Haich^^  was  laid  down  by  Liord 
Chief  Justice  Wdmot  in  Bridgeman  v.  Green}  There  was  in  that 
case  much  evidence,  that  the-  person  was  perfectly  aware  of  what 
he  was  doing,  and  had  repeatedly  confirmed  it.  Upon  that, 
Lord  Chief  Justice  Wilmot's  observation  is,  that  it  only  tends  to 
show  more  clearly  the  deep  rooted  influence  obtained  over  hiro.* 
"  In  cases  of  forgery,  instructions  under  the  hand  of  the  person 
whose  deed  or  will  is  supposed  to  be  forged,  to  the  same  effect  as 
the  deed  or  will,  are  very  material ;  but  in  cases  of  undae 
influence  and  imposition,  they  prove  nothing;  for  the  same 
power  which  produces  one,  produces  the  other ;  and,  therefore, 
instead  of  removing  such  an  imputation,  it  is  rather  an  additional 
evidence  of  it." 

Havinor  before*  mentioned  the  distinction  of  the  Boman  law 
between  liberality  and  profusion,  he  says,  our  laws  strike  no  such 
boundary — *'stat  pro  ratione  voluntas  is  the  law  with  us;"  and 
this  Court  never  did  nor  ever  will  annul  donations  merely  as 
being  improvident,  and  such  as  a  wise  man  would  not  have 
made,  or  a  man  of  very  nice  honour  have  accepted ;  nor  will  this 
Court  measure  the  degrees  of  understanding,  and  say,  that  a 
weak  man,  provided  he  is  out  of^the  reach  of  a  commission,  may 
not  give  as  well  as  a  wise  man.  But,  though  this  Court  dis- 
claims any  such  jurisdiction,  yet,  where  a  gift  is  immoderate, 
r^'ifiRI  ^^^^^  '^^  proportion  to  the  circumstances  *of  the  giver, 
L  ^  where  no  reason  appears,  or  the  reason  given  is  falsified, 
and  the  giver  is  a  weak  man,  liable  to  be  imposed  upon,  this 
Court  will  look  upon  such  a  gift  with  a  vei^  jealous  eye,  and  very 
strictly  examine  the  conduct  of  the  persons  in  whose  favour  it  is 

1  See  Dent  v.  Bennett,  4  My.  &  Cr.  277,  where  this  proposition  is  approyed 
of  by  Loi*d  Cottenham. 
s  See  Norton  v.  Relly,  2  Eden,  286. 
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made  ;  and  if  it  sees  that  any  arts  or  stratagems,  or  any  undne 
means  have  been  used — ^if  it  sees  the  least  speck  of  imposition  at 
the  bottom,  or  that  the  donor  is  in  such  a  situation  with  respect 
to  the  donee  as  may  naturally  give  an  undue  influence  over  him 
— if  there  be  the  least  scintilla  of  fraud,  this  Court  will  and 
ought  to  interpose;  and  by  the  exertion  of  such  a  jurisdiction, 
they  are  so  far  from  infringing  the  right  of  alienation,  which  is 
the  inseparable  incident  of  property,  that  they  act  upon  the 
principle  of  securing  the  full,  ample,  and  uninfluenced  enjoyment 
of  it. 

The  ground,  as  between  guardian  and  ward,  is  put  upon  the 
danger,  either  of  inducing  guardians  to  flatter  the  passions  of 
their  wards,  or  of  the  improper  exercise  of  their  authority,  as  the 
relation  of  huslmnd  and  wife  is  guarded  from  the  eftects  both  of 
indulgence  and  severity. 

If  this  reasoning  has  any  weight,  does  not  the  principle  apply 

with  infinitely  greater  force  to  the  present  case?     What  is  the 

authority  of  a  guardian,  or  even  parental  authority ;   what  are 

the   means  of  influence,   by  seventy  or  indulgence,  in   such  a 

relation,  compared  with  the  power  of  religious  impressions  under 

the  ascendancy  of  a  spiritual  adviser;   with  such  an  engine  to 

work  upon  the  passions;   to  excite  superstitious  fears  or  pious 

hopes ;  to  inspire,  as  the  object  may  be  best  promoted,  de8[)air  or 

confidence;  to  alarm  the  conscience  by  the  horrors  of  eternal 

misery,  or  support  the  drooping  spirits  by  unfolding  the  prospect 

of  eternal    happiness:    that  good  or  evil,  which  is  never  to  end? 

AVbat  are  all  other  means  to  these?    Are  inferior  considerations 

to  have  so  much  eflTect ;  and  is  no  regard  to  be  given  to  the  most 

jjowerful  motive  that  can  actuate  the  human  mind?     Thouj^h 

no  direct  authority  is  produced,  your  Lordship,  dispensing  justice 

*by  the  same  rule  as  your  predecessors,  upon  such  a  sub-    r»*flQ-| 

ject,  not  confined  within  the  narrow  limits  of  precedent,    ^        ^ 

will,  as  a  new  relation   appears,   look   into  the  principles  that 

govern  the  human  heart,  and  decide  in  a  case,  far  the  strongest 

that  has  yet  occurred,  upon  this  ground  alone,  from  its  infinite 

importance  to  the  coumiunity. 


Lord  Chancellor  Eldon. — With  regard  to  the  interests  of 
the  wife  and  children  of  the  defendant,  there  was  no  i.»ersonal 
interference  upon  their  part  in  the  transactions  that  have  pro- 
duced this  suit.  If,  therefore,  their  estates  are  to  be  taken  from 
them,  that  relief  must  be  given  with  the  reference  to  the  conduct 
of  other  persons ;  and  I  should  regret  that  any  doubt  could  be 
entertained,  whether  it  is  not  competent  to  a  Court  of  equity  to 
take  away  from  third  persons  the  benefits  which  they  have 
derived  from  the  fraud,  imposition,  or  undue  influence  ot  others. 
The  case  of  Bridgeman  v.  Grten^  is  an  express  authority,  that  it 

»2Ye^.  627;Wilm.  58.  j 
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18  within  the  reach  of.  the  principle  of  this  Court,  to  declare  that 
interests  so  gained  by  third  persons,  cannot  possibly  be  held  by 
them;  and  Lord  Hardwicke  observes  jnstly,  that  if  a  person 
could  get  out  of  the  reach  of  the  doctrine  and  principle  of  this 
Court,  by  giving  interests  to  third  persons,  instead  oi  reserving 
them  to  himself,  it  would  be  almost  impossible  ever  to  reach  a 
case  of  fraud.  In  that  instance,  therefore,  the  interest  of  the  son 
was  considered  as  capable  of  being  afi'ected  by  the  decree  as  the 
interest  of  the  father.  The  case  afterwards  came  before  the  Ijords 
Commissioners;  and  Lord  Chief  Justice  Wilmot  expresses  him- 
self thus : ' — 

"  There  is  no  pretence  that  Green's  brother,  or  his  wife,  was 
party  to  any  imposition,  or  had  any  due  or  undue  influence  over 
the  plaintitf;  but  does  it  follow  from  thence,  that  the}'  must 
keep  the  money?  No:  whoever  receives  it  must  take  it  tainted 
and  infected  with  the  undue  influence  and  imposition  of  the 
person  procuring  the  gitt:  his  partitioning  and  cantoning  it  oat 
r*'7m  *^^^^^gs^  ^'^^  relations  and  friends  will  not  purify  the 
L  J  gift,  and  protect  it  against  the  equity  of  the  person  im- 
posed upon.  Let  the  hand  receiving  it  be  ever  so  chaste,  yet, 
if  it  comes  through  a  polluted  channel,  the  obligation  of  r^tita- 
tion  will  follow  it." 

This  was  also  the  doctrine  of  Lord  Thurlow,  in  the  case  that 
has  been  referred  to:  Luitrcl  v.  Lord  Wallham^  sometimes  cited  as 
DiQcon  V.  Olmius  ;  and,  though  it  was  not  practically  acted  upon. 
Lord  Thurlow  was  inclined  to  carry  it  farther.  The  object  of 
the  bill  in  that  case  was,  that  an  estate  should  be  enjoyed  as  if 
a  recovery  had  been  suffered,  upon  the  ground  that  Luttrel  had, 
while  Lord  Waltham  was  upon  his  death-bed,  engaged  in  suffer- 
ing a  recovery,  prevented  it  with  the  view  that  the  estate 
should  devolve  upon  the  person  with  whom  he  was  connected. 
The  estate  was  by  the  law  vested  in  that  individual :  a  much 
stronger  case,  therefore,  than  the  acquisition  of  property  through 
imposition.  Lord  Thurlow,  whatever  might  have  heen  his  final 
decision  upon  that  case,  had  no  doubt  that  it  was  against  con- 
science, that  one  person  should  hold  a  benefit  which  he  derived 
through  the  fraud  of  another ;  and  I  have  reason  to  know  that 
his  Lordship  would  have  not  discussed  the  case  so  much  at  large, 
if  it  had  been  no  more  than  that.  These  plaintiff's,  therefore,  if 
entitled  to  relief  against  Baseley,  are  equally  entitled  against  all 
the  branches  of  his  family. 

Then,  as  to  the  persons  concerned  in  these  transactions,  I  agree 
with  the  argument,  that  it  is  not  upon  the  feelings  which  a 
delicate  and  honourable  man  must  experience,  hearing  these 
instruments,  taken  altogether,  as  I  think  myself  bound  to  take 
them,  nor  upon  any  notion  of  discretion  in  this  Court  to  prevent 
a  voluntary  gilt,  by  a  man  stripping  himself  entirely  of  his 
property,  if  undue   influence  is   not   imputed,  that  any  judge 
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j^itting  here  has  ever  thought  himself  at  liberty  to  interpose. 
I  agree,  further,  that  the  relief  must  proceed  upon  what  is 
alleged  and  proved  by  the  persons  complaining;  that  their  com- 
plaints must  be  treated  as  eftectual  or  ineflfectual,  according  to 
what  they  have,  not  what  they  could  have,  represented  :  r^-n^-i 
*also,  as  to  the  defence,  it  may  frequently  happen  that  •-  ^ 
many  passages  may  have  taken  place  in  the  course  of  the 
transaction,  that  are  not  brought  into  view ;  but  the  case  must  be 
dealt  with  as  it  is  alleged  and  proved.  I  have,  therefore,  looked 
throngh  this  bill  with  reference  to  the  frame  of  it,  and  I  have  no 
doubt  this  case  might  have  been  more  clearly  reached,  if  the 
situation  of  the  parties  had  enabled  them  to  go  through  all  the 
difficulties  as  to  the  amendment;  also,  that  many  circumstances 
might  have  been  brought  forward  on  behalf  of  the  defendants, 
which  I  am  bound  not  to  look  at :  but  taking  the  case  as  it  stands 
though  there  is  in  this  bill  much  foul  allegation,  which,  if  not 
true,  ought  not  to  be  there,  and  a  great  deal  of  which  is  denied 
and  clearly  disproved,  there  is  enough  upon  the  bill,  and  in 
evidence,  to  show  that  this  deed  cannot  stand,  if  the  whole 
transaction,  taken  together,  cannot  stand. 

This  bill  peeks  relief  only  as  to  the  deed  of  May,  180-4.  The 
deed  of  June  relates  to  other  estates ;  unquestionably  has  very 
different  provisions,  for  very  different  persons;  reserving  a  degree 
of  dominion,  and  considerable  dominion,  to  Mrs.  Hu^uenin  over 
that  property  ;  and  I  am  dis[)Osed  to  think,  that  deed  could  not 
be  made  the  subject  of  the  same  bill :  at  least,  that  it  was  not 
necessary  to  complicate  this  cause  by  making  that  a  subject  of 
the  relief  prayed.  •  But  the  view  I  take  of  this  case  is  this :  that, 
attending  to  the  effect  of  the  letter,  the  evidence  of  the  trans- 
actions among  these  parties,  and  attending  more  especially  to  the 
evidence  of  the  attorney,  the  defence  rests  in  a  great  measure 
upon  this;  that  the  Court  is,  by  the  nature  of  the  defence, 
required  to  look  at  this  deed,  not  merely  by  itself,  but  as  being 
more  or  less  justified  with  reference  to  the  whoje  of  the  trans- 
actions, in  the  course  of  which  it  was  executed ;  and  it  is  much 
the  same  as  if  the  defendant  had  said,  he  puts  his  case,  not  upon 
that  instrument  merely,  but  as  part  of  a  general  arrangement  of 
the  plaintiff's  affairs ;  and  that  the  deed  is  to  be  considered  with 
regard  not  merely  to  its  own  contents,  but  to  the  whole  trans- 
action, of  which  this  deed  forms  a  part. 

*Tlie  great  body  of  evidence  shows  the  alarm  of  this  r^-nc)-] 
lady,  at  the  trouble  of  taking  possession  of  an  estate,  L  •>  -J 
dilapidated.  Upon  the  evidence,  until  November,  1803,  she  had 
no  acquaintance  whatsoever  with  Baseley.  Her  age  was  about 
lorty.  She  had  left  in  the  West  Indies  a  mother;  had  great 
regard  for  a  female  child,  Mary  Ann  Elliott;  and  had  also  a 
natural  half-brother,  named  Clarke,  of  the  age  of  sixteen,  in 
whose  education  she  appears  to  have  been  much  interested.*  She 
brought  him  over  to  England ;  placed  him  with  Mr.  Baseley,  at 
an  expense  to  herself   of   200^.   a  year.      Her  brother-in-law, 
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Benjannii  Ilill,  states,  that  he,  previously  to  the  introduction  of 
Baseley,  managed  her  concerns ;  and  that,  until  after  that  in- 
troduction, she  expressed  lier  entire  satisfaction  with  the  care 
of  the  solicitors  in  whose  hands  her  aliairs  in  this  kingdom  were 

S laced,  which  is  confirmed  by  another  witness.  The  bill  charges 
►aseley  with  infusine  into  her  mind  great  dissatisfaction  with 
the  management,  and  the  want  of  professional  skill  and  care 
of  those  solicitors.  The  inference  that  this  dissatisfactiou  was 
created  in  her  mind  by  Baseley,  is  too  strong:  that  she  enter- 
tained that  disatfection  is  clear:  that  Baseley  did  not  discourage 
it,  that  he  gave  into  it,  is  in  evidence:  that  he  created  it,  I 
cannot  say :  that  he  participated  in,  and  acted  upon  it  with  her, 
is  clearly  established. 

In  October,  preceding  the  month  of  January  when  her  affairs 
were  taken  out  of  the  hands  of  those  solicitors,  her  husband,  who 
came  with  her  to   England,  died.     She  lived  with,  or  was  fre- 
quently with  the  two  brothers  of  her  deceased   husband.     The 
answer,  therefore,  stating  that  she  was  not  without  friends    in 
this  country  is  material ;   but  in  this  view  only,  that  it  could  be 
supposed  she  had  ever  consulted  with  them.     There  is,  however, 
no  evidence,  that  either  Baseley  ever  stated  to  them  what  she 
proposed  to  do,  or  that  the  attorney  concerned  in  the  transaction, 
as  Lord  Chief  Justice  Wilraot  says,  felt  the  obligation  of  taking 
both  with  the  grantor  and  the  grantee,  before  this  propiositiou 
was  carried  into  efiect.     Be?yamin   Hill,  one  of  her  brothers-in- 
r*"-Q-|    1^^'»  l^^d  aside  all  the  business  after  the  ^solicitors  were 
I-  *^'  J    discharged;    and    as   to   George   Hill,  though   there   is 
evidence  that  she  did  declare  her  purjiose,  it  was  in  conversations, 
in  which  it  was  suggested  to  them  both,  and  that  ample  provision 
was  to  be  made  for  their  children,  which   I   fear  had  some  in- 
fluence with  them.    No  such  provision,  however,  was  made. 

It  is  doubtful,  upon  the  report,  whether  Mrs.  Huguenin  had 
the  immediate  means  of  acting  with  the  freedom  of  an  affluent 
person.  At  the  date  of  the  report,  the  rents  remained  to  be 
accounted  for  by  Baseley,  to  the  amount  of  300/.  or  400/.  After 
the  date  of  that  report,  small  sum6  were  lent  to  her:  she  had  not 
even  then  paid  the  costs  of  the  deed  ;  she  had  borrowed  lOOL  from 
the  attorney ;  and  there  is  one  item  of  57/.,  advanced  by  Baseley 
after  June,  1804,  to  discharge  her  husband  from  an  arrest. 
Certainly,  therefore,  she  was  not  in  the  condition  of  immediate 
affluence.  Under  the  influence  of  her  dissatisfaction  at  the  con- 
duct of  the  solicitors,  in  January,  Ib0i5,  either  she  adopted  the 
resolution  of  dismissing  them,  and  placing  the  whole  manage- 
ment of  all  her  concerns  in  the  hands  of  Baseley,  calling  upon 
him  to  assist  her  in  executing  it,  or  it  was  suggested  to  lier  by 
Baseley.  My  opinion  is,  that  the  weight  of  the  evidence,  which 
does  not  agree  upon  this,  is,  that  she  called  upon  Baseley,  and 
desired  him  to  assist  her  in  executing  that  purpose  of  her  own. 
If  the  proposition  was  her  own,  yet  the  transaction,  in  a  Court  of 
justice,  has  this  character  at  least,  that  it  was  demonstration  to 
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Baseley  that  she  placed  confidence  in  him,  as  high  as  one 
individual  ever  placed  in  another.  Where  the  evidence  is  con- 
tradictory, the  fairest  way  to  the  defendant  is  to  take  his  own 
account;  and  his  answer  represents  it  thus,  that  she  called  and 
requested  him  to  write  a  letter  to  the  solicitors ;  and  at  her 
request  he  did,  in  her  presence,  with  her  sanction,  and  by  her 
direction,  write  the  form  of  a  letter,  which  he  believes  she  copied 
and  sent  to  them ;  but  he  positively  denies  that  it  was  written  at 
his  instigation  or  by  his  desire,  and  says  he  wrote  it  at  her 
pressing  desire ;  and  though  the  language  was  his,  the  substance 
was  hers.  Who  dictated  that  letter  is  of  very  little  r^c^^-i 
*importance.  If  at  her  dictation  he  wrote  it,  and  per-  '■  J 
mi t ted  her  to  send  it,  that  is  the  most  direct  comntunication  to 
him  of  the  nature  and  extent  of  the  confidence  she  placed 
in  him ;  and  the  language  of  a  Court  of  justice  has  in  all  times 
been,  that^  if  a  man  does  not  choose  to  act  upon  the  confidence 
appearing  in  the  course  of  the  transaction  to  be  so  reposed  in  him^  he 
ought  to  rfject  it  as  soon  as  proposed.  This  letter  is,  therefore, 
upon  the  answer,  to  be  taken  as  expressing  her  sentiments  in  his 
language.  The  eflTect  of  it  is,  at  least,  a  communication  to  him 
of  the  information  that  she  was  unprotected  by  the  death  of  her 
husband  ;  that  she  wanted  assistance  for  the  purpose  of  advising 
her  in  the  adjustment  of  her  affairs ;  that  she  wanted  that  friend 
which  Providence  had  raised  up  for  the  purpose  of  kindly 
interposing  in  seeing  that  her  property  was  managed  to  the  best 
advantage,  and  her  affairs  brought  into  such  a  plan  that  she  could 
conduct  them  with  facility  to  herself. 

This  letter  produced  from  the  solicitors,  rather  too  hastily,  a 
total    severance  of  themselves  from  the  concern ;    and    Baseley 
entered,  to  a  certain  degree  at   least,  upon  the  management  of 
them.     The  purposes  expressed  and   alluded   to  in  that  letter, 
cannot  mean  that  all  her  estate  should  be  given  away :  that  she 
was  to  be  enabled  to  conduct  her  affairs  with  facility  by  giving 
up  all   her  title.     The  attorney,  who  states  that  he  was  satisfied 
that  she  had  made  up  her  mind  as  to  all  her  affairs,  prepared  in 
June  these  two  deeds,  conveying  this  estate,  worth  at  that  time, 
at  the  lowest  calculation  4iO^.  a  year,  which  Annesley  wished  to 
purchase  upon  the  supposition   that   it  is  worth  tflO^.  a  year, 
sulject  to  a  rent-charge  to   herself,  with  a  term  in  trustees  to 
secure  it  to  Baseley  for  life ;  with  remainders  to  Mrs.  Baseley  for 
life,   and   to  all   their  children,   born  or  to   be   born,  and   the 
ultimate  limitation  to  Mrs.  Hill.     A  deed  was  prepared  at  the 
same  time,  which  appears  intended  to  be  a  conveyance  of  all  her 
property,  but  which  they  were  very  much  perplexed  to  describe, 
conveying,  all   her  freehold  estates  in  the  VV  est  Indies  and  every- 
where, none  of  the   parties  knowing  what  they  were;   all  the 
leaseholds  for  *lives  mentioned  in  the  schedule,  of  which    r*575-| 
there  are  none;  and  all  the  leaseholds  for  years,  of  which    ^        -» 
there   are  some,   to   her  for    her   separate   use    for   lite;    with 
remainders  to  the  husband  whom  she  should  marry,  surviving 
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her,  and  to  Mrs.  Hindes  and  young  Clarke  and  his  children  ;  and 
the  ultimate  limitation  for  what  reasons  is  not  explained,  to 
Baseley  and  the  attorney,  and  a  person  resident  in  the  West 
Indies:  this  contemporaneous  deed  permitted  to  be  made  by  her, 
having  in  contemplation  a  second  marriage,  which  appears  upoa 
the  deed  itself. 

To  the  question,  whether  these  instruments  being  such  as  I 
hate  represented  them,  the  consequence  is,  that  this  Ck)urt  shall 
undo  them,  I  answer,  no,  if  they  are  pure,  voluntary,  well- 
understood  acts  of  her  mind  ;  but  if  thev  have  not  that  character, 
if  they  are  the  results  of  her  notion,  that  this  is  the  true  effect 
of  that  friendly  assistance,  that  kind  providential  interference  to 
which  she  \tas  looking  for  the  management  of  her  affairs  ^th 
advantage  and  facility  to  herself,  if  the  conveyance  was  executed 
under  the  etiect  of  that,  which  has  always  been  considered  in 
this  Court  as  undue  influence,  if  the  deeds  themselves,  which  are 
the  best  evidence,  demonstrate,  and  if  they  are  confirmed  by  ex- 
trinsic evidence,  that  they  are  not  the  pure,  well-uudei*stood  acta 
'  of  her  mind,  this  Court  will  undo  them. 

Has  an  instance  ever  occurred  that  a  person,  situated  as  this 
lady,  was  permitted  to  execute  such  instruments  as  these,  with  a 
purpose  of  marriage  demonstrated  upon  one  of  them,  and  having 
a  mother,  and  other  persons  whom  she  regarded  with  affection 
and  anxiety  for  their  welfare  in  life?  Lord  Hard wieke  reasons 
with  great  force  as  to  the  voluntary  deed,  upon  the  same 
principle  which  induced  me  to  ask,  how  it  happens  that  there  is 
no  power  of  revocation  in  this  instrument.  There  was  in  that 
deed  a  power  of  revocation :  but  it  was  a  power  to  revoke  in  the 
presence  of  three  persons,  who,  perhaps,  never  could  be  got 
together,  which  was  therefore  considered  as  if  there  had  been  no 
power  of  revocation  ;  and  the  want  of  such  power  was  considered 
r*o761  ^^^^"S  evidence  *that  the  party  did  not  understand  the 
^  -'  transaction,  whence  arose  a  strong  inference  of  an  undue 
purpose.  There  is  in  this  case  an  attempt  to  show  why  there 
was  not  a  power  of  revocation ;  and  that  is  a  part  of  the 
transaction  one  of  the  most  liable  to  objection.  The  evidence 
and  answer  of  the  attorney  go  to  this  distinctly,  that  she 
intormed  him  she  was  to  have  all  her  affairs  arranged.  Ue  was 
struck  with  the  circumstance  of  her  making  an  irrevocable  deeil, 
and  told  her  that  she  should  make  a  will.  When  she  said  that 
this  was  to  be  a  permanent  arrangement,  it  is  too  much  to  say 
the  attorney  permitted  himself  to  be  surprised  into  an  act 
depriving  her  of  her  property  for  the  benetit  of  Baseley 's  family, 
and  for  no  provident  or  wise  purpose  fettering  all  her  other 
property  by  the  various  limitations  in  the  other  deed?  1  do  not 
say,  instruments  are  to  be  set  aside  by  tlie  want  of  great  delicacy 
in  the  poison  who  prepared  them:  but  I  am  bound  to  look  at  all 
the  circumstances  that  led  to  the  execution  of  a  voluntary 
instrument,  and  to  observe  that  the  attorney  did  not  state  this 
improvident  act  to  the  brother  of  this   lady,  or,  as  Lord  Chief 
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Justice  Wilmot  sjiys,*  go  and  talk  both  to  the  grantor  and 
grantee  ujK)n  it.  What  she  said  to  him  must  have  suggested  to 
him  a  reason  for  resisting  more  strenuQusly.  The  Court  cannot 
puy  attention  to  such  circumstances  as  are  alleged  upon  this  part 
of  the  case. 

The  deed,  being  drawn  by  the  attorney,  was  laid  before  a  con 
veyancer,  and  the  simple  question  put  was,  whether  a  fine  and 
recovery  were  necessary.     Why  that  should  be  thought  of  I  do 
not   know,  as  she   had  the  remainder  in  tee  simple  vested   in 
possession.     Some  observation  occurs  upon  the  contents  of  that 
instrument.     Her  annuity  of  400/.  is  merely  reserved,  payable 
quarterly,  not  secured    by  any  personal  obligation.     The  three 
trustees  and  the  rent-charge  are  left   in  blank   before  the  deed 
was  laid  before  counsel,  and  the  filling  up  those  blanks  is  left  to 
Baselej  and   herself;   and   the  power  of  changing  the  trustees 
does  not  dejiend  upon  her  pleasure,  but  is  only  given  in  the  cases 
of  inability  or  retusat  to  act.     The  *rea8on  that  there  is    r^t-^Yi 
no  power  of  revocation  is,  that  the  gentleman    before    '■         -' 
whom  the  draft  was  laid  thought  his  business  was  to  execute  the 
intention  of  the  parties.     There  is  a  ditt'erence  of  opinion  upon 
that,    other    gentlemen    thinking    some   observation    necessary. 
Upon  the  instructions  for  the  other  deed,  however,  they  do  not 
iniimate  that  tliere  is  to  be  any  power  of  revocation,  or  that  she 
is  to  have  any  power  to  alter  the  uses.     Not  a  word  is  dropped 
upon   the  subject.      But   by   that  deed   this   lady,  who  was  so 
shocked  at  the  notion  of  having  a  provision  that  was  not  to  be 
permanent,  has  the   power  of  making  a  deed  or   will  to   alter 
completely  these  uses.     Is  there  any  evidence  showing  why  that 
pK>wfcr  should   be  there? — a  power  not  to  revoke  the  uses,  but 
much    less  convenient,   yet  0{>en  to  all   the  objections  that  she 
could    have  to  a  temporary  instrument,  as  not  binding   herself 
down. 

Other  observations  occur  upon  these  instruments.  This  latter 
deed,  m  the  limitation  as  to  all  the  estates,  provides  an  interest 
to  a  husband  surviving,  and  to  her  children.  According  to  the 
instructions,  as  to  all  the  money  property  (and  they  settle  pro- 
}>erty  in  the  funds,  though  there  was  none),  they  omit  the 
provision  for  the  husband  and  children,  which,  however,  they 
though  they  had  inserted,  as  there  is  afterward,  a  provision  upon 
failure  of  ctiildren.  Another  circumstance,  as  to  the  instrument 
of  the  2l8t  of  June,  1804,  is,  that  the  instructions  as  to  the 
trustees'  names  mention  Baseley,  the  attorney.  Sleet,  and  Ander- 
son ;  and  the  insertion  of  Anderson  is  material.  It  is  proved 
that  she  frequently  visited  him,  and  he  is  named  as  a  trustee; 
but  his  name  is  afterwards  struck  out.  Clearly  at  the  time  of 
the  instructions,  it  was  not  intended  that  there  should  be  an 
ultimate  limitation  to  the  trustees  for  their  own  use;  but  they 
were   to  be   trustees   for   undefined   purposes.      The  deed    was 
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originally  drawn  so,  expressing  the  trust  to  be  for  such  nses  as 
they  should  think  necessary  and  proper;  but  that  was  afterwards 
struck  out,  and  the  use  fpr  the  benefit  of  the  trustees  themselves 
substituted. 

r*^781  *^^  ^^^®  ^^^  ^^®^  there.  Suppose  these  transactions 
L  .-'  entirely  separate.  Proposing  to  put  under  the  fetters  of 
these  limitations  all  her  considerable  West  India  and  other 
property,  for  the  purposes  of  facility  of  management,  and  putting 
it  out  of  her  own  reach,  she  is  permitted  to  place  her  West  India 
roperty  under  the  care  of  a  clergyman  and  an  attorney  in 
ngland,  and  a  person  resident  in  the  West  Indies.  The  j>ower 
of  management  is  certainly  stated  to  be  for  her  life,  subject  to 
her  control;  how  efficacious,  every  one  knows,  without  any 
control  whatsoever  after  her  death.  The  management  is  perfectly 
ad  libitum,  to  lease  and  carve  out  of  the  estates  other  interests; 
and  they  have  all  discretionary  powers  as  to  the  children,  Mary 
Elliott,  and  Clarke ;  and  she  could  not  chaitsre  any  of  the  trustees 
without  executing  that  power  which  it  is  supposed  she  had 
determined  not  to  have. 

If  such  is  the  nature  of  these  deeds,  and  the  defendant, 
according  to  the  letter  that  is  in  evidence,  permitted  her  to 
suppose  that  he  was  to  take  the  management  for  her  benefit, 
without  considering  what  an  agent  engaged  for  reward  can  do, 
the  known  doctrine  is,  that  the  fruit  of  that  relation,  if  it  was 
not  absolutely  dissolved,  cannot  be  permitted  to  subsist.  Then, 
was  the  relation  dissolved  ?  Look  at  the  transactions  from  the 
date  of  the  letter  to  the  end  of  the  year:  possession  taken,  and 
her  anxious  wish  that  Baseley  should  be  the  occupier,  proved; 
her  satisfaction  expressed  at  seeing  the  house  repaired ;  her 
declarations  that  she  could  not  possibly  think  of  undertaking 
that  trouble;  and  that  it  was  with  exultation  and  satisfaction, 
as  some  of  the  witnesses  express  it,  that  she  got  rid  of  the  estate; 
that  it  was  no  object  to  her ;  that  she  had  so  much  property,  it 
was  a  subject  of  delight  to  her  that  Baseley  was  to  occupy  that 
which  was  given  to  him.  Take  it  that  she  intended  to  give  it  to 
him,  it  is  by  no  means  out  of  the  reach  of  the  principle.  T/ie 
question  is  not  whether  she  knew  what  she  was  doing^  had  done,  or 
proposed  to  do,  but  hovj  the  intention  was  produced;  whether  all  that 
r*579"l  ^^^^  ^^^  providence  was  placed  round  her,  as  ^against  ih^ 
•■  ^  who  advised  her,  which  from  their  situation,  and  relation  with 
respect  to  her,  they  were  bound  to  exert  on  her  hehalf.  Iler  situation, 
with   reference   to    pecuniary   circumstances   during  the    whole 

Eeriod,  must  also  be  attended   to,   her   husband,  a  few  weeks 
efore,  having   been  relieved   from  distress  by  a  sum  of  money 
advanced  by  Baseley.    • 

In  that  view  of  the  case,  no  evidence  out  of  these  instruments 
could  satisfy  me  that  Mrs.  Huguenin  understood  them.  I 
believe,  further,  that  the  parties  to  the  transaction  did  not 
understand  it.  Repeating,  therefore,  distinctly,  that  this  Court 
is  not  to  undo  voluntary  deeds,  I  represent  the  question  thus — 
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whether  she  executed  these  iiistruraeuts  not  only  voluntarily,  but 
with  that  knowledge  of  all  their  effect,  nature,  and  consequences, 
which  the  defendants  Baseley  and  the  attorney  were  bound  by 
their  duty  to  communicate  to  her,  before  she  was  suffered  to 
execute  them  ;  and  though,  perhaps,  they  were  not  aware  of  the 
duties  which  this  Court  required  from  them  in  the  situation  in 
which  they  stood,  where  the  decision  rests  upon  the  ground  of 
public  utility,  for  the  purpose  of  maintaining  the  principle,  it  is 
necessary  to  impute  knowledge  which  the  party  may  not  actually 
have  had.  These  parties,  therefore,  cannot  possibly  hold  the 
benefit  of  these  instruments. 

As   to  tlie  costs,  the  same   principles  of  public  utility  that 
require  me  to  decree  that  these  instruments  shall  be  delivered  up, 
compel  me  to  make  that  decree  at  the  cost  of  the  defendant.     As 
to  ordering  the  deeds  and  papers  to  be  delivered  up,  I  have  not, 
upon  this  form  of  the  bill,  authority  to  examine  here  the  contents 
of  the  rest  of  the  attorney's  bill  of  costs,  who,  by  happening  to 
be  engaged  in  a  transaction  that  cannot  be  maintained,  would 
not  lose  his  lien  upon  the  papers  with  reference  to  other  trans- 
actions.    If,  however,   Mrs.  Huguenin  ought  not  to  have  been 
permitted  to  execute  the  deeds,   I   am   bound   by  the  principle 
^^tablished   in  Bridge/nan  v.  Green^  and   other  cases,  to   hold, 
that   if  an  attorney  thinks   proper  to  do  more  than  obey  the 
instructions  which  he  ought  *iiot  to  have  permitted  to    r^-oQ-i 
take  effect,  the  Court  has  frequently  said  that  it  is  not    ^        ^ 
sufficient ;  and  if  he  has  not  only  carried  into  execution  an  intention 
which  he  ought  not  to  have  permitted  to  take  effect,  but  has 
also  tAken  to  himself  an  advantage  with  respect  to  the  property, 
persona  not  being  consulted  who  ought  to  have  been  consulted 
(alluding  to  the  ultimate  limitation  to  the  trustees),  it  deserves 
serious  consideration  whether  he  shall  not  pay  the  costs,  if  the 
other  cannot.    If,  however,  these  papers  are  to  be  delivered  up 
on  payment  of  the  attorney's  bill,  he  cannot  be  permitted  to 
charge  for  drawing  instruments  which  the  decree  says  ought  not 
to  have  been  executed. 

One  circumstance  now  occurs  to  me,  which  I  shall  notice,  that 
it  may  not  be  supposed  to  have  escaped  me.  If  there  is  anything: 
like  consideration,  it  is  the  consideration  that  arises  out  of  the 
circumstances  that  Baseley  would  repair,  and  lay  out  money  upon 
the  estate.  If  that  had  been  expressed,  it  would  have  amounted 
to  so  little,  as  valuable  consideration,  that  the  Court  would  not 
have  been  justified  in  paying  much  attention  to  it ;  but  I  cannot 
find  in  any  of  these  cases  in  which  a  deed  has  been  effected  on 
account  of  undue  influence,  that  the  Court  has  ever  attended  to 
anything  supposed  merely  to  oblige  the  parties,  if  not  expressed. 


Huguenin  v.  Baseley  is  a  leading  case  on  the  very  salutary  Jurisdic- 
tion of  equity,  to  set  aside,  upon  the  principle  of  general  public  policy^ 

» 2  Yes.  627 ;  Wilm.  58. 
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voluntary  donations  obtained  by  persons  standing  in  some  confideotial, 
fiduciary,  or  other  relation  towards  the  donor,  in  which  domihion  may 
be  exercised  over  him.  Sir  Samuel  Rom i  11}^,  in  his  celebrated  reply « 
in  the  principal  case,  most  ably  argues,  that  undue  influence  exerted  by 
means  of  spiritual  ascendency  comes  within  the  principle  on  which  re- 
lief had  been  granted,  in  the  case  of  a  gifb  from  a  child,  or  wanl,  to  a 
parent  or  guardian  ;  but  he  and  the  other  counsel,  and  the  Lord  Chan- 
cellor, were  evidently  not  aware  of  Norton  v.  Belly ^  a  decision  of  Lord 
Northington's  (since  reported  in  2  Eden,  286),  in  whicli  a  grant  of  an 
r*^fin  *^"ui^y  obtained  by  a  ^dissenting  minister  having  a  spiritual 
ascendancy  over  a  woman  under  a  state  of  religious  delusion^ 
was  set  aside  upon  principles  of  public  policy.  See  also  Nottidge  v. 
Prince,  2  QifT.  246 ;  and  see  and  consider  Kirwan  v.  Cullen^  4  Ir. 
Ch.  Rep.  322 ;  Maccabe  v.  Hussey^  2  Dow  &  C.  440. 

See  as  to  the  validity  of  gifts  from  nuns  to  their  convents,  Whyte  v. 
Meade^  2  Ir.  Eq.  Rep.  420;  McCarthy  v.  M^Carthy^  9  Ir.  Eq.  Rep. 
620  ;  S.  C,  nom.  Fulham  v.  Macarthy^  1  Ho.  L.  Ca.  703 ;  or  to  trustees 
for  religious  purposes,  Inj'e  Metcalfe^s  Trusts^  2  De  G.  Jo.  &  Sm.  122, 
as  to  whicli,  see  article  in  10  Jur.  N.  S.  p.  91,  There  are  some  interest- 
ing cases  on  this  subject  in  the  Pleadings  of  Aguesseau  in  his  character 
of  Advocate-General.  See  "Za  Cause  des  Hcritiers  de  la  Dame  de 
Vaugermain  centre  Zex  Eeligieuses  du  Saint- SacreinentJ*^  (CEuvres 
d*Aguesseau,  tom.  1  pp.  284,  297.  Paris,  ed.  1819)  ;  and  "  La  cause  dfs 
Religieuses  Ursulines  de  Castel-Sarrazin  contre  Ouillaume-Gabriel  de 
Charron^  intimiy  et  Jean  de  Charron^  intervenantV  (lb.  torn.  5,  p. 
514). 

In  Huguenin  v.  Baseley  the  donation  was  set  aside,  it  hcems,  not 
merely  on  the  ground  of  the  spiritual  ascendancy,  and  undue  influence 
obtained  by  the  defendant  over  the  mind  of  the  plaintiff  Mrs.  Uuegueuin, 
but  also  on  the  ground  of  his  having  abused  the  confidence  pljced  in 
him  by  her,  as  an  agent  managing  her  aflairs.  See  Middleton  v.  Sher- 
burne^ 4  Y.  &  C.  Exch.  Ca.  390,  391. 

The  principle  upon  which  courts  of  equity  set  aside  such  donations, 
has  been  so  accurately  stated  by  Sir  Samuel  Romilly,  in  his  ar- 
gument, that  Lord  Cottenham,  in  the  case  of  Dent  v.  Bennett^  fully 
adopted  it.  "  The  reli.  f,"  observes  his  Lordship,  "  as  Samuel  Romilly 
says  in  his  celebrated  reply  in  Huguenin  v.  Baseley  (from  the  hearing 
of  which  I  received  so  much  pleasure  that  the  recollection  of  it  has  not 
been  diminished  by  the  lapse  of  more  than  thirty  years),  "the  relief 
stands  upon  a  general  principle,  applying  to  all  the  variety  of  relations 
in  which  dominion  maj^  be  exercised  by  one  person  over  another :  "  4 
My.  &  Cr.  277. 

Before  entering  further  into  the  consideration  of  the  subject  of  this 
note,  it  may  be  as  well  to  mention  that  the  case  of  Villers  v.  Beau- 
mont^ 1  Yern.  100,  as  is  correctly  observed   in  the  argument    for  ihe 
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defendant    in    the     principal     case,    clearly     establishes     the     rule 
that  in  the  ease  of  a  stranger,  that  is  to  say,  a    person    not  stand- 
ing in  an}'  confidential  or  fiduciary  relation  towards  the   donor,  equity 
will  not  set  aside  a  voluntary  deed  or  donation,  however  improvident 
it  ma^-be,  if  it  be  frfee  from  the  imputation  of  fraud,  surprise,  undue  in- 
fluence, and  spontaneously  executed  or  made  by  the   donor  with   his 
eyes  open.     And  it  is  ^equally  clear,  that  in  all  cases  where  it  r^cooi 
has    been   proved  that  a  mere  stranger,  connected  with  the 
donor  by  no  peculiar  or  fiduciary   relation   from   which   undue  influ- 
ence can  be  inferred,  has  either  by  fraud,  surprise,  or  undue  influence, 
obtained  from  him  a  voluntary  donation,  a  court  of  equity  will  at  once 
set  it  aside;    in  such   cases,  however,  the   proof  of  fraud,  surprise,  or 
undue  influence  is  completely  thrown  upon  tlie  donor,  for  prima   facie 
the  donation  is  valid:  Hunter  v.  Atkins^  3  My.  &  K.  113;   Toker  v. 
Toher,  31  Beav.  629. 

However,  according  to  the  opinion  of  Sir  John  Romill}',  M.  R.,  in  a 
recent  case,  the  court  throws  upon  parties  taking  an  advantage  by  a 
large  voluntary  donation,  whetlier  they  stand  in  a  fiduciary  relatioa  to 
the  donor  or  not,  the  onus  of  proving  that  the  transaction  is  such  as 
can  be  supported.    "  Wherever,  observed  his  Honor,  "one  person  ob- 
tains, by  voluntary  donation,  a  large  pecuniary  benefit  from  another, 
the  burthen  of  proving  that  the  transaction  is  righteous,  to  use  the  ex- 
pression of  Lord  Eldon,  in  Gibson  v.  Jeyes  (6  Ves.  266),  falls  on   the 
person  taking  the  benefit.     But  this  proof  is  given,  if  it  be  shown  that 
the  donor  knew  and  understood  what  it  was   that  he  was  doing.     If, 
however,  besides  the  obtaining  the  benefit  of  this   voluntary  gift  from 
the  donor,  the  donor  and  the  di>nee  were  so  situated  towards  each  other, 
that  undue  influence  might  have  been  exerci^^ed  by  the  donee  over  the 
donor,  then  a  new  consideration  is  added,  and   the  question  is  not,  to 
use  the  words  of  Lord  Eldon,  in  Huguenin  v.  Baseley^ '  whether  the  do- 
nor knew  what  he  was  doing,  but   how  the   intention  was  produced  ;' 
and  though  the  donor  was  well  aware  what  he  did,  yet  if  his  disposition 
to  do  it  was  produced  by  undue  influence,  the  transaction  would  be  set 
aside. 

"  In  man}'  cases,  the  court,  from  the  relations  existing  between  the 
parties  to  the  transaction,  infers  the  probabilitj'  of  undue  influence 
having  been  exerted.  And  in  such  cases  the  court  watches  the  whole 
transaction  with  great  jealousy,  not  merely  for  the  purpose  of  ascer- 
taining that  the  person  likely  to  be  so  influenced  fully  understood  the 
act  he  was  performing,  but  also  for  the  purpose  of  ascertaining  that 
his  consent  to  perform  that  act  was  not  obtained  by  reason  of  the  infiu- 
ence  possessed  by  the  person  receiving  the  benefit ;  not  that  the  influ- 
ence itself,  flowing  from  such  relations,  is  either  blamed  or  discounte- 
nanced by  the  court ;  on  the  contrary,  the  due  exercise  of  it  is  con- 
sidered useful  and  advantageous  to  society ;  but  this  court  holds,  as  an 
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inseparable  condition,  that  this  influence  should  be  exerted  for  the  benefit 
P^c  Qo-|  of  the  person  subject  to  it,  and  not  for  the  advantage  *of  tiie  per- 
son possessing  it:'^  Hoghton  v.  Hoghton^  15  Beav.  299;  and  see 
Cooke  V.  Lamotte,  lb.  234.  The  wholesome  doctrine,  according  to 
which  in  equit}',  undue  influence  is  presumed  from  certain  fiduciary  re- 
lations,between  the  parties  in  the  case  of  gifts  inter  vivos,  unfortunately 
does  not  apply  to  gifts  by  will.  See  Parfitl  v.  Lawless^  27  L.  T.  Repu 
(N.  S.)  215. 

In  the  present  note,  it  is  proposed  to  consider,  first,  that  class  of  cases, 
in  which  autual  proof  of  undue  influence  may  not  be  required,  but  will, 
upon  grounds  of  public  policy^  be  more  readily  presumed  from  the 
peculiar  relation  subsisting  between  parties. 

As  to  the  relation  of  parent  and  child.'] — Courts  of  equity,  although 
there  is  no  very  great  evidence  of  undue  influence,  will  always  look 
with  a  jealous  eye  upon  donations  from  a  child  to  a  parent,  especially 
where  the  child  has  just  come  of  age,  and  will  set  them  aside  if  any 
advantage  has  been  taken  by  means  of  the  exercise  of  parental    au- 
thority :   Cocking   v.  Pratt^  1   Ves.   401 ;  Baker  v.  Bradley^  2  Sm.  & 
Gifr.  531 ;  7  De  G.  Mac.  &  G.  59t ;    Wright  v.  Vanderplank,  2  K.  &  J. 
1 ;  8  De  G.  Mac.  &  G.  133 ;  Potts  v.  Surr^  34  Beav.  543,  552  ;  Davie^ 
V.  Dames^  4  Giffl  41*7 ;  King  V.  King^  3  Jur.  N.  S.  609,  611 ;  Chambers 
V.  Crahhe^  34  Beav.  457.     In  Carpenter  v.  Herriot^  1  Eden,  338,  where 
a  father  having  advanced  a  child  in  his  infancy,  upon  his  coming  of 
age  took  a  bond  from  him  to  a  greater  amount  than  the  sums  advanced, 
and  which  it  appears  the  son  was  totally  unable  to  pay.  Lord  Keeper 
Henley  held  that  the  bond  was  obtained  by  parental  influence,  and  de- 
creed that  it  should  not  stand  as  a  segurity  for  the  sums  advanced, 
but  be  set  aside  altogether.      "  If,"  said  his    Lordship,  *'  a  bond  be 
given  with  advice  and  deliberation,  this  Court  will  not  set  it  aside 
for  the  obligor,  but  if  a  man  gives  a  voluntary  bond  for  more  than  he 
is  able  to  pay,  the  transaction  speaks  weakness  on  the  one  side,  and  a 
sort  of  imposition  on  the  other."     See  also  Blunden  v.  Barker^  1  P. 
Wms.  639  ;  Young  v.  Peachy^  2  Atk.  254,  258  ;  Olissen  v.  Ogden^  cited 
2Atk.  258;  Heron  y.  Heron ^  2  Atk.  167;  S.  C,  Barnard,  430,  nom. 
Heme  v.  Heme ;  Hawes  v.  Wyatt^  3  Bro.  C.  C.  156 ;  Hoghton  v.  Hogh- 
ton^ 15  Beav  278;  Meadows  v,  Meadoxcs^  16  Beav.  401;  Bury  v.  Oppen- 
heim,  26  Beav.  594 ;   Turner  v.  Collins,  7  L.  R.  Ch.  App.  329,  342. 

The  same  principles  are  applicable  to  a  person  obtaining  a  volun- 
tary gift,  who  has  put  himself  in  loco  parentis  towards  the  donor. 
Thus,  in  the  case  of  Archer  v.  Hudson,  7  Beav.  551,  a  niece,  two 
months  after  she  came  of  age,  and  after  her  guardians  had  full3'  ac- 
counted to  her,  entered  into  a  voluntary  security  for  her  uncle,  by  whom 
she  had  been  brought  up,  and  who  was  considered  by  the  Court  as 
standing  in  loco  parentis.  Lord  Langdale,  M.  R.,  set  aside  the  security. 
"  Nobody,"  observed  his  Lordship,  "  has  ever  asserted  that   there 
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cannot  be  a  pecuniary  transaction  between  a  parent  and  child,  the  child 
being  of  age  ;  bat  *everybody  will  affirm  in  this  Court  that,  if  p^^j> . -i 
there  be  a  pecuniary  transaction  between  parent  and  child,  just  •- 
after  the  child  attains  the  age  of  twenty-one  years,  and   prior  to  what 
may  be  called  a  complete  '  emancipation,'  without  any  benefit  moving 
to  the  child,  the  presumption  is,  that  an  undue  influence  has  been   ex- 
ercised to  procure  that  liability  on  the  part  of  the  child  ;  and  that  it  is 
the  business  and  the  duty  of  the  party  who  endeavors  to  maintain  such 
a  transaction,  to  show  that  that  presumption  is  adequatel}'  rebutted ; 
and  that  it  may  be  adequately  rebutted,  is  perfectly  clear.     This  Court 
does  not  interfere  to  prevent  an  act  even  of  bounty  between  parent  and 
child ;  but  it  will  take  care  (under  the  circumstance  in  which  the  parent 
and  child  are  placed  before  the  emancipation   of  the  child)  that  such 
child  is  placed  in  such  a  position  as  will  enable  him  to  form  an  entirely 
free  and  unfettered  judgment,  independent  altogether  of  any  sort  of 
control."    And  see  Bevett  v.  Harvey^  1  S.  &  S.  502 ;  Dettmar  v.  Metro- 
politan and  Provincial  Bank  {Limited),,  1  Hem.  &  Mill.  641. 

If  the  transaction  between  parent  and  child  is  reasonable,  and  entered 
into  with  good  faith,  equity  will  not  interfere,  as  in  Blackhom  v. 
Edgeley^  1  P.  Wms.  600,  606,  where  a  son  in  plentiful  circumstances 
gave  his  father  a  bond  to  pay  him  an  annuity  of  1201.  for  his  life. 
Lord  Maccl*>8field  held,  that,  as  it  appeared  to  have  been  the  free  act 
of  the  son,  and  what  he  thought  himself  obliged  in  honor  to  do,  and 
there  being  no  proof  to  impeach  it,  it  ought  not  to  be  set  aside  in 
equity. 

So  it  seems,  if  a  father  prevail  upon  a  son,  tenant  in  tail  under  a 
settlement,   to  take  an  estate  for  life  only,  with  remainder  to  his  first 
and  every  other  son,  the  transaction  will  not  be  set  aside  upon  the  sug- 
gestion of  the  father's  having  an  undue  influence  over  him :  Tendril  v. 
&mitK  2  Atk.  86  ;  Jenner  v.  Jenner^  2  De  G.  F.  &  Jo.   359.     So,  if  a 
son,  tenant  in  tail,  and  a  father,  tenant  for  life,  agree  on  something  for 
the  benefit  of  the  younger  children,  and  afterwards  the  son  complains 
of  paternal  authority  being  exerted,  though  there  might  be  something 
of  that  sort,  yet.  if  the  agreement  be  reasonable,  the  Court  will  not  set 
it  aside.     Per   Lord   Hardwicke,  C,  in  Cory  v.  Cory,^  1  Ves.  19 ;  and 
see  Hartopp  v.  Bartopp^  21  Beav.  259.     But  these  cases  would  come 
within  the  nature  of  family  arrangements ;  as  to  which  see  Stapilton  v. 
Stapiltfm^ Sind  note,  post;  Meadoios  v.  Meadows^  16  Beav.  401 ;  Baker 
V.  Bradley^  2  Sm.  &  Giff.  531 ;  T  De  G.  Mac.  &  G.  597  ;  Jenner  v.  Jen- 
ner, 2  De  G.  F.  &  Jo.  359. 

It  has  been  held  in  a  recent  case,  that  the  relation  of  father  and 
daughter  did  not  of  itself  render  the  validity  of  an  arrangement  be- 
tween them  respecting  *a  reversionary  interest  of  the  daughter  r*coc-i 
BO  doubtful  as  to  justify  a  trustee  in  reflising  to  transfer  a  fund 
ui  pursuance  of  the  arrangement  without  the  indemnity  of  the  Court. 


1178  UNDUE     INFLUKNCE. 


And  a  trustee  so  refusing,  and  who  did  not  show  that  he  had  endeav- 
ored to  ascertain  the  real  nature  of  the  transaction,  was  decreed  to  pay 
the  costs  of  a  suit  rendered  necessay  by  his  conduct :  Firniin  v.  PuU 
ham^  2  De  G.  &  Sm.  99;  In  re  Cater's  Trunt^  25  Beav.  361.  But 
see  King  v.  King,  27  L.  J.,  N.  S.  (Ch.)   29. 

As  to  the  relation  of  guardian  and  toard.'] — A  donation  from  a  ward 
to  a  guardian  is  looked  upon  with  great  jealouslj' :  and  if  it  has  been 
obtained  immediatelj'  upon  the  ward^s  attaining  his  majority,  it  will 
be  set  aside,  upon  the  presumption  of  undue  influence  having  been  used 
by  the  guardian  ;  and  even  a  considerable  time  after  that  event,  upon 
proof  that  the  influence  of  the  guardian  over  the  ward  still  existed  ;  and 
if  undue  influence  can  be  fsiirly  presumed  from  the  relative  position 
of  the  parties,  or  proved,  the  trouble  or  loss  of  time  the  guardian  may 
have  sustained  in  fulfilling  the  duties  of  his  office  will  not  avail  him  as 
a  defence  or  excuse  for  accepting  or  obtaining  such  a  donation. 
"  Where,"  sa3-8  Lord  Mardwicke,  "  a  man  acts  as  guardian,  or  trustee 
in  the  nature  of  a  guardian,  for  an  infant,  the  Court  is  extremely  watch- 
ful to  prevent  that  person's  taking  any  advantage  immediately  upon 
his  ward  or  cestui  que  trust  coming  of  age,  and  at  the  time  of  settling 
accounts  or  delivering  up  the  trust,  because  an  undue  advantage  maj*  be 
taken.  It  would  give  an  opportunity,  either  by  flattery  of  force — by 
good  usage  unfairly  meant,  or  by  bad  usage  imposed — to  take  such  an 
advantage.  And,  therefore,  the  principle  of  the  Court  is  of  the  same 
nature  with  relief  in  this  Court,  on  the  head  of  public  utility;  as  in 
bonds  obtained  from  young  heirs,  and  rewards  given  to  an  attorney 
pending  a  cause,  and  marriage  brokage  bonds.  All  depends  upon  pub- 
lic utility  ;  and,  therefore,  the  Court  will  not  suffer  it,  though,  perhaps, 
in  a  particular  instance,  there  may  not  be  any  actual  unfairnei>s,     .     • 

.  .  .  The  rule  of  the  Court  as  to  guardians  is  extremely  strict, 
and  in  some  cases  does  not  infer  some  hardship ;  as  where  there  has 
been  a  great  deal  of  trouble,  and  the  guardian  has  acted  fairly  and 
honestly ;  and  yet  he  shall  have  no  allowance.  But  the  Court  has  es- 
tablished that  on  great  utility  and  on  necessity,  and  on  this  principle 
of  humanity,  that  it  is  a  debt  of  humanity  that  one  man  owes  to  another, 
as  every  man  is  liable  to  be  in  the  same  circumstances : "  Hylion  v. 
Hylton,  2  Ves.  549. 

A  gift  from  a  ward  to  a  guardian  will  be  the  more  readily  set  aside, 
if,  at  the  time  of  its  being  made,  the  guardianship  accounts  *are 
L  -I  not  all  settled,  or  the  ward's  property  is  retained  by  his  guardian. 
Thus,  in  Pierse  v.  Waring,  1  P.  Wms.  121,  Cox's  note ;  S,  C,  cited  2 
Yes.  549,  a  ward,  immediately  on  coming  of  age,  directed  his  guardian 
to  retain  and  invest,  in  his  own  name,  a  sum  of  money  in  the  purchase 
of  3000Z.  East  India  Stock;  and  afterwards,  by  a  deed  of  gift,  con- 
firmed the  3000Z.  stock  to  his  guardian.  After  the  death  of  the  ward,  a 
bill  being  filed  by  parties  claiming  under  him.  Lord  Hardwicke  decreed 
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that  the  3000/.  stock  having  been  retained  by  the  guardian  out  of  the 
estate  of  his  ward,  just  on  his  attaining  twenty-one,  on  pretence  of  re- 
ward or  present  for  his  trouble  in  the  guardianship,  ought  not,  under 
the  circumstances,  to  be  allowed,  and  ordered  the  deed  of  confirmation 
to  be  delivered  up  to  be  cancelled.  And  in  Hylton  v.  Hylton^  2  Ves. 
547,  where  an  uncle,  who  was  trustee  and  acted  as  guardian  to  his 
nephew,  upon  coming  to  an  account  and  delivering  up  the  estate  to  his 
nephew,  who  was  then  about  twenty-two,  took  from  him  a  general  re- 
lease and  written  discbarge,  and  also  a  voluntary  grant  of  an  annuity 
of  60Z.,  Lord  Hardwicke  set  the  annuity'  aside,  upon  a  bill  filed  by  the 
nephew.  And  see  Dawson  v.  Massey^  1  Ball  &  B.  219,  where  a  lease 
granted  to  a  guardian,  and  Aylward  v.  Kearney^  2  Ball  &  B.  463,  where 
leases  granted  to  a  guardian's  son  were  set  aside.  See  and  consider 
Cray  v.  Mansfield^  1  Ves.  379  ;  Thornber  v.  Sheard^  12  Beav.  589.  In 
Hatch  V.  Hatck^  9  Ves.  292,  a  guardian,  who  was  incumbent  of  a  living, 
obtained  from  his  ward,  soon  after  she  came  of  age,  a  conveyance  of 
the  advowson  of  the  living  expressed  to  be  made  in  consideration  of 
her  great  friendship,  kindness,  and  regard  for  him,  the  care  taken  of 
her  by  him,  Ac;  and  10*.  to  his  brother,  who  was  the  attorney  who 
prepared  the  deed,  and  one  of  the  attesting  witnesses,  and  who  after- 
wards became  her  husband.  She  continued  to  live  with  her  guardian 
for  about  four  years  afterwards,  when  she  married  her  guardian's 
brother ;  and  sixteen  years  after  her  marriage,  upon  the  death  of  her 
guardian,  she  and  her  husband  filed  a  bill  to  be  relieved  against  the  con- 
veyance. Lord  Eldon,  considering  that  she  had  never  been  her  own 
mistress,  being  with  her  guardian  till  her  marriage,  and  with  her  bus- 
band  since,  notwithstanding  the  time  which  had  elapsed,  and  taking 
into  consideration  the  nature  of  the  property,  ordered  the  instrument 
to  be  delivered  up  to  be  cancelled ;  but  as  the  husband  was  particeps 
criminis,  the  order  was  made  without  costs.. 

Another  case  may  also  be  mentioned,  that  of  The.  Duhe  of  Hamilton 
V.  LordMohun^  1  P.  Wms.  118.  There  the  duke,  being  about  to  marry, 
entered  with  great  deliberation  into  marriage  articles,  one  of  which  was, 
that  he  should,  *  within  two  days  after  the  marriage,  release  his 
intended  wife's  mother,  who  was  her  guardian,  of  all  accounts  of  L  ^ 
the  mesne  profits  of  the  estate.  Lord  Chancellor  Cowper,  admitting 
that  there  had  been  no  surprise,  held,  that  the  covenant  to  make  such 
release  ought  to  be  set  aside,  as  it  seemed  to  be  extorted  from  the  duke 
by  one  who  had  a  power  over  the  young  lady  as  a  parent,  which  ought 
not  to  have  been  made  use  of  in  that  manner ;  that  it  was  as  if  the 
mother  should  say,  '  You  shall  not  have  my  daughter  unless  you  will 
release  all  accounts ;  and  that,  to  tolerate  such  an  agreement,  would  be 
paving  a  way  to  guardians  to  sell  infants  under  their  wardship ;  and  the 
greater  the  fortune  was,  the  greater  would  be  the  temptation  to  treat  in 
this  manner  with  the  guardian. 
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So  a  voluntary  settlement,  made  by  a  female  ward  soon  after  she 
came  of  age,  under  the  influence  of  her  guardian,  and  without  the  ad- 
vice of  an  independent  solicitor,  and  the  eflfect  of  which  was  to  deprive 
her  of  the  control  over  her  own  property  was  set  aside  as  improvident, 
especially  as  no  power  of  revocation  was  reserved  :  Everitt  v.  Everiit^ 
10  L.  R.  Eq.  405. 

The  principle  applies  also  to  any  person  assuming  the  office  and  func- 
tions of  a  guardian,  although  not  legally  so  constituted.  Griffin  v. 
De  VeulUy  ante^  p.  546,  cited. 

Where,  however,  the  influence,  as  well  as  the  legal  authority  of  the 
ward,  has  completely  ceased,  and  the  ward  has  been  put  in  possession 
of  his  property,  after  a  full  and  fair  settlement  of  accounts,  equity  will 
not  interfere  to  set  aside  a  reasonable  gift  to  the  guardian.  See  HyUon 
V.  Hylton^  2  Ves.  549 ;  Hatch  v.  Hatch^  9  Ves.  296,  where  Lord  Eldon 
says,  "  There  may  not  be  a  more  moral  act,  one  that  would  do  more  credit 
to  a  young  man  beginning  the  world,  or  afford  a  better  omen  for  the 
future,  than  if,  a  trustee  having  done  his  duty,  the  cestui  qui  trust 
taking  it  into  his  fair,  serious,  and  well-informed  consideration,  were 
to  do  an  act  of  bounty  like  this.  But  the  court  cannot  permit  it,  ex- 
cept quite  satisfied  that  the  act  is  of  that  nature,  for  the  reason  often 
given." 

As  to  opening  the  accounts  of  guardians,  see  Wych  v.  Packington^  3 
Bro.  P.  C.  46,  Toml.  edit;  Meniah  v.  Melluh,  1  S.  &  S.  138 ;  Remit  v. 
Hat-vey,  1  S.  &  S.  502. 

As  to  the  relation  of  trustee  and  cestui  qui  trusty  to  which  much 
the  same  principles  apply  as  in  the  above-mentioned  relations  of  parent 
and  child,  and  guardian  and  ward,  see  Hatch  v.  Hatched  Ves.  192; 
Hunter  y.  Atkins^  3  My.  &  K.  113,  135;  Ellis  v.  Barker,  19  W.  R. 
(M.  R.)  963 ;  S.  (7.,  20  W.  R.  (L.  J.)  160. 

r*^88l  As  to  the  relation  of  legal  adviser  *and  client.']  -  CourtB  of 
equity  have  always  acted  strictly  up  to  this  rule,  that  a  solicitor 
can,  by  act  inter  vivos,  take  nothing  for  his  own  benefit  from  his  client, 
pending  a  suit,  save  his  demand,  or  indeed  at  any  time  while  the  connec- 
tion between  them  subsists,  with  the  influence  attending  it ;  for  though 
the  transaction  be  as  righteous  as  ever  was  carried  on,  it  is  the  settled  law, 
that  the  connection  must,  as  in  the  case  of  guardian  and  ward,  be  bona 
fide  dissolved,  before  he  can  take  anything  beyond  his  regular  fees : 
Proof  V.  Hines,  Ca.  t.  Talb.  116  ;  Walmesley  v.  Booth,  2  Atk.  25  ; 
Drapers^  Company  v.  Davis,  2  Atk.  295 ;  Oldham  v.  Hand,  2  Ves. 
259 ;  Welles  v.  Middleton,  1  Cox,  112  ;  4  Bro.  P.  C.  245 ;  Newman  v. 
Payne,  2  Ves.  jun.  199  ;  Hatch  v.  Hatch,  9  Ves.  296  ;  Wood  v.  Downes, 
18  Ves.  120;  Strachan  v.  Brandon,  there  cited,  p.  127;  Moore  v 
Prance,  9  Hare,  299 ;  Re  Ingle,  21  Beav.  2*75  ;  Walker  v.  Smith,  29 
Beav.  394  ;  Re  Holmes*s  Estate,  3  Oiff.  331 ;  O^Brien  v.  Lewis,  4  Gitf. 
221  ;  32  L.  J.  N.  S.  (Ch.)   665 ;    Gardener  v.  Ennor,  35   Beav.  549. 
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And  evidence  is  admissible  to  shew  that  a  consideration  expressed 
upon  the  face  of  the  deed  by  which  a  client  conveys  property  to  his 
attorney  is  fictitious  (  Tonipson  v.  Judge^  3  Drew.  306). 

Where,  however,  there  was  no  cause  pending,  and  it  was  proved  that 
there  was  no  undue  influence  exercised  by  the  attorney,  a  gift  to  him 
has  been  held  valid :  Oldham  v.  Hand^  2  Ves.  259  ;  and  see  Harris  v. 
Tremenheere^  15  Ves.  34. 

It  appears  that  an  attorney^  although  he  himself  has  prepared  it,  may 
take  a  gift  under  the  will  of  a  client,  for  his  own  benefit  as  devisee  or 
legatee,  if  the  will  was  not  made  under  any  mistake,  or  misapprehen- 
sion caused  by  the  attorney :  Hindson  v.  Weatherill^  5  De  G.  Mac.  & 
G.  301 ;  reversing  S.  C,  1  S.  &  Giff.  604 ;  Walker  v.  Smithy  29  Beav. 
394. 

A  voluntary  conveyance  to  counsel  by  the  client,  expressed  to  be  in 
consideration  of  the  services  of  counsel,  will  be  s^t  aside  on  the  ground 
of  public  policy  :  Broun  v.  Kennedy^  33  Beav.  133  ;  4  De  G.  J.  &  Sm. 
217. 

Whenever  a  professional  man  is  called  upon  to  give  his  services  to  / 
his  client,  whether  to  prepare  a  deed  or  will,  the  law  imputes  to  him  a 
knowledge  of  all  the  legal  consequences  to  result  therefrom,  and  re- 
quires that  he  should  distinctly  and  clearly  point  out  to  his  client  all 
those  consequences  froi^  whence  a  benefit  ma}"^  arise  to  himself  from 
the  instrument  so  prepared ;  and  if  he  fail  to  do  so,  a  court  of  equity 
will  deprive  him  of  it.  See  Segrave  v.  Kirwan^  Beat.  157  ;  there  a 
barrister  drew  a  will  for  a  friend,  and  was  made  executor,  in  which 
character  he  became  entitled'  to  the  personal  estate ;  he  was  held,  how- 
ever, by  Lord  Chancellor  Hart  *to  be  a  trustee  for  the  next  of  r^tKoqn 
kin.  "  The  testator's  intention,"  said  his  Lordship,  "  was  not 
directed  to  his  personal  estate,  and  he  thought  he  was  only  disposing 
of  his  real  estate :  it  became  the  bounden  duty  of  the  defendant  to 
have  informed  him,  that  if  he  made  no  disposition  of  his  personal 
estate,  the  law,  in  consequence  of  his  being  the  executor,  would 
entitle  him  to  retain  it  for  his  own  benefit.  He  was  bound 
to  inquire  of  the  testator  in  plain  and  distinct  terms,  whether  it 
was    his    will    that    the    defendant   should   so   retain   the     personal 

estate    for  his    own   benefit The    defendant    has    stated 

that  he  did  not  know  the  rule  of  law  which  gives  to  an  executor  the 
undisposed  residue.  Be  it  so :  but  in  the  administration  of  justice, 
what  ought  to  result  from  that  ignorance  ?  The  testator  relied  on 
the  defendant's  knowledge  of  law,  as  well  as  on  his  integrity.  Will 
the  avowal  of  ignorance  of  the  law  in  the  legal  adviser  justify  the  dis- 
inheriting of  the  testator's  relations  in  favour  of  that  adviser?"  See 
also  Buckley  v.  Wilford,  2  C.  &  F.  102 ;  8  Bligh,  N.  S.  Ill ;  Nanney 
Y.  Williams^  22  Beav.  452 ;  Corley  v.  Stafford,  1  De  G.  &  Jo.  235  ;  Sugd* 
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Prop.  192;  and  see  Ex  parte  Collins^  2  Ir.  Ch.  Rep.  618;  Garrett  v. 
Waicinaon,  2  De  G.  &  Sm.  244. 

Until  recently  an  attorney  could  not  take  a  security  from  his  client 
for  future  costs  (Jones  v.  Tripp^  Jac.  322) ;  tliough  he  might  for  costs 
then  due  ;  and  if  it  were  for  costs  due  and  to  become  due^  it  has  been 
held  valid  as  to  the  costs  then  due  only  (  Williams  v.  Piggott^  Jac.  598  ; 
Pitcher  v.  Righy^  9  Price,  T9)  ;  and  where  an  account  was  decreed  to  be 
taken  of  the  dealings  between  an  attorney  and  his  client,  in  the  course 
of  which  the  attorney  had  taken  securities  from  his  client,  the  attorney 
was  obliged  not  only  to  prove  the  securities,  but  the  consideration  for 
which  they  were  given  (Jones  v.  Thomas^  2  Y.  &  C.  Exch.  Ga.  498)  ; 
and  a  mortgage,  bond  or  judgment  given  by  a  client  to  a  solicitor  to 
secure  costs  was  formerly  held  only  to  stand  as  a  security  for  as  much 
as  was  actually  due,  and  would  be  set  aside  after  a  considerable  time: 
Newman  v.  Payne^  4  Bro.  C.  C.  350 ;  S.  C,  2  Ves.  jun.  199 ;  Langstaffe 
V.  Taylor^  14  Ves.  262;  Wood  v.  Downes,  18  Ves.  120,  127 ;  Pitcher  v. 
Righy^  9  Price,  79.  See  also  Drapers*  Company  v.  Davis^  2  Atk.  295  ; 
and  Saunderson  v.  Glasse,  2  Atk.  296 ;  In  re  Moss^  17  Beav.  346 ;  Moss 
V.  Bainhridge^  17  Beav.  478  ;  Morgan  v.  Higgins^  1  Giff.  270. 

If,  however,  an  account  had  been  settled,  and  a  security  taken  by  a 
solicitor  from  his  client,  though  it  was  viewed  with  jealousy,  it  would 
not  be  treated  as  a  nullity.  Where,  therefore,  a  solicitor  and  client  had 
settled  an  account,  and  the  client  gave  a  mortgage  and  a  covenant  to 
T  pay  the  sum  alleged  to  be  due,  and  the  *8olicitor  having  sued 
L  -J  on  the  covenant,  the  client  filed  a  bill  impeaching  the  transac- 
tion on  the  ground  of  surprise,  undue  influence,  and  error,  which  being 
denied  by  the  answer,  a  motion  to  stay  proceedings  on  the  covenant 
was  refused :  Jones  v.  Roberts^  9  Beav.  419  ;  but  see  Pince  v.  Beattie^  32 
L.  J.  N.  S.  (Ch.)  734. 

But  after  acquiescence  for  a  long  time,  although  a  solicitor  might, 
pending  his  employment,  have  taken  security  from  a  poor  and  illiterate 
client  for  costs  due,  and  to  become  due^  unless  actual  fraud,  such  as  in- 
tentional misrepresentation  or  concealment  on  the  part  of  the  attorney, 
were  proved,  the  accounts  would  not  be  opened.  Shaw  v.  Neale^  20 
Beav.  157, 180  ;  and  see  Blagrave  v.  Routh^  2  K.  &  J.  509  ;  8  De  G.,  Mac. 
&  G.  620.  Now,  iiowever,  by  the  Attorneys'  and  Solicitors'  Act,  1870 
(33  &  34  Vict.  c.  28),  s.  16,  an  attorney  or  solicitor  may  take  security 
from  his  client  for  his  future  fees,  charges,  and  disbursements,  to  be 
ascertained  by  taxation  or  otherwise. 

An  agreement  by  a  solicitor  to  receive  a  fixed  sum  for  costs  for  busi- 
ness hereafter  to  be  done,  was  formerly  held  not  to  be  binding  upon  his 
client,  who  was  notwithstanding  payment  under  it,  entitled  to  an  order 
of  the  Court  for  the  delivery  of  a  bill  of  costs  and  its  taxation.  In  re 
Newman^  30  Beav.  196. 

Now,  however,  by  the  Attorneys'  aad  Solicitors'  Act,  1870  (33  &  34 
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Tict.  c.  28),  9.  4,  "an  attorney  or. solicitor  niaj^  make  an  agreement  in 
writing  with  his  client,  respecting  the  amount  and  manner  of  payment 
for  the  whole  or  any  part  of  any  past  or  future  services,  fees,  charges, 
or  disbursements,  in  respect  of  business  done  or  to  be  done  by  such 
attorney  or  solicitor,  whether  as  an  attorney  or  solicitor,  or  as  an  advo- 
cate or  conveyancer,  either  by  a  gross  sum,  or  by  commission  or  percent- 
age, or  by  saliirj'^,  or  otherwise,  and  either  at  the  same  or  at  a  greater, 
or  at  a  less  rate  as,  or  than  the  rate  at  which  he  would  otherwise  be  en- 
titled to  be  remunerated,  subject  to  the  provisions  and  conditions  in 
this  part  of  the  Act  contained."  These  provisions,  which  are  somewhat 
stringent,  provide  (amongst  other  things)  for  the  taxation  in  certain 
cases  of  amounts,  payable  under  agreements  (sect.  4),  save  the  rights 
of  third  persons  (sect.  5),  exclude  further  claims  on  the  part  of  the 
attorney  or  solicitor  (sect.  6),  prevent  their  relieving  themselves  from 
responsibility  for  negligence  (sect.  7),  provide  for  the  determination  of 
all  questions  relating  to  such  agreements,  by  motion  or  petition  without 
suit  or  action  (sect.  8),  and  that  agreements  may  be  set  aside  (sect.  9) 
or  reopened  after  paj'ment  thereunder  in  special  cases  (sect.  10). 

The  doctrine  of  equitj'^,  upon  tlie  subject  of  voluntary  donations  con- 
ferred  upon   persons   standing  towards  the    donee    in   the  intimate 
♦relations  before  referred  to,  has  been  well  summed  up  by  Lord  r^ncot-i 
Brougham,  in  his  elaborate  judgment  in  Hunter  v.  Atkins^  3 
My.  &  K.  135.     "There  are,"  said  his  Lordship,  "certain   relations 
known  to  the  law,  as  attorney,  guardian,  trustee.    If  a  person  standing 
in  these  relations  to  client,  ward,  or  cestui  que  trust,  takes  a  gift  or 
makes  a  bargain,  the  proof  lies  upon  him  that  he  has  dealt  with  the 
other  party,  the  client,  ward,  &c.,  exactly  as  a  stranger  would  have 
done,  taking  no  advantage  of  his  influence  or  knowledge,  putting  the 
other  party  on  his  guard,  bringing  everything  to  his  knowledge  which 
he  himself  knew.     In  sliort,  the  rule,  rightly  considered,  is,  that  the 
person  standing  in  such  relation  must,  before  he  can  take  a  gift,  or  even 
enter  into  a  transaction,  place  himself  in  exactly  the  same  position  as  a 
stranger  would  have  been  in ;  so  that  he  may  gain  no  advantage  what- 
ever from  ihi.s  relation  to  the  other  party  bej'ond  what  may  be  the 
natural  and  unavoidable  consequence  of  kindness  arising  out  of  that 
relation.     A  client,  for  example,  maj^  naturally  entertain  a  kindly  feel- 
ing towards  an  attorney  or  solicitor,  by  whose  assistance  he  has  long 
benefited,  and  he  may  fairly  and  wisely  desire  to  benefit  him  by  a  gift ; 
or,  without  such  an  intention  being  the  predominating  motive,  he  may 
wish  to  give  him  the  advantage  of  a  sale  or  a  lease ;  no  law  that  is  tol- 
erable among  civilised  men,  men  who  have  the  benefits  of  civility,  with- 
out the  evils  of  excessive  refinement  and  overdone  subtlety,  can  ever 
forbid  such  a  transaction,  provided  the  client  be  of  mature  age  and  of 
sound  mind,  and  there  be  nothing  to  show  that  deception  was  practised, 
or  that  the  attorney  or  solicitor  availed  himself  of  his  situation  to  with 
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hold  any  knowledge,  or  to  exercise  any  influence  hurtful  to  others,  and 
advantageous  to  himself ;  in  a  word,  standing  in  the  relation  in  which 
he  stands  to  the  other  party,  the  proof  lies  upon  him  (whereas,  in  the 
case  of  a  stranger,  it  would  lie  on  those  who  opposed  him),  to  show  that 
he  has  placed  himself  in  the  position  of  a  stranger;  that  he  has  cut  off^ 
as  it  were,  the  connection  which  bound  him  to  the  party  giving  or  con- 
tracting, and  that  nothing  has  happened  which  might  not  have  happened 
had  no  such  connection  subsisted.     The  authorities  mean  nothing  else 
than  this,  when  they  say,  as  in  Gibson  v.  Jeyes  (6  Ves.  277),  that  attor- 
ney and  client,  trustee  and  cestui  que  trust,  ma}*  deal,  but  that  it  must 
be  at  arm's  length,  the  parties  putting  themselves  in  the  situation  of 
purchasers  and  vendors,  abd  performing,  as  the  Court  said  (and  I  take 
leave  to  obsei-ve,  not  very  felicitously  or  even  very  correctly),  all  the 
duties  of  those  characters ;  the  authorities  mean  no  more,  taken  fairly 
r*592l  **^^^  candidly  towards  the  Court,  when  they  say,  as  in  Wright 
V.  Proud  (13  Ves.  138),  that  an  attorney  shall  not  take  a  gift 
from  his  client  wliile  the  relation  subsists,  though  the  transaction  may 
be  not  onl}^  free  from  fraud,  but  the  most  moral  in  its  nature :  a  dictum, 
reduced  in  Hatch  V.  Hatch  (9  Ves.  206),  to  this,  that  it  is  almost  impos- 
sible for  a  gift  from  a  client  to  attorney  to  stand,  because  the  difficulty 
is  extreme  of  shewing  that  everything  was  voluntary  and  fair,  and  with 
full  warning  and  perfect  knowledge ;  for  in  Harris  v.  Tremenhere  (16 
Ves.  40),  tiie  Court  only  held,  that,  in  such  a  case,  a  suspicion  attaches 
on  the  transaction,  and  calls  for  minute  examination." 

As  to  the  exercise  of  jurisdiction  where  no  peculiar  relation  exists 
between  the  donor  and  doneeJ] — The  principle  upon  which  equity  will 
give  relief  as  against  the  persons  standing  in  the  above-mentioned  rela- 
tions to  the  donor,  will,  as  has  been  before  stated,  be  extended  and  ap- 
plied to  all  the  variety  of  relations  in  which  dominion  may  be  exercised 
by  one  person  over  another.    And  see  Smith  v.  Kay^  7  Ho.  L.  Ca.  750. 
In  Dent  v.  Bennett^  4  My.  &  Cr.  262,  where  a  gift,  obtained  by  a  medi- 
cal attendant  from  his  patient,  was  set  aside  by  Lord  Cottenham,  it  was 
argued,  upon  the  authority  of  the  civil  law  and  some  reported  cases, 
that  medical  attendants  were,  upon  questions  of  this  kind,  within  that 
class  of  persons  whose  acts,  when  dealing  with  their  patients,  ought  to 
be  watched  with  great  jealousy.     *'  Undoubtedly,"  observed  his  Lord- 
ship, "  they  are ;  but  I  will  not  narrow  the  rule,  or  run  the  risk  of  in 
any  degree  fettering  the  exercise  of  the  beneficial  jurisdiction  of  this 
Court  by  any  enumeration  of  the  description  of  persons  against  whom 
it  ought  to  be  most  freely  used."     In  Lyon  v.  Home^  6  L.  R.  Eq.  655, 
Mrs.  Lyon,  a  widow,  aged  seventy-five,  within  a  few  days  after  seeino* 
one  Home,  who  claimed  to  be  a  "  spiritual  medium,"  was  induced  from 
the  belief  that  she  was  fulfilling  the  wishes  of  her  deceased  husband, 
conveyed  to  her  through  the  medium  of  Home,  to  adopt  him  as  her  son, 
to  transfer  24,000/.  to  him ;  to  make  her  will  in  his  favour ;  afterwards 
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to  give  hiin  a  furcher  sum  of  6,000/.;  and  also  to  settle  upon  him,  sub- 
ject to  her  life  interest,  the  reversion  of  30,000Z.  These  gifts  were  made 
'without  consideration,  and  without  power  of  revocation.  It  was  held 
by  Sir  G.  M.  GifTard,  Y.  C.j  that  the  relation  proved  to  have  existed 
between  them  implied  the  exercise  of  dominion  and  influence  by  Home 
over  Mrs.  Lyon,  and,  consequently,  that  as  Home  had  failed  to  prove 
that  these  gifts  were  the  pure,  voluntary,  well-understood  acts  of  Mrs. 
Lyons'  mind,  they  must  be  set  *aside.  See  also  Gibson  v.  Bus-  r^txaq-] 
«eW,  2  Y.  &  C.  C.  C.  104 ;  Fowler  v.  Wyatt,  24  Beav.  232,  237.  ^         ^ 

So,  where  a  widower  married  the  sister  of  his  deceased  wife,  it  was 
held  by  Lord  Campbell,  C,  affirming  the  decision  of  Sir  J.  Stuart,  Y. 
C.  (reported  2  Giff.  279),  that  the  relation  thus  constituted  imposed 
upon  the  widower  claiming  the  benefit  of  a  settlement  made  on  him  by 
his  wife's  sister,  the  onus  of  showing  that  at  tlie  time  of  entering  into 
the  transaction  she  was  fully,  fairly,  and  truly  informed  of  its  character 
and  of  her  legal  status:   Coulaon  v.  Allison^  2  De  G.  F.  &  Jo.  521. 

The  influence  of  a  man  over  a  woman  to  whom  he  is  engaged  to  be  mar- 
ried is  presumed  to  be  so  great,  that  the  Court  will  look  with  great  vigi- 
lance at  the  circumstances  and  situation  of  the  parties,  and  will  not  only 
consider  the  influence  which  the  intended  husband,  either  by  soothing 
or  violence,  may  have  used,  but  require  satisfactory  evidence  that  it 
has  not  been  used:  Page  v.  Horne^  11  Beav.  227,  235,  236  ;  Corhett  v. 
Brock^  20  Beav.  524 ;  James  v.  Holmes^  31  L.  J.  N.  S.  (Ch.)  567. 

In  Harvey  v.  Mounty  8  Beav.  439,  a  voluntary  settlement  by  a 
younger  sister  of  the  whole  of  her  present  and  future  properly  princi- 
pally in  favour  of  her  eldest  sister,  was  set  aside  upon  the  same  prin- 
ciple as  the  transaction  in  the  principal  case,  viz  ,  that  the  eldest  sister 
had  obtaiFied  great  ascendency  and  influence  over  the  younger  sister, 
and  was  allowed  to  assume  the  management  of  all  her  affairs ;  the  cir- 
cumstances of  the  transaction  moreover  being  open  to  suspicion,  the 
settlement  being  very  improvident,  and  the  younger  sister  not  having 
had  the  benefit  of  independent  professional  advice;  And  sec  Osmond 
v.  Fitzroy^  3  P.  Wms.  129,  and  note  ;  Bridgman  v.  Green^  2  Yes.  627  ; 
Wilm.  58;  Norton  v.  Belly,  2  Edn.  286;  WHghl  v.  Proud,  13  Yes. 
136 ;  Purcell  v.  M'Namara,  14  Yes,  91 ;  Collins  v.  Hare,  1  Dow,  &  C. 
139;  Cooke  v.  Lamotte,  15  Beav.  234;  Wilkinson  v.  Fowkes,  9  Hare, 
692;  Cuslance  v.  Cunningham,  13  Beav.  363  ;  King  v.  Smith,  21  Beav. 
522 ;  where  deeds,  upon  proof  of  undue  iufiuence,  independent  of  any 
fiduciary  relation,  were  set  aside. 

Perhaps  no  general  rule  can  well  be  laid  down, as  to  what  amounts  to 

undue  infiuence ;  that  will  be  a  question  for  the  Judge  to  decide,  upon 

the  circumstances  of  each  particular  case,  and  such  circumstances  as 

the  non-intervention  of  a  disinterested  person,  or  professional  adviser 

on  the  behalf  of  the  donor ;  especially  if  the  donor  is,  from  age  or 

weakness  of  disposition,  likely  to  be  imposed  upon  (Griffiths  v.  Bohins 
VOL.  II. — 75 
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3  Madd.  191 ;  Dent  v.  Bennett,  4  My.  &  Cr.  2T3 ;  Harvey  v.  Mount^  8 
Beav.  439  ;  Page  v.  Horne^  11  Beav.  *227):  the  statement  of 
L  -J  a  consideration,  where  there  was  actually  none  {Hawes  v. 
Wyatt,  3  Bro.  C.  C.  156  ;  Gibson  v.  Bussell,  2  Y.  &  C.  C.  C.  204 ;  Sharp 
V.  Leach,  31  Beav.  491) ;  the  absence  of  a  pojter  of  revocation  (Coults 
V.  Ackworth  J  SluB,.  Eq.  558 ;  Wolluston  v.  Tribe,  9  L.  R.  Eq.  44; 
Everitt  v.  Everilt,  10  L.  R.  Eq.  405 ;  Lyon  v.  Home,  6  L.  R.  Eq.  655 ; 
Hall  V.  Hall,  21  L.  T.  R.  (N.  S.)  115 ;  20  W.  R.  (V.  C.  W.)  797  ;  41  L- 
J.  (N.  S.)  Ch.  667 ;  the  improvidence  of  the  transaction  (Harvey  v. 
Mount,  8  Beav.  439),  furnish  a  probable  though  not  always  a  certain 
test  of  undue  influence  or  fraud:  Phillips  v.  Mullings,  7  L.  R.  Ch. 
App.  244. 

But  in  such  cases,  where  the  intimate  relations  before  mentioned  do 
not  exist  between  the  donor  and  donee,  undue  influence  must  be  proved 
against  the  donee,  in  order  that  the  gift  may  be  set  aside.  Thus  in 
Hunter  v.  Atkins,  3  My.  &  K.  113,  Lord  Brougham,  overruling  the  de- 
cision of  Sir  John  Leach,  M.  R.,  sustained  a  gift  by  deed  subject  to  a 
power  of  appointment  b}^  the  donor  from  Admiral  Hunter,  then  up- 
wards of  ninety  years  *of  age,  to  Alderman  Atkins,  his  confldential 
agent,  who  had  for  many  years  been  in  habits  of  friendship  with  him, 
although  made  without  the  intervention  of  a  disinterested  third  person, 
the  solicitor  who  drew  the  deed  being  the  solicitor  of  the  Alderman, 
who  took  the  benefit  by  it ;  his  Lordship  being  of  opinion,  that  the 
circumstances  of  the  case  did  not  warrant  the  Court  in  ascribing  the 
deed  in  question  to  undue  influence,  or  influence  improperly  exerted, 
over  a  person,  either  of  insuflScient  understanding,  or  under  the  con- 
trol or  management  of  another.  '^  There  is  no  dispute,"  said  his  Lord- 
ship, ^'  upon  the  rules  wliich,  generally  speaking,  regulate  cases  of  this 
description.  Mr.  Alderman  Atkins  is  either  to  be  regarded  in  the 
light  of  an  agent  confidentially  entrusted  with  the  management  of  Ad- 
miral Hunter's  concerns — a  person  at  least  in  whom  he  reposed  a  very 
special  confidence,  or  he  is  not.  If  he  is  not  to  be  so  regarded,  then  a 
deed  of  gift,  or  other  disposition  of  property  in  his  favour  must  stand 
good,  unless  some  direct  fraud  were  practised  upon  the  maker  of  it ; 
unless  some  fraud,  either  by  misrepresentation  or  by  suppression  of 
facts,  misled  him,  or  he  was  of  unsound  mind  when  the  deed  was 
made.  If  the  Alderman  did  stand  in  a  confidential  relation  towards 
him,  then  the  party  seeking  to  set  aside  the  deed  may  not  be  called 
upon  to  show  direct  fraud,  but  he  must  satisfy  the  Court,  by  the  cir- 
cumstances, that  some  advantage  was  taken  of  the  confidential  relation 
in  which  the  Alderman  stood.  If  the  Alderman  stood  towards  the 
Admiral  in  any  of  the  known  relations  of  guardian  and  ward,  attorney 
and  client,  trustee  and  cestui  que  trust,  &c.,  then,  in  order  to  support 
the  deed,  he  ought  to  show  that  no  such  advantage  '''that  was 
L  ^^^J  taken,  that  all  was  fair,  that  he  received  the  bounty  freely  and 
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knowingly  on  the  giver's  part,  and  as  a  stranger  might  have^  done. 
.     .     .    Where  the  relation  in  which  the  parties  stand  to  each  other  is 
of  a  sort  less  known  and  definite,  the  jealousy  is  diminished.     A  confi- 
dential adviser,  one  who  hus  been  generally  consulted  in  the  manage- 
ment of  the  person's  afiairs,  though  he  may  also  liave  been  employed 
specially  in  his  business,  does  not  lie  under  the  same  suspicion  with  an 
attorney  or  a  steward,  or  any  one  who  has  a  general  management.    In 
Pratt  V.  Barker  (1  Sim.  1 ;  4  Russ.  50?),  the  object  of  bounty  was  one 
-who  had  been  employed  for  many  j-ears  as  the  surgeon  and  apothecary 
of  the  donor,  had  received  his  dividends  for  him,  and  liad  oftentimes 
been  consulted  by  him  respecting  the  management  of  his  property. 
Through  him  the  instructions  to  frame  the  deed  were  conveyed  to  the 
donor's  solicitor,  who  so  far  deviated  from  those  instructions  as  to 
leave  a  blank  for  the  donee's  name  till  he  saw  his  client ;  and  because 
it  was  proved  that  the  donor  understood  the  nature  of  the  gift,  and 
had  the  deed  read  over  and  explained  to  him,  the  Court  refused — and 
without  hesitation,  or  even  hearing  the  defendaiit — to  set  it  aside.     In 
the  famous  case  of  Huguenin  v.  Baseley^  remarkable,  among  other 
things  for  the  display  of  those  transcendent  talents,  and  that  pure 
taste,  by  which  among    many  other  accomplishments.   Sir    Samuel 
Komilly  elevated  and  adorned  the  bar,  there  was  a  great  and  general 
influence  exercised  of  a  peculiar  kind.    It  led  to  the  giving  up  of  the 
whole  direct! (jn  of  the  party's  concerns  into  the  defendant's  hands, 
even  to  the  delivering  over  of  her  title  deeds  by  her  solicitor.     It 
ended  in  a  conveyance  of  an  estate  without  consideration ;  and  yet  the 
Court  held,  that  the  proper  inquiry  was,  were  her  bounties  the  pure, 
voluntary,  well  understood  acts  of  her  mind  ?     Did  she  execute  the 
deeds  not  only  voluntarily,  but  with  all  the  knowledge  of  their  effect, 
nature,  and  consequences,  which  the  defendants,  Baseley  and  the  at- 
torney, were  bound  by  their  duty  to  communicate  to  her  ? 

^^  The  rule  cannot  be  much  more  precisely  stated  than  this — that 
where  the  known  and  defined  relation  of  attorney  and  client,  guardian 
and  ward,  trustee  and  cestui  que  trust  exists,  the  conduct  of  the  party 
benefited  must  be  such  as  to  sever  the  connexion,  and  to  place  him  in 
the  same  circumstances  in  which  a  mere  stranger  would  have  stood, 
giving  him  no  advantage,  save  only  whatever  kindness  or  favour  may 
have  arisen  out  of  the  connexion  ;  and  that,  where  the  only  relation 
between  the  parties  is  that  of  friendly  habits  or  habitual  reliance  on 
advice  and  assistance,  accompanied  with  partial  employment  in  doing 
some  *sort  of  business,  care  must  be  taken  that  no  undue  ad-  r^rq/.n 
vantage  shall  be  made  of  the  influence  thus  acquired.  The  limits 
of  natural,  and  often  unavoidable  kindness,  with  its  effects,  and  of  undue 
influence  exercised,  or  unfair  advantage  taken,  cannot  be  more  rigor- 
ously defined.  Nor  is  it,  perhaps,  advisable  that  any  strict  rule  should 
be  laid  down, — any  precise  line  drawn.    If  it  were  stated  that  certain 
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acts  should  be  the  only  test  of  undue  influence,  or  that  certain  things 
should  be  required  in  order  to  rebut  the  presumption  of  it,  such  as  the 
calling  in  a  third  person,  how  easy  would  it  be  for  cunning  men  to 
avoid  the  one,  or  protect  themselves  by  means  of  the  other,  and  so 
place  their  misdeeds  beyond  the  denunciations  of  the  law,  and  secure 
the  fruits  of  them  out  of  its  reach  I  If  any  one  should  say  that  a  rule 
is  thus  recognised,  which,  from  its  vagueness,  cannot  be  obeyed  be- 
cause it  cannot  well  be  discerned,  the  answer  is  at  hand.  All  men  have 
the  interpreter  of  it  within  their  own  breast ;  they  know  the  extent  of 
theiranfluence,  and  are  conscious  whether  or  not  they  have  taken  ad- 
vantage of  it  in  a  way  which  they  would  feel  indignant  that  others 
similarly  circumstanced  should  do  with  regard  to  themselves. 

"  The  circumstances  of  each  case,  therefore,  are  to  be  carefully  ex- 
amined and  weighed,  the  general  rule  being  of  a  kind  necessarily  so 
little  capable  of  exact  definition ;  and,  on  the  result  of  the  inquiry,  we 
are  to  say,  has,  or  has  not,  an  undue  influence  been  exerted, — ^an  undue 
advantage  taken  ?"  See  Beanland  v.  Bradley^  2  Sm.  &  Gift".  339 ; 
Toker  V.  Toker^  31  Beav.  629.  See  however,  the  remarks  of  Sir  John 
Bomillj^,  M.  R.,  15  Beav.  241,  on  the  judgment  of  Brougham  in  Hun- 
ter V.  Atkins. 

It  may,  however,  be  laid  down,  that  even  in  the  absence  of  any  special 
relation  between  the  parties,  where  a  person  gains  a  great  advantage 
over  another  by  a  voluntary  instrument,  the  burden  of  proof  is  un- 
doubtedly thrown  upon  the  person  receiving  the  benefit,  and  he  is  under 
the  necessity  of  showing  that  the  transaction  is  fair  and  honest ;  for 
although  the  Court  never  prevents  one  person  from  being  the  volun- 
tary object  of  the  bounty  of  another,  yet  it  must  be  shown  that  the 
bounty  was  purely  voluntary,  and  not  produced  by  any  undue  influ- 
ence or  misrepresentation  (see  Blackie  v.  Clark^  15  Beav.  600  ;  Cooke 
T.  Lamotte^\b  Beav.  234;  Custance  v.  Cunningham^  IS  Beav.  363; 
Billage  v.  Sothee,  9  Hare,  534  ;  Allen  v.  Davis^  4  De  G.  &  Sm.  133 ; 
Price  V.  Price^  1  De  Q.  Mac.  &  G.  308 ;  Phillips  v.  Mullings^  7  L.  R. 
Ch.  App.  244),  and  also  that  the  donor,  especially  when  of  weak  mind, 
fully  understood  the  efiect  of  the  transaction,  otherwise  it  will  be  set 
^,  *a8ide:  ( Anderson  \,  Elsworth.  3  Giff.  154;)  even  after  the 
L  '-J  death  of  the  donor  and  donee;  Phillipson  v.  Kerry ^  32  Beav. 
628;  11  W.  R.  (M.  R.)  1034. 

In  judging  of  the  validity  of  transactions  between  persons  standing 
in  a  confidential  relation  to  each  other,  the  material  point  to  be  con- 
sidered is  whether  the  person  conferring  a  benefit  on  the  other  had  com- 
petent and  independent  advice.  The  age  or  capacity  of  the  person 
conferring  the  benefit,  and  the  nature  of  the  benefit,  are  of  little  im- 
portance in  such  cases ;  they  are  important  only  when  no  such  confi- 
dential relation  exists :  Rhodes  v.  Bate^  1  Law.  Rep.  Ch.  App.  252. 
And  it  seems  that  where  a  confidential  relation  is  established  the  Court 
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will  presume  its  contln nance,  unless  there  is  distinct  evidence  of  its 
termination :  Rhodes  v.  Bate^  1  Law  Rep.  Ch.  App.  252. 

Where  one  party  has  acquired  undue  influence  over  another  by 
operating  on  his  fears,  as  for  instance  by  threatening  to  bring  ruin  and 
disgrace  upon  his  son  by  indicting  hira  for  forgery,  any  agreement  ex- 
ecuted by  the  father  while  under  such  influence  will  be  set  aside  with 
costs ;  and  it  seems  that  even  the  intervention  of  other  circumstances 
or  collateral  advantages  to  the  father  will  not  be  sufficient  to  sustain 
such  an  agreement :  Bayley  v.  Williams^  4  Oiff.  638,  afl9i*med,  nom. : 
Williams  v.  Bayley^  1  L.  B.  Ho.  Lo.  300. 

An  appointment  made  in  exercise  of  a  power  by  a  wife  in  favour  of 
her  husband  will  be  considered  good  unless  the  wife,  or  other  persons 
impeaching  the  instrument,  show  that  it  was  executed  under  circum- 
stances sufficient  to  invalidate  it,  and  the  evidence  of  one  of  the  wit- 
nesses that  the  wife  was  agitated  and  distressed  and  signed  the  deed  in 
a  reluctant  manner,  has  been  held  to  be  insufficient :  Nedby  V;  Nedby^  5 
De  G.  k.  Sm.  377,  384. 

Where  a  person  executes  a  voluntary  deed  in  the  expectation  of  his 
immediate  death,  but  not  with  the  intention  that  it  should  be  operative 
in  case  he  recovers,  and  such  deed  will  be  set  aside,  even  in  the  ab- 
sence of  undue  influence,  if  no  power  of  revocation  has  been  introduced 
into  the  deed  :  Foreshaw  v.  Weli<by^  30  Beav.  243. 

Although,  as  a  general  rule,  if  a  voluntary  deed  does  not  express  the 
intention  of  the  parties,  it  cannot  be  rectified  so  as  to  carry  out  their 
intentions,  but  if  impeached  it  must  wholly  s!.and  or  wholly  fall  (Phil- 
Upson  V.  Kerry ^  32  Beav.  628  ;  11  W.  R.  (M.  R.)  1034  ;  Broun  v.  Keji- 
nedyj  33  Beav.  133.  See  ante,  vol.  1,  pp.  41,  42);  nevertheless  when 
the  plaintiff  agrees  that  the  deed  ought  to  stand,  and  takes  objection 
only  to  part  thereof,  the  Court  has  jurisdiction  to  reform  the  deed,  by 
striking  out  *such  part  as  it  may  deem  objectionable  :  Turner  r*cQ«n 
v.  Collins,  7  L.  R.  Ch.  App.  342.  ^         -' 

How  far  the  Court  will  interfere  as  against  third  parties,'] — An 
interest  obtained  by  undue  influence,  as  Lord  Eldon  decided  in  the 
principal  case,  cannot  be  held  by  third  parties,  although  innocent  of 
fraud.  "  Whoever,"  to  use  the  expressive  language  of  Chief  Justice 
Wilmott,  "  receives  the  gift,  must  take  it  tainted  and  infected  with  the 
undue  influence  and  imposition  of  the  person  procuring  the  gift ;  his 
partitioning  and  cantoning  it  out  amongst  his  relatives  and  friends  will 
not  purify  the  gift  and  protect  it  against  the  equity  of  tlie  person  im- 
posed upon.  Let  the  hand  receiving  it  be  ever  so  chaste,  yet  if  it 
comes  through  a  polluted  channel,  the  obligation  of  restitution  will 
follow  it :"  Bridgman  v.  Greene,  Wilm.  68,  64 ;  S.  0.,  2  Ves.  627.  And 
see  Ooddard  v.  Carlisle^  9  Price,  169 ;  Scholefield  v.  Tempter,  Johns. 
156  ;  Smith  v.  Kay,  7  Ho.  L.  Ca.  750. 

Where  a  creditor  obtains  a  security  from  a  person  likely  to  be  under 
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the  influence  of  his  debtor,  as  for  instance,  in  the  case  of  a  son  or 
younger  brother  of  the  debtor's  just  come  of  age,  the  onus  will  lie  upon 
the  creditor  of  showing  that  such  person  understood  the  transaction, 
and  that  he  did  not  act  under  any  undue  influence,  otherwise  the  trans- 
action will  be  set  aside  (Berdoe  v.  Dawson,  13  W.  R.  420,  11  Jur.  N.  S. 
254 ;  Baker  v.  Bradley,  7  De  G.  Mac.  &  G.  59T,  2  Sm.  &  G.  631 ;  Ser- 
combe  v.  Sanders,  34  Beav.  382. 

Upon  the  same  principle  in  Maitland  v.  Irving,  15  Sim.  437,  Irving 
and  Brown,  who  were  partners  as  coal-merchants,  consented  to  postpone 
the  payment  of  5000Z.  due  to  them  from  Maclean,  in  consideration  of 
his  procuring  and  giving  the  guarantee  of  the  plaintiff,  Miss  Maitland, 
for  that  sum ;  and  Maclean,  at  the  same  time,  informed  Irving  and 
Brown  that  Miss  Maitland  was  his  niece,  and  was  possessed  of  con- 
siderable property ;  that  she  had  resided  with  him  for  some  time,  that 
he  had  been  her  guardian,  and  that  she  had  been  of  age  about  a  year 
and  a  half.  Afterwards,  another  was  made  between  Irving  and  Brown 
and  Maclean,  in  pursuance  of  which  Irving  and  Brown  delivered  up 
the  guarantee,  and  Maclean  procured  and  gave  them  the  plaintiff's 
cheque  for  3000?.  and  her  promissory  note  for  1200/.,  as  securities  for 
his  paying  them  those  sums.  Sir  L.  Shad  well,  V.  C,  granted  and  after- 
wards continued  an  injunction,  restraining  Irving  and  Brown  from 
prosecuting  an  action  against  the  plaintiff  to  recover  the  3000?.;  and 
notwithstanding  they  had  obtained  a  verdict,  he  refused  to  order  the 
money  to  be  paid  into  Court.  "  The  ease,"  said  his  Honor,  "  has  been 
r^'iQt)!  argued  for  the  *defendants  as  if  it  were  a  case  in  which  they 
had  some  ground  to  resist  the  rule  in  equity,  because  of  their 
not  being  volunteers.  But  no  consideration  whatever  was  given  to 
the  young  lady ;  on  the  contrary,  she  was  induced  to  do  the  act  upon 
an  application  made  to  her  by  a  person,  who,  if  he  had  performed  his 
duty,  would  have  advised  her  not  to  do  that  which  he  applied  to  her  to 
do.  She  was  influenced  by  him,  or,  at  least,  allowed  by  him,  to  give 
this  very  guarantee,  which  was  a  direct  benefit  to  all  the  defendants 
(Maclean  was  a  defendant),  in  the  situation  in  which  they  then  stood 
with  respect  to  each  other.  The  facts  of  the  case  seem  to  me  to 
amount  to  this :  that  Irving  and  Brown  knowing  the  defenceless  situa- 
tion of  the  young  lady,  combined  with  Maclean,  who  disclosed  it  to 
them,  in  order  that  advantage  might  be  taken  of  her  defenceless  situa- 
tion, for  the  benefit  of  all  the  three.  And  my  opinion  is,  that  they 
must  all  three  be  considered  as  standing  in  the  same  situation.  It  is 
most  necessary  to  consider  the  transaction  in  this  view,  because  it  is 
the  foundation  of  the  whole  case ;  for,  what  subsequently  took  place 
:was  nothing  more  than  a  substitution  of  the  note  and  the  cheque  for 
the  guarantee."  And  see  Maitland  v.  Backhouse,  16  Sim.  58;  Archer 
V.  Hudson,  7  Beav.  551 ;  Espey  v.  Lake,  10  flare,  261 ;  Deltmar  v. 
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Metropolitan  and  Provincial  Bank  (Limited)^  1  Hem.  &  Mill.  641  ; 
Rhodes  v.  Bate^  1  Law  Rep.  Eq.  App.  252  ;  W.  v.  5.,  32  Beav.  574. 

The  principles,  however,  laid  down  in  these  eases  are  not  it  seems 
applicable  to  the  case  of  a  bona  fide  purchase  without  notice.  Thus  in 
Blackie  v.  Clark,  15  Beav.  595,  a  married  woman  liaving  separate 
estate,  joined  with  her  trustee  who  was  her  confidential  medical  adviser 
in  granting  annuities  secured  on  her  separate  estate  for  his  benefit. 
Upon  her  filing  a  bill  to  set  them  aside  as  against  the  grantees,  it  was 
held  by  Sir  J.  Romilly,  M.  R.,  that  the  burden  of  proving  their  inra- 
liditj  was  on  her,  and  as  it  appeared  that  she  understood  the  transac- 
tion, and  that  no  undue  persuasion  or  coercion  had  been  proved,  the 
annuities  could  not  be  impeached,  and  his  honor,  without  absolutely 
determining  that  the  Court  would  not  act  in  the  same  way  iu  both 
cases,  thought  there  was  a  manifest  difference  between  such  a  case,  and 
the  cases  of  Archer  v.  Hudson^  and  Maitland  v.  Irving,  for  the  latter 
were  neither  of  them  cases  of  a  purchase  for  valuable  consideration. 
"  They  were  cases,"  he  added,  "  in  which  money  had  been  already  lent, 
and  the  creditor  finding  his  security  very  imperfect,  obtained  from  the 
volunteer,  who  gained  no  benefit  at  all,  a  distinct  and  manifest  advan- 
tage. The  same  observations  do  not  apply  to  the  case  of  a  bona  fide 
purchase,  in  the  first  instance,  for  valuable  '''consideration,  be- 
cause, if  the  purchase  be  a  fair  one,  the  purchaser  gains  no  ad-  ^  -^ 
vantage,  for  he  would  simply  abstain  from  purchasing  if  the  volunteer 
did  not  think  fit  to  join  in  the  transaction." 

In  Corbett  v.  Brock,  20  Beav.  524,  a  debtor  induced  a  lad}-,  to  whom 
he  was  engaged  to  be  married,  to  become  security  for  a  debt.  After 
the  marriage  she  insisted  that  she  had  been  imposed  upon.  It  was 
held  by  Sir  John  Romilly,  M.  R.,  that  the  only  duty  of  a  creditor 
(who  was  aware  of  the  relatiou  between  the  parlies)  towards  the  lady 
was  to  see  that  she  had  proper  professional  assistance,  and  that  any 
fraud  or  misrepresentation  of  the  debtor  in  the  transaction,  of  which 
the  creditor  had  no  notice,  did  not  affect  his  security.  '^I  fully 
adhere,"  raid  his  Honor,  '*  to  what  I  expressed  in  the  cases  of  Cooke  v. 
Lamotte  (15  Beav.  234),  and  Hoghton  v.  Hoghton  (15  Beav.  278),  and 
if  this  were  a  case  between  the  husband  and  wife  I  should  require  him 
to  prove  all  the  requisites  I  pointed  out  in  those  cases  as  necessary  to 
give  validity  to  the  transaction ;  but  when  the  security  gets  into  the 
hands  of  a  purchaser  for  valuable  consideration,  the  case  is  very  differ- 
ent, unless  the  person  obtaining  the  benefit  of  it  has  been  guilty  of,  or 
privy  to,  the  fraud.  The  fact  of  the  intended  husband  saying,  ^  I  am 
about  to  marry  a  lady  who  will  give  you  security,'  does  not  amount  to 
notice  to  them  that  this  security  could  only  be  obtained  by  undue  in- 
fluence." 

As  to  acquiescence  and  confirmation,  see  Wright  v.  Vanderplank,  2 
K.  &  J.  1 ;  8  De.  Q.  Mac.  &  G.  133 ;  Stump  v.  Gaby^  2  De  O.  Mac.  & 
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G.  623 ;  Wollaaton  v.  Tribe,  9  L.  Rep.  Eq.  44;  Jarratt  v.  Aldam,  9  L. 
Rep.  Eq.  463 ;  Turner  v.  Collins^  1  L.  R.  Ch.  App.  342 ;  and  ante, 
Vol.  I.  pp.  174,  175. 


It  is  essential  to  the  validit}'  of 
a  gift  that  the  donor  should  under- 
stand what  he  is  doing,  and  the 
effect  that  it  may  have  in  impair- 
ing his  ability  to  provide  for  him- 
self and  others.     This  marks  the 
distinction    between    a  voluntary 
grant  and  a  contract    for  value, 
where  the    question  is  what  was 
the  common  purpose,  and  neither 
party   can   allege   his    ignorance, 
oversight,  or  negligence  as  a  rea- 
son why  he  should  not  be  bound, 
unless  the  opposite  party  is  charge- 
able with  imposition  or  undue  in- 
fluence.    The  act  may  speak  for 
itself,  as  where   a  father    makes 
an     advancement     which    is    not 
excessive  as   compared   with  his 
resources   and   the  wants   of  the 
child  ;    Van  Deusen  v.  Rowley,  4 
Selden,  358 ;  or  it  may  be  one  that 
manifestly  stands  in  need  of  ex- 
planation    When  one  divests  him- 
self of  his  estate  without  receiv- 
ing an  equivalent,  it  is  incumbent 
on  the  person  who  receives  or  pro- 
fits by  the  gift,  to  give  such  an  ac- 
count  of  the  transaction   as  will 
satisfy  a  chancellor  that  the  donor 
was  of  sound   mind,  and   had   a 
full  and  accurate  understanding  of 
the  nature  of  the  act,  and  the  conse- 
quences that  it  would   produce ; 
ante,  11 75 ;  Fhillipson  v.  Kerry,  32 
Beavan,  628  ;   Coutts  v.  Ackxoorth, 
L.  R.  8  Eq.  558  ;  RusseWs  Appeal, 
25   P.    F.  Smith,  269,   279,  2S9 ; 
Tyler  v.  Gardiner,  55  New  York, 
559;   Conant  v.  Jackson,  16  Ver- 
mont, 335,  352. 


This    rule   is    aside    from    the 
doctrine  of  undue  influence,  and 
must  be   observed,  although   the 
donee  was  an  entire   straugrer   to 
the  gift,  and  could  have  had  no 
share  in  producing  the  mental  con- 
dition of  which  it  was  the  fruit. 
Much  more  may  be  required  where 
one    accepts   a  benefaction   from 
another,    who    is  subject    to  his 
control   or  influence,   and  it  may 
then  be  incumbent  on  the  donee 
to    show    tliat    he    did    not    in- 
duce or  prompt  the  act,  and  that 
it  was  the   spontaneous  and  un- 
forced   growth    of    the    donor's 
mind.     If  such   evidence   be   not 
adduced,  and  the   gift  is   out  of 
proportion   of   the  giver's  means, 
or  will  be  prejudicial  to  those  who 
have   a  paramount  claim  on   his 
bountv,    a    chancellor  will  infer 
that  it  is  the  result  of  undue  influ- 
ence, although  there  may  be  no 
direct  proof;  see  Brook  y.  Berry, 
2     Gill.     83,     100  ;     Rhodes     v. 
Bate,  1    Ch.   Appeals,   252,  261  ; 
Oreenfield^s    Estate,     2     Harris, 
489,  506  ;  Dunn  v.  Chambers,  4 
Barb.   376 ;    Sears  v.    Shafer,   2 
Selden,  27-' ;   Casborne  v.  Bai^ham, 
2  Beavan,  75  ;  Bergen  v.  Udall,  31 
Barb.  9,  34  ;    Mason  v.    Ring,   3 
Abbott,  App.  Dec.   211  ;    Lee  v. 
Fearce,   68  North  Carolina,   76 ; 
Conant  v.  Jackson,   16  Vermont, 
335,   350;    Long  v.  Mulford,  17 
Ohio,  N.  S.  484,  505. 

It  has  accordingly  been  held  in 
numerous  Instances,  that  where  the 
donor  is  so  placed  that  he  might 
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have  been  swayed  by  the  donee, 
and  the  act  is  one  which  the  exer- 
cise of  such  a  power  would  have  in- 
duced, the  onus  is  on  the  donee  to 
show  that  he  did  not  take  advantage 
of  the  opportunity,  to  bring  about  a 
result  that  would  not  have  ensued 
if  the  donor  had  been  left  to  his 
own  guidance.  It  is  not  enough,  un- 
der these  circumstances,  to  prove 
that  the  instrument  of  gift  is  in 
accordance  with  the  purpose  which 
the  donor  entertained  at  the  time, 
and  was  bent  on  carrying  into 
effect,  because  the  question  is  not 
merely  what  his  intention  was,  but 
how  that  intention  was  pro- 
duced ;  and  the  donee  must  conse- 
quentl}'  cover  the  whole  ground  by 
establishing  not  only  that  he  had 
no  share  in  producing  the  mental 
condition  which  produced  the  gift, 
but,  if  the  relation  be  one  of  con- 
fidence, that  he  did  all  that  it  re- 
quired to  enlighten  the  donor,  and 
enable  him  to  form  a  correct 
Judgment;  see  Todd  v.  Orove^ 
33  Maryland,  183,  189;  Tyler  v. 
Oardenerj  35  New  York,  559, 589  ; 
Boyd  V.  Boydj  16  P.  F.  Smith  ; 
Howell  V.  Ransom^  11  Barb.  546  ; 
Long  V.  Mulford^  17  Ohio,  N.  S. 
484,  504. 

Ordinarily  the  presumption  is 
one  of  fact,  and  may  be  rebutted 
by  proof  that  the  donor  acted 
throughout,  of  his  own  motion, 
and  without  solicitation  or  induce- 
ment. But  there  are  cases  where 
the  improvident  or  disadvanta- 
geous nature  of  the  grant,  and  the 
dependence  or  weakness  of  the 
donor  and  his  reliance  on  the 
donee,  give  rise  to  an  irrefragable 
presumption  of  undue  influence; 


or,  to  speak  more  accurately, 
where  it  will  be  conclusively  in- 
ferred that  the  grantee  is  chargea- 
ble with  a  breach  of  confidence 
in  not  having  used  his  control 
over  the  donor  to  prevent  the  gift. 

The  principle  runs  through  all 
the  various  relations,  where  from 
disparity  of  years,  intellect,  or 
knowledge,  one  of  the  parties  to 
the  contract  has  an  ascendancy, 
which  prevents  the  other  from  ex- 
ercising an  unbiassed  judgment. 
It  may,  therefore,  apply  as  be- 
tween parent  and  child,  gnanlian 
and  ward,  husband  and  wife,  coun- 
sel and  client,  and  finally  where  a 
spiritual  pastor,  or  director,  is 
dealing  with  a  member  of  his 
fiock  or  congregation,  whom  he 
has  taken  peculiarly  in  charge; 
see  Marsh  v.  Tyrell^  2  Haggard, 
187,  186;  Houf'htonv.  Houghton^ 
15  Beavan,  278,  299;  Todd  v. 
Orove]  Rocka/ellow  v.  Newland, 
57  Illinois,  186,  195;  Oarvin  v. 
Willianis^  44  Missouri,  466. 

These  are  but  instances,  and  the 
principle  may  be  called  into  opera- 
tion, wlierever  weakness,  igno- 
rance, or  an  implicit  reliance  on 
the  good  faith  and  rectitude 
of  another,  gives  occasion  for  an 
abuse  of  influence;  see  Bellage 
V.  Southee^  9  Hare,  540 ;  McGor- 
mick  V.  Malins^  5  Blackford,  509 ; 
3Ia8on  V.  BingSy  3  Abbott's  App. 
Dec.  210,  213;  Long  v.  Mulford^ 
17  Ohio,  N.  S.  484,  505. 

One  who  proffers  his  services ;  as 
a  friend,  and  acts  in  that  capacity, 
in  the  investigation  or  defence  of 
the  right  or  title  of  him  whom  he 
undertakes  to  serve,  is  as  much 
within  the  reason  of  the  rule,  as  if 
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he  were  a  paid  agent  or  attorney, 
and  will  be  presumed  to  have  the 
power  to  influence  his  principal, 
although  there  be  no  express  proof; 
Bayliss  v.  Williams^  6  Caldwell, 
442. 

It  is  not  essential  to  the  applica- 
tion of  the  principle,  that  the  testa- 
tor or  donor  should  be  unsound  in 
mind,  or  even  that  he  should  have 
less  than  the  ordinary  strength  of 
will  and  intellect.  One  who  has 
suflScient  capacity  to  make  a  will, 
or  for  the  ordinary  affairs  of  life, 
may  be  so  much  under  the  sway 
of  an  agent,  relative,  or  depend- 
ent, as  virtually  to  have  no  will 
of  his  own.  The  experience  of  life 
shows  that  an  artful,  designing 
man,  may  obtain  a  controlling  in- 
fluence over  one  whose  intellect  is 
superior  to  his  own.  Still  intelli- 
gence, force  of  character  and  know- 
ledge, necessarily  tend  to  repel  an 
allegation  of  undue  influence ;  see 
Crispell  v.  Dubois^  4  Barb.  393  ; 
Todd  V.  Groiye^  33  Maryland,  188, 
19Y  ;  Rhodes  v.  Bate^  1  L.  R.  Ch. 
App. ;  Shailer  v.  Bumstead^  99 
Mass.  112,  121 ;  Lindsey  v.  Lind- 
sey^  60  Illinois,  79.  "  However  in- 
genious the  fraud,  or  coercive  the 
influence  may  be,  it  is  of  no  con- 
sequence, if  tliere  was  intelligence 
enough  to  detect,  or  strength 
enough  to  resist; "  Shailer  \,  Bum- 
stead.  But  it  has  been  said  with 
much  truth,  that  this  argument 
is  of  little  moment,  where  relief  is 
sought  against  an  abuse  of  confi- 
dence ;  Rhodes  v.  Bate^  1  L.  R. 
Ch.  App.  252,  post. 

In  the  application  of  the  princi- 
ple, regard  should  be  had  to  the 
nature  of  the  act,  as  well  as  to  the 


means  by  which  itwas  induced ;  see 
Howe  V.  Howe^  99  Mass.  88,  90; 
Todd  V.  Orove^  33  Maryland,  183, 
196  ;  Eildreth  v.  Elliott^  8  Pick, 
293,  297.  That  influence  cannot 
justly  be  called  undue,  through 
which  one  is  led  to  pay  a  just 
debt,  or  provide  for  a  deserving 
child;  Houghton  v.  Houghton^  15 
Beavan,  278,  289,  303;  Dean  v. 
Negley^  5  Wright,  312;  Boyd  v. 
Boyd^  16  P.  F.  Smith,  283,  293. 
On  the  other  hand,  a  benefaction 
which  though  rash  and  ill  con. 
sidered,  might  well  stand  if  it 
were  the  deliberate  resolve  of 
one  dealing  with  his  own,  will  be 
unhesitatingly  set  aside,  if  it  ap- 
pears to  have  been  brought  about 
by  the  procurement  of  another; 
see  Houghton  v.  Houghton. 

It  is  moreover  requisite  to  con- 
sider the  motives  of  him  who  is 
charged  with  having  used  undue 
influence;  Hildreth  v.  Elliott^  8 
Pick,  293,  297 ;  and  if  his  sugges- 
tions, although  erroneous,  were  dis- 
interested and  sincere,  the  transac- 
tion will  not  be  set  aside,  merely 
because  he  was  not  a  judicious 
counsellor,  and  prompted  that 
which  a  wiser  man  would  have 
disapproved ;  see  Eckert  v.  Flow- 
ry^  7  Wright,  46,  52;  Boyd  v. 
Boyd^  16  P.  F.  Smith,  283,  293. 
To  seek,  or  to  be  guided  by  the 
advice  of  an  indiscreet  or  ignorant 
friend,  is  an  error  of  judgment  for 
which  the  law  does  not  afford  a 
remedy.  But  this  argument  is  out 
of  place,  where  importunity  is 
carried  so  far  from  whatever 
motive,  as  to  subjugate  the 
donor's  mind,  or  substitute  an- 
other's purpose  for  his  own. 
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Where  tho  circumstances  are 
such  as  to  give  rise  to  an  inference 
of  undue  influence,  the  burden  of 
proof  is  on  him  who  claims  under 
the  deed  or  transfer,  to  rebut  the 
presumption,  and  show  that  the 
gift  was  not  obtained  through 
means  which  the  court  must  con- 
demn; Todd  V.  Grove^  33  Mary- 
land, 183,  194.  It  should,  conse- 
quently, appear :  1.  That  the  donor 
understood  and  knew  what  he  was 
doing ;  2.  That  the  act  proceeded 
from  his  own  mind,  or  if  the  sug- 
gestion came  from  without,  that  it 
was  deliberately  adopted  by  him  ; 
and  finally,  that  if,  in  carrying  out 
his  purpose,  he  reposed  a  confidence 
in  another,  or  relied  on  him  for 
guidance,  that  the  latter  did  all 
which  the  acceptance  of  such  a 
trust  implies,  viz. :  giving  the  ad- 
vice and  information  which,  if  duly 
weighed,  might  operate  to  prevent 
the  execution  of  the  act ;  see  Ty- 
ler V.  Gardner^  35  New  York,  569, 
596;  Bergen  v.  Udall^  31  Barb. 
932 ;  Boyd  v.  Boyd,  16  P.  F.  Smith ; 
Brooks  V.  Martin^  2  Wallace,  84  ; 
Brock  V.  Barnes^  40  Barb.  521, 
523 ;  Long  v.  Mulford^  17  Ohio  N. 
S.  4S4, 504.  These  principles  are  in- 
dicated by  the  dicta  of  Lord  Eldon 
in  the  principal  case.  He  there 
said,  that  ^^if  a  man  does  not 
choose  to  act  upon  the  confidence 
appearing  to  be  so  reposed  in  him, 
he  ought  to  reject  it  as  soon  as 
proposed ;  "  and  again,  "  the  ques- 
tion is  not  whether  she  knew  what 
she  was  doing,  had  done,  or  pro- 
posed to  do,  but  how  the  intention 
was  produced,  and  whether  all  that 
care  and  providence  was  placed 
round  her,  as  against  those  who 


advised  her,  which,  from  their  situ- 
ation and  relation  in  respect  to  her 
they  were  bound  to  exert  in  her 
behalf;"  ante^  1172  ;  see  Gibson  v. 
Jeyes^  6  Yesey,  266,  271. 

In  Brock  v.  Barnes^  40  Barb. 
521,  a  man  whose  mind  was 
enfeebled  by  age  and  disease, 
granted  an  annuity  to  one  who 
had  acted  as  his  agent  for  many 
years,  and  whom  he  habitually 
consulted  in  the  management  of 
his  affairs.  The  grant  purported 
to  be  on  account  of  the  services 
rendered  by  the  agent,  but  it  was 
in  evidence  that  these  had  been 
fully  compensated.  The  court 
held,  that  if  such  a  transaction  had 
taken  place  between  strangers,  the 
execution  of  the  instrument  would 
have  been  prima  facie  evidence  of 
the  validity  of  the  grant,  and  the 
burden  of  proof  would  have  de- 
volved on  those  who  sought  to  set 
it  aside.  The  case  was  widely  dif- 
ferent where  an  agreement  between 
a  principal  and  agent  redounded 
to  the  advantage  of  the  agent,  and 
was  in  a  corresponding  degree  dis- 
advantageous to  the  principal. 

Such  an  instrument  should  not 
be  upheld  without  clear  proof  out- 
side of  the  writing,  that  the  course 
of  the  party  who  claimed  under  it 
had  been  entirely  fair  and  Just. 
The  presumption  was  adverse,  and 
it  could  only  be  met  and  over- 
come by  evidence  that  the  grantor 
proceeded  understand  ingly,  and 
with  a  full  knowledge  of  all  the 
facts. 

Where  the  grantee  takes  merely 
as  trustee  or  executor,  and  has  no 
personal  or  selfish  end  in  view,  the 
presumption  of  undue  infiuence  is 
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measurably  repelled,  and  it  may 
not  be  incumbent  on  him  to  call 
in  third  persons  to  give  the  un- 
biased advice,  which  he  is  equally 
competent  to  afford  ;  see  Eckert  v. 
Flowry^  *l  Wright,  140;  Boyd  v. 
Boyd,  16  P.  F.  Smith,  283,  293; 
Hildreth  v.  Elliott,  8  Pick.  293. 

Parent  and  Child. — It  is  well 
settled  that  when  a  son  or  daugh- 
ter has  just  come  of  age,  and  is 
subject  to  the  parental  control  and 
influence,  there  is  not  only  a  con- 
fidential i'elation,  but  ground  for 
an  inference  that  a  power  existed 
which  the  parent  could  not  le- 
gitimately exercise  except  for 
the  good  of  the  child,  and 
a  court  of  equity  will,  there- 
fore, unhesitatingly  set  aside 
any^  gift  or  contract  to  which  both 
are  parties,  and  by  which  the 
child's  position  is  changed  in  any 
material  regard  for  the  worse ; 
Bergen  v.  Udall,  31  Barb.  9 ; 
Taylor  v.  Taylor,  8  Howard,  183. 

In  the  case  last  cited,  a  young 
lady, who  was  not  much  over  twenty- 
one  years,  and  still  resided  with  her 
father  and  mother,  received  a  large 
bequest  from  a  deceased  unole,  and 
not  long  afterward  wrote  a  letter 
to  her  parents,  stating  that  the 
property  had  been  bequeathed 
with,  the  expectation  that  she 
would  use  it  for  the  benefit  of  her 
family,  and  that  she  desired  to 
carry  the  testator's  purpose  into 
effect.  A  deed  was  accordingly 
prepared  and  executed,  conveying 
the  whole  amount  of  the  bequest 
to  the  mother  for  life,  and  after 
her  death,  to  her  surviving  chil- 
dren and  their  heirs. 

It  appeared  in  evidence  that  the 


complainant  was  unkindly  treated 
by  her  parents  during  the  period 
which  immediately  preceded  the 
preparation  of  the  deed,  and  that 
they  withheld  their  consent  to  the 
fulfilment  of  a  marriage  engage- 
ment  which  she  had  contracted, 
until  the  instrument  was  executed. 
There  was,  moreover,  nothing  to 
indicate  that  the  allegation  that 
the  bequest  had  been  left  to  her 
in  confidence,  was  well-founded, 
or  that  it  was  other  than  an  art- 
fully devised  means  of  bending 
her  to  their  wishes,  and  giving  a 
a  color  of  right  to  a  transaction 
that  would  otherwise  have  been 
manifestly  unjust. 

The  deed  was  set  aside  on  these 
grounds,  which  appear  more  fully 
in  the  following  extract  from  the 
opinion  of  the  court :  "  And 
now  let  the  character  of  the 
contract  under  consideration, 
and  of  the  circumstances  sur- 
rounding the  execution  of  that 
contract,  be  subjected  to  the 
test  rationally  and  justly  im- 
posed by  the  rules  above  stated. 

"  This  is  a  contract  between 
parent  and  child,  operating  by  its 
terms  exclusively  for  the  benefit 
of  the  former,  and  to  the  preju- 
dice of  the  latter;  for  it  trans- 
ferred from  her  a  valuable  in- 
terest, by  the  very  terms  of  the 
transaction  admitted  to  be  legally 
and  absolutely  hers,  and  by  the 
same  terms  transferred  it  without 
the  shadow  of  an  equivalent  re- 
ceived or  proffered  ;  and  for  which 
the  testimony  conclusively  shows, 
none  could  possibly  be  given. 
So  much  for  the  provisions  of  the 
contract. 
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"  With  regard  to  the  circnm- 
Btances  attending  and  surround- 
ing its  execution,  it  is  shown 
tliat  the  grantor  in  this  deed, 
though  of  age,  had  little  more 
than  attained  to  majority ;  that 
she  was  living  in  the  house  with 
her  parents— her  only  home ;  and 
may  fairly  be  presumed  to  have 
been  liable  to  the  influence  of  feel- 
ings and  habits  which,  in  the  ab- 
sence of  contravening  evidence, 
would  control  the  dispositions 
and  conduct  of  a  youthful  female 
thus  situated,  bhe  might  be 
moulded  to  almost  anything,  in 
compliance  with  the  earnest  wishes 
(with  her  habitually  yielded  to  as 
commands)  of  her  parents.  Those 
parents,  who  had  once  lived  in  af- 
fluence and  Inxurj',  had,  with  all 
the  habits  and  necessities  which 
such  a  condition  naturally  creates, 
by  commercial  reverses,  been 
brought  to  indigence;  from  the 
date  of  th»  purcliase  by  Robert 
Isaac,  of  the  property  in  dispute, 
bad  been  permitted  by  him  to  oc- 
cupy and  enjoy  it.  In  fact,  it  was 
apparently  their  only  means  of 
shelter  or  support.  In  this  state 
of  the  family,  Robert  Isaac,  by 
his  will,  bestowed  the  whole  of  his 
property  upon  the  complainant; 
and  it  has  been  argued  that,  with 
her  knowledge  of  the  situation  of 
her  parents,  the  impulses  of  filial 
duty  and  affection  might  of  them- 
selves have  formed  a  sufficient 
groundwork  for  the  complainant's 
conveyance.  However  hazardous 
it  might  be  to  prescnbe,  as  a  rule 
of  right  or  of  property,  imper- 
fect obligations    which    the    law 


does  not  originally  enforce,  this 
argument  can  be  deemed  satisfac- 
tory in  instances  only  in  which 
the  motives  supposed  to  enter  into 
such  obligations  are  shown  to 
have  been  free  and  unconstrained 
in  their  operations.  In  the  pres- 
ent instance,  too,  independently 
of  the  influences  which  will  be 
shown  to  have  been  brought  to 
bear  upon  the  transaction,  it  is 
thought  that  the  injunctions  of 
filial  duty  and  affection  would 
have  demanded  something  less 
than  the  surrender  of  all  pos- 
sessed by  the  grantor ;  and  would 
have  been  satisfied  with  a  conces- 
sion, as  to  which  there  probably 
would  never  have  existed  a  diffi- 
culty— one,  indeed  that  seems  to 
have  been  assented  to  in  practice 
— the  occupation  and  enjoyment 
of  the  property  during  their  lives, 
by  the  parents  of  the  grantor. 
Nay,  it  would  seem  that  proper  pa- 
rental tenderness,  and  solicitude 
for  the  welfare  of  the  child,  or  the 
true  principles  of  rectitude  and 
fairness,  would  have  permitted 
nothing  beyond  this.  And  in  the 
^timate  of  motives  which  may 
have  led  to  the  transaction  under 
review,  it  should  not  be  without 
weight,  that  this  same  filial  duty 
and  affection,  however  commenda- 
ble in  themselves,  and  however 
their  spontaneous  action  may  be 
recognized  and  binding,  strengthen 
the  probability  of  their  being 
converted  into  means  of  wrong 
and  oppression;  and  this  very 
probability  it  is  which  challenges 
the  duty  of  watchfulness  and 
jealousy  in  the  courts,  in  scanning 
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the  transactions  of  those  whose 
peculiar  situation  exposes  them 
to  danger  from  such  means. 

^^  Immediately  after  the  death 
of  Robert  Isaac,  it  seems  that  the 
various  appliances  designed  to 
withdraw  from  the  complainant 
the  fruits  of  the  }K)unty  of  her 
affectionate  uncle  were  put  into 
strikingly  active  operation.  Di- 
rectly following  the  death  of  Isaac, 
it  is  charged  in  the  bill,  came  the 
urgency  of  the  complainant's 
family,  and  their  reproaches 
against  her  for  having  intercepted, 
as  they  said,  the  bounty  which  but 
for  her  would  have  flowed  to  the 
family;  and  for  having  dictated 
to  her  uncle  the  disposition  of  his 
property ;  thereby  having  ruined 
their  prospects,  and  broken  the 
heart  of  complainant's  father.  The 
natural  effects  of  such  appeals 
upon  the  feelings  of  an  affec- 
tionate and  sensitive  girl,  or  even 
upon  a  spirit  awake  to  the  im- 
pulses of  pride  alone,  can  easily 
be  comprehended.  Then,  as  is 
alleged,  was  the  reluctance  of  the 
complainant  to  despoil  herself  of 
her  property  ascribed  to  tbe 
avarice  of  her  intended  husband  ; 
and  then,  too,  amidst  her  [)er- 
plexity  and  distress,  upon  consul- 
tation between  both  her  parents, 
was  suggested  to  her  tbe  device  of 
a  letter  from  her,  declaring  her 
belief  of  the  wish  of  tbe  testator, 
Isaac,  to  bestow  the  property  for 
the  benefit  of  the  family ;  and  ask- 
ing tbe  consent  of  the  father  of  tbe 
complainant  to  a  settlement  of  the 
property  in  conformity  with  such 
a  wish.  Although  these  allega- 
tions are  not  supported  by  direct 


statements  of  witnesses,  yet  the 
intrinsic  evidence  flowing  from 
other  conduct  of  the  parties  to 
these  transactions,  and  that  pre- 
sented by  tbe  written  documents 
Th  this  cause,  impart  to  the  above 
allegation  a  force  equal,  if  not 
surpassing,  that  which  an  explicit 
narrative  by  witnesses  could  give 
tbem.  And  here  it  is  worthy  of  re- 
mark, that  the  will  of  Robert 
Isaac  contains  no  expression  nor 
hint  of  a  desire,  or  intention,  that 
the  property  should  go  according 
to  the  supposition  assumed;  or 
according  to  the  provisions  of  the 
deed  subsequently  executed.  This 
circumstance  alone  should  be  one 
of  controlling  influence,  even  if 
the  testator  could  be  regarded  as 
a  person  of  capacity  and  character 
of  the  most  inferior  grade.  But 
none  can  fail  to  perceive,  from 
the  proofs  in  this  cause,  that  the 
testator  was  a  man  of  intelligence 
and  sagacity, extensively  practised 
in  the  business  of  life.  He 
strongly  declares  his  affection  for 
his  neice,  and  as  clearly  gives  to 
her  only,  the  property  in  dispute. 
What  room  is  here  for  assuming, 
that  others,  and  not  this  niece, 
were  the  chief  objects  of  this 
bounty  ?  Such  an  assumption  is 
forbidden  by  every  rule  of  law,  or 
of  common  sense;  it  goes  very 
far.,  of  itself,  to  stamp  with  fraud 
and  contrivance  the  means  resorted 
to  in  order  to  divert  that  bounty 
to  other  ends. 

"  We  will  next  consider  the  let- 
ter (Exhibit  A,  filed  with  the  an- 
swer of  Goodwin)  addressed  by 
the  complainant,  then  Charlotte 
Scarborough,  to  her  father;  con- 
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cocted,  as  is  alleged  by  the  com- 
plainant, between  her  parents,  as 
preparatory  and  introductory  to 
the  wrong  about  to  be  consumma- 
ted ;  in  which  letter  she  professes 
her  readiness  and  her  desire  to  set- 
tle the  property  derived  from  her 
uncle  to  the  use  of  her  parents  for 
their  lives,  and  after  their  deaths 
to  the  use  of  all  the  children  equal, 
ly.    The  will  of  Robert  Isaac  was 
admitted  to  probate  on  the  9th  day 
of  January,  1828,  and  amongst  the 
persons  who  qualified  as  executors 
of  that  will,  were  William  Scar- 
borough, the  father  of  the  com- 
plainant, and  William  Taylor,  the 
trustee  in  the  deed  now  sought  to 
be  vacated.    These  men,  the  de- 
positaries of  the  solemn  trust  re- 
posed in  them  by  Isaac — fully  ca- 
pable of  comprehending  his  will, 
and   one  of  them  sustaining  the 
further  obligation  of  a  parent  to 
protect  the  interests  of  this  young 
woman — make     themselves     the 
ready  instruments  to  betray  this 
confidence,  and  this  in  violation  of 
the    clearest  language    in    which 
their    duty  could    possibly  have 
been    prescribed.     How  far  this 
conduct  can  be  excused  or  palli- 
ated under  the  pretext  of  duty  to 
Mrs.  Scarborough,  founded  on  the 
alleged   marriage  contract,  or  on 
any  supposed  intention  of  Isaac 
flowing  from  the  same  source,  will 
hereafter  be  shown  in  the  conduct 
of  Scarborough  and  Taylor  in  ref- 
erence to  this  very  property,  when 
dealing  with  it  for  their  own  per- 
sonal   advantage.    This    conduct 
will  furnish  a  most  efficient  clew 
in  unravelling  the  texture  of  the 
deed  in  question. 


"  On  the  10th  of  January,  1828, 
the  day  succeeding  the  probate  of 
the  will  of  Robert  Isaac,  was  writ- 
ten the    letter   above  mentioned 
from  Charlotte  Scarborough  to  her 
father.    It  seems  impossible  to  re- 
sist the  evidence  furnished  by  this 
singular  production,  that  it  was  a 
fabrication,  designed  to    conceal 
the  very  facts  and  circumstances 
which  it  palpably  betrays.    In  the 
first  place,  it  may  be  inquired  why 
such  a  letter  should  be  written, 
and  whether  it  would  be  usual  or 
probable  in  a  transaction  between 
persons  thus  situated,  if  dictated 
solely  by  an  admitted    sense  of 
propriety,  and    sanctioned    b}'  a 
willingness  of  both  tlie  parties  to 
it.      Can  we  accredit  the  proba- 
bility of  a  formal  diplomatic  com- 
munication from  a  daughter  just 
grown,  to  her  father,  residing  un- 
der the  same  roof,  to  justify  an  act 
which  they  both  believed  it  a  sa- 
cred duty  to  perform  ?      Again, 
let  us  look  at  the  declaration  here 
so  anxiously  and  pompously  para- 
ded, that,  in  the  act  about  to  be 
performed  by  this  daughter,  she 
^  was  unbiassed    by   any  control 
whatsoever;  and  that,  in  the  lib- 
eriy  she  was  then  using,  she  was 
acting  by  her  own  free  will^  dic- 
tated by  her  feelings  alone^  and 
unhnoivn  to  any  person^^  and  we 
shall  perceive  an  apprehension,  or 
consciousness  of  suspicion,  which 
it  was  believed  the  simple  transac- 
tion itself  would  neither  prevent 
nor    allay.      Here    are  the  very 
clausulm  inconsuetee  pointed  to  in 
Twyne^s  case^  as  the  sure  badges 
of  that  which  they  are  intended  to 
hide.     Why    should    this  young 
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woman  have  talNen  such  deliberate 
paihs  to  declare,  and  to  place  as  it 
were  on  record,  a  history  of  her 
motives — her  entire  exemption 
from  persuasion,  authority,  or  even 
advice,  in  what  she  was  about  to 
do  in  obedience  to  affection  and  a 
sense  of  duty  ?  If  these  had  con- 
stituted the  real  incentive  to  her 
act,  would  they  have  left  room  for 
one  thought  or  surmise  of  dishon- 
or, connected  with  the  objects  of 
that  affection  and  duty?  Such 
suspicions  and  surmises  are  rather 
the  offspring  of  colder  calculation, 
and  of  the '  compunctious  visitings' 
that  wait  on  contemplated  wrong. 
And  again,  in  the  concluding  para- 
graph of  this  letter,  may  be  seen 
a  strong  corroboration  of  this 
charge  in  the  complainant^s  bill, 
of  the  painful  and  discreditable 
imputations  which  had  been  made 
against  her,  as  inducements  to 
come  into  the  proposed  arrange- 
ment. The  language  of  this  para- 
graph is  as  follows :  ^  Most  thank- 
ful do  I  feel  for  being  made  the 
simple  instrument  of  accomplish- 
ing the  will  of  him  who  has  so 
kindly  and  generously  placed  his 
confidence  in  me,  and  in  acting 
thus,  convince  the  world  that  my 
devoted  affection  for  him  was  pure, 
disinterested,  and  unbiassed  by  fu- 
ture expectation.'  It  will  natu- 
rally occur  to  every  one  to  in- 
quire, why  this  young  woman 
should  accuse  herself,  or  fancy 
herself  accused  by  others,  of  un- 
worthy motives  or  conduct,  be- 
cause she  had  been  the  object  of 
her  uncle's  affection  ?  The  rational 
solution  of  the  matter  would  seem 
to  be  this, — that  the  assumption 


of  such  motives  on  the  part  of 
those  around  her,  represented  by 
them,  too,  as  entering  into  the 
opinions  of  the  world,  had  been 
pressed  as  efficient  means  of  influ- 
ence ;  and  that  a  vindication  from 
their  existence  furnished  a  plausi- 
ble coloring  for  the  proceeding 
about  to  be  effected.  The  tone, 
the  language,  the  artificial  struc- 
ture of  this  letter,  its  familiarity 
with  the  terms  peculiar  to  the  busi- 
ness of  life,  all  bespeak  it,  in  our 
judgment,  not  the  production  of 
an  inexperienced  girl,  but  of  a  far 
more  practised  and  deliberate  au- 
thor. Lastly  m&y  be  mentioned, 
with  respect  to  this  letter,  the  care 
with  which  it  has  been  preserved, 
and  placed  beyond  the  control  of 
this  daughter,  as  a  prop  to  a  trans- 
action which  could  not  stand  alone, 
and  as  a  means  of  stillinpr  the  mur- 
murings  of  future  complaint;  the 
very  ends  for  which  it  at  last 
emerges  from  its  secret  recess. 

"  Next  in  the  chain  of  evidence, 
and  closely  following  its  harbinger 
and  herald,  we  will  i\otice  the  deed 
itself  from  the  complainant,  con- 
ve3*ing  from  her  every  description 
of  property  derived  from  her  uncle ; 
and  it  is  one  of  the  peculiarities  of 
this  conveyance,  not  without  sig- 
nificance, that  it  was  executed  be- 
fore there  was  an  inventory  made 
by  the  executor,  to  inform  the 
grantor  specifically  what  she  had 
a  right  to  claim  or  to  bestow. 
Turninor  then  to  the  recitals 
of  this  deed,  they  must  be  re- 
garded as  wholly  irreconcilable 
with  truth;  and  especially  with 
that  uberrima  fides^  that  fulness 
of  candor  and  fairness,  required 


HUaUENIN    y.    BASBLEY. 


1201 


in  transactions  between  parent 
and  child  ;  transnctions  upon  their 
face,  too,  operating  to  the  disad- 
vantage of  the  latter.  This  deed 
sets  out  a  marriage  contract  en- 
tered into  between  Scarborough 
and  his  wife,  anterior  to  their  mar- 
riage, purporting  to  cover  a  por- 
tion of  the  property  in  dispute  ;  it 
then  states  the  failure  of  this  cou- 
ti*act  by  reason  of  an  omission  to 
record  it,  and  proceeds  to  declare, 
that,  some  doubts  having  been 
suggested  as  to  the  validity  of  the 
said  marriage  settlement,  from  the 
omission  to  record  the  same,  the 
said  William  Scarborough  did^  in 
consequence  of  such  doubts^  trans- 
fer and  convey  all  his  right,  &c., 
to  the  said  Robert  Isaac,  and  tliat 
the  said  Isaac,  Laving  departed 
this  life,  had  left  this  property, 
with  certain  personal  estate,  to  his 
niece  Charlotte  Scarborough ;  and 
that  she  to  whom  the  devise  and 
bequest  had  been  made,  being  de- 
sirous of  carrying  the  marriage 
settlement  into  effect  according  to 
the  original  intent  of  the  parties^ 
had,  on  coming  of  age,  determined 
to  convey  all  her  right,  title,  and 
interest  in  the  property  derived 
from  her  uncle,  for  tliat  purpose. 

*'The  deductions  from  these  re- 
citals— ^nay,  their  necessary  mean- 
ing, we  may  add,  their  literal'im- 
port—  are  these  :  That  the  con- 
veyance from  Scarborough  to  Isaac 
was  with  the  sole  view  of  efifectuat- 
ing  the  marriage  settlement,  and 
of  curing  any  defects  attributable 
to  that  contract ; — that  Isaac  took 
the  property  clothed  with  this 
trust,  and    for  no    consideration 

moving  from  himself,  and  vesting 
VOL.  II. — 76 


in  him  an  absolute  title  or  estate; — 
that  his  devise  and  bequest  to  his 
niece  were  purely   to   secure  the 
same  objects,  and  that  she^  fully 
aware  of  these  acts  and  intentions, 
had,  as  soon  as  she  could  legally 
do  so,  determined  upon  their  ac- 
complishment.    Such  are  the  de- 
clarations and  recitals  contained 
in  this  deed ;  not  one  of  which, 
save  the  statement  of  a  project  of  a 
marriage  settlement,  that  is  not  by 
the  evidence  on  the  record  shown 
to  be  palpably  false.    Thus,  if  we 
look  to  tlie  deed  from  Scarborough 
to  Isaac  of  the  13th of  May,  1 820— 
to  the  agreement   between  Isaac 
and  M 'Henry  as  the  agent  of  A. 
Low  &   Co.,  in  February,  1826— 
and  to  that  between  Robert  Isaao 
and  Andrew  Low,  on  the  8th  of 
Marci),  1827 — and  also  to  the  re- 
turn of  the   marshal  of  the  sale 
under  execution  of  the  personal 
property  in  dispute,  we  find  that 
Isaac  was  the  purchaser  and  ex<> 
elusive  owner  of  all  tiiis  property, 
for  a  pecuniary  consideration  paid 
by    him    of   nearly    twenty-three 
thousand   dollars.     Looking  next 
from  the  recitals  of  this  deed  to 
the  will  of  Robert  Isaac,  we  find 
no  ambiguity,  no  declaration,  hint^ 
or  implication  in  the  will  to  sustain 
these   recitals;  but  every tLing  to 
falsify  and  condemn   then).    We 
there  see  clearly  the  motive  of  the 
testator ;  his  affection  for  liis  fa^ 
vorite  niece,  and  the  subjects  and 
the  mode  with  and  by  which  he 
designed  that  his  affection  should 
be  manifested.     He  gives  to  her, 
clear  of  all  trusts  or  encumbrances, 
^  the  lot,  dwelling  house,  and  all 
other  improvements  thereon,  w hich 


1202 


UNDUE     INFLUENCK. 


formerly  belonged  to  her  father, 
together  aUo  with  the  plate,  furni- 
ture of  all  kinds,  books  and  piints, 
all  of  which  were  purcliased  and 
paid  for  at  marshal's  sale  by  me.' 
If  tliis  clause  of  the  will  were 
shown  to,  and  clearly  understood 
bj*^  the  complainant,  it  is  difficult 
to  conceive  how  it  could  be  made 
rationally  to  express  or  imply  a 
duty  on  her  part  to  disrobe  herself 
of  this  bounty,  as  being  clearly 
designed  for  others,  and  not  for 
herself.  The  conduct  of  these  per- 
sons, Scarborough  and  Low,  and 
of  Taylor,  who  was  named  as 
trustee,  botii  in  the  marriage  set- 
tlement and  in  the  deed  from 
Charlotte  Scarborough,  furnishes 
convincing  evidence  of  the  light 
in  which  they  viewed  any  obliga- 
tion supposed  to  be  adhering  to 
this  property,  and  fonnins:  a  bind- 
ing considenitiou,  either  legal  or 
moral,  for  the  deed  now  impugned ; 
that  is,  an  obligation  to  bestow  it 
in  conformity  with  the  stipulations 
of  the  marriage  contract.  But  it 
may  be  naturally  asked,  if  this 
supposed  obligation  was  limited 
to  Charlotte  Scarborough.  Did  it 
not,  if  existing  at  all,  extend 
equally  to  her  lather,  and  to  the 
trustee  in  the  settlement,  and  to 
others  acquainted  or  connected 
with  that  conn  act?  Jn  a  moral 
view,  at  least,  no  dilierence  is  per- 
ceived in  the  pobitiou  of  these  par- 
ties, and  it  is  not  pi'etended,  that 
Charlotte  ^Scarborough  sustained 
any  legal  obligation  to  convoy 
away  this  property.  Vet  it  is  seen 
by  the  record,  that  William  Scar- 
borough, to  serve  his  couvenience 
or  his  interest,  had  no  difficulty  in 


subsequently  encumbering  it  both 
to  Low  and  to  Taylor,  the  trustee 
in  the  marriage  settlement,  or  in 
subsequently  Billing  it  out  and  out 
to  Isaac  ;  and  that  tliis  same  trus- 
tee, Taylor,  manifested  as  little 
scruple  for  the  sanctimony  of  his 
trust,  in  its  application  for  his  own 
benefit.  And  it  seems  to  ua  to  be 
a  most  pregnant  state  of  facts  con- 
nected with  this  deed,  that,  when 
it  was  to  be  executed,  Taylor  and 
Low,  who  had  so  dealt  with  this 
proi^ert}'  as  to  be  necessarily  cog- 
nizant of  the  falsehood  of  the  re- 
citals it  contained,  were  carried  to 
the  house  of  Scarborough  to  be- 
come, the  first  the  trustee,  the 
second  a  witness  to  this  instru- 
ment. The  other  witness  to  this 
deed,  John  Guilmartin,  seems  to 
have  been  taken  under  the  stress 
of  necessity,  from  the  refusal  of 
James  Taylor  to  attest  the  deed, 
and  the  manner  in  which  the 
transaction  impressed  itself  upon 
Guilmartin  is  evinced  in  his  depo- 
sition, in  which  he  says  that  he 
inquired  of  Miss  Scarborough 
whether  this  deed  was  her  volun- 
tary act,  but  was  permitted  to 
have  no  answer  from  her,  and  was 
silenced  in  his  inquiries  by  the  re- . 
mark  from  Low,  that  the  witness 
had  been  sent  for  to  attest  the  deedy 
and  for  no  other  purpose.  This 
witness  further  swears,  that  the 
deed  was  not  read  to  nor  by  the 
grantor,  in  his  presence.  He 
states,  moreover,  this  uncalled  for 
remark  on  the  part  of  the  father 
(although  witness  was  not  permit- 
ted to  obtain  information  from  the 
child) — that  he,  Scarborough,  had 
sent  for  the  witness  to  attest  ^a 
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deed  from  Miss  Scarborough  to 
her  mother,  which  as  a  dutiful 
child  she  had  made.^  Again, 
when  this  deed  from  Charlotte 
Scarborough  was  to  be  proved, 
the  only  witness  to  its  execution 
called  on  was  Andrew  Low;  he 
wlio  knew  that  its  recitals  were 
inconsistent  with  tt-uth,  he  who 
deemed  nil  inquiry  about  the  will- 
ingness of  the  grantor  to  make  it 
to  be  impertinent.  John  Quil- 
martin  was  passed  by ;  he  might 
have  revealed,  if.  called,  circum- 
stances coeval  with  the  transac- 
tion,  which  would  be  calculated  to 
remove  or  to  weaken  the  influence 
of  seeming  acquiescence,  or  of  the 
Japse  of  time ;  circumstances, 
which  time  alone,  in  the  absence 
of  direct  impeaching  testimony, 
would  be  competent  entirely  to 
cover  up.  The  testimony  ad- 
duced in  support  of  the  deed  from 
the  complainant  falls  far  short  of 
ttie  object  for  which  it  was  intend- 
ed; much  of  that  evidence,  too, 
seems  to  have  been  given  under 
influences  necessarily  detracting 
from  the  weight  which  it  otherwise 

• 

might  have  had.  It  wholly  fails 
to  countervail  the  evidence  arising 
from  the  statements  of  witnesses 
on  the  other  side ;  from  the  rela- 
tive positions  of  the  parties  ;  and, 
more  than  all,  from  the  intrinsic 
nature  and  force  of  the  documents 
relied  on  both  by  plaintiff  and 
defendants,  in  the  court  below. 
From  a  careful  analysis  of  the 
facts  and  circumstances  of  this 
case,  we  think  the  conclusion 
cannot  be  resisted,  that  the  deed 
from  Charlotte  Scarboi*ough  to 
William   Taylor,  of   the   22d    of 


January,  1822,  was  not  a  fair  and 
voluntary  transaction ;  but  was 
drawn  from  her  by  means  and  un- 
der influences  which  rendered  that 
conveyance  void.  We  are,therefore, 
of  the  opinion,  that  the  real  prop- 
erty conveyed  by  that  deed  should 
be  roconveyed  to  the  said  Char- 
lotte, now  Charlotte  Taylor ;  and 
that  the  several  articles.of  personal 
property  bequeathed  to  hei*  by  her 
uncle,  Robert  Isaac,  so  far  as  the 
same  are  now  in  existence,  and  in 
tlie  possession  or  under  the  control 
of  Mrs.  Julia  Scarborough,  or  of 
any  other  person  acting  under  her 
authority,  or  claiming  from  her, 
and  not  for  valuable  consideration 
without  notice,  or  claiming  under 
like  circumstances  from  any  per- 
son by  virtue  of  the  provisions  of 
the  deed  of  trust  above  mentioned, 
should  be  delivered  up  to  the  com- 
plainant as  her  own  property;  but 
it  is  the  opinion  of  this  court,  that 
rents  and  profits  for  the  use  and 
occupation  of  the  real  estate  above 
mentioned,  or  compensation  for  the 
use  and  enjoyment  of  the  personal 
property  bequeathed  to  the  com- 
plainant, should  not  be  allowed 
her  under  all  the  circumstances 
attending  this  case ;  they  are  ac- 
cordingly hereby  denit*d  her." 

The  relation  between  a  parent 
and  a  child  who  though  legally 
emancipated  is  still  under  tutelage, 
does  not  preclude  the  parties  to  it, 
from  entering  into  such  contracts  or 
arrangements  as  are  conducive  to 
the  good  of  both  ;  nor  does  it  pre- 
clude the  child  from  making  such 
a  provision  for  an  aged  or  indi- 
gent parent  as  will  put  him  be- 
yond the  reach  of   want.      Haw- 


1204 


UNDUE     INFLUENCE. 


kin^s  Appeal^  8  Casey,  263.  AU 
that  the  law  requires  is  that  the 
child  should  part  with  nothing  by 
way  of  contract,  for  which  he  does 
not  receive  a  full  equivalent;  or, 
in  the  case  of  a  gift,  that  it  should 
bear  such  a  proportion  to  his 
means,  and  the  necessities  of  the 
parent  that  the  latter  could  not 
reasonably  jeject  the  offer.  Ber- 
gen \.  Udall^  31  Barb.  9.  But  the 
burden  of  proof  is  throughout 
on  the  parent,  and  he  must  show 
not  only  that  the  child  was  not 
unduly  influenced,  but  that  he 
thoroughly  understood  what  he. 
was  doing,  which  will  not  be  in- 
ferred from  evidence  that  he 
heard  or  read  the  provisions  of  the 
instrument,  unless  their  actual  and 
prospective  bearing  was  fully  ex- 
plained, or  they  are  so  plain  and  ob- 
vious, as  to  speak  for  themselves  ; 
see  Houghton  v.  Houghton^  15 
Beavan,  270.  Greenfield' h  Eittate, 
2  Harris,  489,  507.  It  is  more- 
over eminently  a  case  for  the  appli- 
cation of  Lord  Eldon's  doctrine 
that  the  question  is  not  merely 
whether  the  donor  knew  what  he 
was  doing,  but  how  the  intention 
was  produced ;  Bergen  v.  Udall^ 
13  Barb.  9,340;  aw/e,  1167. 

The  criterion  as  indicated  in 
Houghton  v.  Houghton^  is  that  if 
the  father  acquires  nothing  that  is 
not  already  possessed  by  him, 
although  it  may  be  in  a  different 
and  less  advantageous  form,  and 
the  transaction  is  not  injurious  as 
it  regards  the  child,  the  court  will 
not  intervene  to  set  it  aside,  unless 
the  evidence  not  only  shows  that 
influence  was  used,  but  that  it  was 
undue ;  Eildreth  v.  Elliot,  8  Pick, 


293, 297.  On  the  other  hand,  when 
the  child's  position  is  altered  for 
the  worse,  while  the  parent  is  un- 
duly benefited,  the  onus  is  on  the 
latter,  and  it  will  not  be  enough  for 
him  to  show  that  the  instrument  was 
read  to  the  child,  and  executed  by 
the  latter  without  objection,  unless 
it  also  appears  that  he  had  a  disin- 
terested adviser,  who  was  com- 
petent to  explain  the  legal  effect 
and  consequences  of  the  deed ; 
Houghton  v.  Houghton^  15  Beavan, 
278. 

In  Jenkins  v.  Pye^   12   Peters, 
214,  a  daughter  of  twenty-three 
3'ears  of  age,  but  residing  with  her 
father,  and  therefore  presumably 
much  under  iiis  influence,  conveyed 
her  reversionary   interest    in    an 
estate  which  had  descended  to  her 
from  her  mother,  subject   to  his 
right  as  the  tenant  by  curtesy,  for  a 
pecuniary  consideration  which  was 
confessedly  inadequate.    She  mar- 
ried within  two  years,  and  died 
not  long  afterwards,  leaving  two 
minor  children.      In  consequence 
perhaps  of  their  tender  years,  or 
it  may  be  from  the  fear  of  aliena- 
ting their  grandfather,  no  steps 
were  taken  to  impeach,  the  transae* 
tion  during  his  life.  He  died  leaving 
a  will,  and  a  suit  was  instituted  to 
set  aside  the  grant  on  the  ground 
of  undue  influence.      Thompson, 
J  ,  said  in  pronouncing  judgment, 
that  the  court  was  not  prepared  to 
adopt  the  English  doctrine,  that  a 
conveyance    from    a    child   to    a 
parent  was  subject  to  an  adverse 
presumption  which   must    prevail 
unless   rebutted.      The    inference 
should  rather  be,  that  the  parent 
had  the  good  of  the  child  in  view 
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not  less  than  his  own.  Every 
sucb  case  should  be  viewed  in  the 
light  of  its  own  circumstances.  In 
the  instance  before  the  court  the 
transaction  was  not  an  unreason- 
able one,  because  the  pi*operty  was 
in  a  dilapidated  condition,  and  re- 
quired  the  expenditure  of  money, 
which  the  father  could  not  lay  out 
with  justice  to  his  other  children, 
unless  he  held  the  fee.  The  trans- 
action was  not  therefore  one  which 
a  court  of  equity  should  condemn 
without  some  affirmative  proof  of 
undue  influence.  Moreover  the 
bill  was  not  filed  for  nearly  twenty 
years,  nor  until  after  all  the  parties 
to  the  transaction  had  been  re- 
moved by  death.  Such  a  prolonged 
acquiescence  would  be  a  defence, 
though  the  case  were  one  for  relief 
in  other  respects.  The  minority  of 
the  complainants  might  relieve 
them  from  the  imputation  of  laches, 
but  did  not  render  it  less  unjust  to 
proceed  after  the  evidence  had 
been  obliterated  by  the  lapse  of 
time. 

But  for  the  last  mentioned 
ground  this  judgment  could 
scarcely  be  reconciled  with  the 
general  course  of  decision.  There 
are  a  multitude  of  cases  where 
a  court  of  equity  intervenes,  not  be- 
cause there  is  fraud,  but  that 
fraud  may  not  exist.  As  a  father 
may  unduly  influence  a  child,  who 
though  of  full  age,  has  always 
yielded  to  his  will,  so  the  only 
safeguard  against  the  temptation 
to  abuse  his  power,  is  that  a  con- 
tract which  i^  injurious  to  the 
child  shall  liot  stand.  If  the 
transaction  is  demanded  by  the  cir- 
cumstances, and  will  be  mutually 


advantageous,    some  disinterested 
third  person  should  be  consulted 
who  can  prescribe  the  terms  and 
fix  tlie  price  or  value.     The  failure 
to  adopt  this  course  may  not  be  a 
badge  of  fraud,  but  it  casts  the 
burden  of  proof  on  the  parent,  to 
show  that  he  took  all    the  care 
for  the  child,  which  he  could  not 
exercise  for  himself.     In  Slocumb 
V.  Marshall,  2  W.  C.  C.  R.  397,  a 
daughter  conveyed  the  reversion 
in  a  tract  of  land  to  her  father,  who 
was  the  tenant  for  life.  She  resided 
in  his  house  at  the  time,  and  was 
about  to  be  married,  but  the  grant 
which  was  alleged  to  have  been 
made  on  the  faith  of  an  oral  decla- 
ration   of    trust,    was    not  made 
known  to  her   intended  husband. 
Washington,  J.,  said,  that  the  trust 
could  not  be  proved  as  such,  con- 
sistently   with    the    statute,    but 
that  it  was  notwithstanding  clear 
under     the    evidence,     that     the 
daughter  had  been  impressed  with 
the   belief   that    the    conveyance 
would  promote  her  interests,  and 
not  less  clear  than  it  was  prejudicial. 
Such  tranactions  were  viewed  with 
jealousy  by  a  court  of  equity,  and 
the  one   in  question  must  be  set 
aside,    although     there     was    no 
reason    for    supposing    that     the 
father  intended  a  fraud,  or  had  any 
other  than  a  fair  intention,  which 
he     had     been     prevented     from 
carrying  out  by  death. 

It  was  held  in  like  manner  in 
Bergen  v.  Udall,  31  Barb.  9,  that 
where  a  daughter,  immediately 
upon  her  arrival  at  lawful  age, 
makes  a  voluntary  conveyance  for 
the  benefit  of  her  father,  the  trans- 
action will  be  examined  with  the 
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most  jealous  scrutiny,  and  the 
person  relying  upon  the  conve}'- 
ance  must  show  affirmatively, 
not  only  that  she  understood  its 
nature  and  efTect,  and  executed 
it  voluntarily,  but  that  her  inten- 
tion did  not  result  from  misrepre- 
sentation or  mistake,  or  from  the 
parental  control  and  influence. 

As  life  draws  to  a  close,  the  re- 
lation which  existed  at  an  earlier 
period  is  not  unfrequently  re- 
versed. The  parent  comes  under 
the  sway  of  his  children,  and  is 
liable  to  be  influenced  by  them; 
and  if  they  procure,  or  even  suffer 
him  to  make  a  contract,  or  execute 
a  deed  which  operates  disadvan- 
tageously  to  him,  or  by  which  they 
are  unduly  beneflted,  a  court  of 
equity  will  avoid  the  instrument 
without  other  proof  of  breach  of 
confidence,  or  of  an  undue  exer- 
cise of  influence,  than  that  af- 
forded by  the  nature  of  the  trans- 
action; see  Whelan  v.  Whelan^ 
3  Co  wen,  557  ;  Brice  v.  Brice^  5 
Barb.  533  ;  Comstock  v.  Com- 
slock,  57  Id.  473;  Highberger  v. 
Stiffler,  21  Maryland,  338.  "The 
natural  relation  of  the  parties," 
said,  Bowie,  C.  J.,  in  the  case  last 
cited,  "  was  reversed  in  this  in- 
stance  by  the  hand  of  time.  The 
parent  had  become  a  child,  and  the 
child  was  guardian  to  the  parent. 
There  was  the  same  dependence, 
overweening  confidence  and  im- 
plicit acquiesence  which  had  ren- 
dered one  an  automaton  in  the 
hands  of  the  other ;  et  ubi  eadem 
ratio,  ibi  idem  jua.  The  wish  of 
the  agent  had  become  the  will  of 
the  principal.  Whatever  the  for- 
mer suggested  the  latter  executed. 


There  was  no  consent  of  two  minds, 
but  a  merger  of  the  principal's 
mind  to  the  agent's.  In  such 
cases  it  is  not  necessary  to  prove 
the  actual  exercise  of  overween- 
ing influence,  misrepresentation, 
importunity  or  fraud,  aliunde  the 
act  complained  of." 

In  Whelan  y.  Whelan,  S  Cowen, 
587,  a  man  whose  intellect  was  im- 
paired by  age,  although  he  was 
not  imbecile,  or  unfit  for  the  trans- 
action of  ordinary  business,  lived 
apart  from  his  wife  and  daughters, 
with  two  sons  to  whom  he  in- 
trusted the  management  of  his 
farm.  Legal  proceedings  were  in- 
stituted on  behalf  of  the  wife  for  a 
separate  maintenance,  and  he  be- 
came apprehensive  that  all  his 
property'  would  be  taken  to  satisfy 
the  decree, and  for  the  payment  of 
his  debts.  The  erroneous  impres- 
sion was  fostered,  if  not  inspired, 
by^  one  of  Ins  sons,  who  took  ad- 
vantage of  it  to  obtain  a  deerl,  by 
which  his  father's  entire  estate  was 
vested  in  him  and  his  brother.  The 
court  held  that  the  conveyance 
was  void,  not  onl}'  as  regarded  the 
party  who  had  used  undue  means, 
but  that  no  right  accrued  under  it 
to  the  other  grantee,  who  was  free 
from  blame. 

"It  is  sufficient,"  said  Wood- 
worth,  J.,  "  if  on  an  examination 
of  the  whole  bill,  the  facts  stated 
show  that  the  respondents  neces- 
sarily had  undue  influence  or  con- 
trol over  the  appellant,  so  that  the' 
parties  did  not  treat  on  equal 
terms.  The  rule  requires  every- 
thing essential  to  the  appellant's 
right  to  be  alleged,  is  then  satis- 
fied.   His  equity  will  then  appear, 
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and  the  court  may  administer  the 
relief  to  which  he  is  entitled. 
Whether  undne  influence  has  been 
used,  is  an  inference  from  the 
facts  alleged  and  proved,  and  does 
not  require  the  averment  of  the 
pleader  to  put  tliem  in  issue.  It 
is  enough  if  they  authorize  the 
court  to  draw  the  conclusion. 

"I  will  briefly  state  some  of 
the  leading  features  of  this  case. 
The  appellant  is  far  advanced  in 
yeare.  He  is  probably  not  exempt 
from  the  inflrmities  incident  to 
mind  and  body  in  the  last  stage  of 
human  life.  In  this  second  child- 
hood, a  surrender  of  business  into 
other  hands  becomes  indispensa- 
ble. Something  like  a  guardian- 
ship of  the  person  and  prop- 
erty is  in  most  cases  neces- 
sary* The  appellant  had  reared 
a  numerous  family.  For  sev- 
eral ycai*s  there  appears  to 
have  been  much  family  contention, 
arising  from  dissensions  between 
his  children  with  respect  to  the 
use  and  management  of  his  estate. 
The  appellant's  wife  took  part 
with  some  of  the  children.  She 
and  her  husband  lived  unhappily, 
and  separated.  The  bill  allege^) 
that  the  appellant  had  committed 
the  management  of  his  estate 
chiefly  to  hid  sons,  JolvPi  Joseph, 
and  William ;  that  after  his  wife 
left  her  home,  the  farm  was  in  the 
exclusive  possession  of  the  ap- 
pellant and  the  respondents.  It  is 
in  proof  that  the  appellant  was 
very  credulous,  and  easily  per- 
suaded by  those  whom  he  believed 
his  friends ;  that  he  was  easily  led 
by  William;  that  in  the  family 
strifes  the  appellant  and  the  re- 


spondents were  on  one  side — the 
wife  and  the  other  children  in  op- 
position ;  that  the  appellant  could 
be  persuaded  to  do  any  act  dic- 
tated to  him,  when  apprehensive 
that  his  property  was  in  danger. 
It  cannot  be  doubted  that  he  was 
placed  in  a  situation  highly  favor- 
able to  the  views  of  the  respond- 
ents. They  had  full  opportunity  for 
operating  on  his  hopes  and  fears. 
A  contract  obtained  from  one 
party  so  much  in  the  power  of  the 
other,  cannot  be  sanctioned,  if 
confldence  has  been  abused,  if 
tliere  Is  inadequacy  of  price,  or 
the  inference  is  plain  that  advan- 
tage has  been  taken  of  age  and  im- 
becility, and  that  the  partiality  of 
a  parent  has  been  artfully  made  use 
of  to  strip  him  of  his  property, 
and  reduce  him  to  a  state  of  de- 
pendence and  want  " 

In  Martin  v.  Martin  I  Heiskell, 
653,  a  man  advanced  in  years, 
and  afflicted  with  disease,  although 
in  the  judgment  of  the  court 
retaining  sufficient  cnpacity  to 
make  a  valid  contract,  conveyed 
his  real  estate  to  his  sons,  Joseph 
and  Henry  Martin,  to  the  exclusion 
of  his  daughters  and  the  offspring 
of  a  deceased  child,  and  there  was 
reason  to  believe  that  the  grant  was 
antedated  with  a  view  to  defraud 
his  seccmd  wife  6f  her  dower.  It 
appeared  that  the  deed  was  pre- 
pared at  the  instance  of  one  of  the 
grantees,  and  brought  to  the  gran- 
tor for  execution,  and  that  the  gran- 
tor bad  previously  been  induced  to 
give  a  bond  to  his  sons,  for  which 
there  seemingly  was  no  considera- 
tion. The  court  said,  "  whilst 
Joseph  was  arranging  t^  defeat 
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liis  father's  wife,  he  was  also  ar- 
ranging for  his  own  advantage. 
He  procured  the  deeds  and  bond 
to  be  antedated,  and  then  pro- 
cured their  execution.  As  he 
was  the  active  agent  in  procuring 
the  preparation  of  the  papers  and 
in  having  them  signed  and  wit- 
nessed, and  as  he  was  to  be  largely 
benefited  from  the  transaction,  the 
law  presumes  from  the  relation  of 
fatlier  and  son,  of  principal  and 
agent,  that  the  latter  liad  influence 
over  the  former.  Express  proof 
of  influence  need  not  be  made,  it 
is  implied  from  the  relation.  But 
when  to  tliis  is  added  that  the 
iathcr  was  far  advanced  in  3'ear8 
was  greatly  enfeebled  in  body  and 
mind,  actually  verging  upon  men- 
tal incapacity  and  was  greatly 
troubled  and  uneasy  in  his  mind, 
and  that  the  son  and  agent  used 
his  influence  in  procuring  a  deed, 
which  secured  to  himself  more 
than  two-thirds  of  his  father's  en- 
tire estate,  and  to  his  brother  the 
residue,  to  the  total  exclusion  of 
two  sisters  and  several  grand- 
children, the  law  raises  the  pre- 
sumption of  fraud,  and  this  pre- 
sumption can  only  be  overturned 
by  clear  and  satisfactory  proof, 
that  the  son  and  agent  dealt  with 
entire  fairness  and  good  faith  in 
the  transaction.'  '  It  is  incumbent 
on  him  to  show  aflflmatively  that 
his  father  comprehended  full}'  the 
purport  and  effect  of  the  convey- 
ances, and  that  he  executed  them 
freely  and  undei*standingly,  know- 
ing that  he  thereby  divested 
himself  of  the  absolute  title  to  the 
lands,  and  that  they  would  not 
operate  merely  as  a  will.    No  such 


proof  is  made  or  attempted  to  be 
made,  and  the  deeds  must  conse- 
quently b  ^  set  aside." 

The  judgment  in  Brice  v.  Brice, 
5  Barb.  549,  is  substantially  to  the 
same  effect.  "  The  relation  of  both 
child  and  confidential  agent,"  said 
Harris,  P.  J.,  "which  James  R. 
Brice  sustained  to  the  plaintiff, 
seems  to  to  me  to  bring  this  case 
most  emphatically  within  what 
Lord  Eld  on  called  the  great  rule 
of  the  court,  that '  he  who  bargains 
in  a  matter  of  advantage  with  a 
person  placing  confidence  in  him  is 
bound  to  show  that  a  reasonable 
use  has  been  made  of  that  con- 
fidence ;  a  rule  appl3'ing  to  trus- 
tees, attorney's,  or  any  one  else.* " 

It  results  from  these  decisions, 
that  when  a  parent  from  age 
or  infirmity  is  unable  to  think 
and  act  for  himself,  it  is  the 
duty  of  a  child  to  whom  he  bas 
recourse  for  information  or  ad- 
vice, not  to  suggest  or  sanction 
an}'  disposition  of  the  estate  that 
will  give  him  an  undue  advantage 
over  the  otiier  members  of  the 
family.  Such  a  case  is  clearly 
within  the  "  great  rule,"  that  one 
shall  not  use  the  confidence  reposed 
in  him  by  another,  for  any  end  that 
an  enlightened  conscience  would  • 
not  approve. 

A  recent  case  in  Massachusetts 
follows  a  different  rule,  which 
affords  scope  for  some  of  the  least 
estimable  faculties  of  our  nature. 
In  Howe  v.  Howe^  99  Mass. 
88,  a  man  eighty-three  ^-eara 
of  age,  and  enfeebled  in  mind 
and  body  by  a  recent  and  severe 
attack  of  disease,  conve3'ed  all 
his  estate,  real   and  personal,  to 
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his  siirviving  sons,  Nathan  and  EI- 
dridge^  and  to  his  son-in-law,  Hoi- 
man,  whose  wife  was  his  nurse 
and  attendant.  The  transfer 
was  made  in  consideration  of  an 
agreement  by  the  grantees,  to  pro- 
vide for  the  grantor  as  long  as  he 
lived,  and  the  effect  was  to  exclude 
the  only  child  of  a  deceased  son, 
for  whom  he  had  previously  de- 
clared his  intention  to  provide  by 
giving  him  *'  the  Berlin  wood  lot." 
It  also  appeared  in  evidence,  that 
the  grantet'S  had  charge  of  the  gran- 
tor's affairs  under  a  general  power  of 
attorney,  and  that  the  deeds  were 
drawn  as  they  directed,  without 
consulting  him.  He  died  not  long 
afterwards,  and  his  grandson 
sought  to  avoid  the  gmnt  on  the 
ground  of  undue  influence.  The 
judge  who  tried  the  cause  was  re- 
quested to  instioict  the  jury: 
^*  That  though  the  influence  may 
have  been  gained  by  kind  oflflces 
of  duty  or  aflfection,  or  attention 
to  the  grantor's  bodily  infirmities, 
still  if  that  influence  so  acquired 
was  abused  for  a  selfish  and  unjust 
purpose,  or  to  obtaining  an  unjust- 
and  unfair  advantage  over  others 
equally  entitled  to  his  bount}*, 
such  influence  was  undue  influence. 
^^  That  the  circumstances  attending 
the  execution  of  the  deeds,  viz., 
that  they  were  prepared,  by  Eld- 
ridge's  dictation,  by  an  attorney 
employed  by  him,  and  who  never 
saw  the  grantor  nor  communicated 
with  him ;  that  they  were  executed 
in  Eld  ridge's  house  in  the  presence 
of  himself  and  his  family;  that 
Eldridge  brought  the  justice  to 
his  bouse,  who  only  staid  long 
enough  to  put  the  formal  question 


and  receive  a  nod  or  vrovd  in  reply ; 
that  they  were  not  read  over  to 
him ;  that  the  grantor's  wife  did 
not  execute  the  deeds ;  that  they 
embraced  all  his  real  estate ;  and 
that  there  was  executed  at  the 
same  a  bill  of  sale  of  all  his  per- 
sonal property ;  that  Eldridge  had 
charge  of  the  grantor's  affairs  at 
the  time  under  a  power  of  attor- 
ney ;  and  that  the  transaction  was 
contrary  to  the  grantor's  previous 
declaration  of  his  intention,  that 
the  petitioner  should  be  remem- 
bered in  the  disposition  of  his 
estate,  and  have  the  Berlin  wood 
lot — raise  a  presumption  of  fraud 
and  undue  influence." 

These  instructions  were  declined, 
and  the  jury  were  instructed  that 
in  order  to  avoid  the  deed  it  must 
appear  that  the  influence,  however 
obtained,  was  abused,  or  made  use 
of  improperly  for  the  purpose  of 
inducing  the  grantor  to  execute 
an  instniment  which  was  not,  in 
fact,  his  own  free  act  and  deed; 
and  that  the  various  facts  referred 
to  in  the  plaintiff's  prayer  for  in- 
structions, so  far  as  proved,  were 
for  the  consideration  of  the  jury. 
The  jury  were  also  told  that  a  deed 
would  not  be  set  aside  upon  the 
ground  that  the  grantor  had  been 
annoyed  by  "teasing  "  into  making 
it,  if  he  was  of  sound  mind,  and 
able  to  exercise  his  own  free  will 
notwithstanding  such  influence. 

The  plaintiff  excepted  to  the 
charge,  which  was  affirmed  on  error 
by  the  court  above.  Hoar,  J.,  said : 
"Influence  properly  gained,  al- 
though used  for  a  selfish  purpose, 
and  to  obtain  an  unjust  and  unfair 
advantage,  will  not  avoid  a  deed 
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thereby  obtained,  unless  there  is 
fraud  or  duress,  or  the  influence  is 
exerted  by  a  stronger  mind  over  a 
weak  one,  in  such  a  manner  and  to 
such  a  degree  as  to  substitute  the 
will  of  the  person  exerting  the  in- 
fluence in  place  of  that  of  him  upon 
whom  it  is  exerted,  so  that  the 
latter  is  no  longer  a  free  agent. 
Notwithstanding  this  Judgment, 
we  may  believe  that  the  purpose 
for  which  the  influence  is  exercised 
should  be  the  criterion  rather  tlian 
the  way  in  which  it  is  acquired. 
The  means  of  obtaining  influence 
may  no  doubt  be  so  unworthy  or 
perverse,  fls  to  justify  an  inference 
tliat  the  intention  was  to  use  it  for 
a  wrongful  end.  Such  perhaps  is 
the  case  where  a  mistiness  receives 
an  estate  which  should  have  de- 
volved on  the  rightful  heirs.  Yet 
if  the  same  influence  were  em- 
ployed to  reconcile  a  father  with  a 
child  wliom  he  was  about  to  disin- 
herit, it  could  not  be  challenged 
as  undue.  In  tiie  great  majority 
of  instances,  influence  is  acquired 
by  means  wiiich  no  one  need  be 
ashamed  to  avow.  A  confidential 
agent  may  obtain  an  almost  un- 
bounded sway  over  the  mind  of 
bis  principal,  tli rough  superior  in- 
telligence, or  the  giAi  of  pleasing 
with  which  some  men  are  naturally 
endowed,  without  saying  or  doing 
anything  that  the  most  fastidious 
moralist  could  disapprove ;  but  if 
he  uses  that  power  to  procure  a 
benefaction  which  exceeds  a  just 
compensation  for  his  services,  a 
chancellor  will  not  allow  the  gift 
to  stand.  So  one  who  is  charged 
with  having  unduly  procured  a 
conveyance  from  his  parent,  does 


not  rebut  the  allegation  by  show- 
ing that  his  hold  on  the  mind  and 
heart  of  the  donor  came  through 
kind  and  unremittinof  attentions 
during  illness,  or  from  ministeiing 
to  the  infirmities  of  old  age.  Such 
services  beget  a  trustfulness  which 
is  greater  in  proportion  to  the 
sense  of  gratitude,  and  which 
brings  the  case  within  the  rule 
enunciated  by  Lord  Eldon  in  Oibf^ 
son  y.  Jezesj  6  Vesey,  266,  271, 
that  he  who  bargains  in  a  matter 
of  advantage  with  a  person  who 
places  confidence  in  him,  is  bound 
to  show  that  a  reasonable  use  has 
been  made  of  that  confidence; 
see  Brice  v.  Br  ice  ^  5  Barb.  540 ; 
Dean  v.  Negley^  5  Wright,  312 ; 
Boyd  V.  Boyd^  16  P.  F.  Smith, 
283,  293. 

The  case  of  Dean  v.  Fuller^  4 
Wright,  474,  may  be  referred  to  in 
this  connection  as  showing  how 
necessary  it  is  to  cast  the  burden 
of  proof  on  a  party  who  would 
sustain  a  voluntary*  deed,  when  the 
circumstances  are  such  that  he 
might  have  influenced  the  donor, 
and  the  gifl  is  not  one  that  an  un- 
biassed judgment  could  approve. 
Jackson,  a  man  of  advanced  age, 
and  overcome  with  grief  by  the 
recent  loss  of  his  wife,  conveyed 
his  real  estate  to  his  brotlier-in-law, 
James  Fuller,  and  at  the  same  time 
bequeathed  one-half  of  his  personal 
estate  to  him  by  will.  This  ar- 
rangement was  made  the  night  after 
the  funeral,  and  the  papers  were 
drawn  and  executed  before  the 
close  of  the  week.  The  eflfect  was 
to  give  Fuller  three-fourths  of 
Jackson's  entire  property,  to  the 
exclusion  of  his  kinsmen,  and  of 
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the  other  relatives  of  his  wife.  It 
was  conceded  that  Fuller  was 
Jackson's  confidential  adviser, 
that  he  was  present  at  the  prepa- 
ration of  the  will  and  of  the  deed, 
and  that  they  were  drawn  at  his 
instance  and  in  conformity  with 
his  saggestions.  The  deed  was 
without  consideration,  and  the 
grantor  gave  no  other  reason  for 
parting  with  his  property,  than  that 
Fuller  had  done  a  great  deal  for 
him  and  for  his  deceased  wife. 
He  did  not  understand  what  he 
was  doing,  or  changed  his  mind, 
and  Fuller  brought  an  eject- 
ment again  t  him  soon  after- 
wards, for  the  land.  The  court 
held  that  there  was  no  direct  proof 
of  fraud  or  undue  influence,  and 
that  the  grantor's  mental  weakness 
was  not  a  sufficient  ground  for  set- 
ting aside  the  deed,  unless  the 
grantee  stood  in  a  confidential  re- 
lation, which  did  not  sufficiently 
appear  from  the  evidence. 

The  error  in  this  case  seems  to 
have  been  in  analyzing  that  which 
should  have  been  considered  as  a 
'Vfhole.  Jackson's  advanced  age, 
distress  and  weakness.  Fuller's 
position  as  a  confidential  friend, 
and  that  he  was  present  at,  and  di- 
rected the  preparation  of  the  in- 
strument of  gift,  were  circum- 
stances which,  in  the  aggregate, 
threw  the  burden  of  proof  on  him, 
though  each  of  them  might  have 
been  inadequate  if  standing  alone ; 
see  Boyd  v.  Boyd  ;  ante. 

In  Oreers  v.  Greer 8^  9  G  rattan, 
332,  a  man  in  extreme  old  age  con- 
veyed the  whole  of  his  estate  to 
one  of  his  sons,  and  the  court  held 
that  as  he  had  sufficient  capacity 


to  understand  what  he  was  doing, 
and  there  was  no  direct  proof  of 
fi*aud  or  undue  influence,  tiie  im- 
providence and  injustice  of  the  act 
as  disinheriting;  his  other  children 
did  not  give  rise  to  a  presumption 
of  an  abuse  of  confidence,  or  justify 
the  court  in  setting  aside.  A  simi- 
lar decision  was  made  in  Wray  v. 
Wray,  30  Indiana,  126^.  These 
cases  may  be  classed  with  Dean  v. 
Fuller^  and  like  it  can  hardly  I  e 
reconciled  witii  the  principles  that 
have  been  laid  down  by  cout*ts  of 
equity  for  the  protection  of  age, 
weakness  of  mind,  and  distress, 
from  abuse  of  confidence.  The 
same  remark  applies  to  Darnell  v. 
Darnell^  32  Indiann,  842,  although 
the  question  arose  out  of  a  grant 
to  a  brother-in-law  while  residing 
in  his  house. 

It  is  nevertheless  well  settled 
that  when  one  who,  though  weak 
and  failing,  is  not  of  unsound 
mind,  deliberately  bestows  his 
property  on  a  child  in  considera- 
tion of  the  latter's  undertaking  to 
provide  for  his  support,  a  court  of 
equity  will  not  avoid  the  grant,  if 
it  appears  that  he  was  aware  of  the 
consequences  of  his  act,  and  that 
it  could  not  bQ  recalled  ;  see  Howe 
V.  Howe^  99  Mass.  88  ;  Hadley  v. 
Lativier^  3  Yerger,  537  ;  Nace  v. 
Buyer ^  6  Casey,  99,  111;  Dar- 
nell V.  Rowland^  32  Indiana,  342. 
In  the  case  last  cited  the  court 
refused  to  set  aside  tlie  deed,  al- 
though tlie  facts  were  strongly  in- 
dicative of  undue  influence,  if  not 
of  an  abuse  of  confidence. 

The  absence  of  a  power  of  revoca- 
tion is  explained  under  these  cir- 
cumstances by   the  end  in  view, 
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which  is  to  place  the  grantor  beyond 
the  reach  of  want,  and  requires  that 
both  parties  should  be  absolutely 
bound.  In  Nace  v.  Boyer^  6  Ca- 
sey, 99,  a  conveyance  in  trust  to 
convert  the  grantor's  estate  into 
money,  invest  the  proceeds,  apply 
the  interest  to  his  support,  and  dis- 
tribute the  fund  among  his  chil- 
dren when  he  died,  was  held  to  be 
within  the  same  principle,  although 
a  testamentary  power  of  appoint- 
ment might  seemingly  have  been 
reserved,  consistently  with  the  ob- 
ject which  the  settlement  was  de- 
signed to  promote  ;  see  Hall  v. 
HalU  14  L.  R.  Eq.  365;  EusselVa 
Appeal,  26  P.  F.  Smith,  281. 

Guardian  and  Ward. — A  guar- 
dian's influence  may  obviously, 
like  a  parent's,  continue  after  the 
condition  of  dependence  which 
gave  birth  to  it  has  ceased,  and 
his  dealings  with  a  ward,  who  has 
recently  attained  his  majority,  will 
consequently  be  scrutinized  with 
much  the  same  severit}-  as  if  they 
were  between  a  father  and  child. 
'^  Settlements  made  soon  afler  the 
ward  comes  of  age,  and  especially 
before  he  is  in  possession  of  his 
estate,  are  accordingly  viewed 
by  the  court  with  %  watchful  and 
even  jealous  eye."  Lay  v.  Barnes, 
4  S.  &  R.  112;  Elliott  v.  Elliott, 
6  Binney,  8  ;  Fish  v.  Miller,  1 
Hoffman  Ch.  267.  A  guardian 
who  relies  on  a  release  given  un- 
der such  circumstances,  must  show 
that  the  ward  had  a  reasonable 
time  to  examine  the  account,  and 
possessed  the  requisite  informa- 
tion, skill  and  knowledge,  or  that 
he  had  the  aid  of  some  adviser 
who  was  competent  for  such  a  task ; 


and,  unless  this  appears  with  suffi- 
cient clearness,  the  release  will  be 
regarded  as  an  empty  form,  and 
leave  the  case  precisely  as  it  was 
before ;  Fish  v.  Miller ;  Stanley^ s 
Appeal,  8  Barr,  43 1 ,  433  ;  Garvin 
v.  Williams,  44  Missouri,  465 ;  In 
re  Van  Horn,  Y  Paige,  46  ;  Sul- 
livan v«  Blackwell,  28  Mississippi, 
724;  Wills'  Appeal,  10  Harris, 
326,332;  ante,  1178. 

A  contract  with  the  ward,  or  a 
conveyance  from  him,  is  within 
the  principle,  and  the  onus  is 
on  the  guardian  to  prove  that 
the  transaction  was  in  all  respects 
fair  and  equal,  and  that  it  was  not 
the  result  of  undue  influence; 
Somes  V.  Skinner,  16  Mass.  348; 
Carberry  v.  Tannehill,  2  Harris  & 
Johnson,  224;  WilW  Appeal,  10 
Harris,  22 ;  Ehert  v.  Ebert,  5  P. 
F.  Smith,  110.  Inadequacy  of 
consideration  is,  under  these  cir- 
cumstances, not  merely  prima 
facie,  but  conclusive  evidence  of 
fraud.  Ebert  v.  Ebert ;  Long  v. 
Mulford,  17  Ohio,  N.  S.  484. 

The  law  does  not  prohibit  a 
guardian  from  dealing  with  his  re- 
cently emancipated  ward,  although 
it  regards  the  transaction  with 
jealous  eyes ;  and  a  release  of  the 
guardian,  or  a  gift  to  him,  may 
consequently  stand,  if  shown  to 
have  been  made  deliberately,  and 
with  a  suflScient  opportunity  for 
consultation  and  advice ;  Sherry 
V.  Sansbury,  3  Indiana,  820 ;  Haw- 
kins'*  Appeal,  8  Casey,  265 ;  Cow- 
an's Appeal,  24  P.  F.  Smith,  329 ; 
Kirby  v.  Taylor,'^  Johnson's  Ch. 
248. 

Long  and  unexplained  acquies- 
cence iSy  moreover,  in  this,  as  in 
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other  cases  of  a  like  Icind,  an  ef- 
fectual bar;  Lukens'  Appeal,  T 
W.  &  S.  48;  Bane's  Appeal,  3 
Casey,  492 ;  Chorpenning's  Ap» 
peal,  8  Id.  315 ;  and  it  seems  that 
the  couit  should  not  permit  the 
account  to  be  reopened,  alter  the 
lapse  of  six  yeai*s,  from  the  settle- 
ment which  the  ward  seeks  to  im- 
peach. 

In  Gale  v,  Welln,  12  Barb.  94, 
a  guardian  induced  his  ward  to 
endorse  a  note  for  his  accommo- 
dation, and  transferred  it  to  the 
plaintiff  for  an  antecedent  debt,  in 
consideration  of  an  agreement  for 
forbearance.  The  transaction 
took  place  before  the  guardian's 
account  was  settled,  and  while  the 
ward  was  still  at  college.  The 
court  held  that  undue  influence 
was  to  be  inferred,  as  matter  of 
law,  from  the  circumstances,  and 
that  as  these  were  known  to  the 
plaintiff,  he  was  not  a  bona  fide 
purchaser. 

A  will  from  a  recently  emanci- 
pated ward  to  his  guardian,  is  re- 
ceived with  suspicion,  as  having 
presumably  been  induced  by  the 
guardian's  influence,  and  if  it 
makes  an  inequitable  disposition 
of  the  testator's  property,  the  pre- 
sumption is  that  the  influence  was 
unduly  exercised ;  Meek  v.  Perry, 
36  Mississippi,  190;  Burdv,  Pratt, 
18  Pick.  156 ;  Oarvin  v.  Williams, 
46  Missouri,  477 ;  Morris  v.  Stokes, 
21  Georgia,  552.  Much,  neverthe- 
less, de|>ends  in  such  cases  on  the 
amount  of  the  bequest,  and  on 
whether  it  could  be  made  consist- 
ently with  the  ties  of  blood  and 
family  affection. 

XEA&  Rblativks.— The  princi- 


ple is  the  same  when  the  members 
of  a  family  are  so  placed  that  one 
of  them  stands  in  loco  parentis  to 
another,  or  can  exercise  a  control- 
ling power  over  him ;  Loiig  v. 
Mulford,  17  Ohio,  N.  S.  484,  502. 
Moreover,  if  the  relation  between 
persons  who  are  of  the  same  blood, 
is  not  necessarily  one  of  Confidence, 
it  may  readily  acquire  that  charac- 
ter, when  they  are  dealing  with 
property  inherited  from  a  parent  or 
common  ancestor.  They  are  con- 
sequently under  a  mutual  obliga- 
tion not  merely  to  say  or  do  noth- 
ing that  is  calculated  to  mislead, 
but  to  give  such  counsel  as  would 
presumably  proceed  from  a  third 
person  who  was  equally  concerned 
for  all;  ante; Brook  w  Berry,  2  Gill, 
83,  103  ;  Hunt  v.  Hunt,  2  Beasely, 
161.  Dunnage  v.  White,  Swan- 
ston,  13S;  Haney  v.  Mast,^  Bea- 
van,  439 ;  Goutls  v.  Ackworth,  8 
Eq.  L.  R.  558 ;  Long  v.  Long,  9 
Maryland,  461 ;  Todd  v.  Orove, 
33  Id.  183;  Sears  v.  Shafer,  2 
Selden,  272;  Dunn  v.  Chambers, 
4  Barb.  376, 381 ;  Stewart  v.  Stew- 
art, 7  J.  J.  Marshall,  183 ;  Bather- 
ford  V.  Huff,  4  Dessaussure,  350 ; 
Kennedy  v.  Kennedy,  2  Alabama, 
571;  Boney  v.  Hollingaworih ^  23 
Id.  690;  Doughty  v.  Doughty,  3 
Halstead,  227,  292;  Gordon  v. 
Gordon,  3  Swanston,  400 ;  Long 
v.  Mulford,  17  Ohio,  N.  S.  484, 
504;  see  vol.  1,  252.  It  is  not 
enough  under  these  circumstances 
to  aver  that  the  proposition  came 
from  the  complainant,  if  it  was 
one  which  the  respondent  should 
have  rejected  from  a  sense  of 
propriety  and  justice ;  Kennedy 
V.   Kennedy,     2    Alabama,    571; 
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WCanl  V.  Bee.l  M'Cord  Ch.383; 
Doughty  v.  Doughty;  Dunn  v. 
Chambers,  "  The  double  rela- 
tionship,'* snid  Harris,  J.,  in  the 
case  last  cited,  "  which  the  parties 
bore  to  each  other  as  kinsmen  and 
joint  recipients  of  their  grand- 
father's bounty,  should  have 
prompted  the  defendant,  instead 
of  proGting  by  the  recklessness 
and  improvidence  of  his  cousin,  to 
take  measures  more  effectually  to 
secure  the  property  for  his  bene- 
fit." 

In  Seark  v.  Shafer^  2  Selden, 
268,  a  father  gave  a  pecuniary  be- 
quest to  his  daughters,  and  de- 
vised his  real  estate  to  his  sons 
without  woixls  of  inheritance. 
They  induced  their  sister  to  re- 
l»*ase  her  reversionary  interest  with- 
out consideration,  and  the  instru- 
ment was  set  aside,  after  the  lapse 
of  twenty-six  years,  at  the  instance 
of  her  children,  it  appearing  that 
she  was  in  feeble  health  at  tlie 
time,  and  had  died  soon  after- 
wards. Gridley,  J.,  said,  the  rela- 
tion which  the  Shafers,  who  pro- 
cured the  execution  of  the  release, 
bore  to  Elizabeth  Sears,  was  that 
of  brothers.  The}'  were  executors 
of  their  father's  will,  and  the  trus- 
tees of  the  legac}'  bequeathed  to 
her,  and  were  the  habitual  and 
confidential  advisers  of  their  sis- 
ter,  who  was  tlien  a  widow  and  in 
ill  health.  It  is  scarcelj-  possible 
to  imat^ine  a  more  intimate  and 
influential  position  than  that  held 
by  Daniel,  one  of  the  brothers,  to- 
wards his  sister  at  the  time  when 
the  release  was  executed.  She 
was  accustomed  to  rely  on  his  ad- 
vice in  all  her  business  matters, 


and  to  follow  it  implicitly.  ThTS 
influence  on  the  one  side,  and  a 
yielding  compliance  on  the  other, 
was  increased  by  the  circum- 
stances in  which  Mrs.  Sears  was 
placed  during  the  last  part  of  her 
life." 

In  Harvey  v.  Mount^  two  sis- 
ters, of  mature  age,  lived  together 
and  the  elder  who  kept  the  house 
was  implicitly  confided  in  by  the 
younger.  The  elder  sister  was 
about  to  marry,  and  the  younger, 
who  was  much  distressed  at  the 
thought  of  separation,  transferred 
all  her  property  to  her  brother-in- 
law,  in  consideration  of  a  covenant 
to  provide  her  with  "sufficient 
meat  and  drink,  and  all  other 
necessaries  suitable  to  her  de- 
gree." The  court  held  that  the 
nature  of  a  grant,  which  reduced 
the  grantor  to  dependence,  gave 
rise  to  a  presumption  that  the 
power  of  the  elder  sister  had  been 
unduly  exercised.  Moreover,  it 
did  not  af)pear  that  the  attorney 
who  drew  the  deed  was  acting  for 
the  com  pain  ant,  or  that  he  had 
made  the  representations  that 
would  probablj'  have  induced  her 
to  refrain  from  adopting  a  course 
that  was  eminently  unwise.  The 
transaction  should  consequently 
be  set  aside. 

In  Kennedy  v.  Kennedy ^^  Ala- 
bama, 571,  604,  one  who  had  re- 
cently lost  his  wife,  and  had  in  cor- 
seqnence  become  addicted  to  habits 
of  intoxication,  went  with  his 
children  to  reside  with  a  brother, 
and  while  there  convej'ed  all  his 
real  and  personal  property  to  him. 
The  consideration  as  recited  in  th« 
deed  was  $10,000,  but  it  did  not 
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api^ear  that  this  amount  or  any 
other  was  paid  at  the  lime,  and 
the  bill  alleged  that  the  transfer 
was  to  guard  against  the  grantor's 
prodigality  while  under  the  in- 
fluence of  liquor,  and  that  it  was 
executed  on  the  faiih  of  an  assur- 
ance that  the  property  should  be 
held  in  trust  for  his  children.  The 
answer  averred  that  the  deed  was 
given  in  satisfaction  of  antecedent 
loans  or  advances ;  that  there  was 
no  such  trust ;  and  that  if  there 
were  it  would  be  Invalid  under  the 
statute  of  frauds.  The  court  held 
that,  although  the  parties  did  not 
bold  the  relation  of  trustee  and 
cestui  que  irust^  or  of  principal  ami 
agent,  there  was  still  a  confidence 
and  dependence,  which  made  it  in- 
eumbent  on  the  defendant  not  to 
procure  or  accept  any  grant  that 
must  prejudice  one  who  relied  on 
him  for  counsel  or  assistance. 

it  is  not  a  suffioient  answer  in 
cases  of  this  description,  that  the 
trust  is  not  reduced  to  writing,  or 
that  it  is  in  fraud  of  creditors, 
because  such  evidence  indicates 
that  the  grantee  took  advantage 
of  the  hopes  and  fears  of  the 
grantor  to  obtain  the  estate  on 
terms  that  could  not  be  enforced  ; 
see  Brogden  "v.  Walker^  2  Har- 
ris k,  John.  285 ;  Lony  v.  Long^ 
9  Maryland,  348 ;  Rutherford  v. 
Huff^  4  Dessaussure,  350 ;  Conant 
v.  Jackson^  16  Vermont,  335,  353 ; 
Harding  \.  Handy ^  11  Wheaton, 
125.  If,  said  Marshall,  C.  J.  in 
the  case  last  cited,  ^^  these  deeds, 
were  obtained  by  tiie  exercise  of 
undue  influence  over  a  man  whose 
mind  had  ceased  to  be  the  safe 
guide  of  his  actions,  It  is  against 


conscience  for  him  who  has  ob- 
tained them  to  derive  any  advan- 
vantage  from  them.  It  is  the  pe- 
culiar province  of  a  court  of  con- 
science to  set  them  aside.  That  a 
court  of  equity  will  interpose  in 
such  a  case,  is  among  its  best 
settled  principles;"  see  Brogden 
v.  Walker^  2  Harris  &  J.  285. 

Husband  and  Wife. — The  re- 
lation of  husband  and  wife  ob- 
viously admits  of  an  influence 
that  may  be  carried  beyond  just 
bounds,  but  it  seems  that  either  of 
the  parties  to  it,  may  accept  a  bene- 
flt  from  the  other,  without  being 
under  the  necessity  of  proving 
that  it  was  not  obtained  by  undue 
means;  Handy  v.  Van  Harlingen^ 
7  Ohio,  N.  S.  208;  Dixcm  v. 
Dixon^  7  C.  E.  Green,  99.  This 
is  apparently,  because  the  near  re- 
gard and  c<»mmunity  of  interest 
which  is  presumed  to  subsist  be- 
tween persons  who  are  so  situated, 
afford  the  explanation  which  it 
would  be  otherwise  requisite  to 
give.  In  Handy  v.  Van  Harlin' 
gen^  the  court,  said,  that,  although 
gifts  from  a  wife  to  her  hus- 
band after  marriage,  should  be 
jealously  and  closel}''  scrutinized, 
yet  undue  influence  would  not  be 
presumed,  but  must  be  si i own  by 
direct  proof,  or  by  circumstances 
from  which  it  might  reasonably  be 
inferred.  See  Orr  v.  Orr^  8  Bush, 
J  56,  vol.  1,434. 

The  question  could  not  well 
arise  under  the  common  law,  which 
viewed  the  wife  as  one  with  her 
husband,  and  gave  him  the 
control  of  her  entire  personal  es- 
tate, while  it  afforded  a  safeguard 
against  his  influence  in  the  dis- 
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posal  of  her  land.  Now,  that  the 
property  of  difeme  covert  is  her 
own,  it  may  be  requisite  to  take 
care  that  she  be  not  induced  to 
part  with  it  by  the  methods  which 
Lord  Thurlow  is  said  to  have  re- 
garded as  infallible. 

In  McMahon  v.  Ryan^  8  Harris, 
339,  Woodward,  J.,  said,  that 
general  maltreatment  of  a  wife 
by  her  husband  does  not  impair  a 
bequest  from  her  to  him,  unless  it 
is  shown  to  have  been  an  imme- 
diate or  moving  cause  for  the  exe- 
cution of  the  will,  and  should 
rather  be  viewed  as  affording  a 
presumption  against  influence  as 
distinguished  from  duress.  Be 
this  as  it  may,  there  is  no  doubt 
that  where  undue  influence  appears 
to  have  been  exercised  between 
husband  and  wife,  a  remedy  may 
be  had  in  equity  for  the  abuse  ; 
Fry  V.  Fry^  7  Paige,  461  ;  Dela- 
field  V.  Parrish^  25  New  York.  9, 
96  ;  Marsh  v.  Tyrrell^  2  Haggard, 
87  ;  Williams  v.  Baker,  21  P.  F. 
Smith,  482  ;  Hall  v.  Patterson,  1 
Id.  289  ;  London  v.  Blythe,  4  Har- 
ris, 582 ;  Schrader  v.  Decker,  7 
Barr,  14 ;  White  v.  Greases,  107 
Mass.  325. 

Attorney  and  client. — The  re- 
lation of  attorney  and  client  is 
among  those  which  imply  the  ex- 
istence of  an  influence  that  may 
be  abused. 

In  England  the  policy  of  the 
law  forbids  an  attorney  to  con- 
tract with  his  client,  or  accept  any 
benefit  from  him,  beyond  the  re- 
muneration to  which  he  is  en- 
titled for  his  professional  serv'ices; 
ante;  Bce  Miles  v.  Ervin,  1  Mc- 
Cord  Ch.  524, 535 ;  Butler  v.  Has- 


kell,  4  Dessaussure,  651,  702 ;  and 
although,  the  rule  in  this  country 
is  less  stringent,  such  trans- 
actions are  closel}^  scrutinized,  an<l 
the  burden  of  proof  is  on  the  at- 
torney to  show,  not  onl}'^  that  he 
used  no  undue  influence,  but  that 
he  gave  his  client  all  the  informa- 
tion and  advice  as  against  himself, 
which  it  would  have  been  his  duty 
to  aflbrd,  if  he  had  been  duly  re- 
tained in  a  matter  where  his  own  in- 
terests were  not  involved.  It  should 
moreover  appear  that  the  trans- 
action was  not  disadvantageous  to 
the  client,  nor  one  which  a  pru- 
dent man  would  have  decline<l. 
If  it  is  a  contract,  the  considera- 
tion must  be  full,  if  a  gift,  it  must 
not  be  so  large  as  to  impair  the 
douor^s  ability  to  provide  for  him- 
self, and  the  members  of  his 
family ;  and  the  burden  of  proof 
on  these  and  other  material  points 
is  on  the  attorney,  and  not  on  those 
who  seek  to  avoid  the  deed  or 
transfer ;  see  Brock  v.  Barnes,  40 
Barb.  521 ;  Howell  v.  Ransom, 
11  Paige,  539;  2  Barb.  Ch.  540; 
Lewis  V.  J.  A.  4  Edwards  Ch. 
579 ;  Mason  v.  Ring,  3  Abbott, 
App.  Dec.  210  ;  Miles  v.  Ervin, 
I  McCord  Ch.  526  ;  Mills 
V.  Mills,  26  Conn.  213 ;  Hawley  v. 
Cramer,  4  Cowen,  717;  Molt  v. 
Harrington,  12  Vermont,  199 ;  Mc- 
Mahan  v.  Smith,  6  Heiskell,  167  ; 
Brook  V.  Berry,  2  Gill.  83;  Poillon 
V.  Martin,  1  Sandford  Ch.  569; 
Evans  v.  Ellis,  5  Denio,646  ;  Gib- 
son V.  Jeyes,  6  Vese}^  266  ;  White 
V.  Whaley,  3  Lansing,  327  ;  40 
Howard  Pr.  353 ;  Jennings  v.  Con- 
nell,  17  Illinois,  148.  Trotter  v. 
Smith,  59   Id.   240;     Atwood    v. 


HUGTT£KIN    Y.    BASBLB7. 


1217 


Mansfield^  lb.  496 ;  see  vol.  1,  227. 
The  question  belongs  to  the  chap- 
ter of  constructive  fraud  not  less 
than  to  that  of  undue  influence ; 
and  the  rule  broadly  stated  is, 
that  one  who  accepts  a  benefit 
from  a  person  towards  whom  he 
stands  in  the  relation  of  a  coun- 
sellor, must  show  that  the  client 
had  the  advice  and  information 
which  he  presumably  would  have 
received,  if  lie  had  consulted  an 
adviser  who  had  no  selfish  or  in- 
terested end  in  view.  This  may 
sometimes  bear  hardly  on  the  at- 
torney, but  the  hardship  is  one 
to  which  he  exposes  himself  by 
undertaking  a  double  and  ambigu- 
ous part ;  WUtar's  Appeal^  4  P.  F, 
Smith,  60 ;  Rhodes  v.  Bate.  L.  R. 
1  Ch.  A  pp.  262. 

"  From  the  relation  of  attorney 
and  client  which  existed  between 
the  complainants  and  the  defend- 
ant Ransom,  it  was  not  necessary 
for  them  to  prove  actual  fraud  on 
the  part  of  the  latter,  in  obtaining 
an  assignment  of  their  judgment 
for  about  one-tenth  of  its  actual 
value,  including  the  interest  which 
was  due  thereon  at  the  time  of 
such  assignment.  It  is  a  case  of 
constructive  fraud  which  relieves 
the  clients  from  the  burden  of 
proving  that  their  attorney  inten- 
tionally deceived  them,  or  made 
aay  misrepresentation  whatever 
in  relation  to  the  value  of  the 
judgment,  or  the  probability  of 
its  collection  ;  and  if  the  court  is 
not  bound  to  set  aside  the  sale  as 
a  matter  of  course  upon  the  ap- 
plication of  the  client,  in  such  a 
case  the  whole  burden  of  estab- 
lishing the  fairness  of  the  sale, 
VOL.  II. — 77 


and  that  it  was  made  upon  a  full 
or  adequate  consideration,  is  at 
least  cast  upon  the  attorney.  The 
attorney,  therefore,  can  never  sus- 
tain a  purchase  of  this  kind  with- 
out showing  that  he  communicated 
to  his  clients  everj'thing,  which 
was  necessary  to  enable  them  to 
form  a  correct  judgment  of  the 
actual  value  of  the  subject  of  the 
purchase,  and  as  to  the  propriety 
of  selling  at  the  price  ofiered ;  and 
his  neglect  to  ascertain  the  true 
state  of  the  facts  himself,  will  not 
sustain  his  purchase;^*  Howell  v. 
Hanson^  2  Barb.  Ch.  540. 

Greenfield's  Estate^  2  Harris, 
489,  is  in  entire  conformity  with 
this  principle.  There  a  woman 
eighty-six  years  of  age,  hard  of 
hearing,  and  as  it  would  seem 
infirm  of  purpose,  although  her 
mind  appears  to  have  been  clear 
and  vigorous,  informed  Mr,  How- 
ell, who  was  her  confidential 
friend  and  adviser,  of  her  desire 
to  dispose  irrevocably  of  her 
property,  which  amounted  to  more 
than  two  hundred  thousand  dol- 
lars. She  had  no  kinsfolk  or  de- 
scendants, and  her  object  seems 
to  Lave  been  to  guard  against  the 
importunity  of  the  persons  who 
were  continually  soliciting  her 
to  relieve  their  wants,  or  for 
donations  to  religious  and  chari- 
table institutions.  Bouvier,  an 
attorne}',  who  had  not  long  be- 
fore drawn  Mrs.  Greenfield's  will, 
was  then  called  in,  and  she  in- 
formed him  of  her  desire  to  "  put 
her  property  in  such  a  form  that 
she  could  have  no  power  to  change 
it ;  as  she  was  growing  old,  and 
might  become  unable  to  mauage 
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her  concerns."  He  prepared  a 
deed  in  accordance  with  her  in- 
structions, by  which  all  her 
property  was  conveyed  to  himself, 
Howell,  and  two  other  persons,  in 
trust  to  apply  the  net  income  to 
Mrs.  Greenfield's  use  during  her 
life,  and  after  her  death  to  convert 
the  estate  into  money,  pay  $10,000 
to  each  of  the  trustees,  and  a  fur- 
ther sum  of  $5,000  to  Howell,  and 
then  distribute  the  residue  among 
different  persons.  The  instrument 
was  left  with  Mrs.  Greenfield  for 
consideration,  and  some  days  af- 
terwards the  trustees  called 
to  accept  the  deed  which  she 
was  prepared  to  execute.  Two 
men  of  high  character  were 
present  as  subscribing  witnesses. 
The  answer  alleged  that  one  of 
them,  who  was  an  eminent  judge, 
explained  the  nature  of  the  instru- 
ment, and  told  her  that  once  exe- 
cuted, it  would  be  as  unalterable 
as  "the  laws  of  the  Medes  and 
Persians."  She  replied,  "  that 
was  what  she  wanted."  This  al- 
legation was  denied,  and  both 
the  subscribing  witnesses  having 
been  removed  by  death  could  not 
be  satisfactorily  establisl.ed.  Mrs. 
Greenfield  survived  the  transaction 
for  some  years,  and  having  become 
dissatisfied  with  what  she  had 
done,  disposed  of  her  property 
diflferently  by  will.  The  suit  was 
instituied  by  her  executors  to  set 
aside  the  deed.  The  court  held 
that  there  couldbe.no  doubt  of 
Mrs.  Greenfield's  competency.  Nor 
was  it  at  all  questionable  that  she 
might  by  a  free  and  unbiassed  ex- 
ercise of  her  will,  divest  herself  of 
her    whole    estate    and  confer  it 


on  third  persons.  It  was  equally 
clear  that  she  had  not  executed 
the  instrument  under  an  erroneous 
belief,  that  it  was  a  last  will,  or 
in  the  nature  of  one.  The  proof 
was  directly  the  reverse,  that  she 
chose  tliis  method  because  it  was 
unalterable,  and  would  relieve  her 
from  the  intrusive  solicitations  to 
which  she  would  be  exposed  if 
she  retained  the  power  of  revo- 
cation. The  deed  must  conse- 
quently be  regarded  as  the  fruit 
of  a  resolve,  which  having  been 
deliberately  executed,  and  not  be- 
ing inconsistent  with  any  legal 
rule  or  polic}'^,  could  neither  be  re- 
called by  the  donor  nor  vacated 
by  the  court.  The  gifts  to  the 
trustees  stood  on  another  footing, 
and  should  be  tested  by  different 
principles.  Bell,  J.,  said  :  "  The 
deeds  were  prepared  by  Mr-  Bou- 
vier,  who,  for  some  time  prior,  had 
been  the  legal  adviser  and  confi- 
dential attorney  of  Mrs.  Green- 
field. In  this  instance,  he  acted 
upon  the  express  suggestion  and 
recommendation  of  Mr,  Howell,  in 
whom  the  donor  reposed  the  most 
implicit  faith.  It  is  evident  both 
these  gentlemen  exercised  over  her 
an  almost  unbounded  influence, 
and  were  thus  enabled  to  give  di- 
rection to  her  thoughts  and  ac- 
tions. Mr.  Rush  also  stood  to- 
wards  her  in  a  fiduciary  relation  ; 
and  the  fourth  trustee,  Mr.  Rob- 
erts, was  brought  into  the  business 
by  Mr.  Howell,  under  a  recommen- 
dation well  calculated  to  command 
her  utmost  trust.  For  a  consider- 
able time  before  the  conveyance, 
it  is  proved  she  was  improvident, 
if  not  extravagant,  in  the  expendi- 
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tiirc  of  her  foi-tune,  and,  in  refer- 
ence to  it,  singularly  open  to  soli- 
citation and  importunity.  In  the 
language  used  at  Nisi  Prius^  she 
was  generous  to  a  fault,  and  seems 
to  have  been  haunted  by  a  passion 
for  giving.  While  indulging  this 
inclination  for  expenditure,  the 
deeds  in  question  were  made.  By 
these  is  reserved  to  the  trustees 
the  sum  of  $40,000,  being  $10,000 
to  each,  professedly  as  compensa- 
tion for  assuming  the  burden  of  a 
trust  which  might  have  been  ter- 
minated in  a  year;  and,  according 
to  every  probability,  would  not 
endure  for  a  very  long  period.  As 
a  reward  for  the  future  manage- 
ment of  an  estate  worth,  at  the  ut- 
most, only  five  times  as  much,  the 
sum  named  has  been  designated  as 
inordinate.  Yet  this  fact  will  by 
no  means  justify  a  charge  of  ac- 
tual fraud  against  the  parties  who 
principally  managed  this  transac- 
tion. As  already  intimated,  there 
is  no  proof  in  the  cause  to  warrant 
so  grave  an  accusation,  especially 
of  individuals  enjoying  the  emi- 
nent reputation  which  all  accord 
to  these  trustees.  J  can  very  well 
imagine  how,  without  a  violation 
of  conscience,  they  might  conceive 
themselves  entitled  to  a  princely 
remuneration,  under  the  circum- 
stances then  surrounding  the  do- 
nor. But  in  spite  of  this  conces- 
sion, a  rule  of  public  policy  and 
pure  morals,  founded  in  long  ex- 
perience of  the  human  heart  and 
knowledge  of  man's  cupidity,  in- 
terposes to  forbid  an  allowance  of 
the  claim.  In  this  feature,  the 
case  presents  what  is  called  a  con- 
Btrnctive  fraud,  springing  from  the 


confidential  relations  existing  be- 
tween the  parties.  This  peculiar- 
ity, withdrawing  it  from  the  opera- 
tion of  ordinary  rules,  throws  upon 
the  beneficiaries  the  duty  of  show- 
ing expressl}'  tliat  the  arrangement 
was  fair  and  conscientious,  beyond 
the  reach  of  suspicion.  In  requir- 
ing this,  courts  of  equity  act  irre- 
spective of  any  admixture  of  de- 
ceit, imposition,  overreaching,  or 
other  1  ositive  fraud.  As  it  has 
often  been  said,  the  principle 
stands  independently  of  such  ele- 
ments of  active  mischief.  It  is 
founded  upon  a  motive  of  general 
policy,  and  is  designed  to  protect 
a  party,  so  far  as  may  be,  against 
his  own  overweening  confidence 
and  self-delusion,  the  infirmities 
of  a  hast}'  judgment,  and  even  the 
impulses  of  a  too  sanguine  tem- 
peratnent.  It  has  been  beneficial-, 
ly  applied  to  those  confidences 
which  owe  their  birth  to  the  rela- 
tion of  [parent  and  child,  guardian 
and  ward,  trustee  and  cestui  que 
trusty  and,  above  all,  attorney  and 
client.  To  guard  against  the 
strong  influences  which  these  con- 
nections are  so  apt  to  originate, 
the  law  not  only  watches  over  the 
transactions  of  the  parties  with 
great  and  jealous  scrutiny,  but  it 
often  declares  transactions  abso- 
lutely void,  which,  between  other 
parties,  would  be  open  to  no  ex- 
ception. This  is  emphatically 
true  of  the  relation  of  client  and 
attorney,  and  to  persons  standing 
in  a  situation  as  quasi  guardians 
or  confidential  advisers.  Many  of 
the  cases  establish  the  doctrine 
that,  while  these  connections  exist 
in  full  vigor,  the  adviser  shall  take 
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no  benefit  to  himself,  from  con- 
tracts or  other  negotiations  -with 
the  advised;  Hatch  v.  Hatch ^  9 
Yesey,  29 Y  ;  Wood  v.  Downes^  18 
Yesej',  126 ;  l)e  Montmorevcy  v. 
Devereux^  Y  Clark  &  Finnelly, 
188;  a  doctrine  intended  to  su- 
percede the  necessity  of  any  in- 
quiry into  the  means  used  or  tlie 
exertion  of  influence  in  any  par- 
ticular case,  which  is  often  diffi- 
cult, if  not  impossible  from  the 
very  nature  of  things;  Welles  v. 
Middleton,  1  Cox,  R.  125 ;  WrighC 
V.  Proud^  13  Yesey,  137.  Other 
authorities,  where  the  transaction 
is  one  of  contract  and  sale,  conced- 
ing  that  it  may  not  be  absolutely 
void  ipso  facto ^  throw  upon  the 
agent  the  burden  of  establishing 
its  perfect  fairness  and  adequacy, 
and^  that  it  was  the  deliberate  act 
pf  the  confiding  party,  after  being 
fully  informed  of  his  rights,  inter- 
ests, and  duties,  and  put  upon  his 
guard  against  even  the  suggestions 
of  his  own  inclinations.  It  must 
appear  aflfirmatively  that  no  ad- 
vantage has  been  taken  of  the  cli- 
ent ;  and  if  this  be  not  absolutely 
eitablished  uberrima  fide^  equity 
will  treat  the  case  as  one  of  con- 
structive fraud.  An  attorney,  or 
other  confidential  adviser,  is  not 
permitted  to  avail  himself  either 
of  the  necessities  of  his  client,  or 
of  his  good  nature,  liberality,  or 
credulity,  to  obtain  undue  advan- 
tages, bargains,  or  gratuities;  and 
it  has  been  said,  there  would  be  no 
bounds  to  the  crushing  influence 
of  the  power  of  an  attorney  who, 
has  the  affairs  of  a  man  in  his 
hand,  if  it  were  not  so ;  Gibson  v. 
Joyes^  6  Yesey,  278  ;  Montesquieu 


V.  Sandys^  18  Yesey,  313;  Jones 
V.  Thomas,  3  Y.  &  Coll.  498.  A 
judicious  writer  on  this  subject  has 
observed,  that  equity  'docs  not  so 
much  consider  the  bearing  and 
hardship  of  this  doctrine  upon 
particular  cases,  as  it  does  the  im- 
portance of  preventing  a  general 
public  mischief,  which  may  be 
brought  about  by  means  secret 
and  inaccessible  to  judicial  scru- 
tiny, from  the  dangerous  influence 
arising  fiom  the  confidential  rela- 
tion of  the  parties  ;  1  Story  Eq. 
§  311.'  " 

Where  the  question  agitated  is 
of  a  gift,  the  rule  would  seem  to 
be  more  stringent  than  where  the 
advantage  flows  from  a  contractor 
mutual  arrangement.  In  Wright 
V.  Proud,  Lord  Eldon  said,  an  at- 
torney shall  not  take  a  gift  from 
his  client  while  the  relation  sub- 
sists, though  the  transaction  may 
be  not  only  free  from  fraud,  but 
the  most  moral  in  its  nature;  a 
dictum  which.  Lord  Brougham  ob- 
served, was  afterward  reduced  in 
Hatch  V.  Hatch  to  this,  that  it  is 
almost  impossible  for  a  gift  from 
client  to  attorney  to  stand,  because 
the  diflflculty  is  extreme  of  show- 
ing that  everything  was  voluntary 
and  fair,  and  with  full  warning 
and  perfect  knowledge ;  Hunter  v. 
Aikens,  3  M.  &  Keen,  113;  and 
see  Edwards  v.  Meyrick,  2  Hare 
R.  60-68. 

This  well-considered  and  well- 
settled  doctrine  is  to  be  applied 
here.  Under  its  operation  it  Is 
impossible  the  declaration  in  favor 
of  the  trustees  should  stand.  At 
the  date  of  the  transaction  the 
creator  of  the  trust  was  a  very  old 
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woman,  in  a  great  measure  de- 
pendent for  advice  and  direction 
in  her  pecuniary  affairs  upon  those 
in  whom  she  placed  her  confidence. 
Unacquainted  with  legal  forms, 
and  unused  to  the  transaction  of 
legal  business,  it  is  highly  improb- 
able she  could  have  made  herself 
acquainted,  without  assistance, 
with  the  long,  dry,  an  i  tedious  de- 
tails of  the  two  deeds,  though  they 
might  have  been  left  with  her  for 
several  days,  as  the  answers  aver. 
No  one  of  those  who  constantly 
surrounded  her  ever  saw  her  pe- 
rusing them,  or  in  any  way  at- 
tempting to  master  the  contents ; 
and  there  is  no  shadow  of  inde- 
pendent proof  that  any  one  offered 
to  assist  her  in  this  irksome  task. 
To  be  sure,  two  of  the  answers  al- 
lege, in  substance,  that  the  deeds 
were  read  to  her  by  Mr.  Bouvier, 
and  that  at  the  time  of  their  exe- 
cution, either  Judge  Baldwin  or 
Alderman  Petti t  explained  to  her 
the  nature  of  them.  On  the  other 
hand,  Mr.  Rush,  in  his  answer, 
positively  avers  the  papers  were 
neither  read  nor  explained  to  her, 
Judge  Baldwin  having  expressly 
declined  to  do  so.  But  were  we, 
after  a  general  replication,  at  lib- 
erty to  accept  the  two  first  answers 
as  proof,  they  do  not  go  fur  enough. 
I  think  it  may  be  said,  without 
hazard  of  error,  that  to  uphold 
such  a  claim  as  is  made  here  by 
these  trustees,  it  is  not  enough  fo 
show,  generally,  that  tlie  instru- 
ments were  read  to  the  party,  or 
to  aver  broadly  that  the  contents 
were  explained  to  her,  or  that  she 
admitted  her  knowledge  of  them. 
Under  the  wholesome  rules  I  have 


brought  to  view,  at  the  very  least  , 
it  ought  to  be  proved  that  the  at- 
tention of  the  party  was  called  to 
the  very  provision,  with  full  and 
candid  explanations  of  its  charac- 
ter and  effect ;  and  that,  after  tak- 
ing it  into  her  ^^  fair,  serious,  and 
well-informed  consideration,"  she 
assented  to  it,  uninfiuenced  by 
those  who  are  to  be  benefited  by 
it.  In  saying  this,  I  have  bor- 
rowed the  idea  of  Lord  Eldon, 
and  quoted  some  of  his  language 
in  Hatch  v.  Hatch^  when  speaking 
of  a  gratuity,  by  way  of  remunera- 
tion, offered  by  an  emancipated 
ward  to  his  late  guardian,  for  the 
care  and  labor  exerted  in  the  man- 
agement of  his  estate,  and  he  added : 
'^But  the  court  cannot  permit  it, 
except  quite  satisfied  that  the  act 
is  of  that  nature,  for  the  reason 
often  given  ;  and  recollecting  that 
in  discussing  whether  it  is  an  acl 
of  rational  consideration,  an  act  of 
pure  volition  uninfluenced,  that 
inquiry  is  so  easily  baffled  in  a 
court  of  justice ;  that,  instead  of 
the  spontaneons  act  of  a  friend, 
uninfiuenced,  it  may  be  the  im- 
pulse of  a  mind  misled  by  undue 
kindness,  or  forced  oppression, 
etc.  And  therefore,  if  the  court 
does  not  watch  these  transactions 
with  a  jealousy  almost  invincible, 
in  a  great  majority  of  instances  it 
will  lend  its  assistance  to  fraud." 

These  remarks  are*  full  to  our 
purpose.  Looking  to  the  whole 
case,  as  it  is  presented  by  both 
proofs  and  pleading,  the  questions 
may  be  asked,  was  Mrs.  Qreenfield 
aware  that,  by  the  terms  of  the 
declaration,  her  estate  was  to  be 
burdened    with  the   payment    of 
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$40,000  as  compensation  to  the 
trustees  ?  Did  she  know  tliat 
this  sum  was  payable,  though 
each  of  the  trustees  might  decline 
the  burden  of  the  trust  within  a 
year  after  its  creation  ?  She 
might  have  been  acquainted  with 
the  first  provision,  without  being 
cognizant  of  the  last,  for  tjiey  are 
widely  separated  in  the  deed. 
"Who  shall  say  it  was  not  so  ?  And 
yet  to  sustain  them,  I  repeat, 
•  it  must  be  clearly^  established 
not  only  she  knew  of,  but 
comprehended  both  thoroughly. 
The  answers,  at  most,  aver 
that  she  suggested  the  amount 
of  compensation  herself;  but 
was  she  made  aware  of  the 
clause  under  which  it  might  be 
reduced  to  a  mere  gift  ?  It  is  ex- 
tremely difficult  to  believe  she  un- 
derstood, and  deliberatel}'  assented 
to  this.  The  doubt  is  snlHcitnt  to 
invalidate  the  provision.  It  was 
said,  on  tlie  argument,  that  all 
the  cases  in  which  donations  and 
gratuities  were  disallowed,  are 
either  cases  where  no  service  was 
rendered,  or  of  past  services, 
which,  it  is  thought,  differ  in 
principle  from  those  where  the 
services  are  prospective.  I  am 
not  aware  of  any  instance  in 
which  this  distinction  is  taken. 
But,  as  in  our  case,  the  declension 
of  all  service  and  responsibility 
was  optional  with  the  trustees.  I 
am  disposed  to  regard  the  sums 
dedicated  to  them  rather  in  the 
light  of  a  gift  than  as  payment, 
and  to  submit  it  to  the  rigidity  of 
inquisition  to  which  such  gifts  are 
always  exposed.  Under  such  a 
scrutinj^,  it  must  necessarily  faii. 


The  trustees  acting  in  this  matter 
through  Bouvier,  as  their  repre- 
sentative, who  himself  was  the  at- 
toniey  of  the  donor,  they  all  stand 
in  the  category  of  confidential 
advisers,  who  have  attempted  to 
secure  a  benefit  to  tliemselves, 
through  the  influence  appertaining 
to  their  confidential  positions.  It 
is  impossible  to  discriminate  be- 
tween them.  Each  is  so  intimately 
dependent  on  the  others,  that  the 
fall  of  one  necessarily  drags 
down  all. 

Before  concluding  this  part  of 
the  case,  I  ought,  perhaps,  to 
notice  that  something  was  said, 
on  the  argument  about  a  subse- 
quent confirmation.  But  Morse  v. 
Royal^  12  Vesey,  373,  shows,  that 
in  these  cases,  an  asserted  confir- 
mation is  regarded  with  the  same 
spirit  of  jealousy  as  attaches  upon 
the  original  transaction,  and  that 
it  is  required  to  stand  upon  the 
clearest  evidence.  Of  confirma- 
tion, in  the  particular  under  con- 
sideration, we  have  not  the 
slightest  testimony.  Indeed,  it  is 
not  asserted  the  old  lady  ever 
saw  the  papers  after  they  were 
executed." 

It  is  not  essential  to  the  appli- 
cation of  the  rule,  that  the  at- 
torney should  have  been  admitted 
to  practice  as  a  member  of  the  bar. 
The  material  point  is  not  whether 
he  was  competent  as  a  profes- 
sional adviser,  but  that  he  was 
so  considered,  and  obtained  a  cor- 
responding share  of  confidence ; 
Trulovey.  Cole,  M  Barb.  318; 
Todd  V.  Grove,  33  Maryland,  183  ; 
Buff  alow  V.  Buff  alow,  2  Dev.  and 
Bat.  249.    In  the  case  last  cited, 
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oue  who  was  accused  of  an  illegal 
traffic  with  slaves,  confessed  to  his 
nephew,  John  Bufialow,  that  he 
had  committed  the  offence,  and 
asked  his  advice  and  aid  in  pi^e- 
paring  his  defence,  and  presenting 
it  to  the  magistrates,  and  the 
nephew  took  advantage  of  the  op- 
portunity to  obtain  a  conveyance 
of  his  uncle*s  property,  in  con- 
sideration of  an  agreement  to 
support  him  during  the  remain- 
der of  his  life.  The  court  held 
that  such  a  transfer  consid- 
ered in  itself,  and  aside  from 
the  donor's  perturbed  state  of 
mind,  or  any  confidential  rela- 
tion between  him  and  the  donee 
was  liable  to  animadversion,  and 
unexplained,  imported  undue  in- 
fluence. It  followed  that  the  heirs 
of  the  donor  were  entitled  to  a  re- 
conveyance, on  refunding  the 
amount  which  the  donee  had  actu- 
all}'  advanced.  Ruffin,  C.  J.,  said : 
^'  The  confession  was  made  to  John 
Buffalow,  as  a  competent  and  ccn- 
fidcntial  fi'iend,  that  he  might  un- 
derstand the  whole  case,  and  be  the 
better  qualified  to  advise  a  defence 
or  settlement.  A  confidence  thus 
gained,  and  for  such  purposes 
brings  the  case  withiu  the  reason 
of  the  rule  alluded  to.  It  is  true 
these  persons  did  not  literally  bear 
the  names  of  attorney  and  client, 
but  they  did  substantially.  The 
cases  were  triable  before  a  justice 
of  the  peace,  before  whom  attornej's 
do  not  appear.  But,  services  to  be 
rendered  there,  similar  to  those  of 
a  professional  man  in  court,  invest 
the  person  from  whom  tlie  services 
are  to  come  with  the  character  of 
solicitor,  for  the  purpose    of  the 


rule.  This  man  had  influence  to 
•gain  the  secret  of  his  uncle,  and 
thus  held  him  in  subjugation,  and 
the  secret  must  have  been  imparted 
with  a  view  to  the  more  advan- 
tageous conducting  of  the  busi- 
ness. There  was  then,  in  fact,  a 
relation  of  employer  and  agent 
between  these  parties,  under  cir- 
cumstances in  which  much  confi- 
dence would  probably  be  placed, 
and  entire  confidence  was  placed 
by  the  former  in  the  latter.  The 
rule  under  which  the  court  inter- 
feres between  attorney  and  client, 
would  be  a  lifeless  skeleton,  unless 
animated  b}""  a  principle  which  will 
enable  it  to  embrace  all  cases  of 
the  abuse  of  the  like  confidence. 
Had  an  attorney  drawn  a  client 
into  the  agreement  during  the 
continuance  of  the  relation  be- 
tween them,  or  as  a  condition  of 
undertaking  his  case,  there  could 
be  no  hesitation  to  annul  it.  We 
think  it  would  be  equall^^  mis- 
chievous to  allow  this  defendant 
to  retain  the  advantage  he  has  at- 
tempted to   gain." 

Whatever  the  rule  may  be  under 
other  circumstances,  it  is  clear 
that  an  attorney  cannot  purchase 
the  subject  matter  of  the  suit 
from  his  client,  pendente  lite^  and 
that  such  a  contract  should  be  set 
aside,  notwithstanding  any  evi- 
dence that  may  be  adduced  to 
show  that  the  transaction  was  in  all 
respects,  fair  and  equal ;  see  Wiat 
v.  Raymond^  21  Indiana,  303 ; 
Berrien  v.  McLean^  1  Hoffman 
Ch.  42i ;  Arden  v.  Patterson^  5 
Johnson  Ch.  44.  For  a  like  reason, 
a  mortgage  or  voluntary  deed 
executed  during  the  continuance 
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of  the  suit,  will  only  be  allowed 
to  stand  as  a  security  for  the 
amount  actually  due ;  Berrien  v. 
McLean]  Mott  \.  Harrington^  12 
Vermont,  199.  But  it  is  held  in 
some  of  the  States,  that  this  is 
consistent  with  the  right  to  stipu- 
late beforehand,  that  if  the  at- 
torney brings  the  suit  to  a  suc- 
cessful termination,  he  shall  re- 
ceive part  of  the  demand  or  claim 
as  a  compensation  for  his  services; 
see  Ryan  v.  JfoWir?,  18  Wisconsin, 
672,  post,  notes  to  Ryall  v. 
Bowles, 

The  rule  is  founded  not  on  the 
professional  relation  between  the 
attorney  and  client,  but  on  the  in- 
fluence which  that  relation  im- 
plies, and  will  therefore  operate 
as  long  as  the  influence  ex- 
ists, although  the  party  may  not 
be  acting  as  an  attorney  at  the 
time ;  Mason  v.  Ring^  3  Abbott's 
Appeal,  210;  Zeigler  y.  Hughes^ 
55  Illinois,  288 ;  Rhodes  v.  Bate^ 
1  L.  R.  Ch.  Appeal,  252.  In  Ma- 
son V.  Ring^  land  was  conve3'ed 
as  a  compensation  for  the  services 
which  the  grantee  had  rendered  as 
the  grantor's  attorney  during  a 
long  period  of  years,  and  it  was 
contended  that  inasmuch  as  the 
suits  in  which  he  had  been  profes- 
sionally engaged  for  the  grantor, 
terminated  more  than  a  twelve- 
month before  the  execution  of  the 
deed,  it  was  not  within  the  rule. 
Selden,  J.,  said,  that  there  could  be 
no  doubt,  that  where  the  relation 
had  completely  ceased,  and  the 
circumstances  were  such  that  it 
could  reasonably  be  supposed  that 
tlie  influence  had  also  ceased,  a 
client  might  be  as  generous  to  his 


attorney  or  counsel  as  to  any  other 
person ;  Wood  v.  Downes^  18  Ve- 
sey,  119.  The  character  and  sita- 
ation  of  the  parties  might  show: 
that  the  attorney  had  no  ascendancy 
over  the  mind  of  his  client,  and 
that  the  action  of  the  latter  was 
purely  voluntary.  The  presump- 
tion nevertheless  was  the  other 
way,  and  that  the  confidence  of  the 
client  and  his  dependence  on  the 
attorney  were  unchanged.  The 
conveyance  must  consequently  be 
regarded  as  invalid,  but  would 
stand  as.  security  for  the  attorney's 
disbursements,  and  for  the  amount 
justly  due  to  him  for  his  advice 
and  services. 

In  Ithodes  v.  Bate^  1  Ch. 
Appeals,  252,  the  complainant 
lived  with  her  brother-in-law, 
the  Rev.  Henry  Codrington, 
to  whom  she  was  much  at- 
tached. The  defendant  Bate,  was 
a  certificated  conveyancer,  prac- 
ticing in  the  neighborhood,  and 
she  consulted  him  with  reference 
to  the  accounts  of  her  father's 
trustees.  He  referred  her  to  a 
solicitor  in  London,  who  under- 
took the  task,  but  Bate  actively 
intervened  on  her  behalf  while  the 
investigation  was  going  on,  and  in 
this  way  became  acquainted  with 
the  extent  and  nature  of  her  means. 
The  business  was  concluded  ia 
July,  185Y,and  in  October  of  the 
same  year,  the  plaintiff  called  with 
her  brother-in-law  at  Bate's  oflSce 
and  there  executed  writings,  which 
operated  as  a  pledge  or  mortgage 
of  her  estate  for  an  antecedent  loan 
from  Bate  to  Codrington — amount- 
ing to  nearly  all  that  she  possessed. 
Codrington  was  insolvent  at  the 
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time,  and  Bate  testified  that  he 
mentioned  this  to  the  complain- 
ant, and  warned  her  that  she  would 
probably  be  called  on  to  pay  the 
debt.  Sir  J.  G.  Turner  said,  that 
it  appeared  from  the  evidence  that 
the  complainant  was  perfectly  com- 
petent to  understand  what  she  did ; 
that  she  signed  the  bonds  and 
deeds  voluntarily,  without  pres- 
sure or  solicitation  on  the  part  of 
the  defendant ;  and  that  their  con- 
tents were  fully  explained  to  her, 
and  that  she  perfectly  understood 
their  nature,  purport  and  effect, 
and  the  consequences  that  would 
result  from  her  signing  and  exe- 
cuting them.  It  was  however  a 
well-established  principle,  that  per- 
sons standing  in  a  confidential  re- 
lation towards  others,  cannot  en. 
title  themselves  to  hold  benefits 
which  those  others  may  have  con- 
ferred upon  them,  unless  they 
can  show  to  the  satisfaction  of 
the  court  that  the  persons  by 
whom  the  benefits  were  conferred 
had  competent  and  independent 
advice  in  conferring  them.  The 
age  or  capacity  of  the  person  con- 
ferring the  benefit,  or  the  nature 
of  the  benefit  conferred  did  not 
affect  the  principle.  Age  and  ca- 
pacity were  considerations  which 
might  be  of  great  importance  in 
ca«»es  in  which  the  principle  did 
not  apply;  but  they  were  but  of 
little,  if  any,  importance  in  cases 
to  which  the  principle  was  applica- 
ble. They  might  afford  a  sufi^cient 
protection  in  ordinary  cases,  but 
they  could  afford  but  little  protec- 
tion in  cases  of  influence  founded 
upon  confidence. 
It  had  been' contended  that  at 


the  date  of  the  transactions  which 
the  complainant  sought  to  vacate, 
the  relation  of  confidence  between 
her  and  the  defendant  had  ceased  ; 
the  examination  into  the  accounts 
of  the  trustees  of  her  father's  will 
having  been  closed  some  months- 
previously.  Where  however  such 
a  relation  was  once  established,  it 
would  be  presumed  to  continue,  un- 
less it  was  shown  to  have  been  dis- 
continued or  abandoned.  The  de- 
fendant must  therefore  be  con- 
sidered as  having  held  a  confiden- 
tial relation  to  the  plaintiff,  when 
the  transactions  occurred,  by 
which  he  took  to  himself  the 
benefit  of  the  plaintiff's  surety- 
ship, to  an  extent  involving 
nearly  the  whole  of  her  estate, 
with  knowledge  that  the  prin- 
cipal debtor  could  not  pay  the 
debt,  and  that  she  must  be  resorted 
to  for  the  payment  of  it.  It  was 
true  that  he  told  the  plaintiff  this, 
and  cautioned  her  as  to  it,  but  it 
did  not  appear  that  he  pressed  the 
subject  upon  her  as  an  indepen- 
dent and  disinterested  adviser 
would  have  done,  or  that  he  recom- 
mended her  to  employ  an  indepen- 
dent solicitor.  Under  these  cir- 
cumstances the  transaction  could 
not  stand  consistently  with  the 
principles  of  a  court  of  equity. 

The  principle  was  laid  down 
broadly  in  this  instance,  as  perva- 
ding the  whole  sphere  of  confiden- 
tial relations,  but  the  point  actu- 
ally detei*mined  was  that  where  a 
conveyancer,  attorney,  or  other 
legal  adviser,  deals  in  a  matter 
affecting  his  own  interests,  with 
one  who  stand  towards  him  as  a 
client,  and  the  result  is  beneficial 
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to  him  and  detrimental  to  the  client, 
the  transaction  will  be  set  aside, 
unless  it  appears  not  only  that  the 
consequences  were  explained  to 
the  client  and  understood  by  him, 
but  that  all  the  considerations 
which  should  operate  against  his 
doing  the  act  or  incurring  the 
liability,  were  laid  before  the  client 
and  enforced  with  the  earnestness 
of  a  man  who  was  only  anxious 
for  his  good.  In  other  words  it 
must  appear  that  the  client  is  not 
worse  off  than  he  would  have  been 
if  he  had  consulted  an  adviser  who 
had  no  selfish  end  in  view. 

The  rule  enunciated  by  Sir  J. 
G.  Turner  is  measurably  sustained 
by  the  language  held  in  Boyd  v. 
Boyd^UF.  F.Smith,  283, 295,2>os^ 
and  it  was  adverted  to  in  Todd  v. 
Grove^  33  Maryland,  188,  193,  as 
being  generally  received  in  Eng- 
land, but  the  court  did  not  go  be- 
yond the  doctrine  of  Ballage  v. 
Southee^  9  Hare,  540, "  that  the  j  ur- 
isdiction  isfoun<ledon  the  principle 
of  correcting  abuses  of  confidence, 
and  ought  to  be  applied  whatever 
mav  be  the  nature  of  the  confidence 
reposed,  or  the  relation  of  the  par- 
ties between  whom  it  has  sub- 
sisted. This  principle  is  one  of 
universal  application,  and  the 
cases  in  which  the  jurisdiction  has 
been  exercised,  those  of  trustee 
and  cestui  que  trusty  guardian  and 
ward,  attorne}' and  client,  surgeon 
and  patient,  are  merely  instances 
of  the  application  of  the  principle.'' 
Wherever  a  gift  is  alleged  between 
parties  standing  in  a  confidential 
relation,  the  onus  of  establishing 
the  fairness  of  the  transaction  rests 
upon  the  partj'  who  receives  the 


gift.     Long  v.  Mulford^  17  Ohio, 
N.  S.  484,  505. 

Where  the  relation  is  not  a  con- 
fidential one,  except  in  the  sense 
in  which  confidence  may  always  be 
presumed  to  exist  between  per- 
sons who  are  connected  by  the 
ties  of  blood  or  friendship,  it  is 
for  the  benefactor,  and  not  for  the 
beneficiary  to  consider  whether  his 
liberality  is  well  advised,  and  the 
latter  may  justifiably  receive 
whatever  tlie  former  thinks  fit  to 
bestow.  Hence,  the  donee  need 
not  caution  the  donor  against  the 
natural  or  probable  consequences 
of  the  gift,  although  it  may  still 
be  incumbent  on  him  to  show  that 
the  donor  understood  what  he 
was  doing,  and  that  the  step  once 
taken  could  not  be  called.  If 
this  does  not  appear  with  sufiS- 
cient  clearness,  the  transaction  will 
be  invalid,  although  there  is  no 
ground  for  imputing  fraud  or  un- 
due infiuence;  Cook  v.  Laniotle^ 
15  Beavan,  243.  It  is  wise,  as  the 
decision  in  this  case  indicates,  to 
call  in  some  one  whose  motives 
are  beyond  dispute,  and  failure  to 
observe  this  precaution  may  frus- 
trate a  gift  that  would  otherwise 
have  been  upheld  ;  but  it  does  not 
affoi'd  the  hostile  presumption 
which  arises  where  one  who  is  in- 
terested to  mislead,  assumes  the 
part  of  counsellor.  The  interven- 
tion of  a  third  person,  said  Sir 
John  Romilly,  in  Cook  v.  Lamotte^ 
acting  solely  on  behalf  of  the 
donor,  is  the  best  security  that  can 
be  given,  that  he  accurately  un- 
derstood what  took  place,  but  if 
the  court  receives  that  evidence 
from   other  sources,    it   will  not 
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Lold  that  the  non-introduction  of 
a  third  person  is  fatal  to  the  trans- 
action. See  Boyd  v.  Boyd,  16  P. 
F.  Smith,  283,  295. 

The  rule  does  not  apply  to  gifts 
Tfhich  are  trivial  as  coiopared  with 
the  donor's  means,  and  mark  his 
good  will  without  impairing  his 
estate;  see  Rhodes  v.  Bate,  1  L. 
B..  Ch.  A  pp.  252, 258.  Such  dona- 
tions do  not  ordinarily  require  ex- 
planation, or  afford  ground  for  in- 
ferring undue  influence.  And  it 
may  be  said  in  general  that  the 
presumption  against  a  grant  to 
one  who  holds  a  confidential  rela- 
tion, augments  in  the  ratio  in 
which  it  is  detrimental  to  the 
grantor,  or  limits  him  in  the  con- 
trol of  his  estate;  see  Rhodes  v. 
Bate ;  Coutts  v.  Ack worth,  L.  R.  8 
Eq.  558. 

The  employment  of  an  attorney 
in  a  single  transaction — as,  for  in- 
stance,  to  draw  a  deed  or  will — 
does  not  ordinarily  or  necessarily 
give  rise  to  a  confidential  relation 
that  will  invalidate  a  subsequent 
and  distinct  transaction  between 
the  attorney  and  the  client,  after 
the  temporary  relation  has  ceased  ; 
aee  Rhodes  v.  Bate,  1  L.  R.  Ch. 
App.  252,  262. 

An  attorney's  clerk  does  not 
necessarily  hold  such  a  relation  to 
his  master's  clients,  as  to  preclude 
him  from  accepting  any  gift  which 
they  may  understandingly  and 
deliberately  think  proper  to  be- 
stow ;  Nisbet  v.  Lockman,  34 
New  York,  167,  but  if  It  appears 
that  the  clients  relied  upon  or  con- 
sulted the  clerk,  and  were  misled, 
or  that  he  took  advantage  of  the 
iuformation  acquired  in  the  course 


of  his  employment,  to  their  injury, 
relief  will  be  afforded  as  in  other 
cases  of  abuse,  of  confidence; 
Poillon  V.  Martin,  1  San  ford  Ch. 
569  ;  Hobday  v.  Peters,  28  Beavan, 
349  ;  vol.  1,  229. 

Principal    and    Agent The 

relation  of  principal  and  agent  is 
akin  to  that  of  attorney  and  client, 
and  like  it,  implies  the  existence 
of  a  confidence  which  renders  it 
incumbent  on  the  agent  to  show 
that  this  power  was  not  abused ; 
Brook  V.  Berry,  2  Gill,  83,  103; 
Condit  V.  Blackwell,  *l  C.  E. 
Green,  481 ;  Brown  v,  Post,  1 
Hun.  304;  Todd  v.  Grove,  33 
Maryland,  183;  Persh  v,  Quigleg, 
1  P.  F.  Smith,  24t,  273  ;  Com- 
stock  v.  Com  stocky  5*1  Barb.  473; 
Uhlrick  v.  Muhlke,  60  Illinois, 
230. 

There  is,  nevertheless,  this  dif- 
ference ;  that  while  an  attorney 
has  a  professional  knowledge 
which  his  client  cannot  be  sup- 
posed to  possess,  a  principal  orvii- 
narily  stands  on  an  equal  footing 
with  his  agent,  except  that  the 
latter  is  presumably  better  ac- 
quainted with  the  value  of  the 
property  which  has  been  confided 
to  his  care.  A  contract  between 
parties  who  are  thus  placed  may 
consequently  stand,  if  the  agent 
can  succeed  in  showing  that  he 
did  all  that  he  could  to  enlighten 
the  principal,  and  there  is  no 
inadequacy,  or  undue  advantage 
to  raise  a  presumption  of  fraud  ; 
vol.  1,260.  The  burden  of  estab- 
lishing the  entire  fairness  of  the 
transaction  is  nevertheless  on  the 
agent,  and  if  the  evidence  adduced 
by  him  for  this  purpose  is  not  suf- 
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ficient  a  court  of  equity  will  vacate 
the  deed ;  Condit  v.  Blackwell ; 
Brook  V.  Berry^  2  Gill.  83  ; 
Todd  V.  Grove^  33  Maryland; 
Butler  V.  Haskell,  i  Dessaus- 
sure,  651,  705.  In  the  case  last 
cited,  the  complainants  who  were 
illiterate  and  necessitous,  em- 
ployed the  respondent  to  ascer- 
tain and  perpetuate  the  evidence 
of  their  title,  as  the  heirs  ap- 
parent of  an  idiot,  whose  estate 
was  in  the  hands  of  a  committee. 
The  respondent  subsequently  en- 
tered into  a  written  agreement 
with  the  complainants,  for  the  pur- 
chase of  their  interest  in  the  es- 
tate, at  about  one-fourth  its  ulti- 
mate value.  The  idiot  died,  and 
the  respondent  instituted  proceed- 
ings in  the  name  of  the  complain- 
ants, which  resulted  in  a  decree  in 
their  favor,  and  they  then  gave 
him  a  conveyance  in  pursuance 
of  the  agreement.  The  court  in- 
clined to  the  opinion  that  the  de- 
fendant was  legally  incapacitated 
from  purchasing  the  estate  which 
was  the  subject  of  the  agency, 
while  the  relation  of  confidence 
continued,  and  held  that  if  that  was 
at  all  doubtful,  the  burden  of  proof 
was  on  him  to  show  that  he  had 
not  abused  the  confidence  of  his 
principals. 

The  chancellor  said,  "If  the 
agent  in  the  case  under  considera- 
tion was  at  liberty  to  become  a 
purchaser  from  his  cestui  que  use, 
under  any  circumstances,  however 
fair,  it  is  incumbent  on  him  to 
show  demonstratively  that  he  had 
not  abused  the  trust  reposed  in 
him ;  that  he  had  given  all  possi- 
ble information  to  his  employers  ; 


that  he  had  enlightened  them  as  to 
their  interest ;  and  had  advised 
them « as  he  would  have  done 
against  a  third  person,  offering  to 
become  the  purchaser  at  such  an 
enormously  inadequate  price ;  and 
some  of  the  authorities  say  the 
connection  should  have  been  en- 
tirely dissolved  ;  and  that  he  bad 
given  a  fair  price  for  the  property. 
Instead  of  this  the  contract  was 
made  while  the  agency  sub- 
sisted. It  is  not  made  out  in 
proof  that  the  agency  was  at  an 
end  at  the  time  of  the  contract;  or 
that  he  advised  the  principals  as  he 
would  have  done  a  stranger ;  or 
that  he  gave  anything  like  a  full 
price  for  the  property  in  question. 
It  does  ap|>ear  to  me,  therefore, 
that  the  contracts  cannot  be  sus- 
tained, and  that  this  court  is 
bound  to  give  relief  against  them.*' 
Trustee  and  cestui  qui  trust. 
— Although  a  trustee  is  not  pre- 
cluded from  purchasing  the  prop- 
erty which  has  been  confided  to 
his  care,  from  the  cestui  que  trust, 
such  transactions  are  rigorously 
scrutinized,  and  will  be  set  aside, 
unless  they  are  shown  to  be  en- 
tirely fair,  and  for  a  full  and  ad- 
equate consideration ;  see  IT  Cant 
v.  Bee,  1  M'Cord  Ch.  383; 
Crocker  v.  Pierce,  61  Maine,  58; 
Dennis  v.  McCagg,  32  Illinois, 
429 ;  Buell  v.  Buckingham,  16 
Iowa,  284;  Coffee  v.  Ruffin,  4 
Coldwell,  427 ;  Pairo  v.  Vickey,  37 
Maryland,  467  ;  Smith  v.  Town- 
send,  27  Id.  388.  It  is  accordingly 
well  settled  that "  to  support  a  pur- 
chase of  the  trust  estate  by  a  trus- 
tee from  the  cestui  que  trust,  it 
must    appear    that    the    trustee 
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thoroughly  divested  himself  of  that 
character  in  the  transaction,  and 
entered  into  a  new  and  distinct 
contract  with  the  cestui  que  trui<t^ 
that  person  having  the  fullest 
information  on  every  subject." 
There  must  be  no  fraud,  no  con- 
cealment, no  advantage  taken  by 
the  trustee  of  information  ac- 
quired by  him  in  that  character ; 
Smith  V.  Toionsend^  27  Maryland, 
388.  For  like  reasons,  the  court 
will  not  suffer  a  settlement  or. 
compromise  between  a  trustee  and 
cestui  que  trusty  to  stand,  un- 
less it  appears  to  be  fair  and  ad- 
quate;  M' Cant  v.  Bee  ;  Crocker 
T.  Fierce^  57  Maine,  68. 

The  rule  applies  not  only  to 
trustees  in  the  strict  and  tech- 
nical sense  of  the  term,  but  to 
assignees  and  commissioners  in 
bankruptcy,  executors,  &c.,  in 
short,  to  everj'  one  who  holds  the 
property  of  another,  or  propertj''  in 
which  another  is  interested,  and  is 
under  an  obligation  to  manage  it 
for  him,  or  apply  it  for  his  use ; 
vol.   1 ,   226 ;  see  3r  Cant  v.  Bee. 

It  is  immaterial  as  it  regards 
the  principle,  whether  the  convej'- 
ance  is  absolute,  or  by  way  of 
mortgage ;  and  hence,  where  a 
feme  covert  gave  a  mortgage, 
as  a  security  for  a  debt  due 
from  her  husband,  to  the  trus- 
tee to  whom  the  property  had 
been  conveyed  for  her  separate 
use,  the  court  held  that  the  trans- 
action was  invalid,  and  set  it  aside 
at  the  instance  of  her  heirs ;  Pairo 
V.  Vickery, 

Where  the  cestui  qui  trust  is  sui 
juris^  and  of  capacity  to  protect 
himself,   and   it   appears,  after  a 


scrupulous  examination  of  all  the 
circumstances,  that  there  was 
no  misrepresentation,  no  conceal- 
ment,  and  no  advantage  taken,  by 
the  trustee  of  information  acquired 
by  him  in  the  character  of  trus- 
tee, the  court  will  not  set  the 
sale  aside;  Coles  v.  Trecothic^  9 
Vesey,  234,  247;  Marshall  v. 
Stephens  J  8  Humphrey,  159 ;  Coffee 
V.  Buffin,  4  Coldweli,  487,  514 ; 
Jones  V.  Smithy  33  Mississippi ; 
Buell  V.  Buckingham^  16  Iowa, 
274  ;  and  in  Hadley  v.  Latimer^  3 
Yerger,  537,  the  court  upheld  a 
gift  of  the  cestui  qui  trusVs  entire 
estate,  on  such  proof,  although  he 
had  passed  his  seventieth  year,  and 
the  effect  was  to  disinlierit  his 
children. 

In  like  manner,  a  purchase  by  a 
trustee  at  his  own  sale,  in  pur- 
suance of  a  prior  and  well  under- 
stood arrangement  with  the  cestui 
que  trusty  may  confer  an  indefea- 
sible title  on  the  trustee ;  see 
Coles  V.  Trecothic ;  Fields  v. 
Arrowsmith^  3  Humphrey,  442 ; 
Henrichs  v.  Bobinson^  2  Johnson's 
Ch.  311. 

This  is  in  accordance  with  the 
decisions  which  establish  that  such 
a  purchase  cannot  be  set  aside, 
after  it  has  been  deliberately  con- 
firmed by  the  cestui  qui  trusty  be- 
cause ratification  necessarily  pre- 
supposes the  existence  of  a  power 
to  authorize. 

The  relation  of  cestui  que  trust 
and  trustee  differs  from  that  of 
parent  and  child,  and  from  that  of 
guardian  and  ward,  in  not  imply- 
ing the  existence  of  a  personal  and 
controlling  influence.  It  should 
not,  therefore,  disable  the  trustee 


1230 


UNDUE     INFLUENCE. 


from  purchasing  property,  which, 
though  belonging  to  the  cestui  que 
trusty  &c.,  has  not  been  entrusted 
to  his  care,  and  as  to  which  he  has 
no  information  that  is  not  accessi- 
ble to  all  the  world.  Such  transac- 
tions should  nevertheless  be  scruti- 
nized, in  order  that  they  may  not  be 
used  indirectly  ns  a  means  of  ena- 
bling tlie  trustee  to  reap  an  undue 
advantage.     4  P.  F.  Smith,  60. 

Clergyman  and  parishioner, 
Physician  and  patient. — The 
mere  circumstance  that  the  donor 
is  a  member  of  the  donee's  congre- 
gation, does  not  afford  a  presump- 
tion of  undue  influence,  or  render 
it  incumbent  on  the  donee  to  show 
that  he  was  not  instrumental  in 
procuring  the  gift;  OreenfieldTs 
Estate^  12  Harris,  232.  But  the 
case  is  materially  different  where, 
from  the  donor's  weakness,  and 
his  reliance  on  the  donee  as  his 
spiritual  adviser,  there  is  reason 
to  believe  that  the  latter  had  a 
controlling  power ;  and  it  will  then 
be  incumbent  on  him  to  prove  that 
the  opportunity  was  not  abused; 
ante^  1174 ;  Nachtrieh  v.  The 
Harmony  Settlement^  3  Wallace, 
266.  A  confessor  who  receives 
any  considerable  part  of  his  peni- 
tent's estate  as  a  gift,  or  buys  it 
for  an  inadequate  consideration, 
must  consequently  show  that  he  did 
not  influence  the  result ;  ante^  1 186. 
See  Par  fit  v.  Lawless^  2  L.  R., 
Probate  and  Divorce,  462  ;  where 
this  doctrine  seems  to  have  been 
conceded  as  to  gifts  inter  vivos^ 
though  it  was  held  to  be  inappli- 
cable to  wills. 

A  physician  is  within  the  circle 
of  confldential  relations,  while  at- 


tending on  his  patients,  and  until 
the  influence  arising  from  this 
source  has  ceased  to  operate ;  but 
in  his  case,  as  in  that  of  one 
who  has  the  cure  of  souls,  the 
presumption  is  not  a  fixed  quan- 
tity', and  depends  to  a  great  extent 
on  the  circumstances ;  see  Ash- 
well  V.  Loma^  2  L.  R.,  Probate 
and  Divorce,  477,  478  ;  Bellage  v. 
Southee^  9  Hare,  540 ;  Daggitt  v. 
Lane^  12  Missouri,  215;  Brock  v. 
Barnes^  40  Barb. ;  Whitehorn  v. 
Hines,  1  Munford,  559.  In  Allen 
v.  Davis^  4  De  Gex.  &  Smale,  133, 
an  aged  naval  officer  gave  a  check 
for  £262  lOs.  to  his  dentist,  in 
consideration  of  the  latter's  agree- 
ing to  attend  to  his  teeth,  and 
furnish  him  with  new  sets,  as  often 
as  occasion  might  require;  and 
the  court  directed  the  check  to  be 
delivered  up  and  cancelled. 

Undue  Advantage. — The  pas- 
sions are  an  obvious  means  of 
undue  influence.  A  man  whose 
mind  is  agitated  by  grief,  by 
desire,  by  aversion,  or  by  the  ap- 
prehension of  old  age  and  want, 
may  be  an  almost  passive  instru- 
ment in  the  hands  of  one  who 
knows  how  to  play  on  his  hopes 
and  fears;  Eadiev,  Slimmon,  26 
P.  F.  Smith,  9.  "  It  is  the  familiar 
rule  of  a  court  of  equity  that  a 
deed  obtained  without  sufficient 
consideration  from  a  man  of 
greatly  weakened  intellect,  by  a 
person  having  influence  with  him, 
practising  upon  his  passions,  shall 
be  set  aside ;"  Kreitzerr.  Woodson  j 
19  Missouri,  35 7.  On  the  devolution 
of  an  estate  at  death,  it  not  un fre- 
quently occurs  to  one  of  the  heirs 
to   purchase  the  interest   of  the 
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widow  of  the  deceased,  or  of 
another  heir,  and  such  bargains 
have  sometimes  been  concluded 
while  the  corpse  was  unburied,  or 
immediately  after  the  funeral,  see 
^Eyre  v.  Potter^  15  Howard,  42; 
Dean  v.  Fuller^  4  Wright,  474; 
Stewart  v.  Stewart^  T  J.  J.  Mar- 
shall, 183.  Such  indecent  haste 
does  not  speak  well  for  either 
party,  but  appears  worst  in  him 
who  conceives  and  makes  the  offer. 
No  form  of  family  intrigue  is  more 
obnoxious  than  this,  or  should  be 
viewed  with  greater  jealousy  ;  and 
the  transaction  ought  not  to  be  al- 
lowed to  stand  without  clear  proof, 
not  only  that  no  undue  advantage 
was  intended,  but  that  no  undue 
advantage  was  obtained  ;  Stewart 
V.  Stewart^  Doughty  v*  Doughty^ 
3  Halstead  Ch.  221 ;  ante.  Some 
natures  are  peculiarly  open  under 
such  Circumstances,  to  the  sugges- 
tions of  those  whom  they  suppose 
to  be  suffering  from  the  same 
cause ;  and  even  when  there  is  rea- 
son to  suppose  that  both  parties 
were  equally  interested  or  selfish, 
it  is  still  incumbent  on  him  who  is 
active  in  procuring  such  a  grant, 
or  agreement,  to  shpw  that  the 
opposite  party  was  informed  of 
the  value  of  the  newly  acquired 
right  which  he  resigned.  Such 
proof  should  be  rigoronsly  exacted 
when  the  contract  is  between  the 
widow  or  daughter  of  the  deceased, 
and  his  son,  and  tliere  is  reason  to 
suppose  that  the  man  did  not  have 
that  provident  care  for  tiie  women, 
which  it  was  his  duty  to  exercise 
towards  one  so  placed;  Sears  v. 
Sha/er^  2  Seldeu,  272;  Boney  v. 
Hollingsworth,  23  Alabama,  690 ; 


In  such  instances  the  disparity  of 
age  or  sex  heightens  an  obliga- 
tion, which  would  exist  if  tiie  par- 
ties stood  on  an  equal  footing. 
Joint  heirs  stand  in  a  confidential 
relation,  as  regards  the  common 
property,  which  though  strongest 
where  cliildren  are  settling  the  es- 
tate of  a  deceased  parent,  extends 
to  all  who  inherit  from  the  same 
Ancestors ;  Dunn  v.  Chambers^  4 
Barb.  376  ;  Long  v.  Mul/ord,  17 
Ohio,  N.  S.  506  ;  vol.  1,69. 

In  Rogers  v.  Higgins^  57  Illi- 
nois, 245,  a  feme  covei-t^  Mrs. 
Wright,  sold  and  conveyed  certain 
land  to  the  complainant,  Rogers, 
by  a  deed  which  did  not  pass  the 
title,  in  consequence  of  a  technical 
defect  in  the  acknowledgment. 
Tlie  defendant,  Higgins,  discov- 
ered the  flaw,  went  to  her  and  told 
her  that  if  she  would  convey  the 
premises  to  him,  he  would  recon- 
vey  one-third  of  the  land  to  her, 
after  he  had  succeeded  in  estab- 
lishing her  title.  She  refused  on 
the  ground  of  the  injury  to  the 
complainant,  but  the  defendant 
overcame  her  scruples  by  "very 
persistent  importunity."  The  next 
morning  she  repented,  said  that 
she  had  done  wrong,  and  begged 
the  defendant  to  return  the  deed ; 
but  he  quieted  her  conscience  with 
a  gift  of  $100,  and  by  saying  that 
"  Rogers  was  rich  and  could  stand 
it."  This  false  allegation  was  ac- 
companied by  another,  that  the 
"  loss  of  this  lot  would  not  injure 
Roger's  adjoining  propert}'."  Two 
verdicts  were  subsequently  ren- 
dered against  Higgins,  in  a  pro- 
ceeding instituted  by  him  to  re- 
cover the  land,  and  Mrs.  Wright 
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then  agreed  to  take  $100  and  re- 
lease Higgins  from  the  obligation 
to  reconvej'  one-third,  in  the 
event  of  his  ultimately  obtaining 
judgment.  It  also  appeared  in 
evidence,  that  her  mind  was  im- 
paired by  age  and  disease,  although 
she  retained  sufficient  capacity  to 
make  a  valid  contract ;  and  it  also 
appeared  that  the  land  was  worth 
not  less  tlian  $4,000.  She  subse- 
quently confirmed  the  original 
grant  to  the  complainant,  and  he 
filed  a  bill  to  set  aside  the  deed 
from  her  to  Higgins,  as  having  been 
procured  by  fraud  and  undue  in- 
fiuence.  Sheldon,  J., said, that  Mrs. 
Wright  had  executed  the  deed  not 
of  her  own  free  will,  but  from  her 
mental  and  phj'sical  inability  to 
resist  the  pressure  to  which  she 
was  subjected.  This  aspect  of  the 
ca&e  might  be  left  out  of  view,  be- 
cause she  had  deliberately  con- 
firmed the  transaction  after  the 
pressure  was  removed.  The  false 
representation  with  regard  to  the 
effect  which  her  act  would  have  on 
Rogers  was  immaterial,  because  he 
had  no  legal  or  equitable  title  to 
the  premises,  and  a  court  of  equity 
does  not,  any  more  than  a  court  of 
law,  sit  for  the  purpose  of  enforcing 
moral  obligations  which  are  fol- 
lowed by  no  loss  or  damage;  1 
Storj^'s  Equity  Jur.,  section  213. 

It  is  difficult  to  coincide  with 
this  decision.  In  making  the  con- 
veyance to  Higgins,  Mrs.  Wright 
acted  under  a  pressure  which  in- 
validated the  deed.  Nor  can  it 
justly  be  said  that  his  misrepresen- 
tations were  immaterial,  because 
they  did  not  touch  any  point  in 
which  her  interests  were  involved. 


To  induce  one  to  violate  the  moral 
law  is  not  less  fraudulent,  because 
the  loss  falls  on  a  third  person, 
and  not  on  him  who  is  misled. 
The  grant  from  Mrs.  Wright  to 
the  complainant  was  voidable,  not 
void.  She  and  those  claiming  un- 
der her  were  the  only  persons  who 
could  take  advantage  of  the  defect 
in  the  acknowledgment,  and  it 
might  have  been  cured  retroact- 
ively by  the  legislature.  And  it  did 
not  sufficiently  appear  that  Mrs. 
Wright  was  freed  from  the  false 
impressions  which  Higgins  had  in- 
stilled, before  entering  into  the 
agreement  which  was  alleged  to 
have  operated  as  a  confirmation,  or 
that  she  knew  that  she  could  re- 
scind the  deed  to  him,  and  regain 
her  original  position. 

Persons  who  are  engaged  to  be 
married  hold  a  relation  to  each 
other,  which  may  not  always  be 
free  from  mercenary  motives,  but 
should  not  be  used  for  mercenary 
ends.  Hence  if  either  party  leads 
the  other  to  make  a  gift,  which  is  ex- 
cessive in  amount,  or  to  enter  into 
a  disadvantageous  contract,  a  court 
of  equity  may  intervene  to  correct 
the  abuse,  a.nte^  1185;  Kline  v. 
Kline,  1  P.  F.  Smith,  120  ;  Bocka- 
fellow  V.  Newcomh,  57  Illinois, 
186.  In  the  case  last  cited,  a  wo- 
man induced  her  acccepted  suitor 
to  exchange  land  valued  at  $7,000, 
for  property  which  was  not  worth 
more  than  a  tenth  part  of  that 
sum,  by  declaring  that  it  was  "  in 
vain  to  talk  of  marriage,  if  he  re- 
fused ;*'  and  having  obtained  her 
object,  broke  off  the  match.  The 
court  held  that  if  marriage  formed 
any  part  of  the  consideration,  it 
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had  failed ;  if  it  did  not,  influence 
bad  manifestly  been  exerted  to  the 
injury  of  one  who  reposed  a  confi- 
dence, which  ought  to  have  been 
observed.  It  mattered  not  how 
the  influence  was  acquired,  if  it 
existed  and  was  misused. 

Another  and  not  un frequent  form 
of  undue  influence,  is  where  one 
whose  mind  has  been  enfeebled  by 
age  or  disease,  or  who  truly  or  er- 
roneously considers  himself  unfit 
fur  the  transaction   of   business, 
enters  into  a  negotiation  with  a 
friend  or  relative,  which  results  in 
a  transfer  of  his  property,  subject 
to  a  trust,  or  in  consideration  of  an 
agreement,  to  provide  for  his  sup- 
port ;  Whithorn  v.  Harris^  1  Mum- 
lord,  557  ;    Greenjield^s  Estate^  2 
Harris,  489;   Dean  v.    Walker^  4 
Wright,  474.     From  the  very  na- 
ture of  such  a  transaction,  confi- 
dence is  reposed  by  one  party,  and 
accepted  by  the  other,  and  the  con- 
veyance will  not  be   allowed   to 
stand,  unless  the  grantor  proceeds 
understandingly,  deliberately  and 
of  his  own  accord,  nor  if  it  ap- 
pears that  the  grantee  gained  an 
undue  advantage  at  the  expense  of 
the  donor,  or  of  those  on  whom  the 
property  would  have  devolved  in 
the    ordinary  course    of   events ; 
Cruise   v.    Chriatopher^  5   Dana, 
181, 184.  Such  was  in  eflcet  the  case 
of  Huguenin  v.  Baseley,  and  the 
tenor  of  the  judgment  indicates 
that  an  irrevocable  grant  of  the 
bulk,  or  of  a  material  part  of  the 
donor's  estate,  with  a  reservation 
of  the  rents   and   profits  during 
his    life,  is  marked    by  the    in- 
adequacy, which  is    a  badge  of 

fraud  or  undue  influence,  and  will 
VOL.  II. — 78 


be  set  aside  hy  a  court  of  equitj', 
unless  the  circumstances  afford  an 
explanation  of  that  which  is  on  its 
face  suspicious;  see  Case  v.  Case^ 
26  Michigan,  49  ;  Brogden  v.  Wal- 
ker^ 2  Harris  &  Johnson,  283 ; 
Harding  v.  Handy ^  11  Wharton, 
125,  The  question  is  nevertheless 
one  of  fact,  not  law,  and  the  convers- 
ance will  not  be  set  aside,  if  it  is 
shown  to  have  been  the  deliberate 
and  well  understood  act  of  the 
grantor ;  Nace  v.  Boyer^  6  Casey, 
99.  When  moreover  the  grantee 
enters  into  an  absolute  undertaking 
to  maintain  the  grantor,  and  the 
deed  is  so  conditioned,  the  grantor 
obtains  a  new  security,  and  the 
transaction  cannot  be  impeached 
for  inadequacy  if  valid  in  other 
respects ;  Harrison  v.  Guest^  6  De 
Gex,  M.  G.  424. 

Abuse  of  Confidence, — For 
the  most  part  when  a  court  is  asked 
to  set  aside  a  grant  on  account  of 
undue  influence,  the  question  is 
complicated  with  another  consid- 
eration, which  is  nowhere  better 
stated  than  by  the  Yice  Chancel- 
lor in  Billage  v.  Southee^  9  Hare, 
540 ;  ante, 

"  No  part  of  the  jurisdiction  of 
the  court  is  more  useful,  than  that 
which  it  exercises  in  watching  and 
controlling  transactions  between 
persons  standing  in  a  relation  of 
confidence  to  each  other ;  and  in 
my  opinion  this  part  of  the  juris- 
diction of  the  court  cannot  be  too 
freely  applied,  either  as  to  the  per- 
sons between  whom,  or  the  circum- 
stances in  which  it  is  applied.  The 
jurisdiction  is  founded  on  the  prin- 
ciple of  correcting  abuses  of  con- 
fidences, and  I  can  have  ho  hesi- 
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tation  in  saying  it  ought  to  be 
applied,  whatever  may  be  the 
nature  of  the  confidence  reposed, 
or  the  relation  of  the  parties  be- 
tween whom  it  has  subsisted.  I  take 
the  principle  to  be  one  of  universal 
application,  and  the  cases  in  which 
the  jurisdiction  has  been  exercised, 
those  of  trustee  and  cestui  que 
frus/,  guardian  and  ward,  attorney 
and  client,  surgeon  and  patient,  to 
be  merely  instances  of  the  appli- 
cation of  the  principle ;"  Long  v. 
Mulford,  11  Ohio,  N.  S.  484,  505 ; 
Todd  V  Grove ^  33  Maryland,  183 ; 
vol.  1,  233. 

This  principle  belongs  to  the 
doctrine  of  constructive  fraud,  as 
distinguished  from  undue  influ- 
ence, which  consists  in  substituting 
another's  will  for  the  grantor's,  and 
thus  preventing  the  voluntary  as- 
sent which  is  essential  to  a  con- 
tract. Both  principles  may  and 
do  concur;  but  the  one  may  apply 
where  there  is  no  ground  for  the 
application  of  the  other.  An 
agent  is  not  chargeable  with  un- 
due influence  for  buying  at  his  own 
sale,  or  for  passively  accepting  a 
gift  from  his  principal,  although 
he  may  be  guilty  of  a  breach  of 
confidence  in  not  taking  measures 
to  obtain  the  best  price,  or  in  omit- 
tinor  to  state  the  considerations 
which  should  deter  the  principal 
from  making  the  gift.  The  same 
remark  applies  when  an  agent 
accepts  an  offer  which  though 
coming  from  his  principal,  is  dis- 
advantflgeous  to  him,  and  conse- 
quently should  not  have  been 
entertained  by  one  whom  he  had 
entrusted  with  the  management  of 
his   affairs,  and  who  was   conse- 


quently bound  to  advise  him  as  he 
would  have  done  in  regard  to  a 
stranger ;  Butler  v.  Haskell^  4 
Dessanssure,  651,  685, 105. 

The  doctrine  that  one  who  is 
consulted  confldentiallj^,  must  de- 
cline to  speak  or  respond  with 
entire  good  faith,  and  will  not  be 
permitted  to  retain  an  advantage 
gained  at  the  expense  of  the  party 
who  relied  upon  him,  was  applied 
in  Wheeler  v.  Smilhj  9  Howard,  58. 

An  uncle  who  had  been  on  good 
terms  with  his  nephew  and  heir 
at  law,  but  had  broken  with  him 
in  consequence  of  his  dissipated 
and  irregular  life,  bequeathed  the 
greater  part  of  a  large  estate  to 
his  executors,  for  a  charktable  use 
which  was  too  uncertain  to  be  good 
in  point  of  law.  One  of  the  ex- 
ecutors was  a  lawyer,  and  all  were 
men  of  standing  and  repute.  The 
nephew  who  was  comparatively 
3*oung  and  inexperienced,  and  hut 
little  versed  in  business,  called  on 
the  executors,  and  an  interview 
took  place,  in  the  course  of  which 
they  assured  him,  that  in  their 
opinion  and  that  of  eminent  coun- 
sel whom  they  had  consulted,  there 
could  be  no  reasonable  doubt  of 
the  validity  of  the  devise.  The 
uncertainty  and  delay  incident  to 
litigation,  were  also  urged.  The 
result  was  a  release  of  all  his 
right  in  the  estate,  for  a  on- 
sideration  which  was  grossly  in- 
adequate to  the  ^alue  of  the 
property  in  dispute.  The  bill  also 
averred  the  complainant's  igno- 
rance of  such  matters,  and  that  in 
executing  the  release  he  had  relied 
exclusively  on  the  information 
given  by  the  executors.  A  demurrer 
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having  been  filed,  the  court  held 
that  although  there  was  no  reason 
for  imputing  fraud,  the  parties  did 
not  stand  on  equal  ground. '  The 
necessities  and   character  of  the 
complainant  were  well  known  to 
the  executors,  and  they  must  hare 
discerned  that  he  was  a  man  easily 
misled,  especially   by   those    for 
whoso  abilities  and  character  he 
entertained  a    profound    respect. 
If  their  confidence  in  the  validity 
of  the  devise  had  been  as  entire  as 
their  declarations  to  him  implied, 
they  would  hardly  have  felt  them- 
selves authorized  to  pay  the  com- 
plainant $25,000  for  the  relinquish- 
ment of  a  pretended  right.     Nor 
on  the  supposition  that  his  right 
was  good,  could  they  with  pro- 
priety have  suffered  him  to  part 
with  a  large  and  valuable  estate 
for  a  comparatively  small  consid- 
eration. Knowing  that  the  question 
was  in  doubt,  they  should  have 
declined  to  suggest  such  a  com- 
promise, until  he  had  duly  advised 
with  counsel,  and  ascertained  the 
real  state  of  the  case.     It  was  ob- 
vious that  the  influences  operating 
on    the  complainant's  mind   had 
induced  him  to  make  a  sacrifice, 
which  would  have  been  avoided  if 
he     had    acted  freely,  and   after 
having  been  duly  informed  as  to 
the  law.     Taking  the  allegations 
of  the  bill   as  admitted,  the  de- 
murrer must  be  overruled. 

There  is  no  case  in  which  the  ob- 
servance of  this  principle  is  more 
requisite,  than  where  a  parent  pro- 
poses to  bestow  his  estate  on  a 
child,  as  the  best  means  of  obtain- 
ing securit}'  and  repose  for  his 
declining  years.    For  as  the  confi- 


dence reposed  is  unlimited,  so 
there  is  a  corresponding  obliga- 
tion to  be  as  careful  for  the  gran- 
tor's interest  and  for  that  of  the 
other  members  of  his  family,  as  if 
the  grantee  were  not  personally 
concerned  ;  see  WTielan  v.  Whelan^ 
3  Cowen,  571  ;  Brice  v.  Brice,  5 
Barb.  540 ;  Comstock  v.  ComRtock^ 
67  Id.  473 ;  Harding  v.  Handy^  11 
Wheaton,  103  ;  ante,  1206. 

If  one  who  is  laboring  under  a 
false  impression,  relies  on  another 
for  information  or  advice,  and  the 
latter,  instead  of  disabusing  his 
mind,  takes  advantage  of  the 
error  to  obtain  a  grant  or  transfer, 
it  will  be  set  aside.  Under  these 
circumstances  there  is  a  suppressio 
veri^  which  amounts  to  fraud,  es- 
pecially if  the  injured  party  is, 
from  weakness  of  mind,  old  age,  or 
other  disabilit}',  unable  to  ascer- 
tain the  real  state  of  the  case. 

The  principle  has  been  applied 
lu  numerous  instances,  for  tbe 
relief  of  persons  who  fancying 
that  they  were  reduced  to  poverty, 
or  that  their  property  would  be 
levied  on  and  sold,  have  sought 
refuge  from  a  more  or  less  ira  agi- 
nary'' pressure,  in  an  assignment 
to  a  relative,  or  agent,  on  the  faith 
of  an  undertaking  on  his  part  to 
compound  with  their  creditors, 
or  afibrd  them  a  support  and 
maintenance;  see  Buffalow  v. 
Buffalow,  2  Dev.  A  Bat.  Eq.  249; 
AuHtin  V.  Winston^  I  Hening  ic 
Munford ;  Whelan  v.  Whelan^ 
3  Cowen,  571. 

In  the  case  last  cited,  such  a 
misapprehension  was  one  of  the 
grounds  for  vacating  a  deed  from 
an  aged  father  to  a  son,  who  had 
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encouraged  the  delusion ;  and  when 
a  similar  point  arose  in  Buff  alow 
V.  Buffnlow^  it  was  determined  in 
like  manner. 

It  is  not  a  sufficient  answer 
under  these  circumstances,  that 
the  defendant  accepted  the  grant 
at  the  instance  of  the  complainant, 
with  a  view  of  guarding  the  prop- 
erty against  his  folly  and  extrava- 
gance, or  of  putting  it  be3'ond  the 
reach  of  his  creditors.  The  latter 
object  is  an  illegal  one,  and  shows 
that  the  defendant's  influence  was 
used  to  eflfect  a  wrongful  and 
fraudulent  end,  and  the  former 
should  obviously  be  declared  in 
writing,  and  not  left  to  the  uncer- 
tainty of  oral  testimony ;  Brodgen 
v.  Walker^  2  Har.  &  J.  285  ;  Ken- 
nedy v.  Kennedy^  2  Alabama,  571. 
In  these  instances  the  convey- 
ance was  induced  by  a  false  or 
mistaken  view  of  the  state  of  the 
grantor's  aflfairs ;  and  where  one 
who  is  really  oppressed  by  debt, 
transfers  his  estate  for  the  pur- 
pose of  evading  tlie  claims  of  his 
creditors,  the  case  is  prima  facie 
within  the  rule,  that  a  fraudulent  or 
illegal  transaction  will  not  be  set 
aside  at  the  instance  of  one  who  is 
particeps  criminis ;  Smith  v. 
Elliott,  I  Patton  &  Heath,  307  ; 
Creath  y.  Sima^b  Howard,  192; 
Wilson  V.  Watts^  9  Maryland,  461 ; 
Freeman  v.  Sedgwick^  6  Gill.  28  j 
Jones  V.  Gorman^  7  Iredell  Eq, 
21;  Mosey  y.  Forsyth^  1  Walker 
Ch.  355;  Murphy  v.  Hubert^  4 
Harris,  54  ;  Jackson  v.  Dutton,  3 
Harrington,  98  ;  1  Smith's  Lea. 
Cases,  699,  7  ed. ;  Strike  v.  Litth- 
fage^  4  Randolph,  368  ;  James 
X,  BirdjS  Leigh, 510;  Robinson  v. 


Robinson,  17  Ohio,  N.  S.  480.  But 
it  may  still  be  shown,  that  the 
parties  did  not  stand  on  equal 
groufid,  and  that  one  of  them  took 
advantage  of  his  greater  knowledge 
or  intelligence,  and  of  the  fears  and 
distress  of  the  other,  to  obtain  a 
conveyance  for  the  professed  ob- 
ject of  screening  the  property  from 
levy,  but  with  the  preconceived 
design  of  appropriating  it  to  his 
own  use.  The  complainant  and  de- 
fendant are  tiien  both  in  fault,  but 
not  in  pari  delicto,  and  a  chancel- 
lor may  afford  relief  to  the  weaker 
party,  Ford  v.  Harrington,  16 
New  York,  285 ;  Miller  v.  Peirce, 
6  W.  &  S.  97  ;  Long  v.  Long,  9 
Maryland,  348 ;  Cook  v.  Colyer, 
2  B.  Monroe,  71 ;  see  Porter  v. 
Jones,  6  Caldwell,  313. 

In  Trulove  v.  Cole,  41  Barb. 
318,  a  suit  which  had  been  insti- 
tuted to  set  aside  a  conveyance,  as 
having  been  procured  by  undue 
influence,  and  with  a  fraudulent 
design,  was  resisted  on  the  ground, 
that  tlie  grantor  was  himself  a 
party  to  the  fraud.  It  appeared 
from  tiie  pleadings  and  evidence, 
that  he  was  a  man  of  infirm  mind 
and  incompetent  for  the  transac- 
tion of  business,  while  the  grantee 
was  his  son  in-law,  legal  adviser 
and  confidential  agent,  and  had 
been  consulted  in  the  preparation 
of  the  deed.  The  court  held  that, 
although  the  grantor's  object  in 
making  the  conveyance  was  to 
place  the  property  beyond  the 
reach  of  his  creditors,  and  he  had 
manifestly  been  concerned  in  a 
fraud  on  them,  he  was  excusable 
as  compared  with  the  grantee, 
whose  greater  knowledge  and  in- 
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telligence,  justified  the  impression 
that  the  scheme  was  contrived  bj 
him  and  carried  into  effect  through 
his  influence.  Although  not  a 
member  of  the  bar,  and  only  prac- 
ticing in  justices'  courts,  he  was 
still,  clearly  within  the  reason  of 
the  rule  which  forbids  an  attorney 
to  reap  an  advantage  at  the  ex- 
pense of  his  client.  The  plaintiff 
was,  therefore,  entitled  to  a  recon- 
veyance of  the  premises. 

The  principle  will  not  be  ap- 
plied for  the  relief  of  one  who, 
although  of  less  than  the  average 
strength  of  mind,  or  with  an  in- 
tellect weakened  by  habitual  in- 
toxication, has  yet  sufficient  ca- 
pacity to  understand  what  he  is 
doing,  and  <Uscern  the  boundary 
between  right  and  wrong,  unless 
it  distinctly  appears  that  he  was 
thrown  off  his  guard  by  fraud,  or 
under  a  moral  coercion  which  re- 
lieved him  from  moral  responsi- 
bility, by  substituting  the  will  of 
another  for  his  own ;  Wilson  v. 
Watts^  9  Maryland,  356 ;  Smith  v. 
Ellioltj  1  Patton  &  Heath,  307. 

The  language  of  Lord  Hard- 
wicke,  in  Chesterfield  v.  Jansen^  2 
Vesey,  125,  vol.  1,  804,  shows 
that  there  are  four  heads  from 
which  a  court  of  equity  may  infer 
undue  influence,  or  more  accu- 
rately imposition,  although  there 
be  no  direct  proof;  Conant  v.  Jack- 
son^ 16  Vermont,  335,  350.  These 
are  gross  inadequacy  of  consid- 
eration, weakness  of  mind,  ignor- 
ance, and  the  need  which  precludes 
choice  and  constitutes  a  species  of 
equitable  duress.  These  topics 
like  that  of  the  abuse  of  confidence, 
are  so  interwoven  with  the  doc- 


trine of  undue  influence,  that  it 
can  seldom  be  applied  without 
considering  them.  And  it  gener- 
ally happens  that  one  who  com- 
plains that  he  has  been  unduly 
influenced,  might  equally  well  al- 
lege that  he  was  overreached  ; 
Parfitt  V.  Lawless^  2  L.  R.  2  Pro- 
bate &  Divorce,  462,  465. 

Inadequacy  of  Considera- 
tion.— It  is  well  settled  that  in- 
adequacy of  consideration  is  not 
of  itself,  and  aside  from  the  infer- 
ences to  which  it  gives  rise,  a  suf- 
ficient ground  for  setting  aside  a 
deed  or  contract ;  Eyre  v.  Potter^ 
15  Howard,  42;  Edwin  v.  Par- 
ham^  12  Id.  197  ;  Black  v.  Cord^ 
2  Harris  &  Gill.  100  ;  Stewart  v. 
The  State,  Ih.  114;  Young  v. 
Frosty  5  Gill.  288 ;  Davidson  v. 
Little,  10  Harris,  245,  252; 
M'Artee  v.  Engart,  13  Illinois,  242, 
248  ;  Osgood  v.  Franklin,  2  John- 
son Ch.  11;  Juzany  Toulmin,  9 
Alabama,  662;  ante,  1032;  Mann 
V,  Betterley,  21  Vermont,  365.  But 
there  is  a  manifest  difference  be- 
tween inadequacy  as  a  distinct 
ground  of  relief,  and  inadequacy 
as  evidence;  see  vol.  1,  234, 
Heath  coat  v.  Paignon,  2  Brown, 
C.  C.  167 ;  Butler  v.  Haskell,  4 
Dessaussure,  651,  693;  Lowther 
V,  Lowther,  13  Vesey,  95,  103.  If, 
said  Lord  EMon,  in  Underhill  v. 
Horwood,  10  Vesey,  209, 219, "  the 
terms  of  the  contract  are  so  ex- 
tremely inadequate,  to  satisfy  the 
conscience  of  the  court  by  the 
amount  of  the  inadequacy,  that 
there  must  have  been  an  imposi- 
tion, or  that  species  of  pressure 
upon  distress,  which  in  the  view 
of  this  court  amounts   to  oppres- 
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sion,  this  court  would  order  the 
instruments   to  be  delivered    up, 
though  the  courts   of   law  might 
hold  that  judgment  not  within  the 
sphere  of  their  powers."    Or  as  the 
principle    is    sometimes     stated, 
gross  inadequacy  is  a  badge  of 
fraud,  which  has  more  or  less  sig- 
nificance, according  to  the  circum- 
stances ;  see  Davidson    v.  Little^ 
10    Harris,  255,  252.      One   who 
causelessly  denudes  himself,  may 
fairly  be  presumed  to  have  been 
non    compos  mentis^    or    subject 
to  the  operation  of   some  cause 
preventing    the    effectual     exer- 
cise of  his  judgment.     So  much 
may  be  inferred  from  the  English 
decisions,  and  it  is   sustained  by 
the  main  current  of  authority  ia 
tlie    United    States.     The   inade- 
quacy may  simply  shift  the  bur- 
den  of  proof,  and   render  it  in- 
cumbent   on     the    purchaser    to 
show  that  the  vendor  was  not  mis- 
led, nor    unduly  influenced,  nor 
unfit  for  the  transaction   of  busi- 
ness ;  see  Heathcoat  v.   Paignon  ; 
Gartaide  v.  Isherwood^  1    Brown, 
C.  C.  558,564  ;  Pickett  v.  Loggon^ 
14  Yesey,  214;  Pur  cell  v.   MaC' 
namara^  14  Vesey,  91, 110  ;  Dunn 
V.  Chambers^  4  Barb.  3T6  ;  Butler 
v.   Haskett^  4    Dessaussure,    652, 
697,  or  it  may  be  so  extreme  as 
to  afford  conclusive  proof  that  the 
transaction    ougiit   not  to  stand ; 
Burch  V.  Burchj   3  Dessaussure, 
273,  293  ;  Brogden  v.   Walker,   2 
Harris  k  Johnson,  285,  292.  Such 
at  least  should  be  the  rule,  where 
the  evidence  shows    not  merely 
that    the    grantor    parted     with 
his      property     without     receiv- 
ing an  equivalent,  bat    that    in 


so  doing  he  deprived  himself  of 
what  was  essential  to  his  well 
being,  or  that  of  those  for  whom  it 
was  his  duty  to  provide  ;  Tally  v. 
Smith, \  Cold  well,  290. 

If  a  grant  which  exceeds  all  just 
measure  as  a  gift,  and  is  without 
an  equivalent  as  a  contract,  be  not 
due  to  fraud  or  undue  influence,  it 
affords  ground   for  inferring  that 
the  grantor's  reason  has  ceased  to 
be  a  safe  guide   for  his  actions. 
One  who  exchanges  affluence  for 
poverty,  or  a  competency  for  de- 
pendence, may  justly  be  supposed 
to  stand  in  need  of  the  protecting 
arm  of   a  chancellor;    Cruise  v. 
Christopher,  5  Dana,  181.      Nor 
can  the  party  against  whom  relief 
is  granted  on  such  grounds,  com- 
plain of  losing  the  fruits    of  an 
unconscientious  bargain,  which  no 
man  in  his  senses  and  not  under  a 
delusion  would  make  on  the  one 
hand,  and  no  honest  and  fair  man 
accept   on  the  other;   for  as  the 
chancellor  pointedly  remarked  in 
Torrey  v.  Burk,  3  Green  Oh.  367, 
the  folly  of  the  vendor  does  not 
excuse  imposition  on  the  part  of 
the  vendee  ;    see  Hall  v.  Perkins j 
3    Wend.   628,    631 ;    Conant    v. 
Jackson,  16   Vermont,  335,  349; 
Hale  V.  Brown,  16  Alabama,  87; 
Juzan    V.    Toulmin,   9    Id.   682; 
Burnett  v.  Spratt,  4  Iredell,  Eq. 
171,  vol.  1,804,  828. 

In  Kelley  v.  McGuire,  15  Ar- 
kansas, 555,  the  court  held,  ia 
accordance  with  these  principles, 
that  where  a  man  in  extreme  old 
age  and  want,  assigned  a  valuable 
interest  in  another  State,  without 
reserving  the  slightest  provision  for 
himself,  it  was  uot  requisite  to  in- 
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Testigate  the  state  of  his  mind,  or 
define  the  exact  degree  of  tmbe* 
cility  which  would  invalidate  a 
contract,  because  the  nature  of  the 
act  indicated  that  be  could  not 
have  acted  understandingly,  and 
if  be  did,  the  grantee  should  not 
have  consented  to  accept  a  benefit 
BO  conferred. 

The  presumption  is  neverthe* 
less  one  of  fact,  not  law,  and  may 
be  rebutted  by  proof  that  the 
grantor  was  in  the  full  possession  of 
his  faculties,  and  acted  from  some 
motive  which  is  not  so  abnormal 
as  to  indicate  that  the  mind 
which  nurtured  it  was  diseased. 
see  Davidson  v.  Little^  10  Harris, 
245, 252 ;  Hadley  v.  Latimer^  3  Yer- 
ger,  537 ;  Howe  y.  Howe^  99  Mass. 
88,  101 ;  Eyre  v.  Potter^  15  How- 
ard,  42.  Thompson,  J.,  intimated  in 
Eyre  v.  Potter^  that  a  complainant 
who  seeks  to  set  aside  his  own 
grant  on  the  ground  of  incapacity, 
stultifies  himself,  and  ought  to 
apply  for  a  commission  of  lu- 
nacy and  proceed  through  his 
committee;  but  this  is  carrying 
the  argument  very  far,  because 
temporary  aberration  may  consist 
with  general  soundness.  In  deter- 
mining whether  an  act  was  the 
deliberate  resolve  of  one  in  his 
sound  mind,  the  nature  of  tlie  act 
should  obviously  be  taken  into 
view,  aud  if  that  is  one  which  could 
only  proceed  from  folly  or  igno- 
rance, or  from  the  pressure  of  a  ne- 
cessity which  left  no  room  for 
choice,  no  amount  of  evidence 
should  be  allowed  to  weigh  against 
the  fact ;  see  Brogden  v.  Walker^ 
2  Harris  &  J.  285 ;  Case  v. 
Case,  26  Michigan;    Doughty  v. 


Doughty^  3  Halsted  Ch.  227, 
292  ;  Hough  v.  Hunt^  2  Ohio,  495, 
501.     Yol.  1,  821. 

The  result  of  the  authorities  is 
accurately  given  in  Dunn  v.  Cham- 
bers^ 4  Barb.  376.  Harris,  J.,  said, 
''there  are  cases  where  the  in- 
equality of  the  bargain  is  so 
gross,  that  the  miud  cannot  re- 
sist the  inference,  that  though 
there  be  no  direct  evidence  of 
fraud,  such  a  bargain  must  have 
been  in  some  way  improperly  ob- 
tained. In  such  case  a  court  of 
equity  will  avoid  the  bargain  not 
merely  on  account  of  its  gross  ine- 
quality; but  because  that  inequal- 
ity furnishes  "the  most  vehement 
presumption  of  fraud."  The  cases 
of  such  interference  are,  however, 
very  few.  In  most  of  the  instances 
in  which  a  party  has  been  relieved 
from  his  own  improvident  bargain, 
there  have  been  some  circum- 
stances of  a  suspicious  character 
connected  with  the  transaction,  or 
there  has  been  something  in  the  re- 
lation which  the  parties  sustained 
to  each  other,  which  rendered  it 
inequitable  that  the  party,  against 
whom  relief  was  sought,  should  re- 
tain the  advantage  he  had  acquired. 

It  results  from  a  like  principle, 
that  the  nature  of  a  grant  or  will, 
as  tending  to  an  unequal  distribu- 
tion of  the  donor's  estate,  or  to 
vest  the  whole  in  the  donee  to  the 
exclusion  of  others  who  have  an 
equal  or  paramount  claim  as  heirs 
or  next  of  kin,  may  be  a  circum- 
stance of  much  weight  in  con- 
nection with  other  circumstances 
tending  to  show  undue  influence, 
although  it  would  not  be  admis- 
sible or  sufficient  to  invalidate  the 
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gift  if  standing  alone ;  Todd  v. 
Grove,  33  Maryland,  188,  196; 
Howe  V.  Howe,  99  Mass.  88 ; 
Fuller  V.  Fuller,  40  Alabama, 
304.  In  Howe  v.  Howe,  Wills,  J., 
said,  "  the  objection  to  the  deeds 
rests  upon  the  proposition  that 
they  are  not  the  acts  of  a  free  will 
and  sound  mind.  Upon  such 
issues,  the  character  and  effect  of 
the  instruments  themselves,  and 
the  nature  of  the  transaction, 
would  have  an  important  bearing. 
If  it  was  in  the  nature  of  a  final 
settlement  of  the  estate  of  Stephen 
Howe,  dividing  it  among  his  chil- 
dren, and  entirely  excluding  the 
son  of  a  deceased  child  from  all 
participation,  that  circumstance 
would  be  competent  for  consider- 
ation. It  would  be  stronger  or 
weaker  according  to  the  relations 
that  existed  between  them.  Such 
evidence  is  constantly  resorted  to 
in  cases  upon  wills  ;  and  the  proof 
is  the  snme  in  kind,  whether  the 
issues  relate  to  wills  or  deeds. 
The  proposition  that  the  instru- 
ment expresses  a  purpose  different 
from  the  reftl  purpose  of  the  party 
when  in  sonnd  mind,  involves  an 
inquiry  into  what  that  real  pur- 
pose was.  The  presumption,  based 
upon  natural  impulses,  that  a  man 
would  not  disappoint  the  just  ex- 
pectations of  one  who  has  claims 
of  blood,  affection,  or  depenrlence 
upon  him,  without  some  strong 
motive  or  influence  operating  on 
his  mind  or  will,  may  properly  be 
urired  against  an  instrument  which 
disregards  such  claims.  It  may  be 
met  by  explanations,  showing  what 
the  real  purpose  or  motive  was, 
or  by  proof  that  the  instrument 


actually  accords  with  the  declared 
purposes  of  the  party.  So  also  it 
may  undoubtedly  be  strengthened 
by  proof  that  it  is  contrary  to  the 
purposes  previously  declared  by 
him.  The  competency  of  such 
declarations  stands  upon  the  same 
footing  with  the  presumptions 
which  render  the  unnatural  pro- 
visions of  the  instrument  itself, 
proper  for  consideration  in  deter- 
mininor  such  issues." 

Whether  the  position  of  the 
grantee  as  the  grantor's  friend  or 
relative,  aggravates  or  explains  the 
hostile  presumption  arising  from 
inadequacy  of  consideration,  is  a 
question  of  fact,  depending  on 
whether  it  is  more  reasonable  to 
suppose  in  view  of  all  the  circum- 
stances, that  the  grantor  was  mis- 
led, or  that  he  parted  with  the  prop- 
erty for  less  than  its  value  from  mo- 
tives of  affection  or  benevolence; 
ante,  1034;  Dunn  v.  Chambers; 
Gifford  V.  Thorn,  I  Stockton,  Ch. 
702,  715;  Clearwater  v.  Keinber; 
43  Illinois,  272;  Michael  v.  Michael, 
4  Iredell  Eq.  349;  and  in  the  cases 
last  cited,  the  court  drew  the  latter 
and  more  favorable  inference. 

In  Eyre  v.  Potter,  15  Howard, 
42,  the  complainant  disposed  of 
her  interest  in  the  estate  of  her 
deceased  husband,  for  a  considera- 
tion, which  was  admitted  to  be 
grossly  inadequate.  The  negotia- 
tion which  led  to  the  execution  of 
the  deed  was  commenced  before 
the  funeral,  and  concluded  imme- 
diately afterwards.  Her  share  of 
the  estate  would  have  yielded 
$1,000  annually,  and  was  valued 
at  $14,000,  and  she  exchanged  this 
for  $1,000,  and  an  annuity  of  $600. 
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The  other  party  to  the  deed  was  her 
husband's  son  by  his  first  wife,  and 
was  married  to  the  complainant's 
granddaughter  by  a  former  mar- 
riage ;  and  the  hope  of  living  with 
them  was  one  of  the  motives  which 
prompted  the  conveyance.  It  did 
not  ap|>ear  that  the  complainant 
was  incompetent  for  the  transac- 
tion of  business,  although  she  was 
advanced  in  years,  and  had  less 
than  the  average  strength  of  mind. 
She  soon  become  dissatisfied  with 
what  she  had  done,  and  instituted 
a  suit  to  set  the  grant  aside.  It 
was  contended  on  her  behalf,  that 
the  manifest  inequality  of  the 
contract,  and  the  precipitancy 
with  which  it  had  been  concluded, 
plainly  indicated  a  ^^  catching  bar- 
gain." The  complainant's  husband 
died  on  Saturday,  was  buried  on 
Sunday,  and  the  contract  was  com- 
pleted, and  the  instrument  signed 
on  Monday  morning.  It  embraced 
all  the  complainant's  property,  and 
was  made  to  one  who  having  been 
entrusted  with  the  management  of 
the  estate  during  his  father's  life, 
had  the  information  which  she 
lacked.  The  court  held  that  the 
inferences  of  fraud  and  undue  in- 
fluence which  arose  on  the  face  of 
the  transaction,  were  repelled  by 
the  answer,  which  being  responsive 
to  the  bill,  must  stand  until  dis- 
proved. It  averred  that  the  com- 
plainant executed  the  deed  delib- 
erately, with  a  full  knowledge  that 
she  was  giving  much  more  than 
she  received.  If  this  was  true,  and 
if,  as  the  answer  also  averred,  the 
suggestion  came  from  her,  and  she 
was  not  influenced  or  deceived,  a 
court  of  equity  would  not  set  aside 


the  transfer  in  the  absence  of  proof 
that  the  grantor  was  of  unsound 
mind,  or  wanting  in  the  capacity 
to  understand  the  consequences  of 
her  act. 

In  Graham  v.  Panooast,^  Casey, 
89,  it  was  held  in  like  manner,  that 
the  extreme  old  age  of  the  con- 
tracting party,  the  suddenness 
with  which  the  proposal  was  pre- 
sented, the  brief  period  taken 
for  consideration,  his  ignorance 
of  the  quantity  of  land  which  he 
was  about  to  sell,  coupled  with 
very  considerable  proof  of  mental 
weakness,  and  great  inadequacy  of 
price,  were  not  a  sufficient  ground 
for  inferring  undue  influence,  or  for 
a  decree  that  the  contract  should  be 
cancelled  or  surrendered.  It  may 
be  observed  in  regard  to  these 
decisions,  that  while  the  principle 
is  unquestionable,  it  does  not  ap- 
pear to  have  been  correctly  applied. 
Inadequacy  of  consideratiop  is  a 
ground  which  a  chancellor  should 
approach  with  caution,  and  even 
when  gross  only  shifls  the  burden 
of  proof.  If  it  is  clear  from  the 
evidence  taken  as  a  whole,  that 
the  parties  were  dealing  at  arm's 
length,  and  that  the  grantor  pos- 
sessed the  modicum  of  capacity 
which  the  law  deems  sufficient,  the 
hardship  of  the  bargain  is  not  a 
reason  for  setting  it  aside.  But 
where  a  hard  and  oppressive  con- 
tract is  made  with  one  who  has 
less  than  the  average  strength  of 
mind,  under  circumstances  which 
leave  him  no  time  for  reflection, 
it  may  fairly  be  inferred  that  an 
undue  advantage  was  taken  of  his 
weakness.  It  is  immaterial  that 
the  offer  is  made  by  him,  if  it  is 
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one  which  the  opposite  party 
ought  not  to  have  accepted ; 
Doughty  v.  Doughty^  1  Halsted, 
227-229 ;  Torey  v.  Buck^  1  Gre en 
Ch.  380.  It  was  justly  said,  in 
Torey  v.  Buck,  that  the  vendor's 
folly  is  not  an  excuse  for  depriv- 
ing him  of  his  property.  This 
should  clearly  be  the  rule  when 
the  parties  stand  in  a  relation  of 
confidence  as  members  of  the  same 
family,  and  are  dealing  with  an 
estate  which  they  have  received 
and  hold  in  common. 

Weakness  of  mind. — All  the 
authorities  agree  that  weakness  of 
mind,  not  amounting  to  unsound- 
ness or  imbecility,  is  not  a  suffi- 
cient ground  for  setting  aside  a 
deed  or  will ;  Oraham  v.  Pancoast^ 
6  Casey,  89;  Nace  v.  Boyer^  Id. 
99;  Aiman  v.  Stout,  6  Wright, 
lU;  Smith  v.  Elliott.  1  Patton  & 
Heath,  307 ;  Jackson  v  King,  4 
Cowan,  207  ;  Stewart  v.  Lispen^ 
ard,  26  Wend.  255  ;  Blanchard  v. 
Nestle,  3  Denio,  70  ;  see  Delafield 
V.  Parrish,  25  New  York,  9,  70  ; 
Grers  v.  Orers,  9  Grattan,  330 ; 
Farnam  v.  Brooks,  12  Pick.  21?, 
220 ;  Smith  v.  Beatty,  2  Iredell  Eq. 
456 ;  Mann  v-  Betterley,  21  Ver- 
mont, 326  ;  Darnell  v.  Rowland, 
80  Indiana,  342 ;  Somers  v.  Ban- 
phrey,  24  Id.  231 ;  Miller  v.  Craig, 
86  Illinois,  109  ;  Lindsey  v.  Lind- 
sey,  50  Id.  767 ;  Rogers  v.  Hig- 
gins,  57  Id.  244 ;  Harrison  v. 
Guest,  6  De  Gex.  M.  &  G.  421. 
A  different  rule  would  require  the 
appointment  of  a  committee,  to 
take  charge  of  the  property  of 
every  one  who  is  not  possessed  of 
the  average  strength  of  intellect. 
Experience  shows  that  such  per- 


sons may  ordinarily  be  trusted  to 
manage  their  own  affairs,  which 
necessarily  implies  that  the  con- 
tracts which  they  make  are  to 
stand.  They  are,  notwithstand- 
ing, peculiarly  entitled  to  the  pro- 
tection, which  a  court  of  equity 
habitually  affords  against  imposi- 
tion and  undue  influence. 

"  Mental  weakness,"  said  Strong, 
J.,  in  Graham  v.  Pancoast,  ''  not 
amounting  to  inability  to  compre^ 
hend  a  contract,  when  unaccom- 
panied by  evidence  of  undue  influ- 
ence or  imposition,  furnishes  no 
ground  for  equitable  interference." 
Or,  as  the  principle  was  stated  iu 
Nace  V.  Boyer,  "  the  mere  fact 
that  a  person  is  of  weak  under- 
standing, whether  from  age,  acci- 
dent or  disease,  if  there  be  no 
fraud  or  imposition,  is  not  an  ade- 
quate cause  of  relief."  But,  while 
as  these  remarks  indicate,  weak- 
ness of  mind  resembles  inadequacy 
of  consideration,  in  not  being  of 
itself  a  ground  for  the  rescission 
of  a  contract,  yet  when  both  these 
elements  exist,  the  case  is  essen- 
tially different,  and  a  chancellor 
will  infer  the  existence  of  that  form 
of  imposition  which  consists  in 
taking  advantage  of  one  who  is 
unable  to  protect  himself;  Conant 
V.  Jackson,  16  Vermont,  335,  351 ; 
Cruik  V.  Christopher,  5  Dana, 
181 ;  M' Artec  v.  Engart,  13  Illi- 
nois, 242,  249  ;  Nelson  v.  Oldham^ 
12  B.  Monroe,  55  ;  Hale  v.  Brown ^ 
11  Alabama,  87  ;  Tracey  v.  Sack^ 
ett,  1  Ohio,  N.  S.  54  ;  Rutherford 
V.  Ruff^  4  Dessaussure,  250. 

In  Craddock  v.  Cabiness,  1  Swan, 
474,  the  complainant,  a  woman 
of  advanced  age  and  impaired  in 
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mind,  although  not  devoid  of  un- 
derstanding, executed  a  bill  of  sale 
of  all  her  property  to  a  married 
Bister,  in  consideration  of  the  hus- 
band^s  undertaking  to  provide  for 
her  support.     The  court  held  that 
where  a  rash,  improvident,  or  hard 
bargain  is  made  with  a  person  of 
weak  understanding,  there  is    a 
natural  inference  that  it  is  obtained 
by  fraud,  circumvention,  or  undue 
influence.     There  was,  moreover, 
some  evidence  that  the  defendants 
had  encouraged,  if  they  did  not 
suggest  the  idea  that  the  complain- 
ant's property  might  be  taken  for 
the  debts  of  a  third  person,  with 
whom  she  had  previously  resided. 
The  complainant   was,  therefore, 
clearly  entitled  to  the  relief  for 
which  she  prayed.     It  was  held  in 
like  manner  in  Oass  v.  Ma  son  j  4 
Sneed,  498,  on   the   authority   of 
1st  Story's  Eq.  sec.  237,  that  "  the 
contract  of  one  who  is  of  weak 
understanding,  and,  therefore,  lia- 
ble to  imposition,  should  be  held 
invalid  by  a  court  of  equity  if  the 
nature  of  the  contract  is  such  as 
justifies  the  conclusion   that  the 
party  did  not  exercise  a  deliberate 
judgment,  but  was  imposed  upon, 
misled,  or  overcome  by  cunning 
artifice  or  undue  influence."     In 
these  instances,  however,  there  was 
direct  proof  of  the  exercise  df  un- 
due influence,  and  not  a  little  that 
indicated  fraud.    So,-  where  a  gift 
to  the  donor's  brother  and  con- 
fidential agent,  amounted  to  three- 
fourths  of  his  estate,  and  was  much 
in  excess  of  any  claim  which  the 
donee  could  justly  make,  either  for 
his  services,  or  on  the  aflections 
of  the  donor,  who  had  a  wife  and 


other  relatives  for  whom  it  was  in- 
cumbent on  him  to  provide,  the 
court  held  that  the  circumstances 
raised  a  presumption  of  undue  in- 
fluence which  invalidated  the  gift ; 
Toddy.  Grove^  33  Maryland,  188. 

The  only  answer  to  a  bill  filed 
on  such  grounds,  is  that  the  com- 
plainant was  fully  aware  of 
the  unequal  or  disadvantageous 
nature  of  the  contract,  as  such, 
and  persisted  in  it  from  a  deliber- 
ate purpose,  that  the  defendant 
should  profit  by  the  excess  of 
what  he  received  above  what  he 
agreed  to  give.  In  other  words, 
the  transaction  will  fail'  if  con- 
sidered merely  as  a  contract,  and 
must  stand  if  at  all  as  a  gift. 
Whether  it  can  be  sustained  in  the 
latter  aspect,  depends  on  whether 
the  defendant  could  justifiably, 
accept  and  profit  by  the  benefac- 
tion, in  view  of  all  the  circum- 
stances ;  see  Eyre  v.  Potter^  ante. 

It  is  equally  clear  that  mental  in- 
capacity may  be  a  ground  of  relief, 
although  the  grant  or  contract  is 
not  marked  by  inadequacy,  if  it 
appears  that  the  defendant  prac- 
ticed on  the  plaintifiTs  hopes  or 
fears,  or  made  representations 
which  would  have  been  disregar- 
ded by  a  person  of  strong  mind, 
but  which  had  a  controlling  in- 
fluence on  the  complainant.  It  is 
not  essential  to  a  decree  on  such 
gi*ounds,  that  the  consideration 
should  be  inadequate.  One  who 
is  artfully  induced  to  convert  a 
homestead  which  is  dear  to  him, 
or  a  farm  which  is  his  means  of 
livelihood,  into  money,  which  he 
does  not  know  how  to  use,  or  may 
lose  by  a  bad  investment,  is  en- 
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titled  to  the  aid  of  a  chancellor, 
although  the  purchaser  gave 
as  much  as  could  be  obtained  from 
any  other  person ;  See  Camp- 
bell V.  Spencer^  2  Binney,  133. 
"  When,''  said  Bartley,  J.,  in  Tracy 
V.  Sacked^  "  there  is  imbecility,  or 
weakness  of  mind  arising  from  old 
age,  weakness,  intemperance,  or 
other  causes,  and  plain  inadequacy 
of  consideration,  or  when  there  is 
weakness  of  mind,  and  circumstan- 
ces of  undue  influence  and  advan- 
tage, in  either  case  a  contract  may 
be  set  aside  in  equity." 

In  determining  whether  a  con- 
tract with  a  person  of  weak  mind 
is  harsh  or  oppressive,  the  court 
should  look  to  the  situation  and 
prospects  at  the  time,  rather  than 
to  the  result,  and  a  conversance  of 
all  the  grantor's  property  in  con- 
sideration of  an  agreement  to 
provide  for  his  support,  was 
sustained  on  this  ground  in  Har- 
rison  v.  Quest ^  6  De  Gex.  M. 
G.  424. 

Intoxication  does  not  necessarily 
invalidate  a  deed  or  contract,  un- 
less it  is  so  entire  as  to  preclude 
the  exercise  of  the  grantor's  will 
and  judgment;  ante,  1036 ;  Wig- 
glesworth  v.  Steer^  I  Har.  & 
Munf.  70;  Smith  v.  Elliott,  1  Pat- 
ton  &  Heath,  307 ;  Hutchinson  v. 
Tindall,  2  Green  Ch.  357  ;  Pettin- 
ger  v.  Pettinger,  Id.  56  ;  but  like 
other  mental  weakness  may  render 
it  incumbent  on  tlie  grantee,  to 
show  that  the  grantor  knew  and 
understood  what  he  was  doing,  and 
that  the  consideration  was  full  and 
adequate ;  Reynolds  v.  Noble,  1 
Washington,  164  ;  Crane  v.  Conk- 
lirij  Saxton,  346  ;   White  v.  Cox,  3 


Hay  ward,  79 ;  Conant  v.  Jackson, 
16  Vermont,  335.  And  there  can  be 
no  doubt  that  one  whose  mind  has 
been  enfeebled  by  excess  is  as 
much  entitled  to  the  protection  of  a 
chancellor,  as  if  the  disability 
arose  from  natural  causes ;  Mor- 
rison V.  McLeod,  2  Dev.  &  Bat.  Eq. 
221 ;  Truman  v.  Dwiggins,  2 
Jones  Eq.  162;  Marshall  y.  Bil- 
lingsly,  7  Indiana,  250  ;  Conant  v. 
Jackson,  1 6  Vermont,  335  ;  Home 
Keenan,  27  Illinois,  445.  More- 
over, where  it  appears  that  the 
grantee  induced  the  grantor  to 
drink,  in  order  to  take  advan- 
tage of  him  while  under  the  influ- 
ence of  liquor,  the  transaction  is 
stamped  as  fraudulent,  and  should 
be  so  treated  by  a  chancellor;  M^- 
Artee  v.  Englehart,  15  Illinois, 
242;  Hotchkiss  v.  Farson,  7  Yer- 
ger,  67  ;  Harvey  v.  Pecks,  1  Mun- 
ford,  518. 

,  Ignorance There  is  little  dif- 
ference as  it  regards  the  right  to 
relief  between  one  whose  mind  is 
weak,  and  one  who  from  ignorance, 
youth  or  inexperience,  is  unable 
to  exercise  his  mind  effectually  as 
it  regards  the  subject  matter,  and 
hence  the  gift  or  contract  of  a 
person  thus  situated  may  be  set 
aside,  if  it  appears  that  he  was 
laboring  under  a  misapprehension, 
which  the  opposite  party  promo- 
ted, or  which  he  did  not  remove. 
McCormick  v.  Mai  in,  5  Blackford, 
509 ;  Wlieeler  v.  Smith,  9  Howard, 
55;  Hallett  v.  Collins,  10  How- 
ard, 174,  186;  Pickett  v.  Loggan, 
14  Vesey  215,  243;  Butler  v. 
Haskell,  4  Dessaussure,  651,  687. 
The  ignorance  which  invalidates 
a  contract,  must  nevertheless,  be 
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such  as  disqualifies  the  party  from 
exercising  an   enlightened   judg- 
ment, as  distinguished  from  a  want 
of  full  or  accurate  information  as 
to  particular  facts  which  might  be 
ascertained  by  inquiry,  and  it  can 
seldom  be  a  ground  for  equitable 
relief,  unless  there  is   some  rela- 
tion of  confidence,  or  a  manifest 
disparity  of  age,  education,  or  ex- 
perience, which   imposes  an  obli- 
gati  on  that  does  not  ordinarily 
exist  between    persons    who  are 
dealing  at  arm*s  length.     Juzan  v. 
Toulmon^  9  Alabama,  622,  Wheeler 
V.  Smithy  9   Howard,  65 ;  Hallett 
V.   Collins;  Long  y.  Mulfordy  17 
Ohio,  N.  S.  484,  504.    Still  a  con- 
tract  for  an  inadequate  considera- 
tion, with  one  who  is  too  ill-in- 
formed to  have  any  Just  idea  of 
the  value  of  that  which  he  is  about 
to  part  with,  presents  a  case  for 
relief,  which  cannot  be  overcome 
without  proof  that  tbe  purchaser 
said  and  did  nothing  to  mislead 
or  unduly  influence  the  vendor; 
see  Pickett  v.  Loggon  ;  McCormick 
V.  Malin^  5  Blackford,  509.     The 
mere  circumstance  that  the  grantor 
is   illiterate,  does  not  warrant  a 
presumption  of  fraud  ;  Selden  v. 
MyerSj  20  Howard,  506 ;  Michael 
V.    Michael   4    Iredell   Eq.    349, 
although  it  may  be  requisite  to 
show  that  the  deed  was  read  to 
him,  or  that  he  was  acquainted 
with  the  contents  in  some  other 
way;  Selden  v.  My  era;  ante^  951. 
Need  and  duress. — Duress  is 
a  constraint  of  another's  goods  or 
person,  which  compels  the  sufiTerer 
to  give  a  seeming  assent  to  that 
which  his  judgement  disapproves, 
and  would  reject  if  it  were  free  to 


act,  see  Harmony  v.  Bingham^ 
1  Duer.  22T ;  White  v.  Eeylman^  10 
Casey,  142;  Foshay  v.  Ferguson^ 
5  Hill,  158,  Sosatas  v.  Jennings^ 

1  Bay.  470 ;   Collins  v.    Westburyj 

2  Id.  211.  It  cannot,  therefore, 
arise  from  a  levy  or  arrest  under 
process  issued  in  due  course  of 
law ;  Stauffer  v.  Latshaw^  2  Watts, 
165  ;  and  for  a  still  stronger  reason 
a  threat  of  litigation  does  not 
constitute  duress ;  Maheiv  v.  The 
Phoenix  Insurance  Co,y  23  Michi- 
gan 105  ;  Dixon  v.  Dixon ^  7  C. 
E.  Green,  99 ;  Miller  v.  Miller^  18 
P.  F.  Smith,  486.  If  one  who  has 
been  taken  into  custody  and  im- 
prisoned by  virtue  of  a  capias  ad 
respondendum^  gives  ti  note  or 
bond  by  way  of  compromise  or 
settlement,  he  cannot  ask  to  be 
discharged  from  the  obligation ; 
Stauffer  v.  Latshaw ;  Fulton  v. 
Eood^  10  Casey,  365. 

Duress  is  a  defence  at  law  ;  al- 
though a  bill  may  be  filed  to  have 
the  instrument  given  up  or  can- 
celled ;  Thurman  v.  Bart^  53  Illi- 
nois, 129.  And  it  has  been  said 
that  a  chancellor  will  not  set  aside 
an  obligation  for  duress,  on 
grounds  which  would  be  insuflS- 
cient  in  a  merely  legal  tribunal ; 
Stauffer  v.  Latshaw,  This  is  no 
doubt  true  where  the  allegation  is 
simply  that  the  complainant's  as- 
sent was  obtained  by  threats  or  vio- 
lence; Miller  v.  Miller^  18  P.  F. 
Smith,  486.  An  instrument  pro- 
cured through  duress  is  void,  al- 
though given  for  a  just  debt  or 
other  full  and  valuable  consid- 
eration. But  a  hard  and  op- 
pressive contract  may  be  de- 
clared invalid,  for  much  less  than 
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the   pressure  which  would  be  re- 
quisite   to  constitute    duress    in 
a  court  of  law ;  and  it  is  a  gen- 
eral  rule  that  an  undue  advan- 
tage shall  not  be  taken  of  persons 
who  are  from  any  cause  unable  to 
protect  themselves.     It  is  accord- 
ingly well  settled  that  when  want, 
pecuniary  embarrassment,  or  ex- 
treme need  of  any  kind  weighs  so 
heavily  on  the  sufferer,  that  he 
cannot  exercise  an  unbiassed  Judg- 
ment, and   is   prepared   to    make 
any  sacrifice  for  temporary  relief, 
there  is  an  equitable  duress,  which 
authorizes   the  intervention  of  a 
chancellor,  if   the  terms    of   the 
contract  are  so  inadequate  as  to 
show    that    the   opportunity  was 
abused ;     see   Underhill  v.   Ear- 
i<70orf,  10   Yescy,  211 ;    Pickett  y, 
Loggon^  U  Id.  214,  242 ;    Hough 
V.  Hough ^  2  Ohio,  495  ;  Butler  v. 
Haskell^  4  Dessaussure,  687 ;  Mc- 
Donald V.  Nelson^  6  Johnson  Ch. 
201;  2  Cowen,  139,  171;  Kenney 
V.   Udall,  5  Id.  464,  474  ;     Cruise 
V.  Christopher^  5  Dana,  181,  184 ; 
Austin   V.    Wiinstonj   1    Harris  & 
Munf.  33 ;  Oest  v.  Frazier^  2  Lit- 
tell,  118;   Eadie  v.  Slimmon^  26 
New  York,  9 ;  Brown  v.  UTOaff- 
ney,  28  Illinois,  149;  WCants  v. 
Bell,  1  M'Cord,  Ch.  385. 

"  The  rule  in  chancery  is  well 
established.  When  a  person  is 
encumbered  with  debts,  and  that 
fact  is  known  to  a  person  with 
whom  he  contracts,  who  avails  him- 
self of  it  to  exact  an  unconscion- 
able bargain,  equity  will  relieve 
upon  account  of  the  advantage  and 
hardship.  Where  the  inadequac}^ 
of  price  is  so  great  that  the  mind 
revolts  at  it,  the  court  will  lay  hold 


on  the  slightest  circumstances  of 
oppression   or  advantage,  to   re- 
scind the  contract.    So,  when  a 
person   borrowing  money  to    re- 
lieve his  necessities,  is  induced  to 
purchase  property  at   an  exorbi- 
tant   price,    and  to    an    amount 
greatly  beyond  the  loan  obtained, 
and  secure  the  payment,  by  mort- 
gage on  his  other  lands,  the  neces- 
sity of  the  purchaser,  connected 
with  the  exorbitancy  of  price,  are 
sufficient  evidence  of  unfair  advan- 
tages to  justify  the  interference  of 
the  court.    We    consider    this    a 
case  of  great  exorbitancy  of  price, 
where  the  purchaser  was  deeply 
embarrassed,  and  where  the  ven- 
dor availed  himself  of  that  embar- 
rassment to  exact  the  bargain ;" 
Hough  V.  Hough,  2  Ohio,  495,  505. 
A  similar  view  was  taken  in  j&ai?- 
kell  V.  Butler,  where  the  complain- 
ants,   uneducated    and    ignorant 
men,  in  very  necessitous  circum- 
stances, "dealing  in  business  be- 
yond   their    depth,  with    a   very 
intelligent  and  experienced  man, 
in  whom  they  had    great    confix 
denoe,"  were  finally  led  to  part 
with  their  property  for  much  less 
than  it  was  worth,  and  the  chan- 
cellor said  that  he  "  was  not  aware 
of  an}^  case  presenting  this  combi« 
nation  of  circumstances  in  which 
the  court  had  not  relieved.     Such 
relief  had   been   most  frequently 
applied    to  young  and  inexperi- 
enced   heirs,   who    had    disposed 
of  their  expectancies  on  disadvan- 
tageous terms,  but  the  principle 
applied  whenever  an   unconscien- 
tious and  offensive  advantage  was 
taken  of  the  ignorance,  the  weak- 
ness or  the  necessity  of  another." 


HUGUENIN    V.    BASELfiT. 


1247 


These  circumstanceSi  were  also, 
present  in  Cruise  v.  Christopher^ 
vith  same  result. 

The  case  is  still  stronger,  when 
complainant  is  in  confinement, 
although  for  a  good  and  legal 
cause,  and  unable  to  consult  with 
his  friends,  or  have  legal  advice, 
especially  if  the  arrest  was  at  the 
suit  of  the  defendant,  and  the 
latter  uses  his  power  to  obtain  an 
undue  advantage  in  matters  which 
are  foreign  to  the  suit.  "  Though 
a  man  is  arrested  by  due  process 
of  law,  if  a  wrong  use  is  made  of 
it  against  the  person  under  such 
arrest,  by  obliging  him  to  execute 
a  conve3'ance  which  was  not  under 
consideration  before,  equity  will 
construe  it  as  duress,  and  relieve 
against  a  conveyance  executed 
under  such  circumstances."  See 
Nichols  V.  Nicholif^  1  Atkyns, 
409 ;  Eelley  v.  Hobbs^  1 6  Peters, 
269;  Thurman  v.  Bart^  63  Illinois, 
129.  In  McDonald  v.  Neilson^  6 
Johnson  Ch.  201  ;  2  Cowen,  139 ; 
the  chancellor  gave  relief  on  like 
grounds  to  one  who  was  constrained 
to  give  a  mortgage  for  his  son's 
debt,  to  save  his  own  property 
from  being  sacrificed  under  an 
execution  which  was  suddenly 
and  oppressively  enforced,  and 
although  the  Court  of  Errors  re- 
versed the  decree  it  did  not  im- 
pugn the  principle. 

In  Kelsey  v.  ffobbs,  16  Peters, 
269,  the  complainant  and  defen* 
dant  had  been  engaged  in  business 
as  co-partners.  The  firm  was  dis- 
solved, and  the  complainant  filed 
a  bill  in  the  state  of  Georgia, 
where  he  resided,  to  have  a  settle- 
ment of  the  partnership  accounts. 


He  subsequently  went  to  New 
York,  and  was  arrested  while 
there,  in  an  action  brought  on  a 
covenant  in  the  deed  by  wiiich  the 
dissolution  was  effected.  Being 
unable  to  find  bail,  he  remained 
for  some  in  confinement,  and  until 
he  executed  an  instrument  admit- 
ting the  correctness  of  a  statement 
of  the  partnership  accounts,  which 
was  prepared  and  presented  to 
him  by  the  defendant,  and  gave 
the  latter  a  release  of  all  demands 
arising  out  of  their  transactions  as 
co-partners.  Taney,  Ch.  J.,  said 
that  as  the  settlement  was  made  in 
good  faith  under  the  advice  of 
counsel,  if  it  had  been  confined  to 
the  claim  for  which  the  capias  is- 
sued, the  burden  of  proof  would 
have  been  on  the  party  who  sought 
to  set  it  aside.  But  the  release  cov- 
ered matters  not  embraced  in  that 
suit,  and  of  much  more  importance, 
which  Hobb}'  had  been  litigating 
for  mail}'  years.  It  was  executed 
without  inquiry  or  examination,  as 
a  means  of  purchasing  the  com- 
plainant's freedom.  An  instrument 
obtained  bj^  such  means  was  not 
entitled  to  the  favorable  considera- 
tion of  a  court  of  equity,  and  could 
not  be  allowed  to  stand  in  the  way 
of  a  just  demand. 

It  is  universally  conceded  that 
a  deed  executed  through  fear  of 
the  loss  of  life,  produced  by  the 
threats  of  the  grantee,  may  be 
avoided  for  duress ;  Brown  v. 
Fierce^  T  Wallace,  205  ;  Baker  v. 
Morton,  12  Id.  250;  and  the 
weight  of  autiiority  is  ''  that  a 
menace  of  battery  to  the  person, 
or  of  trespass  to  lands,  or  of  de- 
struction of  goods,  may  be  sufli- 
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cient  to  overcome  the  mind  and 
will  of  a  person  who  is  entirely 
competent  in  all    other    respects 
to  contract ;  and  a  contract,  made 
under    such   circumstances,  is  as 
utterly     without     the    A'oluntary 
consent  of  the  party  menaced,  as 
if  he  were  induced   to  sign  it  by 
actual    violence;"     The     United 
States  V.  Hickabee^   16    Wallace, 
414,432;    The    Central   Bank  v. 
Copelandy    18     Maryland,     317; 
White  V.  Heylman^  10  Case}',  142; 
Miller  v.  Miller ^  18  P.  F.  Smith, 
486,  493  ;  Ecans  v.  Huey^  1  Baj', 
13  ;  Fonhay  v.  Ferguson ^  5  Hill, 
153.    "  If,"  said  Bronson,  in  the 
case    last  cited,  ^'  the  defendant 
arrested  the   plaintiff  under  pre- 
tence that  he  had  a  warrant  when 
in   fact   he   had    none,   or  if   he 
arrested  the  plaintiff  under  a  war- 
rant   issued  by  a  justice  of  the 
peace  in  the  county  of  Herkimer, 
which  had  not  been  endorsed  in 
Schoharie,  the  imprisonment  was 
in  either    case    unlawful,  and    a 
contract  procured  by  such  means 
cannot  be  supported.     It  wants 
the  essential  ingredient  of  the  free 
assent  of  the  contracting  party. 
No  right  can  be  acquired  by  such 
an  act  of  violence.    All  the  books 
agree  that  a  man   may  avoid   his 
deed  for  duress  of  imprisonment. 
Some  of  the  cases  hold  that  the 
deed  may  be  avoided  although  the 
imprisonment  was  under  legal  pro- 
cess.      In    Watkins  v.  Baird  (6 
Mass.  K.   506),  Parsons,  Ch.  J., 
said :  "It  is  a  sound  and  correct 
principle  of  law,  that  when  a  man 
shall     falsely,     maliciousl}',    and 
without  probable  cause,  sue  out  a 
process  in  form  regular  and  legal, 


to   arrest   and  imprison   another, 
and  shall   obtain  a  deed  from  a 
party  thus  arrested  to  obtain  his 
deliverance,    such    deed    may  be 
avoided   by   duress   of   imprison- 
ment;  for  such  imprisonment   is 
tortious  and   unlawful  as  to  the 
partj'  procuring  it,  and  he  is  an- 
swerable in  damages  for  the  tort 
in  an  action  for  a  malicious  prose- 
cution ;  the   suing  of  legal  process 
being  an  abuse  of  the  law,  and  a  pro- 
ceeding to  cover  the  fraud."    And 
so  the  matter  was  adjudged  by  the 
whole    court.      The    case    before 
Chief  Justice  Bridgman,  at  Guild 
Hall  (1  Lev.  68,  9),  where  a  differ- 
ent doctrine   was  laid  down,  was 
entirely  disregarded,  and  the  au- 
thority of  that  case  was  also  de- 
nied in  Eichardson  v.  Duncan  (3 
N.  Hamp.  508),  where  it  was  held, 
that  an  arrest  for  a  just  cause  and 
under  lawful   authority,  if  it  be 
made  for  unlawful  purposes,  may 
be  construed   a  duress  so   as  to 
avoid  a  contract  which  the   party 
made  for  his  deliverance.     And  to 
the  same  effect  is  Buller's  N.  P. 
172;     2    Inst.     482;    Com.   Dig. 
Pleader  (2  W.  19)  ^  Yin.  Ab.  Du- 
ress,  (B.)  pi.  25  ;  Inhab.  of    White- 
field  V.  Longfellow  (13  Maine.  R. 
146).     But  in  the  view  we  are  now 
taking  of  the  case,  the  imprison- 
ment  was    unlawful;    and    there 
never  was  a  doubt  that  a  contract 
obtained  by  such  means  might  be 
avoided.    As  the  evidence  left  it 
doubtful  whether  the  plaintiff  was 
actually  imprisoned,  the  judge  also, 
instructed    the  jury  as    to   what 
would  constitute  a  case  of  duress 
per  minas  ;  and  here  it  is  strenu- 
ously insisted  that  he  fell  into  an 
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error.  It  is  said  there  must  be  a 
threat  of  life  or  limb,  or  of  may- 
hem, and  that  a  man  cannot  avoid 
bis  contract  on  the  ground  that  it 
was  procured  through  the  fear  of 
illegal  imprisonment.  But  Lord 
Coke  says,  the  fear  of  imprison- 
ment is  enough  (2  Inst.  483;  Co. 
Litt.  253  ;  b).  And  so  the  rule  has 
been  understood  ever  since  that 
time  (Vin.  Ab.  Duress,  (B.)  pi. 
23;  Com.  Dig.  Pleader),  (2  W. 
20)  Bac.  Ab.  Duress  (A.); 
Chitty  on  Con tr.  168,  ed.  of'39; 
Inhah,  of  Whitefieldy.  Longfellow^ 
13  Maine  R.  146  ;  Eddy  v.  Herrin^ 
n  Id.  338;  1  Cowen's  Tr.  264).  It 
is  true  that  Blackstone,  in  speaking 
of  duress  per  minas^  (1  Com.  130, 
1),  does  not  mention  the  fear  of 
imprisonment;  but  he  was  only 
stating  the  general  doctrine,  and 
he  says  nothing  either  way  upon 
this  point.  1  do  not  find  that  the 
rule  as  laid  down  by  Coke  has  ever 
been  denied. 

^^  If  a  deed  might  be  avoided 
nearly  three  centuries  ago  on  the 
ground  that  it  was  procured  by 
threats  and  the  fear  of  illegal  im- 
prisonment, there  can  be  no  room 
for  doubt  upon  the  question  at  the 
present  day.  As  civilization  has 
advanced,  the  law  has  tended  much 
more  strongly  than  it  formerly  did 
to  overthrow  everything  which  is 
built  upon  violence  or  fraud.  In 
the  time  of  Coke,  it  was  said  that 
a  man  could  not  avoid  his  act,  on 
the  ground  that  it  was  procured  by 
the  fear  of  battery,  burning  his 
house,  taking  away  or  destroying 
his  goods,  or  the  like ;  for  there  he 
may  have  satis&ction  by  the  re- 
covery of  damages  (2  Inst.  483). 
VOL.  II. — 79 


But  Mr.  Chitty  very  justly  doubts 
whether  such  be  the  rule  at  the 
present  day,  especially  in  regard  to 
so  serious  an  injury  as  a  threat  to 
burn  a  man's  house  (Chit,  on 
Contr.  169,  ed.  of  '39).  In  Sum- 
ner V.  Ferryman  (11  Mod.  201), 
Powell,  J.,  said,  a  man  cannot  avoid 
his  bond  by  duress  to  his  goods, 
but  only  to  his  person.  (And  see 
Astley  V.  Reynolds^  2  Str.  915). 
But  in  South  Carolina  it  has  been 
held  that  duress  of  goods  will, 
under  some  circumstances,  avoid  a 
man's  contract ;  Sasportas  v.  Jen- 
ninga^  I  Bay,  470;  Collins  v.  Weal- 
bury^  2  Id.  211  ;  and  see  Nelson  v. 
Suddarts^  1  Hen.  &  Munf.  350. 
I  do  not  intend  to  say  that  a  man 
can  avoid  his  bond  on  the  ground 
that  it  was  procured  by  an  illegal 
distress  of  goods  ;  but  I  entertain 
no  doubt  that  a  contract  procured 
by  threats,  and  the  fear  of  battery, 
of  of  the  destruction  of  property, 
may  be  avoided  on  the  grounds  of 
duress ;  there  is  nothing  but  the 
form  of  a  contract  in  such  a  case, 
without  the  substance.  It  wants  the 
voluntary  assent  of  the  party  to  be 
bound  by  it.  And  why  should  the 
wrongdoer  derive  an  advantage 
from  his  tortious  act?  No  good 
reason  can  be  assigned  for.  up- 
holding such  a  transaction." 

In  The  United  States  v.  Hick- 
abee^  16  Wallace,  416,  the  military 
occupation  of  the  complainant's 
"  iron  works,"  followed  by  a 
threat  that  if  he  did  not  sell  the 
property  to  the  "Confederate 
States"  it  would  be  "  impressed," 
was  held  not  to  be  such  a  duress, 
as  would  entitle  him  to  relief 
against  one  claiming  as  a  purchaser 
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from  the  Government  of  the  United 
States,  which  had  taken  possession 
of  the  premises,  under  a  decree  of 
forfeiture,  after  the  suppression  of 
the  rebellion. 

In  Eadie  v.  Sleeman^  26  New 
York,  9,  a  feme  covert  was 
induced  to  Join  in  an  assign- 
ment of  a  policy  of  life  insurance, 
which  had  been  effected  for  her 
benefit,  in  payment  of  a  demand 
against  her  husband,  by  threats 
that  '^  if  she  did  not,  he  should  be 
prosecuted  for  embezzlement,''  and 
the  court  vacated  the  transfer  as 
having  been  procured  by  undue  in- 
fluence. Smith,  J.,  said,  that  the 
assignment  was  most  clearly  ex- 
torted by  a  moral  coercion  which 
overcame  free  agency,  and  com- 
pelled an  unwilling  assent  through 
the  operation  of  fear.  If  the  hus- 
band was  guilty,  such  a  compro- 
mise of  the  felony  was  unjustifi- 
able ;  if  he  was  not,  a  gross  impo- 
sition had  been  practised  on  the 
wife. 

•'The  constraint  which  takes 
away  free  agencj*^  and  destroys  the 
power  of  withholding  assent  to  a 
contract,  must  be  one  which  is 
imminent,  and  without  immediate 
means  of  prevention ;  and  be  such 
as  would  operate  on  the  mind  of  a 
person  of  a  reasonable  firmness  of 
purpose.  A  threat  to  withhold  pay- 
ment of  a  debt,  or  to  refuse  per- 
formance of  a  contract,  or  to  do  an 
injury  which  may  at  once  be  re- 
dressed by  legal  proceeding,  will 
not  amount  to  duress  per  minas;^^ 
Miller  v.  Miller,  18  P.  F.  Smith, 
486.  Such  is  no  doubt  tjie  rule 
when  the  parties  stand  on  an  equal 
footing,  but  it  does  not  necessarily 


hold  good  where  one  of  them  has  a 
paramount  or  controlling  influence. 
Relief  might  seemingly  have  been 
afforded  on  this  ground  in  The 
United  States  v.  Huckahee,  and 
X)erhaps  in  Miller  v.  Miller ;  see 
Eadie  v.  Sleeman,  26  New  York, 
9,12. 

Voluntary    Deeds    and    In- 
struments op   Gift.  —  Where  a 
deed    is    executed     for    a    valu- 
able consideration,  the  question 
is    not    what    the     grantor     in- 
tended, but  what   intention  was 
expressed   by  him   and  assented 
to  by  the  grantee ;  and  the  court 
cannot    rectify  a  mistake  which 
is  not  mutual,  or,  in  other  words, 
which  is  not  a  deviation  from  some 
purpose  or  agreement  which  was 
common  to  both  parties;  ante,  981. 
In  a  voluntary  deed  or  instrument 
of  gift,  the  donor's  intention  is 
ordinarily  the  only  one  that  need 
be  regarded,  and   if  the  writing 
goes  beyond,  or  falls  short  of  what 
he  designed,  it  may  be  reformed. 
Hence  a  voluntary  deed  will  not 
be  sustained  unless  it  appears  that 
the  grantor  "  knew  and  understood 
what  he  was  doing,"  ante,  1175; 
which  will  not  necessarily  be  in- 
ferred because  the  instrument  of 
gift  was  read  by  or  to  him,  unless  it 
was  fully  explained  by  some  compe- 
tent and  disinterested  adviser,  and 
the  remote  consequences  pointed 
out.    The  burden  of  proof  is  con- 
sequently on  the  donee  to  show 
that  the  donor  not  only  compre- 
hended the  immediate  operation 
of  the  instrument,  but  the  effect 
which   it  would    produce  in  the 
coming  time ;    see    Houghton   v. 
Houghton,  15  Beavan ;  Oreenfield's 
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Estate^  2  Harris,  419,  507  ;  Bus- 
9€Ws  Appeal^  25  P.  F.  Smith,  229. 
.  It  has  accordingly  been  held  in 
Pennsylvania,  in  accordance  with 
the  English  decisions,  tliat  where 
the  primary  object  of  a  voluntary 
deed  is  not  to  benefit  a  third  per- 
son, but  to  make  such  a  settlement 
or  disposition  as  shall  be  beneficial 
to  the  grantor,  the  absence  of  a 
power  of  revocation  will  be  as- 
cribed prima  facie  to  an  omission 
to  effectuate  a  purpose  which  the 
grantor  presumablj'  had,  or,  if  he 
had  it  not,  would  have  entertained 
if  he  had  been  duly  informed  ;  see 
Russel's  Appeal,  25  P.  F.  Smith, 
369 ;  Case  v.  Case,  26  Michigan, 
49  ;  Wollaston  \.  Trihe^  9  L.  R. 
Eq.  44  ;  Hall  v.  Hall,  14  Id.  465. 

In  RusselVs  Appeal,  a  woman 
acting  in  contemplation  of  mar- 
riage, and  with  the  advice  of 
counsel,  made  an  absolute  con- 
veyance of  her  estate,  with  the 
consent  of  her  intended  husband, 
in  trust  for  her  separate  use  during 
life,  with  a  testamentary  power  of 
appointment  among  her  children. 
In  default  of  such  appointment, 
the  estate  was  to  be  conveyed  to 
them,  or  if  she  died  childless, 
^^  to  and  among  her  brothers  and 
sisters  and  their  issue,  as  she 
should  limit  and  appoint  by  any 
writing  in  the  nature  of  a  will.  In 
the  event  of  her  death  without 
issue,  and  without  a  will,  the  trus- 
tees were  to  distribute  the  estate 
among  the  next  of  kin.''  She  did 
not  consult  her  counsel  as  to  the 
propriety  of  inserting  a  power  of 
revocation,  nor  was  any  sugges- 
tion of  the  kind  made  by  him,  but 
after  the  instrument  had  been  pre- 


pared and  left  with  her  for  execu- 
tion, she  asked  Mr.  Russel,  who 
had  consented  to  act  as  her  trus- 
tee, whether  "  she  could  make  her 
will  as  she  pleased,"  and  received 
an  affirmative  reply.  Her  husband 
died  without  leaving  issue,  and  she 
then  filed  a  bill  to  set  the  deed 
aside.     The  case  was  referred  to  a 
master,  who  reported,  inter  alia, 
"  The  marriage  was  the  only  con- 
sideration for  this  settlement,  and 
there  having  been  no  children  of 
the   marriage,  and    the    husband 
being  dead,  the  only  part  of  the 
settlement  now  subsisting  is  purely 
voluntary,  and  not  within  the  con- 
sideration of  the  deed.     The  deed, 
then,  as  to   present  interests  in- 
volved, is  to  be  treated  as  a  volun- 
tary deed,  and  the  question   is, 
upon  what  principles  do  courts  of 
equity   proceed    in    reforming  or 
setting    aside     voluntary    instru- 
ments ?     The  only  purpose  of  the 
settlement  was  to  secure    to  the 
plaintiff,  after  marriage,  and  during 
marriage,  the  enjoyment  and  dis- 
posal of  her  estate,  free  from  the 
influence  and  control  of  her  hus- 
band.    The  suggestion  of  the  set- 
tlement originated  with  him,  not 
with  her,  and  there  is  not  even  a 
pretence  that  it  was  inspired  by  a 
wish  to  procure  for  himself  a  cor- 
responding independence  as  to  his 
own  private  estate,  or  that  it  was 
prompted   by  any  motive    other 
than  such  as  concerned  the  plain- 
tiff and  himself  alone.     The  only 
intelligible    explanation    of     his 
motive  would  seem  to  refer  it  to  a 
desire  on  his  part  to  testify  his 
disinterested     affection    for    the 
plaintiff. 
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"  Now,  conceding,  as  i8  con- 
tended for  the  defendants,  that  a 
mistake  of  law  cannot  be  corrected 
in  equitj*^,  the  decisions  show  that 
equity  has  considered  the  kind  of 
mistake  here  sought  to  be  cor- 
rected, not  a  mistake  of  law,  but 
a  mistake  of  fact,  or  of  mixed  law 
and  fact,  or  something  similarly 
relievable,  or  the  rule  invoked  has 
not  been  held  applicable  to  cases 
of  this  description. 

^^  Instruments  as  solemn  as  the 
deed  in  this  case,  and  executed  as 
freely  and  deliberately  as  this  deed 
was  executed,  have  been  reformed 
or  set  aside  for  just  the  very  sort 
of  mistake  here  disclosed.  No  case 
precisely  in  point,  in  our  own 
courts,  was  cited  in  the  argument, 
and  none,  it  is  believed,  can  be 
found ;  but  in  the  English  Chan- 
cery the  cases  have  not  been  un- 
frequent,  and  the  descisions  have 
been  rested  on  a  broad  basis,  and 
relief,  under  circumstances  such  as 
have  been  exhibited  by  the  proofs  in 
this  case,  has  seldom,  if  ever,  been 
refused.  The  first  thing  which  the 
court  seeks  to  discover  is  the  in- 
tention of  the  settlor,  and  the  deed 
is  accepted  as  expressive  or  con- 
clusive of  that  intention,  only  when 
it  is  shown  that  it  was  executed 
not  only  freely  and  deliberately, 
but  with  full  knowledge,  and  the 
onus  probandi  is  on  the  party 
seeking  to  uphold  it.  The  general 
rule  is,  that '  in  every  transaction 
in  which  a  person  obtains  by  vol- 
untary donation  a  benefit  from 
anotlier,  it  is  necessary  that  he 
should  be  able  to  establish  that 
the  person  giving  him  that  benefit 
did    so   voluntarily  and    deliber- 


ately, knowing  what  he  was  doing; 
and  if  this  be  not  done,  the  trans- 
action cannot  stand;'  Cooke  v. 
Lamotte,  15  Beav.  234. 

"According  to  Lord  Eldon,  in 
Huguenin  v.  Basely^  14  Vesey, 
293,  the  question  is,  whether  the 
deed  is  the  '  pure,  voluntary,  well 
understood  act'  of  the  settlor's 
mind,  and  whether  the  settlor  exe- 
cuted it  with  full  knowledge  of  all 
its  '  effects,  nature  and  consequen- 
ces ;'  or  as  the  Master  of  the  Rolls, 
Sir  John  Romilly,  puts  it  in  PhiU 
Upson  V.  Kerry ^  32  Beav.  628, 
'  whether  the  deed  fully  expresses 
the  nature  of  the  arrangement  she 
(the  settlor)  wished  to  make,  and 
whether  its  full  import  and  effect 
were  clearly  and  distinctly  made 
known  to  her.'  It  is  not  enough  to 
show  that  the  settlor  read  the  deed, 
or  that  it  was  read  to  him,  or  that 
he  understood  it  as  well  as  any  un- 
professional man  could  be  sup- 
posed to  do  ;  but  it  must  be  estab- 
lished that  it  was  so  explained  to 
him  that  he  might  understand  it, 
Nanjiey  v.  Williams^  22  Beav. 
452,  especially  if  any  of  the  usual 
clauses  are  omitted  ;  Wollaston  v. 
Tribe,  Law  Rep.  9  Eq.44— or  any 
unusual  clauses  are  inserted — 
Phillips  V.  Mullings,  Law  Rep. 
Ch.  Ap.  246. 

"  Nowhere  is  it  authorita- 
tively laid  down  just  what 
clauses  every  deed  of  voluntary 
settlement  should  or  should  not 
contain ;  each  case  must  be  judged 
by  its  own  circumstances ;  but 
there  are  certain  clauses,  the  ab- 
sence of  which  almost  always  ar- 
rests the  attention  of  equity,  and 
satisfactory  proof  is  required  that 


BUGUBNIN    V.    BASBLEY. 


1253 


they  were  omitted  intelligently 
and  intentionally.  Under  circum- 
stances where  the  insertion  of 
them  would  not  defeat  the  pur- 
pose of  the  settlement,  or  that 
purpose  could  be  effectively  accom- 
plished without  their  omission,  the 
absence  of  a  general  testamentary 
power  has  been  held  to  be  a  serious 
defect,  and  the  absence  of  a  power 
of  revocation  has  been  held  to  be 
almost,  if  not  quite  sufficient  of 
itself,  to  warrant  the  interposition 
of  the  court  to  reform,  or  even  set 
aside  the  deed,  at  the  instance  of 
the  settlor.  Not  that  the  reserva- 
tion of  both  or  either  of  these 
powers  is  absolutely  indispensable 
to  the  validity  of  a  voluntary  set- 
tlement even  under  such  circum- 
stances, but  only  that  the  settlor's 
attention  should  be  called  to  them, 
and  he  should  be  advised  about 
them,  and  made  to  understand 
them,  and  their  absence  should  be 
satisfactorily  explained  by  proof 
that  the  settlor  declined  to  reserve 
them,  or  in  some  affirmative  way 
signified  his  intention  that  they 
should  not  be  reserved ;  otherwise 
the  inference  will  be  more  or  less 
conclusive  that  he  did  not  execute 
the  deed  with  that  full  knowledge 
which  he  ought  to  have  possessed. 
In  Huguenin  v.  Basely^  ut  supra^ 
Lord  Eldon  regards  the  absence 
of  a  power  of  revocation  as  a  cir- 
cumstance to  be  considered,  and 
refers  approvingly  to  Lord  Hard- 
wicke's  opinion  that  the  absence 
of  such  a  power  was  to  be  looked 
upon  as  '  strong  evidence  that  the 
party  did  not  understand  the  trans- 
action.' In  Nanney  v.  Williams^ 
ut  supra^  the  Master  of  the  Rolls 


thought  the  want  of  such  a  power 
was  a  strong  circumstance  tending 
to  establish  want  of  competent 
knowledge ;  and  he  was  of  opinion 
that  a  party  purposing  to  make  a 
voluntary  settlement  should  be 
asked,  in  the  first  place,  whether 
he  meant  it  to  be  revocable  or  ir- 
revocable, and  if  revocable,  in 
what  way  he  intended  the  deed 
should  be  revocable.  In  Forshaw 
V.  Welshy^  20  Beav.  243,  the 
want  of  this  power  was  declared  a 
serious  consideration  as  affecting 
the  settlor's  knowledge ;  and  in 
Coutts  V.  Acworth^  Law  Rep.  8 
Eq.  558,  it  was  held  that '  the  party 
taking  a  benefit  under  a  voluntary 
settlement  or  gift  containing  no 
power  of  revocation,  has  thrown 
upon  him  the  burden  of  proving 
that  there  was  a  distinct  intention 
on  the  part  of  the  donor  to  make 
the  gift  irrevocable.  And  where 
the  circumstances  are  such  that 
the  donor  ought  to  be  advised  to 
retain  a  power  of  revocation,  it  is 
the  duty  of  a  solicitor  to  insist 
upon  the  insertion  of  such  power, 
and  the  want  of  it  will,  in  general, 
be  fatal  to  the  deed.'  *  ♦  *  * 
"  In  Hall  V.  Hall,  Law  Rep.  14 
Eq.  3C5,  the  last  English  case,  de- 
cided June  4th,  1872,  it  is  held  as 
the  established  rule  that  '  where 
in  a  voluntary  settlement  of  real 
estate,  a  revocable  deed  would 
have  answered  the  settlor's  pur- 
pose as  well  as  an  irrevocable  one, 
the  absence  of  a  power  of  revoca- 
tion is  prima  facie  evidence  of 
mistake,  and  that  evidence  can 
only  be  rebutted  by  showing  that 
the  settlor  had  his  attention  point- 
edly called  to  the  fact  that  the  in- 
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strument  was  irrevocable,  and  that 
he  could  have  equally  effected  his 
purpose  by  a  revocable  one.' 

"In  Wollaston  y.  Tribe  (ut 
supra)  it  was  held  that  a  '  per- 
son taking  a  benefit  under  a  vol- 
untary gift,  which  is  not  subject 
to  a  power  of  revocation,  has 
thrown  upon  him  the  burden  of 
proving  that  the  gift  was  meant  by 
the  donor  to  be  irrevocable,'  and 
'  that  a  voluntary  gift,  not  subject 
to  a  power  of  revocation,  but  not 
meant  to  be  irrevocable,  may  be 
set  asiile  by  the  donor.'  " 

Agnew,  C.  J.,  said  "From  the 
facts  found,  it  is  evident  Mrs. 
Evans,  then  Miss  Fotterall,had  no 
motive  to  fulfil  in  executing:  the 
marriage  settlement  with  William 
Elbert  Evans,  except  to  provide 
for  the  control  and  disposition  of 
her  property  during  their  joint 
lives  and  Mr.  Evans'  survivorship, 
and  to  regulate  its  succession  after 
his  death.  A  provision  for  her 
own  survivorship,  and  especially 
without  issue  by  him,  seems  not 
to  have  been  in  her  own  thought, 
and  was  not  presented  to  her  mind 
by  her  counsel  or  any  one  else. 
The  nearest  approach  toward  the 
subject  was  when  after  reading  the 
deed  of  settlement  alone,  and  un- 
aided by  the  suggestions  of  coun- 
sel, the  question  arose  in  her  mind, 
whether  she  could  dispose  of  her 
property  by  will  as  she  pleased  ; 
and  on  inquiring  of  Mr.  Russell, 
her  intended  trustee,  whether  she 
could,  he  answered,  "Yes."  When 
her  mind  was  thus  nearing  the  im- 
portant question  of  her  personal 
control,  it  was  led  away  from  its 
pursuit  by  an  answer  that  set  in- 


quiry at  rest.  Thus  she  executed 
the  settlement  without  the  usual 
and  all  important  clause  of  revo- 
cation, or  even  a  power  to  will  or 
appoint  the  uses,  in  the  event  of 
her  survival,  and  after  the  settle- 
ment had  performed  the  entire 
purpose  which  called  it  into  exist- 
ence. It  does  not  appear  that  she 
had  any  reason  or  motive,  either 
for  disabling  herself,  or  for  bene- 
fiting her  brother  or  sisters,  by 
tying  up  her  hands  in  case  she 
survived  her  intended  husband. 
The  provision  for  them  was  evi- 
dently to  furnish  a  channel  of 
descent  only  for  her  property  when 
she,  and  her  husband  after  her, 
needed  it  no  longer,  and  she  should 
have  no  issue  to  take  it.  The  con- 
clusion of  the  master,  in  which  we 
fully  concur,  is,  that  these  col- 
lateral depositaries  of  her  estate 
were  mere  volunteers  in  the  fullest 
sense  of  the  term.  There  was  not 
a  spark  of  consideration,  and  not 
a  motive  to  provide  for  them, 
further  than  to  specify  persons 
into  whose  lap  the  estate  should 
fall,  after  her  husband's  death  sur- 
viving her. 

The  single  question  then  is, 
whether  equity  will  not  set  aside 
an  act  which  thus  strips  an  owner 
of  property,  and  vests  it  in  others 
without  motive  or  reason,  against  ^ 
the  interests  and  desire  of  one  who 
has  ignorantly,  and  without  inten- 
tion, done  this  unwise  and  evi- 
dently mistaken  thing.  To  sup- 
port the  settlement  in  favor  of 
such  mere  volunteers,  would  be  to 
convert  a  merely  accidental  for- 
mality into  an  act  of  substance 
and  will,  and  to  override  justice, 
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intention,  and  the  welfare  of  the 
true  owner.    That  the  law  of  the 
land  permits  any  one  to  dispose  of 
his  property  gratuitously,  if   he 
please,  when  not  prejudicial  to  the 
interests  of  creditors,  and  that  his 
voluntary  gifts,  made  with  full  in- 
tention and  knowledge  of  the  act, 
are  irrevocable  in,  equity  as  well 
as  in  law,  when  the  power  to  re- 
voke is  not  reserved,  may  be  con- 
ceded.    It  may  be  admitted,  also, 
that  the  mere  omission  of  counsel 
to  advise  the  insertion  of  a  power 
to   revoke,  will    not   alone    be  a 
ground  in  equity  to  set  aside  a 
voluntary  conveyance.      But  the 
absence  of  such  a  power,  and  the 
failure  of  counsel  to  advise  upon  it, 
are  circumstances  of  weight  when 
joined  to  other  circumstances  tend- 
ing to  show  that  the  act  was  not 
done  with  a  deliberate  will.   There- 
fore, when  the  facts  show  that  the 
instrument  was  executed  without 
advice  or  reflection,  and  without 
an  intention   to    bind  the  party 
after  the  reasons  and  motives  for 
executing  it  have  passed   away, 
and  the  party  is  again  sui  juris,  a 
Court  of  Equity  will  and  ought  to 
relieve  as  against  mere  volunteers, 
claiming  without  consideration  or 
a  reasonable  motive  for  continuing 
the  donor's  disability.     There  may 
be  reasons  for  continuing  the  dis- 
ability, intended  by  the  grantor  or 
settlor,  which  would  influence  the 
chancellor  to  mantain  it,  as  where 
a  settlement  is  made  for  self-pro- 
tection against  improvidence,  or 
the  urgent  importunities  of  others, 
which  the  circumstances  show  it  is 
diflQcult  for  the  grantor  or  settlor 
to  resist.    But  in  such  exceptional 


cases  the  deliberate  intention  of 
the  party  to  tie  up  his  own  hands 
should  clearl}'  appear. 

The  cases  cited  by  the  master 
show  very  distinctly  that  the  ac- 
tual intent  of  the  donor  is  neces- 
sary ;  and  in  the  absence  of  a 
certain  intent  to  make  the  gifts 
irrevocable,  the  omission  of  a 
power  to  revoke  is  prima  facie 
evidence  of  a  mistake,  and  casts 
the  burden  of  supporting  the  set- 
tlement upon  him  who,  without 
consideration  or  a  motive  to  ben- 
efit him  or  protect  the  donor, 
claims  a  mere  gratuity  against  one 
who  is  8ui  juris  and  capable  of 
taking  care  of  his  own  estate. 

This  mistake  is  not  one  simply 
of  law.     That  would  be  so  if  the 
settlor,  in  full  view   of    all    the 
clauses  and  provisions  in  the  deed, 
would  interpret  them  for  himself 
as  being  in  law  adequate  to  confer 
a  power  of  revocation  upon  him, 
when  in  truth  the  law  would  not 
so  expound  the  instrument.    But 
in  a  case  such  as  this  the  mistake 
is  one  of  fact,  so  mixed  with  the 
legal   effect  of  the  writing,  that 
equity  will  use  the  mistake  of  fact 
as  a  means  of  relief.    The  mistake 
here  was  in   not  perceiving  and 
being  conscious  that  a  case  was 
left  unprovided  for  which  might 
happen,  and  in  which   event  the 
settlor,  Miss  Fotterall,  would  de- 
sire to  make  a  provision  agreeably 
to  her  wishes  and  will.    The  settle- 
ment provided  for  the  marriage  and 
the  survivorship  of  her  intended 
husband,  with  and  without  issue 
by  her,  and  for  the  results  of  these 
contingencies,  but  it  failed  to  pro- 
vide' for  the  case  of  Mr.  Evans 


1256 


UNDUE     INFLUBNCB. 


dying  first  without  issue  by  her. 
This  was  a  state  of  facts  not  pre- 
sented to  her  mind,  an4  therefore 
she  did  not  see  that  the  legal 
operation  of  the  deed  upon  the 
happening  of  this  contingency, 
became  different  from  what  she 
would  have  provided  had  the  fact 
occurred  to  her.  It  was  therefore 
not  a  mistake  merely  of  the  legal 
operation  of  the  instrument,  but  a 
mistake  flowing  from  the  want  of 
conception,  or  a  misconception  of 
facts,  which  might  occur  and  were 
not  provided  for.  There  was  a 
complication  of  contingencies  pre- 
sented to  an  unpractised  mind, 
unaided  by  the  counsel  of  her  legal 
adviser,  in  the  very  particular  in 
which  her  mind  ought  to  have  been 
instructed,  involving  the  occur- 
rence of  future  facts,  to  which  her 
attention  ought  to  have  been  di- 
rected. The  effect  evidently  was 
that  her  mind  gave  no  assent  to  the 
legal  operation  of  the  instrument 
upon  the  happening  of  the  unfore- 
seen contingency.  It  is  therefore 
precisely  the  case  where  equitable 
relief  comes  in  as  against  mere  vol- 
unteers, for  whom  no  provision 
was  intended  in  that  contingency. 
The  master  fully  appreciated  this 
principle,  and  has  cited  abundant 
English  authorities  to  sustain  it. 
There  are  at  least  two  Pennsj'^l- 
vania  cases  which  maintain  this 
principle  of  equitable  relief.  It  is 
fully  discussed,  and  American  au- 
thorities cited  to  sustain  it,  in 
Gross  V.  Leber ^  11  Wright,  520, 
where  the  obligors  in  a  bond,  gave 
it  under  a  mistake  of  their  position 
and  duties.  The  other  case  is  M^e- 
lan's  Appeal^  20  P.  F.  Smith,  410." 


It  is  obvious  that  the  failure 
of  the  complainant  to  consider 
and  provide  "  for  the  case  of  Mr. 
Evans  dying  first  without  issue 
by  her,"  would  not  have  been  a 
ground  for  relief,  but  for  the  vol- 
untary nature  of  the  deed.  Such 
at  least  would  seem  to  be  the  ne- 
cessary infere^jice  from  Hunt  v. 
Eoussmanier,  8  Wheaton,  174 ; 
1  Peters,  1 ;  where  the  court  re- 
fused to  rectify  a  similar  mistake 
in  a  contract  inter  partes,  and 
for  a  valuable  consideration, 
ante,  983. 

It  might  be  inferred  from  the 
language  held  in  some  of  the 
decisions,  that  there  is  a  presump- 
tion against  an  absolute  voluntary 
deed,  which  cannot  be  overcome 
by  proof  that  the  instrument  was 
drawn  by  a  competent  and  inde- 
pendent solicitor,  who  pointed  out 
the  defect,  and  gave  all  the  in- 
formation and  advice  which  the 
occasion  required ;  Wollaston  v. 
Tribe,  9  L.  R.  Eq.  44  ;  Everett  v. 
Everett,  10  Id.  406.  What  the 
authorities  establish  seems  to  be, 
that  when  the  primary  object  is  to 
insure  the  grantor's  repose  and  se- 
curity, and  that  the  property  shall 
go  as  he  desires  after  his  death, 
the  want  of  a  revocatory  clause 
gives  rise  to  an  inference  that  he 
was  unduly  influenced,  or  did  not 
understand  what  he  was  doing, 
which  can  only  be  repelled  by 
showing  that  he  had  a  full  and 
free  consultation  with  some  dis- 
interested third  person,  who  ex- 
plained the  consequences  of  the 
act,  and  that  it  would  preclude 
him  from  disposing  of  his  prop- 
erty by  will,  or  providing  for  the 
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events  that  might  occur  in  the 
unknown  future ;  Forshaw  v. 
Wehby^  30  Beavan,  243 ;  Cooke  v. 
LamoUe^lbld. 234 ;  Coutts  v.  Ack- 
worth,  8  L.  R.  Eq.538,  ante,  1186. 
If  the  grantor  persists,  in  the  face 
of  such  representations,  or  if  the 
case  be  one  where  from  his  char- 
acter and  habits  it  is  wise  for  him 
to  tie  his  hands,  the  court  will  not 
cancel  the  instrument  merely  be- 
cause the  self  imposed  restraint 
proves  irksome  ;  see  Taker  v. 
Taker,  ^\  Beavan,  629;  Phillips 
V.  Mullings,  *l  L.  R.  Ch.  App, 
244 ;  GreenfieWs  Estate,  2  Harris ; 
Nace  V.  Bayer,  6  Casey,  99,  104 ; 
Falk  V.  Turn,  101  Mass.  494  ;  Had- 
ley  V.  Latimer,  3  Yerger,  537. 

In-  Falk  v  Turn,  a  widow  hav- 
ing children  by  a  former  marriage, 
and  being  then  about  to  take  a 
second  husband,  conveyed  all  her 
estate,  real  and  personal,  to  one 
who  wns  her  confidential  adviser, 
to  hold  and  manage  it  for  her  ex- 
clusive benefit  during  her  life, 
and  after  her  death  in  trust  for 
such  uses  as  she  should  appoint, 
or  in  default  of  such  appointment 
to  be  distributed  among  her 
children.  The  bill  contained  al- 
legations of  fraud  and  misrepre- 
sentation, which  were  denied  in 
the  answer,  but  it  did  not  appear 
that  the  propriety  of  inserting  a 
clause  of  revocation  was  sug- 
gested to  the  complainant,  or  that 
she  was  referred  to  any  disinter- 
ested third  person  for  advice.  The 
court  held  that  there  was  no  suf- 
ficient ground  for  granting  the 
prayer  of  the  bill.  The  defendant 
was     a    confidential    adviser    of 


the  plaintiff,  but  she  manifestly 
thought,  and  acted  for  herself. 
This  might  be  inferred  from  her 
having  wholly  disregarded  the 
opinion  which  he  expressed 
against  her  second  marriage. 
Where  such  independence  existed, 
and  the  grantee  did  not  obtain 
any  undue  advantage  from  the 
deed,  it  would  not  be  set  aside 
merely  on  account  of  the  confi- 
dential relation  between  him  and 
the  grantor. 

This  judgment  is  not  irrecon- 
cilable with  that  in  EusseVs  Ap- 
peal, because  the  bill  was  filed 
during  the  second  husband's  life- 
time, and  while  the  circumstances 
which  prompted  the  complainant 
to  make  the  trust  irrevocable  still 
endured.  Moreover  the  grantor 
took  merely  as  a  trustee,  and 
there  was  consequently  no  suffi- 
cient reason  for  impugning  his 
motives,  or  alleging  that  the  com- 
plainant was  not  disinterestedly 
advised;  ajite,  1194. 

In  Hildreth  v.  Eliott,  8  Pick. 
293,  a  woman  who  was  about  to 
be  married,  conveyed  her  real  and 
personal  property  to  her  father,  in 
trust  for  her  separate  use,  the 
income  to  be  paid  her  during  her 
life,  and  the  estate  to  be  conveyed 
to  such  child  or  children,  as  she 
might  leave.  Having  survived 
her  first  husband  she  took  a  sec- 
ond, and  they  applied  to  have 
the  settlement  vacated.  Wilde,  J., 
said,  "  The  principal  question 
raised  by  the  bill  and  answer  is, 
whether  a  voluntary  settlement 
f2i\T\y  made,  and  without  power  of 
revocation  reserved  in  the  deed  of 
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settlement  can  b^  set  aside  by  the 
settlor,  or  by  a  court  of  equity  on 
his  application. 

^^  The  afiQrmative  is  maintained 
in  Lord  Ormondes  case  cited  in  1 
Ver.  101,  but  all  the  subsequent 
authorities  are  the  other  way.  In 
the  case  of  Vtllers  v.  Beaumont 
et  aL,  1  Yer.  100,  the  chancellor 
says,  *  if  a  man  will  improvidently 
tie  himself  up  by  a  voluntary 
deed,  and  not  reserve  a  liberty  to 
himself  bj''  a  power  of  revocation, 
this  court  will  not  loose  the  fetters 
be  hath  put  upon  himself,  but  he 
must  lie  down  under  his  own 
folly;  for  if  you  would  relieve 
in  such  a  case,  you  must  subse- 
sequently  establish  the  proposi- 
tion, viz.,  that  a  man  can  make 
no  voluntary  disposition  of  his 
estate,  but  by  his  will  only,  which 
would  be  absurd.'  In  the  case  of 
Boughton  v.  Boughton^  I  Atk. 
625,  the  same  doctrine  is  laid 
down.  So  also  in  the  case  of 
Clavering  v.  Claveriny^  2  Vem. 
475,  where  it  was  said,  that  if  a 
prior  deed  could  be  discharged 
because  voluntary,  by  a  subse- 
quent deed  voluntar}"-  also,  then 
there  would  not  be  any  necessity 
of  inserting  powers  of  revocation, 
according  to  the  established  mode 
or  conveyancing. 

"  In  the  case  of  Worrall  v. 
Jacobs  3  Mer.  270,  where  the  cases 
are  reviewed,  it  was  decided,  that 
a  voluntary  deed  or  settlement, 
once  perfected,  could  not  be  re- 
voked at  pleasure,  even  though 
the  maker  had  retained  it  in  his 
own  possession.  And  the  same 
decision  was  made  in  the  case  of 
Clavering    v.    Clavering    before 


cited,  and  in  the  case  of  Brook- 
bank  V.  Brookbank^  1  Eq.  Ca. 
Abr.  168,  and  the  same  doctrine 
has  been  frequently  recognized  in 
other  cases.  And  Sir  Joseph 
Jekyl  was  so  clear  in  the  opinion, 
that  a  voluntary  deed  once  per- 
fected could  not  be  revoked 
at  pleasure,  that  he  established  the 
the  copy  or  counterpart  of  the 
first  deed,  though  the  original  had 
been  destroyed  by  the  maker. 
Indeed  courts  have  gone  so  far  as 
to  refuse  to  relieve  against  a  vol- 
untary settlement,  under  such 
strong  circumstances  as  where  the 
settlement  was  made  upon  a  mere 
stranger,  and  the  settler  after- 
wards married,  and  had  children, 
and  thereupon  made  a  new  set- 
tlement on  himself,  his  wife  and 
their  issue;  Allen  v.  Arme^  1 
Vem.  365  ;  Myddleion  v.  Kenyon^ 
2  Yes.  Jun.  391."  The  bill  was 
accordingly  dismissed. 

The  inference  that  the  omission 
of  a  power  of  revocation  is  due  to 
mistake  or  fraud,  is  founded  on  the 
assumption  that  the  grantor  does 
not  mean  to  relinquish  the  power 
to  make,  a  will,  or  part  with  the 
control  over  his  estate ;  Falk  v. 
Turn,  101  Mass.  194;  Greenfield's 
Estate^  2  Casey,  489,  503.  It  does 
not  therefore  arise,  where  the  ob- 
ject which  he  has  in  view  cannot  be 
attained  without  placing  the  prop- 
erty entirely  beyond  his  reach. 
Accordingly,  where  a  woman  in  her 
eighty-seventh  year  "  to  escape 
from  solicitation  and  annoyance, 
and  by  way  of  precaution  against 
herself,"  desired  to  make  a  settle- 
ment which  should  be  as  "  unal- 
terable as  the  laws  of  the  Medes 
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and  Persians,"  and   executed  an 
instrument  which  was  drawn  in 
pursuance     of    her    request,    the 
court  held  that  she  and  her  exe- 
cutors were   impotent  to  destroy 
the  trust  which  she   had  deliber- 
ately created ;  Greenfield's  Estate, 
489;  ante^  I21T.  In  Nacey. Boyer^ 6 
Casey,  99,  a  conveyance  in  trust 
to  apply  the  rents  and  profits  to 
support   the  grantor  during    his 
life,  and  distribute  the  property 
equally  among  his  children  on  his 
decease,  was    upheld   on    a  like 
ground,    although    the    grantor's 
mind  was  enfeebled  by  age  at  the 
execution  of  the  deed,  and  he  sub- 
sequently became  dissatisfied  with 
it,  and  filed  a  bill  to  set  it  aside. 
The  case  of  Philips  v.  Mullings^  7 
L.  R.  Ch.  Appeals,  244,  is  substan- 
tially to  the  same  effect,  although 
the  motive  of  the  grantor  was  to 
guard  against  his  improvident  and 
reckless  habits. 

In  these  instances,  it  distinctly  ap- 
peared from  the  evidence  that  the 
grantor  was  informed  of  the  nature 
of  the  instrument,  and  that  if  he 
tied  his  hands  they  could  not  be 
unloosed.  But  there  are  cases 
where  the  nature  of  the  act  im- 
plies that  it  cannot  be  recalled, 
and  the  donor  need  not  then  be 
told  what  he  must  be  presumed  to 
know.  Such  is  the  case  where  one 
makes  a  donation  for  the  purpose 
of  establishing  a  friend  or  relative 
in  life,  or  enabling  him  to  marry. 
It  is  not  therefore,  incumbent  on 
the  solicitor  who  is  called  in  to 
prepare  the  instrument,  to  advise 
the  insertion  of  a  power  of  revo- 
cation, which  would  frustrate  the 
giver's  purpose  by  leaving  the  bene- 


ficiary not  less  dependent  than  he 
was  before.  A  gift  which  can  be  re- 
voked is  virually  none,  and  does 
not  pass  the  right  of  property  as 
against  creditors.  Still,  if  the  in- 
strument of  gift  is  a  bond  or  cove- 
nant, and  not  a  present  transfer, 
it  may  be  incumbent  on  the  donee 
to  show  that  the  donor  knew  that 
the  obligation  was  absolute,  and 
would  preclude  him  from  making 
a  testamentary  disposition,  and  in 
Cooke  V.  Lamotte^  15  Beavan,  239. 
a  post  obit  bond  from  an  aunt  to 
her  nephew,  was  set  aside  because  it 
did  not  sufiQciently  appear  that  she 
was  aware  of  the  nature  of  the  act, 
and  that  it  would  be  irrevocable 
notwithstanding  any  change  that 
might  occur  in  her  mind  or  circum- 
stances. 

In  general,  where  fraud  or  undue 
influence  is  shown  to  have  been  the 
moving  cause  for  any  part  of  a 
will,  grant,  or  contract,  the  court 
will  set  the  whole  aside,  becacM; 
it  cannot  be  known  with  certaiirrr 
what  or  how  much  the  grantor 
would  have  done,  if  he  h^i  t*et3. 
left  to  the  free  and  unbixi«»M;c  *s.-ir- 
cise  of  his  judgment; /io  to. /t  n  - 
Houghton^  15  Beavan.  2-'  :  *i  -  ••  -  - 
Lamotte^  lb.  234 ;  /7/yr^t  ^  I    -^  ^ 
24  Alabama,  241 ;  Irva   t   L" 
3  Wharton,  347  ;  cn>,.  . .  • .     .  - 
the  court  will  not  Tati;^  :.  '.^l.j^ 
which  is  the  j'Ur*-  a:—  -  .  .ir*.-^ 
act  of  the  d'.Oi'r'f  2.:i_  r.»^T-i- 
because  it  i*  jjixi*   r    '.^    ns:^ 
deed  with  a  eiuu^  ^_ 
and  wilL  (o.  i^  •  /j 
the  obxicxiwif*   aj-^   , 
the  rest :    (—-     - 
HnrnK-^^i  -■  •     '  -• 


a     .. 


"    f     '.^        * 
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has  obtained  a  gift  by  means 
which  render  it  invalid,  is  not  a 
sufficient  ground  for  withholding 
another  and  distinct  gift  from 
B.,  although  both  are  made  simul- 
taneously, and  b}'^  one  instrument. 
In  GreenfieWs  Estate^  a  deed  of 
trust  was  accordingly  upheld,  al- 
though containing  a  provision  for 
the  trustees,  which  was  set  aside  as 
exceeding  a  just  measure  of  com- 
pensation for  their  services.  Bell, 
J.,  said,  "  that  a  decree  declaring 
the  benefaction  to  the  trustees  in- 
valid, ought  not  to  affect  innocent 
third  persons,  whose  interests,  un- 
der the  deed,  are  distinct  from, 
and  independent  of,  those  claimed 
by  the  trustees  as  beneficiaries. 
As  we  have  seen,  very  different 
considerations  are  applicable  to 
these  several  interests,  and  the 
rights  flowing  from  them  are  to  be 
measured  by  very  different  rules. 
Each  may  stand  without  the  other, 
and  thus  the  declaration  of  trust 
may  be  established  in  respect  of 
those  dispositions  not  obnoxious 
to  an  avoiding  principle,  while 
those  entitled  to  a  less  favorable 
construction  may  be  declared  void. 
This  power  of  discrimination  is 
entirely  within  the  province  of  a 
court  of  equity,  where  a  trust  is 
divisible  into  distinct  parts.  In 
the  exercise  of  a  sound  discretion, 
regarding  distinct  individuals  as 
independent  parties,  it  may  uphold 
all  of  a  transaction  free  of  the 
taint  of  fraud,  actual  or  construc- 
tive, while  it  decrees  the  destruc- 
tion of  those  portions  of  it  open 
to  such  an  impeachment."  The 
principle  is  clear,  but  we  may 
doubt  whether  it  was  correctly  ap- 


plied, because  the  attorney  who 
drew  the  will  was  one  of  the  trus- 
tees, and  therefore  interested  in 
procuring  the  creation  of  the  trust. 

A  vendor  who  would  rescind  a 
sale  for  fraud  or  undue  influence, 
must  be  ready  and  willing  to  re- 
fund the  purchase  mone}',  vol.  1, 
839  ;  Smith  v.  Townsend^  27  Mary- 
land, 368,  388;  M'Cant  v.  Bee^ 
1  M^Cord  Ch.  383;  Harding  v. 
Handy,  II  Wheaton,  103,  al- 
though one  who  is  unable  to 
comply  with  this  requisition,  may 
ask  that  the  property  shall  be 
sold,  and  the  proceeds  awarded  to 
him  after  reimbursing  the  pur- 
chaser; vol.  1,  235,  259. 

A  creditor  who  takes  advantage 
of  his  position  as  a  confidential 
agent  or  adviser,  or  of  the  depend- 
ence or  mental  weakness  of  the 
debtor,  to  obtain  a  conveyance 
which  is  more  than  a  just  equiva- 
lent for  the  debt,  is  not  within  this 
principle,  because  he  does  not  part 
with  anything  on  the  faith  of  the  in- 
strument, and  a  decree  that  it  shall 
be  surrendered  for  cancellation  re- 
stores the  parties  to  the  position, 
which  they  held  before  the  com- 
mission of  the  fraud.  See  Pairo  v 
FicArery,  37  Maryland,  461.  But  the 
court  may  still,  in  the  exercise  of 
a  sound  discretion,  direct  that  the 
instrument  shall  stand  as  a  secu- 
rity for  the  amount  actually  due ; 
vol.  1,  824,  836  ;  Kennedy  v.  Ken- 
nedy, 2  Alabama,  571;  Boyd  v.  Dun- 
lap,  I  Johnson  Ch.  478;  Hunt  v. 
Hunt,  2  Beasely,  161 ;  and  such  is 
the  well  settled  rule  where  ad- 
vances are  made  on  the  faith  of 
such  a  deed ;  McDonald  v.  Neil- 
Bon,  6  Johnson,  201,  2  Cowen,  139  ; 
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Harding  v.  Harding^  11  Wfaeaton, 
103. 

A  grant  or  contract  obtained  bj 
fraud  or  undue  influence  is  invalid, 
not  only  between  the  parties,  but 
as  it  regards  third  persons.  One 
who  knowingly  profits  by  a  wrong 
becomes  particeps  criminis^  how- 
ever innocent  he  may  have  been 
in  the  first  instance.  If  A,  by  any 
of  the  forms  of  imposition,  induces 
B  to  bestow  his  property  on  C,  the 
latter  cannot  enforce  the  gift,  al- 
though he  took  no  part  in  the 
means  by  which  it  was  procured. 
Whelan  v.  Whelan,  3  Cowen,  537 ; 
Irwin  V.  Keen^  3  Wharton,  347  ; 
Gordon  v.  McCarty^  lb.  407.  In 
Gordon  v.  Mc  Cariy^  a  surety  was 
not  allowed  to  set  up  a  release  that 
had  been  procured  by  a  fraud  to 
which  he  was  not  privy ;  and  where 
an  assignment  for  the  benefit  of 
creditors,  contained  a  fraudulent 
provision,  that  the  fund  should  be 
appropriated  in  the  first  instance, 
to  the  paj'ment  of  an  alleged  debt 
to  one  wlio  had  no  claim  against 
the  assignor,  the  court  set  the 
whole  aside ;  Irwin  v.  Keen.  And 
it  may  be  said  in  general  that  no 
one,  be  he  near  or  remote,  can 
justly  found  a  claim  of  title  on  a 
voluntary  instrument  which  is  not 
the  well  understood  act  of  the  do- 
nor's mind  ;  Cook  v.  Lamoite,  Rus- 
seirs  Appeal,  25  P.  F.  Smith,  265; 
ante,  1189. 

In  Whelan  v.  Whelan^  Wood- 
worth,  J.,  said  "  tlie  next  question 
is  whether  the  fraud  of  William  in 
procuring  the  deed  renders  it  void 
as  to  Joseph,  the  other  respondent. 
It  is  a  general  rule  that,  in  ordi- 
nar}'  cases  of  fraud,  equity  undoes 


the  whole  transaction,  and  replaces 
the  parties  in  their  former  situa- 
tion ;  Dauhney  v.  Cockburn,  1 
Mer.  644. 

The  case  of  Bennet  v.  Wade^  1 
Dickens,  84,  is  very  much  in  point. 
The  facts  were  briefly  these :  Sir 
John  Leigh  was  seized  of  a  large 
real  estate  ;  his  mind  was  so  weak 
that  he  was  easy  to  be  imposed 
upon  ;  the  defendant  was  a  sur- 
geon and  apothecary,  who  attend- 
ed him,  took  advantage  of  this 
weakness,  and  prevailed  on  him, 
then  aged  sixty,  to  marry  Wade's 
daughter,  aged  sixteen,  and  to  ex- 
ecute a  settlement  in  favor  of  his 
daughter.  The  daughter  dying 
soon  after.  Wade  obtained  a  will 
from  Sir  John  in  his  favor,  and 
also  indentures  of  lease  and  re- 
lease, as  he  alleged,  in  considera- 
tion of  the  will.  Alter  the  testa- 
tor*s  death,  Wade  set  up  the  deeds, 
under  which  the  defendants 
claimed  beneficially^  and  they  en- 
tered on  the  estates.  A  part  of 
the  estate  was  conveyed  to  Wade 
in  fee  ;  a  bill  was  filed  to  set  aside 
the  deeds,  and  a  cross-bill  to  es- 
tablish them.  It  was  argued  on 
the  part  of  the  plaintiffs  that  what- 
ever fraud  or  imposition  had  been 
practised  on  Sir  John  Leigh  by 
the  defendant  Wade,  they  were 
not  privy  to,  or  concerned  in  it ; 
that  it  would  be  hard  to  involve 
the  innocent  with  the  guilty,  and 
punish  them  by  setting  aside  the 
deeds  in  toto.  But  Lord  Hard- 
wlcke  was  of  opinion  that  the  deeds 
were  founded  in  fraud,  and  being 
so,  it  vitiated  the  whole ;  that  they 
were  obtained  from  Sir  John  Leigh 
by  fraud,  imposition  and  circum- 
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vention,  by  means  of  the  undue 
influence  of  the  defendant  Wade 
over  his  weakness ;  and  that  the 
same  ought  to  be  set  aside.  This 
case  fully  establishes  the  principle 
that  the  respondent,  Joseph,  cannot 
be  protected.  So,  also,  in  David- 
son V.  Russell^  2  Dickens,  151,  the 
question  was,  whether  a  deed  could 
be  set  aside  in  part  for  fraud,  and 
the  rest  established.  Lord  Thur- 
low  was  decidedly  of  opinion  it 
could  not.  He  directed  the  con- 
tract to  be  set  aside,  and  observed 
there  could  be  no  hesitation,  though 
it  appeared  that  innocent  persons 
were  interested  under  it  This 
cause  was  afterwards  reheard,  and 
affirmed  by  Lord  Loughborough  in 
1794.  In  Huguenin  v.  Basely^  14 
Ves.  Jun.  289,  where  the  same  doc- 
trine is  recognized.  Lord  Eldon 
observed,  "I  should  regret  thak 
any  doubt  should  be  entertained, 
whether  it  is  not  competent  to  a 
court  of  equity  to  take  away  fromi 
third  persons  the  benefits  which 
they  have  derived  from  the  fraud, 
imposition  or  undue  influence  of 
others."  The  case  of  Bridgeman 
V.  Oreen^  2  Ves.  627,  was  consid- 
ered by  his  Lordship  as  an  express 
authority  that  it  is  within  the  reach 
of  the  principle  of  this  court  to 
declare  that  interests  so  gained  by 
third  persons  cannot  possibly  be 
held  hy  them.  This  last  cause  af- 
terward came  before  the  Lords 
Commissioners,  and  Lord  Chief 
Justice  Wilmot  expresses  himself 
thus: 

"  There  is  no  pretence  that 
Green's  brother,  or  his  wife,  was 
party  to  any  imposition,  or  had 
any  due  or  undue  influence  over 


the  plaintiff;  but,  does  it  follow 
from  thence,  that  they  must  keep 
the  money  ?  No.  Whoever  re- 
ceives it  must  take  it  tainted  and 
infected  with  the  undue  influence 
and  imposition  of  the  person  pro- 
curing the  gift.  His  partitioning 
and  cantoning  it  out  among  his  re- 
lations and  friends  will  not  purify 
the  gift,  and  protect  it  against  the 
equity  of  the  person  imposed  upon. 
Let  the  hand  receiving  it  be  ever 
so  chaste,  yet  it  comes  through  a 
polluted  channel,  the  obligation  of 
restitution  will  follow  it."  Wilm. 
64, 14  Yes.  289. 

It  is  unnecessary  to  pursue  this 
doctrine  through  all  the  cases  to 
be  found  in  the  books.  It  is  be- 
lieved that  the  rule  is  firmly  es- 
tablished. If  it  were  otherwise— 
that  a  person  could  evade  the 
principle,  by  giving  interests  to 
third  persons,  instead  of  reserving 
them  to  himself — it  would  be  al- 
most impossible  ever  to  reach  a 
case  of  fraud.  The  deed,  then,  is  bad 
in  toto^  and  must  be  set  aside  as  to 
both  the  respondents."  The  same 
principle  was  laid  down  in  Gordon 
V.  McCarty^  3  Wharton,  497,  411. 

For  like  reasons,  where  the  testa- 
tor appears  to  have  been  unduly 
influenced,  it  is  not  a  sufficient 
answer  that  one  or  more  of  the 
legatees  were  strangers  to  the 
means  emploj'ed,  and  the  whole 
will  be  set  aside,  unless  it  is  pos- 
sible to  distinguish  the  provisions 
which  are  the  genuine  expression 
of  the  testator ^s  mind,  from  those 
which  he  was  constrained  to  exe- 
cute ;  Davis  v.  Calvert j  6  Gill  & 
Johnson,  269,  302;  Florey  v. 
Florey^  24  Alabama,  241. 
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Confirmation     and    acquies- 
cence  If  one  who  has  been  un- 
duly influenced,  deliberately  con- 
firms   the    deed   or    contract,    a 
chancellor     will     not    set     that 
aside  which  the  party  has  know- 
ingly approved  ;   see    Eogers  v. 
Higgins,  67   Illinois,   245;   Eyre 
V.   Potter^  15   Howard,    15;    vol. 
1,    824  ;    Moore    v.    Reid^  2  Ire- 
dell Eq.   584.       It    is,    neverthe- 
less, essential  to  the  validity  of 
such  a  ratification,  that  the  undue 
influence  should  have  ceased,  and 
that  the  complainant  should  be 
cognizant  of  his  rights,  and  that 
be  might  avoid  the  act  which  he 
adopts ;  Bergen  v.  Udall^  31  Barb. 
9,  33;  Boyd  v.  Hawkins^  2  Dev. 
Eq.  215  ;  McCormick  v.  Malins^  5 
Blackford,  509 ;  Fish  v.  Miller^  1 
Hoffman  Ch.  26T,   281 ;  Long  v. 
Mulford,  17  Ohio,  N.  S.  484,  500. 
In  the  absence  of  proof,  the  pre- 
sumption is  that  the  relations  of 
the   parties   are   unchanged,   and 
that  the  confirmation  is  due  to  the 
causes  that  induced  the  original 
transaction.     It  should  not,  more- 
over, be  taken  for  granted,  that 
one  who  has  executed  a  formal 
instrument  knows  that  the  doors 
of  a  court  of  equity  stand  open 
for  his  relief,  and   it  is  on  the 
contrary  more  reasonable  to  sup- 
pose, that  he    regarded    the   ori- 
ginal contract  as  constituting  an 
obligation  from  which   there  was 
no  escape ;  see  Butler  v.  Haskell^ 
4  Dessaussure,  651,  696.    In  this 
case,  the  chancellor  cited  and  re- 
lied on  the  English  authorities  as 
establishing,  that  to  render   the 
confirmation  valid,  it  must  appear 
that  the  complainant  was  free  from 


the  necessity,  overbearing    influ- 
ence,   or  blind  confidence  which 
induced  the  onginal   agreement; 
that  he  was  aware  that  he  was  not 
bound  by  it,  but  might  be  relieved ; 
and  nevertheless  chose  deliberately 
to  abide  by  what  he  had  done  in 
the  first  instance ;  see  Murray  v. 
Palmer^  2  Schoales  &  Lefroy,  474 ; 
Ardglass  v.  Muachamp^  1  Vernon, 
117  ;  Deloraine  v.  Brown^  lb.  633 ; 
M' Cants  v.  Bee,  1   M  »Cord  Ch. 
483 ;  Crow  v.  Ballard,  3  Beavan, 
237.     Or  as  the  principle  has  been 
elsewhere  stated,  he  must  not  only 
be  acquainted  with  the  facts,  but 
aware  how  those  facts  would  be 
dealt   with,  if  brought   before  a 
court  of  equity  ;     The  Hoffman 
Steam    Coal    Co,    v.   The    Cum- 
berland Coal    Co.,  16  Maryland, 
456 ;     The    Cumberland    Co,    v. 
Sherman,  20   Id.    117  ;   Pairo  v. 
Vickery,  37  Id.  469,  687,  vol.  1, 
237. 

Long  continued  acquiescence  is 
evidence  of  confirmation,  and  may, 
moreover,  give  rise  to  a  distinct 
head  of  equity,  arising  from  the 
presumption  that  the  evidence 
which  might  have  sustained  the 
transaction  has  been  lost  through 
the  lapse  of  time ;  Jenkins  v.  Pye, 
12  Wharton,  241,  236,  258 ;  Morse 
V.  Royall,  12  Vesey,  355,  378,  and 
in  the  case  last  cited  Lord  Erskine 
said,  that  the  complainant  had 
although  ^^  unintentionally  put  it 
out  of  the  power  of  the  court,  to 
see  the  wrong  with  the  distinct- 
ness that  is  requisite  for  judicial 
action  ; "  Villines  v.  Northfleet, 
2  Devereux  Ch.  167.  A  chan- 
cellor will  not  therefore  set  aside 
a  grant    on  the  ground   of  un- 


1264 


UNDUK     INILUBNOB. 


due  influence,  after  an  interval  of 
many  years,  though  short  of  the 
period  fixed  by  the  statute  of  limi- 
tations, unless  the  case  is  a  clear 
one,  and  there  are  cirumstances 
■which  sufficiently  account  for  the 
delay;  vol.  1,  825,  ante^  1137; 
Farnam  v.  Brooks^  9  Pick.  245  ; 
Jenkins  v.  Pi/e,  12  Wheaton,  241  ; 
Barnett  v.  Spratt^  4  Iredell  Eq. 
171;  Michael  y.  Michael^  Ih.  3Q2. 
But  the  bar  is  not  an  inflexible  one, 
like  that  arising  from  the  statute 
of  limitations  ;  and  where  the  party 
is  not  emancipated  from  the  undue 
influence  during  his  life,  or  has 
not  sufficient  time  to  institute 
legal  proceedings,  and  the  right  de- 
scends at  his  death  on  his  infant 
heirs,  the  court  may  in  the  exercise 
of  a  just  discretion  afford  relief 
after  twenty-one  years,  or  a  greater 
lapse  of  time  ;  Sears  v.  Shafer^  2 
Selden,  268,  275;  Long  v.  Mul- 
ford,  17  Ohio,  N.  S.  484,  508.  And 
it  is  not  less  true  of  acquiescence 
than  it  is  of  confirmation,  that  the 
defence  will  not  avail,  unless  the 
party  knew  that  he  was  injured, 
and,  that  he  might  have  a  remedy  ; 
Sears  v.  Shafer  ;  Fish  v.  Miller,  1 
Hoffman  Ch.  267,  281 ;  Long  v. 
Mulford;  Pairo  v.  Vickery,  37 
Maryland,  447,  489. 

The  question  is  to  some  extent 
one  of  circumstances,  and  in  Jones 
V.  Smith,  33  Mississippi,  the  acqui- 
escence of  the  cestui  que  trust  in 
the  sale  wliich  he  had  made  to 
the  trustee,  for  nearly  four  years, 
and  until  the  latter  had  parted 
with  the  property,  was  held  to  be  a 
sufficient  cause  for  the  dismissal 
of  the  bill,  there  being  no  allega- 


tions of  actual  fraud,  although  the 
consideration  was  inadequate. 

In  Price^s  Appeal,  4  P.  F.  Smith, 
472,  Jordan  assigned  his  inter- 
est in  certain  real  and  personal 
property,  in  which  his  mother 
had  a  life  estate,  to  his  stepfather, 
Taylor.  Jordan  was  then  just  of 
age,  necessitous,  and  of  intemper- 
ate habits,  and  the  consideration 
for  the  transfer  was  grossly  inade- 
quate. This  occurred  in  1839,  and 
Taylor  died  in  1857,  leaving  his 
wife,  Jordan's  mother,  still  in  life, 
and  having  made  a  will  by  which 
he  bequeathed  all  bis  estate  to  his 
own  children.  Jordan  then  al- 
leged that  the  assignment  was  in- 
valid, and  claimed  the  fund  as  his 
own.  The  court  was  of  opinion 
that  if  the  transfer  had  been  im- 
peached within  a  reasonable  time, 
it  must  have  been  set  aside  on  the 
ground  of  undue  influence  and 
constructive  fraud,  but  held,  on 
the  authority  of  Jenkins  v.  Pye,  1 2 
Wheaton,  2M,ante,  1204,  that  such 
relief  could  not  be  afforded  after 
the  lapse  of  twenty  years,  and 
when  the  opposite  party  had  been 
removed  by  death.  There  was 
another  aspect  of  the  case  which 
should  not  be  overlooked.  Put- 
ting a  favorable  construction  on 
Taylor's  motives,  he  must  be  pre- 
sumed to  have  taken  the  property 
in  trust  for  Jordan,  to  be  adminis« 
tered  for  his  benefit,  when  the  cir- 
cumstances should  admit  of  it. 
There  was  no  repudiation  or  denial 
of  the  trust  on  Taylor's  part,  before 
the  appearance  of  his  will,  and 
Jordan  was  not  chargeable  with 
laches,  for  not  making  a  claim  that 
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coald  not  be  effectually  enforced 
during  his  mother's  life,  nor  until 
Lis  residuary  interest  became  vested 
in  possession.  It  followed  that 
the  sum  which  had  been  paid  by 
Taylor  in  the  first  instance,  and 
his  subsequent  outlay  and  expendi- 
tares,  should  be  deducted  from  the 
fund  and  the  balance  paid  to  Jordan. 

The  appropriate  remedy  for  un- 
due influence  and  constructive 
fraud,  is  in  equity,  and  a  legal 
tribunal  cannot  afford  relief  unless 
it  has  a  two-fold  jurisdiction,  and 
can  apply  equitable  pHnciples 
through  the  forms  of  law ;  Truman 
V.  Looe,  14  Ohio,  N.  S.  144; 
vol.  1,  827. 

A  deed  will  not  be  set  aside 
on  the  ground  of  fraud  or  undue  in- 
fluence, as  against  a  bona  fide  pur- 
chaser from  the  grantee ;  Somes  v. 
Beaver  J  2  Pick.  184;  White  v. 
Graves  J  107  Mass.  825;  ante^  34, 
]  191,  and  for  a  like  reason  h/eme 
covert^  who  seals  and  acknowledges 
a  deed,  and  suffers  it  to  be  delivered 
to  the  grantee,  cannot  afterwards 
avoid  it  on  the  ground  that  she 
was  induced  to  execute  it  by  fraud, 
or  the  undue  influence  of  her  hus- 
band, or  of  another  eo-gi*antor, 
unless  the  grantee  knew  of  or  par- 
ticipated in  the  fraud;  White  v. 
Graves;  Jamison  v.  Jamison^  3 
Wharton,  457.  But  this  rule  does 
not  apply  where  the  purchaser  has 
actual  notice  tliat  undue  means  are 
employed  to  constrain  the  wife; 
see  Williams  v.  Baker,  21  P.  F. 
Smith,  482;  Hall  v.  Patterson, 
1  Id.  289;  Souden  v.  Blyihe,  4 
Harris,  532 ;  Schroder  v.  Dicker, 
7  Barr,  14. 

VOL.  II. — 80 


Wills. — It  is  not  easy  to  define 
undue  influence  as  applied  to  wills, 
but  it  may  be  said  in  general,  that 
it  must  be  such  as  to  overcome 
the  will,  or  control  the  judgment 
of  the  testator ;  Floyd  v.  Floyd,  3 
Strobhart,  44 ;  Den  v.  Gibbons,  2 
Zabriskie,  117,  159;  Dunlap  v. 
Robinson,  28  Alabama,  100  ;  Gil- 
bert V.  Gilbert,  22  Id.  529,  533 ; 
Gardner  v.  Gardner,  22  Wend. 
526 ;  Tysony,  Tyson,  27  Maryland, 
568,  although  any  influence  which 
he  is  not  strong  enough  to  resist, 
and  which,  in  effect,  substitutes 
the  will  of  another  for  his  own, 
should  be  regarded  as  undue ; 
Davis  V.  Calvert,  5  Gill  &  John- 
son, 269, 302  ;  Baldwin  v.  Phillips, 
99  Mass.  79,  85;  Gardiner  v. 
Gardiner,  34  New  York,  155, 
162;  Gilbert  v.  Gilbert,  22  Ala- 
bama,  529,  533.  The  question  is, 
therefore  relative,  depending  on 
the  testator's  mental  and  physi- 
cal condition  at  tlie  time;  Bald- 
win V.  Phillips,  99  Mass.  79,  86  ; 
Shailor  v.  Bumi^tead,Yb.  112, 121 ; 
Waterman  v.  Whitney,  1  Keman, 
157,  159.  And  the  better  opinion 
seems  to  be,  that  wherever  influ- 
ence is  successfully  employed  to 
induce  a  testator  to  make  a  grossly 
unequal  disposition  of  his  property, 
or  disregard  the  ties  of  blood 
without  sufficient  cause,  it  should 
be  viewed  as  illegitimate,  and  may 
be  treated  as  undue  ;  Davis  v. 
Calvert ;  Newhouse  v.  Goodwin, 
17  Barb.  236;  Dean  v.  Negley,  5 
Wright,  312;  Boyd  v.  Boyd,  16, 
P.  F.  Smith,  283,  293 ;  Clark  v. 
Fisher,  1  Paige,  171, 176  ;  Marvin 
V.  Marvin,  3  Abbott   A  pp.  193; 
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Roberts  v.   Trawick^  3  Alabama, 
68,  85  ;  n  Id.  65. 

It  is  not  a  sufficient  ground  for 
settiug  aside  a  will,  that  the  testa- 
tor has  been  led  to  make  an  inequit- 
able disposition  of  his  estate,  by 
an  inordinate  partiality  resulting 
from  the  kind  and  devoted  atten- 
tions of  the  legatee  ;  Gardiner  v. 
Gardiner^  34  New  York,  156, 162 ; 
Van  AUt  v.  Hunter^  5  Johnson 
Ch.  148,  160;  Davis  v.  Calvert^  5 
Gill.  269,  301 ;  Brown  v.  Torrey^ 
24  Barb.  583  ;  Small  v.  Small^  4 
Maine,  426  ;  Miller  v.  Miller^  3  S. 
&  R.  261,  270  ;  Brown  v.  Torrey^ 
24  Barb.  283 ;  Wampler  v.  Wamp- 
ler^  9  Maryland,  540 ;  Higgins  v. 
Carlton^  28  Id.  118. 

If  a  son  or  daughter,  engrosses 
the  affections  of  the   parent,  and 
tlius  induces  him  to  disinherit  his 
other  children,  a  court  may  regret, 
but    cannot    rectify    the    result; 
Clapp  V.  Fullerion^  34  New  York, 
190;    Gardiner  v.  Gardiner.     It 
may  not  have  been  contemplated 
or  desired  by  the  legatee,  and  as 
his  motives  may  have  been  sincere, 
so  they  should  not  be  presumed  to 
have  been  corrupt  or  interested; 
Van  AUt  v.  Hunter ;  but  where  a 
child  who  has  artfuUj*   prepared 
the  way,  obtains  an   unjust  pref- 
erence by  solicitation  or  entreaty, 
it  may  fairly  be  inl'erred  that  the 
testator^s  judgment    was  design- 
edly biassed,  although  he  may  not 
have  been  morally  coerced.   Under 
these  circumstances  there    is    at 
once  a  breach  of  confidence  as  it 
regards  him,  and  a  want  of  the 
fidelity  which  should  be  observed 
by  persons  of  the  same  blood,  in 
all    that  concerns    the    common 


interest,  and  the  will  should  be 
set  aside  as  having  been  procured 
by  undue  influence ;  Marvin  v. 
Marvin^  3  Abbott  App.  195;  Ear- 
rell  V.  Barren^  1  Duvall,  103  ;  ante, 
1214. 

In  Marvin  v.  Marvin,  3  Abbott 
App.  193,  a  testatrix,  eighty-one 
years  of  age,  but  of  sound  dispos- 
ing mind,  having  two  sons,  one  of 
whom    had    five    children,    after 
going  to  reside  with  the  other  son, 
revoked  a  previous  will,  by  which 
she  had  divided  her  estate  equally 
betweeif  her  sons,  and  executed  a 
new  will,  drawn  by  the  one  with 
whom  she  was  living,  and  giving 
her  estate  to  him  to  the  exclu- 
sion of  her  other  son  and  of  her 
grandchildren.       The  court  held 
that  in  the  absence  of  any  other 
sufficient  or  existing  cause,  for  the 
substitution  of  an   arbitrary  and 
unequal  disposition,  for  the  equita- 
ble    provisions     of    the     former 
testament,  it  must  be  attributed  to 
the  suggestions  of  those  who  sur- 
rounded the  testatrix,  and  were 
gainers    by    the    change.       This 
conclusion  was   strengthened    by 
their  refusal  to  permit  the  disin- 
herited son  to  have  a  private  in- 
terview with    his    mother.      The 
will  was  accordingly  set  aside. 

Threats  of  personal  estrange- 
ment, or  that  if  the  testator  does 
not  make  or  alter  his  will,  in  the 
way  required,  it  shall  be  contested 
after  he  is  gone,  are  clearly  such 
a  morally  coercive  force,  as  maj', 
when  applied  to  an  aged  or  depen« 
dent  parent,  vitiate  a  testament 
which  he  is  thereby  induced  to 
execute ;  Moore  v.  Blauvelt,  2  Mc- 
Carter,  361. 
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The  silent  influence  of  the  affec- 
tions does  not  vitiate  a  will,  al- 
though the  effect  is  to  confer  a 
benefit  on  the  person  who  is  the 
object  of  the  testator's  prefer- 
ence, which  would  more  justly 
have  been  bestowed  elsewhere; 
Small  V.  Small^  4  Maine,  263; 
Lowe  V,  Williamson^  1  Green  Ch. 
82 ;  Floyd  v.  Floyd^  3  Strobhart, 
44;  nor  should  a  bequest  be  set 
aside,  because  the  testator  deferred 
in  making  it,  to  one  whose  intellect 
was  superior  or  knowledge  greater 
than  his  own  ;  Martin  v.  Teague, 
2  ^pear,  260 :  and  it  was  pointedly 
observed  in  Small  v.  Small^  4 
Maine,  229,  that  a  wife  should 
not  be  denied  the  place  accorded 
to  her  in  her  husband's  will,  be- 
cause it  was  due  to  the  as- 
cendancy which  she  acquired  by 
her  virtues  during  his  life.  But 
this  principle  is  not  always  a  safe 
guide,  where  the  party  charged 
with  having  exercised  his  power 
unduly,  obtains  a  disproportionate 
benefit  under  the  will;  see  Boyd 
V.  Boyd^  16  P.  F.  Smith,  283. 

A  bequest  will  not  be  set  aside, 
because  it  is  the  result  of  an  un- 
due fondness  for  some  of  the 
members  of  the  testator's  family, 
or  of  a  causeless  dislike  to 
others  ;  Clapp  v.  Fuller  ion,  43 
New  York,  190;  Den  v.  Gib- 
bons^ 2  Zabriskie,  117,  153;  Small 
V.  Smalij  4  Maine,  220 ;  Floyd 
V.  Floydj  3  Strobhart,  44 ;  or 
because  he  passes  them  by,  and 
bestows  his  property  on  a  stranger, 
who  though  not  of  kin  is  nearer 
to  his  heart;  Farr  v.  Thompson^ 
Chevcs,  37 ;  Lowe  v.  Williamson^ 
1  Green   Ch.  830.    It  is  not  the 


province  of  a  court  to  determine 
which  of  a  man's  friends  or  rela- 
tives, is  best  entitled  to  his  re- 
gard, or  should  be  preferred  in 
his  will.  Within  the  circle  of 
legitimate  relations,  the  law  does 
not  measure  the  strength  of  the 
affections,  or  determine  how  much 
may  justly  he  accorded  to  their 
demands ;  Wampler  v.  Wampler^ 
9  Maryland,  640;  Higgins  v. 
Carlton^  28  Id.  118;  Small  v. 
Small^  4  Maine,  220.  But  the  in- 
fluence of  an  unlawful  relation 
is  a  very  different  thing,  and 
may  be  a  sufiQcient  cause  for  the 
vacation  of  a  will;  Denton  v. 
Franklin^  9  B.  Monroe,  28.  A 
bequest  to  the  offspring  of  an 
adulterous  intercourae,  was  set 
aside  on  this  ground  in  Dean  v. 
Negley,  5  Wright,  311 ;  and  a  simi- 
lar decision  may  be  found  in  Davis 
V.  Calvert^  5  Gill  k  Johnson, 
269. 

It  was  said,  on  the  other  hand, 
m  Monroe  v.  Barclay^  17  Ohio,  N. 
S.  302,  that  ^^  no  matter  by  what 
influence  a  testator  may  be  ex- 
ercised, so  long  as  it  does  not 
overpower  his  inclinations  and 
judgment,  and  induce  a  disposi- 
tion of  his  property  contrary  to 
his  own  wishes  and  desires,  his 
will  cannot  be  invalidated  by 
undue  influence."  And  it  was 
held  to  follow,  that  where  no  such 
constraint  is  imposed,  it  is  imma- 
terial whether  the  influence  is  a 
lawful  one,  or  unlawful,  as  arising 
from  an  adulterous  connection.  A 
will  by  which  a  woman  disin- 
herited her  sister,  and  bequeathed 
all  her  estate  to  a  man  with 
whom    she    was   living    in   adul- 
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tery,  was  accordingly  sustained, 
altliougli  the  judgment  of  the 
testatrix  had  been  impaired  by 
drunkenness  and  excess  of  every 
kind.  Similar  language  was  held 
in  Farr  v.  Thompson^  Cheves,  37. 

It  would  seem  to  follow  from 
these  judgments,  that  the  only 
"  undue"  influence,  is  an  influence 
which  constrains  the  volition  of 
the  testator,  and  that  if  by  min- 
istering to  his  appetites  and 
passions,  or  exciting  his  desires, 
he  can  be  induced  by  will  to  make 
an  unjust  and  inofficious  will,  the 
court  must  blindly  give  eflect  to 
the  purpose  so  declared.  There 
appears  to  be  no  sufficient  ground 
for  such  a  rndical  distinction 
between  the  law  of  undue  in- 
fluence, as  applied  to  wills  and 
deeds.  In  both  cases  the  question 
should  be  n6t  merely  what  was 
the  donor's  intention,  but  how 
that  intention  was  produced,  and 
if  it  appears  to  have  arisen  from 
the  arts,  intrigues,  or  inducements 
of  one  who  was  actuated  by  an 
interested  or  wrongful  purpose, 
there  is  a  suflScient  ground  for 
setting  aside  the  will,  ante^  1194. 

The  rule  laid  down  in  Dean  y. 
Negley^  does  not  preclude  a  father 
from  making  a  reasonable  testa- 
mentary provision  for  his  natural 
children,  at  all  events  where  he  has 
no  legitimate  descendants ;  Dunlap 
V.  Robinson^  28  Alabama,  100; 
Rudy  V.  Ulrich^  19  P.  F.  Smith, 
177.  And  this  seems  to  be  all 
that  can  justly  be  inferred  from 
Farr  v.  Thompson  ;  where  one 
who  had  no  wife  or  lawful 
children,  and  was  not  on  good 
terms  with  his  relatives,  left  his 


property  to  a  woman  with  whom 
he  cohabited,  as  a  means  of  pro- 
viding for  the  support  of  their 
oflfspring,  and  the  coui-t  sustained 
the  bequest. 

In  Parfitt  v.  Lawless^  2  L.  R. 
P.  k  D.  462,  the  testatrix  devised 
a  large  estate,  charged  with  some 
inconsiderable  legacies,  to  the 
plaintiflf,  a  priest  of  the  Roman 
Catholic  Church,  who  had  resided 
with  the  deceased  and  her  late 
husband  as  domestic  chaplain,  and 
was  her  confessor  during  the 
greater  portion  of  that  time,  and 
when  the  will  was  executed.  She 
had  no  children,  nor  was  there  any 
one  to  whom  she  stood  in  loco 
parentis^  but  she  was  surrounded 
by  relatives  and  friends  whom  she 
regarded  with  affection.  The 
plaintiflT  knew,  from  what  she  told 
him,  that  she  probably  had  power 
to  dispose  of  the  estate,  and 
advised  her  to  consult  a  lawyer. 
She  asked  for  tlie  name  of  the 
Roman  Catholic  bishop's  attorney, 
and  he  told  her.  This  attorney 
was  the  person  who  afterwards 
made  the  will.  She  told  the 
plaintiff  at  some  time,  that  she  had 
made  him  her  executor,  and  had 
given  him  full  powers.  He  re- 
monstrated against  his  being  her 
sole  executor,  to  which  she  replied, 
'^  You  villain  I  whom  else  have  I 
to  trust  ?''  The  plaintiff  admitted 
that  he  had  heard  that  Mr. 
Cooper,  also  a  Roman  Catholic 
priest,  was  originally  intended  to 
be  executor  and  residuary  legatee, 
but  that  he  (the  plaintiff)  had  been 
put  in  his  place.  The  testatrix 
mentioned  to  the  plaintiff  from  time 
to  time,  legacies  that  she  wished 
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paid,  and  the  plaintiff  made  entrj 
of  them  on  a  piece  of  paper  in 
Greek  characters,  that  they  might 
not  be  read  by  any  one  about  the 
hoo8e.  Those  legacies  were  not 
inserted  in  the  will,  which  was 
made  afber  two  of  them  at  least, 
had  been  thus  noted  by  the 
plaintiff.  The  jury  were  directed 
to  find  a  verdict  for  the  plaintiff, 
and  the  defendant  moved  for  a 
new  trial,  which  was  refused,  on 
the  ground  that  there  was  no  evi- 
dence of  undue  influence.  The 
facts  were  quite  as  consistent  with 
the  testatrix  having  told  the  plain- 
tiff what  she  had  done,  after  she 
had  done  it,  as  with  the  plaintiffs 
having  had  any  hand  in  doing  it ; 
and  there  was  no  one  of  them  from 
which  a  ^^  reasonable  or  logical  con- 
clusion could  be  drawn  that  the 
plaintiff  had  a  hand  in  making  the 
will.  Still  less  did  it  appear, 
that  the  plaintiff  not  only  advised 
that  the  estate  should  be  left  to 
him,  but  forced  this  disposition 
apon  the  unwilling  testatrix  ?  Yet 
this  was  what  the  defendant  must 
prove  to  maintain  the  issue  on  his 
part.  No  amount  of  persuasion 
or  advice,  whether  founded  on 
feelings  of  regard  or  religious  sen- 
timent, would  avail,  according  to 
the  existing  law,  to  set  aside  the 
will,  so  long  as  the  free  volition 
of  the  testatrix  to  accept  or  re- 
ject that  advice  was  not  invaded." 
A  rule  having  been  granted  in 
order  to  consider  a  suggestion 
that  the  rules  adopted  in  the  courts 
of  equity  in  relation  to  gifts  inter 
vivos,  ought  to  be  applied  to  the 
making  of  wills.  Lord  Pensance 
said,  ^  In  equity  persons  standing 


in  certain  relations  to  one  another 
— such  as  parent  and  child,  man 
and  wife,  doctor  and  patient,  attor- 
ney and  client,  confessor  and  peni- 
tent, guardian  and  ward — are  sub- 
ject to  certain  presumptions,  when 
transactions  between  them  are 
brought  in  question ;  and  if  a  gift 
or  contract  made  in  favor  of  him 
who  holds  the  position  of  influence 
is  impeached  by  him  who  is  sub- 
ject to  that  influence,  the  courts  of 
equity  cast  upon  the  former  the 
burthen  of  proving  that  the  trans- 
action was  fairly  conducted  as 
if  between  strangers  ;  that  the 
weaker  was  not  unduly  impressed 
by  the  natural  influence  of  the 
stronger,  or  the  inexperienced 
overreached  by  him  of  more  ma- 
ture intelligence.  Applying  this 
view  of  the  subject  to  the  making 
of  a  will,  it  was  contended  in  this 
case  that  it  was  enough  to  show 
that  a  legatee  fell  within  the  class 
enumerated,  and  that,  having  done 
so,  the  onus  was  cast  upon  him  of 
proving  that  his  legacy  was  not 
obtained  by  undue  influence.  It 
would  be  an  answer  to  this  argu- 
ment to  say  that  this  has  never 
been,  and  is  not  the  law  in  this  or 
any  other  court  regarding  wills  ; 
and  that,  if  this  court  should  pre- 
sume to  make  a  new  law  on  the 
subject,  it  would  establish  one  rule 
in  regard  to  personalty,  while 
another  would  remain  the  existing 
rule  in  regard  to  realty.  "  One 
point,  however,  is  beyond  dispute," 
said  Lord  C  ran  worth  in  Boyse  v. 
Boasborough,  6  H.  L.  49,  that 
where  once  it  has  been  proved,  that 
a  will  has  been  executed  with  due 
solemnities  by  a  person  of  com- 


1270 


UNDUE     INFLUENCE, 


petent  understanding,  and  ap- 
parently a  free  agent,  the  burthen 
of  proving  that  it  was  executed 
under  undue  influence  is  on  the 
party  who  alleges  it.  Undue  in- 
fluence cannot  be  presumed."  But 
in  truth  the  cases  in  equity  apply 
to  a  wholly  different  state  of 
things.  In  the  first  place,  in  those 
cases  of  gifts  or  contracts  inter 
vivos^  there  is  a  transaction  in 
which  the  person  benefited  at  least 
takes  part,  whether  he  unduly 
urges  his  influence  or  not ;  and 
^  in  calling  upon  him  to  explain 
the  part  he  took,  and  the  cir- 
cumstances that  brought  about 
the  gift  or  obligition,  the  court 
is  plainly  requiring  of  him  an  ex- 
planation within  his  knowledge. 
But  in  the  case  of  a  legacy  under 
a  will,  the  legatee  may  have,  and 
in  point  of  fact  generally  has,  no 
part  in,  or  even  knowledge  of  the 
act ;  and  to  cast  upon  him,  on  the* 
bare  proof  of  the  legacy  and 
his  relation  to  the  testator,  the 
burthen  of  showing  how  the  thing 
came  about,  and  under  what  influ- 
ence or  with  what  motives  the  leg- 
acy was  made,  or  what  advice  the 
testator  had  professional  or  other- 
wise, would  be  to  cast  a  duty  on 
him  which  in  many,  if  not  most 
cases,  he  could  not  possibly  dis- 
charge. A  more  material  dis- 
tinction is  this:  the  influence 
which  is  undue  in  cases  of  gifts 
inter  vioos^  is  very  different  from 
that  which  is  required  to  set  aside 
a  will.  In  the  case  of  gifts  or  other 
transactions  inter  vivos^  it  is  con- 
sidered by  the  eourts  of  equity, 
that  the  natural  influence  which 
such  relations  as  those  in  question 


involve,  exerted  by  those  who  pos- 
sess it  to  obtain  a  beneflt  for 
themselves,  is  an  undue  influence. 
Gifts  or  contracts  brought,  about 
by  it,  are,  therefore,  set  aside,  un- 
less the  party  benefited  by  it  can 
shew  afl^rmatively,  that  the  other 
party  to  the  transaction  was 
placed  ^'  in  such  a  position,  as 
would  enable  him  to  form  an  ab- 
solutely free  and  unfettered  judg- 
ment;" Archer  v.  Hudson^  t  Bea- 
van,  551. 

The  law  regarding  wills  is  very 
different  from  this.  The  natural 
influence  of  the  parent  or  guardian 
over  the  child,  or  the  husband  over 
the  wife,  or  the  attorney  over  the 
client,  may  lawfully  be  exerted  to 
obtain  a  will  or  legacy,  so  long 
as  the  testator  thoroughly  under- 
stands what  he  is  doing,  and  is  a 
free  agent.  There  is  nothing 
illegal  in  the  parent  or  husband 
pressing  his  claims  on  a  child  or 
wife,  and  obtaining  a  recognition 
of  those  claims  in  a  legacy,  provi- 
ded that  that  persuasion  stop 
short  of  coercion,  and  that  the 
volition  though  biased  and  im- 
pressed by  the  relation  in  which 
he  stands  to  the  legatee,  is  not 
overborne  and  subjected  to  the 
domination  of  another. 

The  influence  which  will  set 
aside  a  will,  says  Mr.  Justice  Wil- 
liams, ^^  must  amount  to  force  and 
coercion,  destroying  free  agency ; 
it  must  not  be  the  influence  of 
affection  or  attachment;  it  must 
not  be  the  mere  desire  of  gratify- 
ing the  wishes  of  another,  for  that 
would  be  a  very  strong  ground  in 
support  of  a  testamentary  act; 
further,  there  must  be  proof  that 
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the  act  was  obtained  by  this  coer- 
cion ;  by  importunity  which  could 
not  be  resisted  ;  that  it  was  done 
merely  for  tlie  sake  of  peace,  so 
that  the  motive  was  tantamount 
to   force    and    fear ; "     Williams^ 
Executors^  pt.  1,  bk.  2,  ch.  1,  §  2. 
This  difference,  then,  between  the 
influence  which  is  held  to  be  undue 
in  the  case  of  transactions  inter 
vivos^  and  that  which  is  called  un- 
due in  relation  to  a  will  or  legacy, 
is  all-important  when  a  question 
arises  of  making  persumptions,  or 
adjusting  the  burthen  of   proof 
For  it  may  be  reasonable  enough 
to  presume,  that  a  person  who  has 
obtained  a  gift  or  contract  to  his 
own  advsntage,  and  the  detriment 
of  another  by  way  of  personal 
advice     or    persuasion,    availed 
himself  of  the  natural   influence 
which  his  position  gave  him.    And 
in  casting  upon  him  the  burthen 
of  exculpation,  the  law  is  only 
assuming  that  he    has  done  so. 
But  it  is  a  very  different  thing  to 
presume,  without   a    particle    of 
proof,  that  a  person  so  situated, 
has  abused   his  position   by  the 
exercise  of  dominion  or  the  asser- 
tion of  adverse  control. 

For  these  reasons  it  seems  to 
me  tliat  it  would  be  improper  and 
unjust,  to  throw  upon  a  man  in  the 
position  of  the  plaintiff,  without 
any  proof  that  he  had  any  hand 
whatever  in  the  making  of  this 
will,  the  onus  of  proving  nega- 
tively that  he  did  not  coerce  the 
testatrix  into  devising  the  residue 
of  her  land  to  him.  I  say  coerce, 
for  this  is  the  only  matter  involved 
in  a  plea  of  undue  influence." 
*  *  *  *  In  testamentary  cases 


"  undue   influence  is    always  de- 
fined as  coercion   or  fraud,   but 
inter  vivof^  no  such  definition  is 
applied.  Wliere  parties  hold  posi- 
tions in   which    one    is  more  or 
less   dependent  upon   the   other, 
as  tutor  and  pupil,  guardian  and 
ward,  Ac,  the  courts  of   equity 
hold  that  the  weaker  party  shall 
be  protected ;  and  they  set   aside 
his  gifts  if   he   had  not    proper 
advice  independently  of  the  other. 
It  is  assumed  he  may  have   over- 
reached ;  that  is  far  short  of  being 
coerced." 

It  was  declared  in  like  manner 
in  Zimmerman  V.  Zimmerman^  11 
Harris,  3Y5,  that  "when   a  will 
duly  executed  is  offered  for  pro- 
bate, the  law  presumes  competency 
in  the  testator,  and  that  the  in- 
strument expresses   his  free  and 
unconstrained  wishes  in  regard  to 
the  disposition   of  his  property. 
This  presumption  may  be  rebutted 
by  showing  to  the  satisfaction  of 
a  jury,  that  the  will  was  obtained 
by  fraud  and  imposition  practised 
on  the  testator,  or  by  duress,  or 
by  undue  influence.     What  consti- 
tutes undue  influence,  is  a  question 
which  must  depend  very  much  on 
the  circumstances   of  each   case. 
It  is  in  its  nature  one  of  those 
inquiries  which  cannot  be  referred 
to  any  general  rule.     Yet  many 
principles   have  been   settled    by 
judicial  decision,  which  properly 
applied,  afford  in  most  cases  an 
adequate  guide  to  a  right  decision 
of  the  question.     Thus  one  has  a 
right  by  a  fair  argument  and  per- 
suasion  to  induce  a  testator  to 
make  a  will  in  his  favor ;  Miller 
V.  Miller,  3  S.  &  R.  367.    And  it 
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is  not  sufficient  to  set  aside  a  will 
to  show  declarations  of  the  testa- 
tor that  he  intended   to  make  a 
different  one,  bat  that  his  wife  had 
a   high    temper    and    interfered : 
Moriiz  v.  Brought  16  S.  &  R.  403. 
If   a    wife    by    her    virtues    has 
gained  such  an  ascendency  over  her 
husband,  that  her  pleasure  is  the 
law  of  his  conduct,  such  influence 
is  no  reason  for  impeaching  a  will 
made  in  her  favor,  even  to  the 
exclusion  of  the  residue  of  her 
family;   though  if  that  influence 
was  specially  exerted  to  procure 
the  will  in  question,  it  might  be 
.  sufficient  to  impeach  it ;  Small  v. 
Small,  4  Greenleaf,  220.     Threats 
and    flattery,  which    induce   and 
coerce  a  testator  to  subscribe  and 
execute  the  will,  furnish  sufficient 
ground  for  setting  it  aside  ;  Dens- 
low   V.   Moore  J    2    Da}',    12.     A 
degree  of  importunity  which  de- 
prives a  testator  of  his  free  agency, 
which  he  is  too  weak  to  resist,  and 
which  renders  the  instrument  not 
his    free   and    unconstrained  act, 
will   invalidate  a  will ;    Davis  v. 
Calvert,  5  Gill  &  Johns.  269.    But 
the   influence  exercised  must  be 
such  as  to  destroy  free  agency. 
Unless  the  jury  are  satisfied  that 
such  mental  force  has  been  exer- 
cised as  prevented  free  agency,  the 
influence  exerted    is   not    to    be 
considered  improper ;   Browne  v. 
Molliston,  3   Wh.    138.      To  the 
same  eflect  is  the  rule  as  laid  down 
in  Greenleaf  Ev.,  vol.  2,  sec.  688, 
where  it  is  said  that  undue  influ- 
ence is  not  that  which  is  obtained 
by  modest  persuasion,  or  by  argu- 
ments   addressed    to  the    under- 


standing, or  by  mere  appeals  to 
the  affections;  it  must  be  an  in- 
fluence obtained  either  by  flattery, 
excessive  importunity,  or  threats, 
or  in  some  other  mode  by  which  a 
dominion  is  acquired  over  the  will 
of  the  testator,  destroying  his  free 
agency,  and  constraining  him  to 
do,  against  his  free  will,  what  he 
is  unable  to  refuse." 

In  Miller  v.  Miller,  3  S.  <&  R« 
267,  269,  it  was  said  by  Tilghman, 
C.  J.,  and  Duncan,  J.,  ^'  that  pro- 
curing a  will  to  be  made,  unless 
by  foul  means,  is  nothing  against 
its  validity."  *  *  *  "  A  wUl 
procured  by  circumvention  will 
be  set  aside,  but  a  will  procured 
by  honest  means,  by  acts  of  kind- 
ness, attention,  and  by  importunate 
persuasion  which  delicate  minds 
would  shrink  from,  would  not  be 
set  aside  on  this  ground  alone." 

Similar  language  was  held  in  Se- 
guine  v.  Seguine,  4  Abbott's  App. 
191.  ^^  Undue  influence  must  be  an 
influence  exercised  by  coercion, 
or  imposition,  or  fraud.  It  must 
not  be  such  as  arises  from  the  in- 
fluence of  gratitude,  affection,  or 
esteem,  but  it  must  be  the  ascend- 
ency of  another  will  over  that  of 
a  testator,  whose  faculties  have 
been  so  impaired,  as  to  subject  him 
to  the  controlling  influence  of 
force,  imposition  or  fraud ;  Oar- 
diner  V.  Gardiner,  34  N.  Y.  162  . 
Dea7i  V.  Negley,  41  Penn.  312; 
Small  V.  Small,  4  Greenl.  220; 
Trumbull  v.  Gibbons,  2  Zab.  117. 
Moreover,  the  exertion  of  the  in- 
fluence upon  the  very  act  must  be 
proved,  and  it  will  not  be  inferred 
from    opportunity   and    interest  t 
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Carroll  v.  Norton^  3  Bradf.  291, 
330 ;  Clapp  v.  Fullertorij  34  N.  Y. 
190." 

It  is  accordingly  not  a  suffi- 
cient objection  to  a  will,  that  it 
was  procured  by  persistent  argu- 
ment, persuasion,  or  entreaty ; 
Floyd  V.  Floyd;  Rudy  v.  Ulrich^ 
19  P.  F.  Smith,  177,  181.  And 
it  might  be  Inferred  from  the  lan- 
guage held  in  some  instances,  that 
constant  and  unceasing  importu- 
nity is  not  proof,  or  as  it  would 
seem,  evidence  of  undue  influence, 
unless  it  also  appears  affiimatively, 
that  the  testator  had  not  sufficient 
strength  of  purpose  to  silence  the 
solicitations  with  which  he  was  be- 
sieged ;  an^e,  1209,  Tawney  v.  Long^ 
26  P.  F.  Smith,  101 ;  Thompson 
V.  Kyner^  15  Id.  268.  This  can 
hardly  be  maintained  as  a  univer- 
sal proposition,  and  is  clearly  out 
of  place,  when  such  means  are 
soccessfully  employed  to  induce  a 
weak  or  infirm  man,  to  make  a  par- 
tial and  unjust  disposition  of  his 
estate ;  Harrell  v.  Harrell^  1  Du- 
vall. 

Where  a  legatee  obtains  a  pref- 
erence, by  a  false  statement  concern- 
ing one  who  has  a  legal  or  para- 
mount claim  on  the  testator's 
bounty,  there  is  a  palpable  fraud 
which  avoids  the  bequest ;  Deitrick 
V.  Deilrick,  6  S.  &  R.  207 ;  but  it 
was  held  in  Monroe  v.  Barclay ^  17 
Ohio,  N.  S.  302,  that  relief  ought 
not  to  be  afforded  on  such  grounds, 
unless  the  false  representation  was 
an  immediate  and  efficient  cause 
for  the  execution  of  the  will. 

From  the  language  held  in  these 
instances,  which  accords  with  the 
main   current  of   American  deci- 


sion, we  may  deduce  the  follow- 
ing inferences :  1st,  that  influence 
which  would  be  undue  in  the  case 
of  a  gift  inter  viooa^  is  not  neces- 
sarily undue  in  that  of  a  will ;  2d, 
that  influence  is  not  ordinarily  un- 
due in  the  case  of  a  will,  unless  it 
amounts  to  a  moml  coercion,  sus- 
pending the  free  exercise  of  the 
testator's  j  udgment,  or  substituting 
another's  will  for  his  own ;  3d, 
that  one  may  use  the  influence 
arising  from  a  confidential  relation, 
like  that  of  attorney,  parent,  or 
guardian,  to  procure  the  execution 
of  a  will  in  his  favor ;  4th,  that 
the  existence  of  a  confidential  re- 
lation between  the  legatee  and  the 
testator,  does  not  shift  the  ]»urden 
of  proof  or  render  it  incumbent  on 
the  legatee  to  prove  that  he  did 
not  unduly  infiuence  the  testator  ; 
Redfield  on  Wilh,  524  Ch.  10, 
sect.  38 ;  Gardiner  v.  Gardiner^ 
34  New  York,  155,  161 ;  Means  v. 
MeanSj  5  Strobhart  Law,  167; 
Tawney  v.  Long^  26  P.  F.  Smith, 
106,  115;  Brown  y»  Molliston^  3 
Wharton,  129,  138;  Tyson  v.  Ty- 
8on^  87  Maryland,  567 ;  Wittman 
V.  Ooodhand^  26  Id.  95 ;  Boe  v. 
Taylor^  45  Illinois,  485 ;  Seguine 
V.  Seguine^  4  Abbott's  Ch.  Ap- 
peals, 191;  Leeper  y.  Taylor^  47 
Alabama,  221 ;  Hall  v.  Hall^  38 
Id.  131  ;  Eckert  v.  Flowry^  7 
Wright,  346 ;  Turner  v.  Cheese- 
man^  2  McCarter,  243  ;  Moore  v. 
Plummeltj  lb.  367  ;  Clarke  v.  Da- 
vis^ 1  Redfield,  249;  Hoge's  Es- 
tate^ 2  Brewster,  450;  Bobb  v. 
Graham^  43  Indiana,  1 ;  Lee  v. 
Lee^  71  North  Carolina,  139. 

Within  certain  limits  these  prop- 
ositions are  just,  but  there  is   a 
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point  where  they  cease  to  be 
applicable.  In  the  case  of  a 
gift,  the  donor  relinquishes  what 
the  donee  receives,  while  one 
may  acquire  the  consideration  or 
regard  of  those  who  are  to  come 
after  him,  through  the  execution 
of  a  will,  without  parting  with  any- 
thing that  it  is  possible  for  him  to 
retain.  Hence  a  parent  may  per- 
suade his  child  to  bequeath  his 
whole  estate,  without  incurring  the 
censure  to  which  he  would  be  lia- 
ble, if  he  were  to  induce  him  to 
make  a  deed  of  gift.  It  does  not 
necessarily  vary  the  case,  that  the 
l)equest  is  in  favor  of  the  parent, 
if  there  is  no  one  who  has  an 
equal  claim  on  the  bounty  of  the 
the  child ;  see  Parfitt  v.  Lat&- 
Z^ss,  L.  R.  2  Probate  &  Divorce, 
462,  469  ;  Gaither  v.  Oaither,  20 
Georgia,  709.  And  so  of  a  be- 
quest from  a  sister  to  a  brother, 
from  a  husband  to  a  wife,  or  from 
a  penitent  or  client,  to  his  confes- 
sor or  attorney.  It  is  always  al- 
lowable to  employ  argument,  per- 
suasion, or  even  importunity,  to 
induce  one  to  do  that  from  which 
no  rule  of  law  or  morals  bids  him 
to  refrain,  and  within  this  limit  in- 
fluence does  not  vitiate  a  will ; 
Boe  V.  Taylor^  45  Illinois,  485, 
491 ;  Chandler  v.  Ferris^  1  Har- 
rington, 454,  464 ;  Parfitt  v.  Law- 
lesH^  L.  R.  2  Probate  and  Divorce, 
462,  469.  But  an  attorney  who 
should,  by  advice,  suggestion,  or 
entreaty,  induce  his  client  to  be- 
queath the  bulk  of  his  estate  to  him, 
to  the  exclusion  of  his  wife  and  chil- 
dren, would  be  justly  chargeable 
with  undue  influence,  although  it 
did  not  amount  to  a  ^^  coercion  or 


dominion  exercised  over  the  testator 
against  his  will,"  or  a  coercion  or 
dominion  so  .strong  that  it  could 
not  be  resisted;  In  re  WeUh^  1 
Redfield,  238.  Nay,  more ;  such 
an  adviser  might  well  be  regarded 
as  within  Loixi  Eldon's  "  great 
rule,"  that  he  who  bargains  in  a 
matter  of  advantage  with  a  person 
who  places  confidence  in  him,  is 
bound  to  show  that  a  reasonable 
use  has  been  made  of  that  confi- 
dence, which  is  confessedly  broad 
enough  to  comprehend  gifts  inter 
vivoR^  and  should  seemingly  in- 
clude testamentary  gifts,  and  do- 
nations causa  mortis  ;  see  Boyd  v. 
Boyd,  16  P.  F.  Smith,  283,  293. 
To  induce  one  to  make  an  ^^  inoffi- 
cious" will,  is  not  less  culpable  than 
to  induce  him  to  denude  himself 
by  a  voluntary  gift ;  Newhouse  v. 
Goodwin,  17  Barb.  236.  In  the 
latter  case  the  injury  is  direct  to 
the  grantor  ;  in  the  former  through 
him  to  others  ;  but  the  person  who 
prompts  the  act  is  morally  respon- 
sible in  both.  And  where  such 
advice  is  given  from  interested  and 
selfish  motives,  by  one  on  whom 
the  testator  habitually  relies,  or  to 
whom  he  has  recourse  for  informa- 
tion and  advice,  there  is  a  flagrant 
breach  of  confidence  which  should 
not  go  unredressed  ;  Newhouse  v. 
Goodwin  ;  Harvey  v.  Sullens,  46 
Missouri,  147  ;  Harrell  v.  Harrell, 
1  Duvall,  203  ;  Denton  v.  Franklin, 
9  B.  Monroe,  28  ;  Boyd  v.  Smith, 
16  P.  F.  Smith,  283. 

The  burden  of  proof  is  not  so 
easily  determined.  Lord  Pen- 
zance intimated,  in  Parfitt  v.  Lato- 
less,  that  as  tbere  are  two  parties 
to  a  gift,  and  but  one  to  a  will,  an 
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explanation  may  be  demanded  in 
the  former  case,  which  it  would  not 
be  just  to  require  in  the  latter; 
and  a  similar  view  was  taken  in 
Lee  V.  Lee^  71  North  Carolina, 
139  ;  yet  it  is  obvious  that  a  lega- 
tee may,  and  not  unfrequently 
does,  take  an  active  part  in  pro- 
cnring  the  execution  of  a  will, 
while  a  gift  may  be  perfected  by  a 
transfer  on  the  books  of  a  corpora- 
tion, or  the  execution  and  record- 
ing of  a  deed,  without  the  knowl- 
edge of  the  donee,  and  his  assent 
presumejd  afterwards  as  to  an  act 
done  for  his  benefit.  The  ques- 
tion seems  to  be  one  of  fact  in 
both  cases,  and  all  that  can  ordi- 
narily be  asked  of  the  beneficiary 
in  either,  is  to  show  that  he  had  no 
voice  in  the  transaction,  or,  if  he 
had,  that  his  advice  was  free  from 
taint  or  bias,  or  that  the  donor 
had  the  benefit  of  a  full  and  free 
consultation  with  some  disinter- 
ested third  person.  If  any  one  of 
these  heads  appeal's  with  sufiScient 
clearness,  it  will  not  be  requisite 
for  him  to  go  further,  unless  there 
is  some  direct  proof  of  undue  in- 
fluence. See  Ash  well  v.  Lomi^  2 
L.  R.  Probate  &  Divorce,  477  ; 
Crispall  v.  Dubois^  4  Barb.  393. 

It  has  also  been  said,  that  the 
presumption  against  a  voluntary 
deed  is  stronger  than  it  can  well 
be  in  the  case  of  an  inofficious 
will,  because  men  are  less  careful 
for  those  who  are  to  come  after 
them  than  for  themselves.  The 
history  of  life  insurance  shows 
that  this  is  not  a  universal  rule, 
but  if  the  remark  were  just,  it 
would  simply  weaken  the  presump- 
tion, not  exclude  it.     There  are 


few  things  in  which  mankind  more 
generally  agree,  than  in  the  wish 
that  their  property  should  devolve 
after  death  on  their  descendants, 
or  in  their  default  on  some  one  who 
is  of  their  lineage.  That  a  will 
runs  counter  to  this  sentiment, 
is  not  a  sufficient  ground  for 
ascribing  it  to  undue  influence. 
But  when  such  a  will  is  made  in 
favor  of  one  who  is  so  placed  as 
to  have  a  controlling  power  over 
the  testator's  mind,  it  is  not  un- 
reasonable to  require  him  to  show, 
that  he  did  not  bring  about  a  re- 
sult that  would  not  have  ensued  in 
the  normal  course  of  events. 
Boyd  V.  Boyd^  16  P.  F.  Smith,  283, 
293;  Newhouse  v.  Goodwin^  17 
Barb.  236. 

In  Newhouse  v.  Ooodwin^  the 
court  said  that  the  mere  circum- 
stance, that  the  parties  stood  in 
the  relation  of  client  and  attorney, 
"  called  for  great  circumspection," 
/and  that  as  there  was  the  super-  . 
added  proof  that  the  testator  had 
left  his  wife  destitute,  and  given 
all  his  estate  to  his  attorney,  there 
was  a  clear  ground  for  vacating 
the  devise. 

The  weight  of  authority  accord- 
ingly is,  that  although  the  mere 
existence  of  a  confidential  relation 
does  not  shift  the  burden  of  proof, 
yet  where  the  will  is  one  which  the 
testator  could  not  make  consis- 
tently with  the  claims  of  duty  and 
afl*ection,  and  therefore,  presuma- 
bly, would  not  have  made  if  he  had 
been  left  to  the  dictates  of  his 
own  judgment,  the  bequest  should 
be  pronounced  invalid,  unless 
some  evidence  is  adduced  which 
overcomes  the  unfavorable    influ- 
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ence  arising  on  the  face  of  the 
transaction;  Meek  v.  Perry ^  36 
Mississippi,  196;  Harvey  v.  SuU 
lens^  46  Missouri,  146 ;  Oarvin  v. 
Williams^  44  Id.  466;  Breed  v. 
Pratt ^  18  Pick.  155;  Morris  v. 
Stokesy  21  Georgia,  652 ;  Gonant  v. 
Jackson^  16  Yermont,  336,  363 ; 
Tyler  v.  Gardiner^  35  New  Yerk, 
559,  564 ;  Kinne  v.  Johnson^  60 
Barb.  78  ;  Lake  v.  Henney^  38  Id. 
68 ;  see  Nixsen  v.  Nixsen^  3  Ab- 
bott App.  360,  373. 

The  question  is  nevertheless, 
whether  the  bequest  was  the  vol- 
untary and  well  understood  act  of 
the  testator's  mind ;  and  an  attor- 
ney is  not  precluded  from  accept- 
ing a  testamentary  gift,  as  he 
might  be,  if  it  were  inter  vivos , 
because  in  the  latter  case  the 
donor  denudes  himself,  while  in 
the  former  he  has  the  satisfaction 
of  disposing  of  that  which  he  can 
no  longer  use;  see  Ingram  v. 
Wyatt,  1  Haggard,  348,  3  Id.  167 ; 
Meek  v.  Thomas^  36  Mississippi, 
190,  257;  Parjitt  v.  Lawless,  2  L. 
R.  Probate  and  Divorce,  462,  465, 
469 ;  Limhurger  v.  Ranch,  2  Ab- 
bott Pr.,  N.  S.  279  ;  St.  Leger's 
Appeal,  34  Conn.  434.  And  it 
has  been  held  in  New  York,  that 
the  naked  fact  of  the  testator's 
preferring  the  relatives  or  de- 
scendants with  whom  he  resides, 
to  others  at  a  distance,  does  not 
render  it  incumbent  on  them  to 
disprove  undue  influence;  Ram- 
son  v.  Brinckerhoff,  8  Paige,  491 ; 
26  Wend.  327,  340;  Glapp  v. 
Fullerton,  34  New  York,  190; 
Nixsen  v.  Nixsen,  3  Abbott  App. 
360. 

Whatever  may  be  thought  on 


this  head,  it  is  clear  that  where 
an  arbitrary  and  unjust  will,  is 
made  in  favor  of  one,  who,  as 
child,  attorney,  nurse,  or  guardian, 
might  have  influenced  the  testa- 
tor's mind,  slight  evidence  that  he 
exercised  his  power  may  suffice  to 
invalidate  the  will ;  Coleman  v. 
Robertson,  18  Alabama,  84;  Rob- 
erts V.  Trawick,  13  Id.  68,  85  ;  17 
Id.  55 ;  Gilbert  v.  Gilbert,  22  Id. 
519;  Harvey  v.  Sullens,  iQ  Mis- 
souri, 147  ;  Harrell  v.  Harrell,  1 
Duvall,  203 ;  Patterson  v.  Patter- 
son, 6  S.  &  R.  53 ;  Tyler  v.  Gard- 
iner, 35  New  York,  559, 587 ;  Van 
Pelt  V  Van  Pelt,  30  Barb.  134 ; 
Lynch  v.  Clements,  9  C.  E.  Green, 
431 ;  O^Neil  v.  Murray,  4  Brad- 
ford, 311 ;  Boyd  v.  Boyd,  16  P.  F. 
Smith,  283. 

In  Boyd  v.  Boyd,  an  aged  man, 
"  infirm  of  body,  and  certainly 
not  of  a  strong  mind,  exceedingly 
illiterate,  and  during  the  latter 
years  of  his  life,  giving  indications 
of  folly  or  excentricity,"  requested 
David  Longenecker,  his  constant 
business  adviser,  to  draw  his  will. 
Longenecker  accordingly  prepai*ed 
an  instrument  which  the  testator 
signed,  bequeathing  part  of  his 
estate  to  the  testator's  wife,  part 
to  his  child,  and  the  residue, 
amounting  to  nearly  one-third  of 
the  whole,  to  the  executors,  of 
whom  Longenecker  was  one.  The 
will  also  contained  a  legacy  to 
Longeuecker's  son.  Longenecker 
released  his  interest  under  the 
will,  which  was  propounded  by 
the  other  executor,  John  Boyd. 
It  was  alleged  on  behalf  of  the 
contestants,  that  if  the  testator 
was  not  unduly  influenced,  he  had 
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not  been  justly  counselled,  and 
that  Longenecker  did  not  suffi- 
ciently acquaint  bim  with  the 
amount  which  the  executors  would 
receive  under  the  bequest  to  them. 
Agreeably  to  Longenecker's  testi- 
mony^, the  will  was  drawn  in  accor- 
dance with  the  instructions  of  the 
testator,  and  the  latter  made  an 
estimate  of  his  estate,  and  knew 
the  amount  which  the  executors 
would  take  as  residuary  legatee. 

The  court  held  that  it  did  not 
sufficiently  appear  that  this  esti- 
mate was  full  and  accurate,  and 
that  Longenecker  should  have  ex- 
plained the  case  to  the  testator, 
and  ^*  placed  before  him  a  calcu- 
lation showing  what  the  residue 
left  to  the  executors  would  proba- 
bly be."  'i  he  circumstances  gave 
rise  to  a  '^  presumption  that  he 
had  taken  advantage  of  the  confi- 
dential position  which  he  occupied 
as  adviser  and  scrivener,  to  secure 
substantial  benefits  to  himself  and 
bis  family,  and  rendered  it  incum- 
bent on  the  proponent  to  show 
that  the  provisions  of  the  will 
were  fully  explained  and  under- 
stood by  the  testator,  and  fully 
assented  to  by  him."  Sharswood, 
J.,  said :  "  Undue  influence  is  very 
nearly  allied  to  fmud,  yet  it  may 
be  true  that  they  are  not  identical, 
so  that  while  undue  influence 
comprehends  fraud — fraud  by  no 
means  embraces  every  species  of 
undue  influence;  Redfield  on  Wills, 
510,  N.  A  person,  for  a  very  dis- 
interested purpose,  and  because 
be  sincerel}'  believes  that  it  is  the 
duty  of  a  testator  to  make  a  will  of 
a  particular  character,  may  carry 
his  persuasion  and  influence  be- 


yond that  point  which  is  legiti- 
mate. Yet  it  would  hardly  deserA^e 
so  harsh  a  name  as  fraud.  But 
where  the  end  and  purpose  of  the 
influence  is  the  benefit  of  the  party 
employing  it,  it  is  not  easy  to 
distinguish  and  save  it  from  that 
imputation.  Hence,  when  the  party 
upon  whom  rests  the  charge,  de- 
rives none,  or  a  very  inconsidera- 
ble benefit  from  the  will,  there 
must  undoubtedly  be  evidence  of 
direct  influence  exerted  at  the  time 
of  making  the  will;  such  as  in 
efiect  to  destroy  the  free  agency 
of  the  testator ;  Eckert  v.  Flowry^ 
7  Wright,  46.  But  where,  being 
an  entire  stranger — having  no 
claims  from  lawful  relationship — 
he  derives  a  very  considerable 
beneflt  from  the  act,  such  direct 
proof  ought  not  to  be,  and  is  not 
required.  Such  was  the  case  of 
Dean  v.  Negley^  5  Id.  312.'  Gen- 
eral evidence  of  power  exercised 
over  the  testator,  especially  if  he 
be  of  comparatively  weak  mind 
from  age  or  bodily  infirmity, 
though  not  to  such  an  extent  as 
to  destroy  testamentary  capacity, 
will  be  enough  to  raise  a  presump. 
tion,  which  ought  to  be  met  and 
overcome  before  such  a  will  can 
be  established.  Particularly  ought 
this  to  be  the  rule  when  the  party 
to  be  benefited  stands  in  a  con- 
fidential relation  to  the  testator. 
"  Where  the  party,"  pays  Mr.  Red- 
field,  "  to  be  benefited  by  the  will 
has  a  controlling  agency  in  pro- 
curing its  formal  execution,  it  is 
universally  regarded  as  a  very 
suspicious  circumstance,  and  one 
requiring  the  fullest  explanation. 
Thus,  where  a  will  was  written  by 
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an  attorney  or  solicitor,  who  was  to 
be  benefited  by  its  provisions,  it 
was  considered  that  this  circum- 
stance should  excite  stricter  scru- 
tiny, and  required  clearer  proof  of 
capacity,  and  the  fi*ec  exercise  of 
voluntary  choice ;  "  Redfield  on 
Wills  515,  citing  Duffield  v.  Rohe- 
8on^  2  Harring.  384.  Undoubtedly 
if  the  counsel  of  an  old  man  whose 
mental  faculties  are  impaired, 
though  not  destroyed,  by  advanced 
age,  should  draw  for  him  a  will 
giving  to  himself  the  bulk  of  his 
estate,  or  a  very  considerable  part 
of  it,  it  would  not  be  enough  to 
show  the  formal  execution  of  the 
paper  in  the  presence  of  two  sub- 
scribing witnesses  called  in  for 
the  purpose.  He  must  go  further, 
and  rebut  the  presumption  by 
some  evidence  that  the  disposition 
made  was  the  exercise  of  the  free 
will  df  the  testator.  '*The  ex- 
istence of  the  fiduciary  relation," 
says  Mr.  Redfield,  ^^  does  not 
annul  the  testamentary  act  in 
favor  of  the  attorney  by  his  client ; 
but  such  fact  calls  forth  watchful- 
ness, lest  some  improper  influence 
may  have  been  exercised.  There 
should  be  very  clear  evidence  of 
mental  capacity  and  proof  inde- 
pendent of  the  factum  that  the 
mind  free  and  unbiassed  accom- 
panied the  act ; "  Kedfield  onWills, 
529. 
Some  of  the  decisions  indicate  a 

« 

dififerent  rule,  under  which  any 
means  may  be  used  to  induce  a 
father  to  disinherit  his  child,  or 
make  an  unequal  disposition  of  his 
property,  which  fall  short  of  fraud, 
and  do  not  so  completely  subju- 
gate the  testator's  mind,  as  to  de- 


stroy his  free  agency  in  making 
the  will ;  see  Eckert  v  Flowry^  7 
Wright.  46,  51  ;   Tawney  v.  Long, 

26  P.  F.Smith,  106,  115  ;  Browne 
V.  MoUision^  3  Wharton,  129,  138 ; 
Monroe  v.  Barclay^  17  Ohio,  N.  S. 
302  ;  Parfiit  v.  Lawless^  L.  R.  2 
Probate  &  Divorce,  462,  470; 
Moritz  V.  Brought  16  S.  &  S.  403, 
408 ;  Gilbert  v.  Giibert,  22  Ala- 
bama, 529,  532 ;   Tyson  v.  Tyson^ 

27  Maryland,  568.  And  in  Eckert 
V.  Flowry^  it  was  held  to  be  a  suffi- 
cient cause  for  reversing  the  judg- 
ment of  the  court  below,  ^^  that  the 
instructions  given  to  the  jur}', 
might  have  led  them  to  infer  that 
inducing  the  testatrix  to  disinherit 
her  daughter  was  an  improper 
influence,  which  if  it  was  exerted 
would  avoid  the  will,"  We  may 
doubt  the  wisdom  of  a  course  of 
decision,  which  permits  the  mem- 
bers of  a  family  to  vie  with  each 
in  an  etfort  to  obtain  the  first  place 
in  their  father's  will,  by  bringing 
importunity  and  persuasion  to  bear 
on  his  mind.  Where  such  means 
are  legally  admissible,  and  age  or 
infirmity  gives  an  opportunity  for 
their  use,  confidence  is  neces- 
sarily impaired  while  the  parent 
lives,  and  litigation  may  ensue 
after  he  is  gone. 

In  Clapp  V.  Fullerton,  34  N. 
York,  190,  the  testator  when  in 
his  seventy-eighth  year,  and  with 
a  mind  debilitated  by  disease, 
revoked  a  former  will  which  made 
an  equal  disposition  of  his  pro- 
perty, and  bequeathed  the  whole 
of  it  to  his  younger  daiighteri 
with  whom  he  was  then  living. 
The  explanation  of  this  change 
of  purpose,  lay  far  back  in  some 
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words  which  had  been  uttered 
by  his  wife  during  the  brain  fever 
which  terminated  her  existence, 
and  which  implied  that  their  eldest 
child  was  not  legitimate.  They 
made  so  little  impression  on  him 
at  the  time,  that  this  child  held  a 
first  place  in  his  affections  for 
more  than  forty  years,  and  until  in 
extreme  old  age,  he  began  to  sus- 
pect the  fidelity  of  her  mother. 
This  occurred  while  he  was  re- 
siding in  the  house  of  his  younger 
daughter,  who  took  no  means  to 
remove  the  false  impression,  and 
seems  to  have  encouraged  it,  until 
it  resulted  as  above  described. 
The  court  came  reluctantly  to  the 
conclusion  that  there  was  not  suffi- 
cient evidence  of  undue  influence. 
Porter,  J.,  said,  "  the  mind  is  in- 
voluntarily predisposed  against 
the  will  by  its  apparent  inequality 
and  injustice.  Many  of  the  cir« 
cumstances  surrounding  the  trans- 
action cloud  it  with  grave  suspicion. 
The  strong  probability  is,  that  the 
testator's  false  impression  in  re- 
gard to  his  wife,  received  encour- 
agement from  those  who  should 
have  been  the  first  to  disabuse  him 
of  his  error.  It  appears,  from  the 
testimony  of  his  sister,  Mrs.  Wil- 
son, that  even  after  his  death,  the 
proponent  affected  to  credit  the 
scandalous  imputation  ;  though  it 
would  seem,  from  the  nature  of  the 
case,  that  the  only  absolute  assur- 
ance she  could  have,  either  of  her 
own  or  Iter  sister's  legitimacy,  was 
the  purity  of  the  mother  whose 
honor  she  seemed  ready  to  impugn. 
We  do  not  think  the  proof  of  un- 
due influence  rises  to  a  degree  of 
strength  which  would  justify  the  re- 


jection of  the  will."  This  decision 
is  questionable,  because  if  "  oppor- 
tunity and  interest "  were  not  of 
themselves  enough  to  shift  the  bur- 
den of  proof,  they  should  have  had 
that  effect,  when  coupled  with  the 
fact  that  the  devisee  had  fostered 
the  delusion  which  every  filial  sen- 
timent should  have  prompted  her 
to  dispel.  And  such  should  clearly 
have  been  the  judgment,  in  view  of 
the  antecedent  will,  which  having 
been  made  two  years  previously, 
and  when  the  circumstances  were 
the  same,  afforded  an  unerring 
guide  to  the  unbiassed  intention  of 
the  testator. 

A  will  should  not  be  vacated  on 
the  ground  of  undue  influence,  un- 
less it  was  an  efficient  cause,  with- 
out which  the  devise  would  not 
have  been  made  ;  Shailer  v.  jBwm- 
Hted^  99  Mass.  112,  121.  It  is  of 
little  moment  that  the  testator  was 
solicited  to  do  that,  to  which  he 
would  have  Inclined  from  duty  and 
affection.  For  a  like  reason,  the  in- 
fluence must  be  a  present  and  con- 
trolling motive  at  the  time,  and  it  is 
not  enough  to  show  that  the  testa- 
tor had  been  subjected  to  a  moral 
pressure  at  a  former  period,  if  the 
constraint  was  removed  and  he 
was  free  to  follow  his  own  judg- 
ment; Mahon  V.  Ryan^  8  Harris, 
329;  Monroe  \.  Bewley.  17  Ohio, 
N.  S.  302,  318;  Dean  v.  Negley^  7 
Wright,  312,  317;  Ecktrt  v. 
Flowry,  7  Wright,  46  ;  Shailer  v. 
Bumatead^  99  Mass.  112  ;  Thomp- 
son V.  Ryner^  15  P.  F.  Smith,  366  ; 
Tawney  v.  Long^  26  Id.  106,  115. 
It  is  essential,  said  Woodward,  J., 
in  Mahon  v.  Ryan^  "  to  a  good  tes- 
tament that  the  mind  of  the  testa- 
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tor  in  the  making  of  it  be  free,  and 
not  moved  by  fear,  fraud,  or  un- 
due flattery ;  and,  therefore,  "  if  a 
man,  b}'  occasion  of  some  present 
fear  or  violence,  or  threatening  of 
future  evils,  do  at  the  same  time, 
or  afterward,  by  the  same  motive 
(that  is,  when  acting  under  that 
influence),  make  a  testament,  it  is 
void,  not  only  as  to  him  that  put 
him  so  in  fear,  but  as  to  all  others, 
albeit  the  testator  confirm  it  with 
an  oath;"  Touchstone,  405.  It 
must  be  a  present  constraint,  ope- 
rative on  the  mind  of  the  testator 
in  the  very  act  of  making  the  tes- 
tament. Threats  and  violence,  or 
any  undue  influence  long  past  and 
gone,  and  in  no  way  shown  to  be 
connected  with  the  testamentary 
act,  are  not  evidence  to  impeach  a 
will." 

It  might  be  inferred  from  the 
language  iield  in  Eckert  v.  Flowry^ 
that  a  perverse  and  oflScious  use 
of  persuasion  or  argument,  by 
which  a  parent  is  induced  to  re- 
solve on  disinheriting  his  child, 
is  not  a  sufl9cient  ground  for 
setting  aside  the  will,  if  it  is  not 
made  until  a  subsequent  period 
when  there  is  no  immediate  pres- 
sure. This  is  carrying  the  propo- 
sition very  far,  because  the  mind 
may  be  so  effectually  prepossessed 
or  prejudiced,  as  to  preclude  the 
exercise  of  an  unbiassed  judgment. 
One  who  has  been  thus  influenced 
may  seem  to  be  a  free  agent,  but 
is  really  as  much  the  tool  or  in- 
strument of  him  whose  advice  lie 
follows,  as  if  the  latter  were  over 
shadowing  him  at  the  time;  see 
Ream  v.  Farthemere,  8  Barr,  460. 
There  is  some  presumption   that 


what  is  proved  to  have  existed, 
continues  ;  and  it  was  justly  ob- 
served by  Coulter,  J.,  in  Beam  ▼. 
Parihemere^  that  an  impression 
once  made,  may  become  rooted  by 
the  lapse  of  time. 

The  weight  of  authority  accord- 
ingly seems  to  be,  that  it  is  imma- 
terial when  the  undue  influence  was 
applied,  if  it  continued  to  operate 
as  a  controlling  cause  at  the  mak- 
ing of  the  will ;  Taylor  v.  Wil- 
liams^ 20  Missouri,  306  ;  Davis  v. 
Calvert^  5  Gill  ti  Johnson,  269. 

The  rule  is  not  so  stringent  as 
to  require  that  the  proof  of  undue 
influence  should  be  confined  to  the 
time  of  the  execution  of  the  will. 
It  IS  sufficient  that  the  will  was 
executed  afterwards,  under  the 
control  of  such  influence,  and  that 
by  reason  of  it,  the  testator  was 
deprived  of  the  free  agency  indis- 
pensable to  the  making  of  a  valid 
testamentary  disposition  of  his 
property;  Davis  v.  Calvert^  5  Gill 
A  J.  269  ;  Roberts'  Ex'r  v.  Traw- 
ick^  n  Ala.  58  ;  Bunyard  v.  McEU 
roy^  21  Id.  311,  316.  So  proof  that 
a  son  imperiously  told  his  father 
sometime  prior  to  the  execution 
of  the  will,  to  ^^  shut  up  and  not 
make  so  much  noise,"  and  that  the 
father  obeyed,  may  be  admissible 
as  showing  that  the  sou  had  both 
the  power  and  the  disposition  to 
exercise  a  controlling  influence 
over  the  father's  mind ;  Lewis  v. 
Mason^  109  Mass.  169. 

Burden  op  Proof. — ^The  bur- 
den of  proof  is,  ordinarily,  on  him 
who  alleges  undue  influence,  and 
he  must  show  why  an  instrument 
which  has  been  executed  with  the 
forms  required  by  law,  should  be 
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set  aside;    Baldwin  v.   Phillips^ 
99   Mass.    79 ;    Shailer   v.  Bum- 
steady  lb.  112;  McKeony.  Barnes ^ 
108,  Id.  344  ;  Zimmerman  v.  Zim- 
merman ^  11  Harris,  577.     So  the 
weight  of  authority  is,  that  the  tes- 
tator Sibould  be  presumed  to  have 
had  a  sound,  disposing  mind  and 
memory,  unless  enough  appears 
to  warrant  a  different  inference; 
Den  V.  Gibbons^  3  Zabriskie,  117, 
155 ;   Sloan  v.  Maxwell^  2  Green 
Ch.  581 ;  Tallow  v.  Tatlow,  4  P.  F. 
Smith,  231;   Earn  v.   Snyder ^  46 
Barb.  230  ;  Brown  v.  Middleton^  3 
Wharton  139 ;  Jackson  v.  King^  4 
Cowen,  207  ;  Brown  v.  Torrey^  24 
Barb.  583;  Delafield  v.  Far  risk  ^ 
25  New  York,  9,  31,  66,   73,  97. 
Brown  v.  Hutchison^  26  Vermont, 
38,   45  ;   Higgins   v.    Carlton ,  28 
Maryland,  118,  141. 

In  Massachusetts,  on  the  other 
hand,  the  testator's  competency 
will  not  be  taken  for  granted,  and 
must  be  established  by  the  party 
who  propounds  the  will ;  Crown* 
ingshield  v.  Crowningshieldj  2 
Gray,  526;  Baldwin  v.  Phillips^ 
99  Mass.  79;  Shailer  v.  Bum- 
steady  lb.  112;  Nash  v.  Burit^  16, 
Id.  173 ;  see  Delafield  v.  Par- 
risk^  25  New  York,  9,  34. 

The  question  was  much  con- 
sidered in  Delafield  v.  Parrish, 
where  the  majority  of  the  court 
adhered  to  the  rule  as  previously 
established  in  New  York,  hut 
also  seem  to  have  agreed  with  Da- 
vies,  J.,  that  if  upon  ^^  a  careful 
and  accurate  consideration  of  all 
the  evidence  on  both  sides,  the 
conscience  of  the  court  is  not 
judicially  satisfied  that  the  paper 
in  question  does  contain  the  last 

VOL.  II. — 81 


will  of  the  deceased,  the  court  is 
bound  to  conclude  that  the  instru- 
ment is  not  entitled  to  probate." 
Thus  considered,  the  presumption 
regulates  the  order  of  proof,  while 
leaving  the  court  free  to  decide 
according  to  the  weight  of  the  evi- 
dence. If  the  testimony  for  and 
against  the  testator's  competency 
is  equipoised,  the  heir  or  next  of 
kin,  sliould  not  be  deprived  of 
their  common  law  and  statutory 
right,  by  an  instrument  which 
may  or  may  not  be  valid. 

Although  the  unreasonableness, 
or  injustice  of  a  will,  is  not  alone 
sufficient  to  render  it  invalid ;  see 
Jackson  v.  Jackson^  39  New  York, 
Gamble  v.  Gamble^  37  Barb.  373 ; 
it  may  be  taken    into  consider- 
ation in  determining  the  testator's 
competency,  and  be  one  of  several 
circumstances,    which      together 
prove    that    he  was  of   unsound 
mind  ;  see  Patterson  v.  P alter son^ 
6  S.  &  R.  55,  57 ;   or  subject  to 
some  undue  influence  which  pre- 
vented the  exercise  of  an  unbiassed 
judgment;     Neil   v.     Murray^    4 
Bradford,  311 ;  Clarke  v.  Fisher^ 
1     Paige,    171,  177;     Lynch    v. 
Clements^  9   C.  E.  Greene,  431  ; 
ante^  1240. 

"  The  court,"  said  Chilton,  J.,  in 
Roberts  v.  Trawick^  13  Alabama, 
35  ;  ^'  should  have  admitted  all  tes- 
timony conducing  to  show  the  un- 
natural character  of  the  will  in  con« 
trovers}' ;  that  it  deprived  the  most 
unfortunate  of  the  testator's 
family  from  any  participation  in 
his  bounty,  is  a  circumstance, 
which,  in  connection  with  other 
circumstances,  was  proper  to  go 
to  the  jury.     One  question  was, 
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whether  the  wife  of  tlie  testfttor, 
lad  exercised  sucti  undue  influ- 
;nce  over  bis  mind  as  to  take  away 
lis  freedom  in  the  execution  of  his 
frill.  To  establieh  this,  it  was 
iompetent  for  the  contestants  in 
ionnection  witli  proof  of  facts  or 
ifforts  on  her  pnrt  to  induce  its 
execution  in  a  particular  way,  to 
ibow  that  the  testator  was  old — 
vas  in  feeble  health — of  weak 
nind — was  unduly  prejudiced  by 
lis  wife  against  his  children,  and 
,hat  his  will  was  not  sucii  aa  a 
nan  influenced  by  the  ordinary 
eeiings  which  prompt  us  to  pro- 
vide for  our  offspring,  would  have 
nade.  On  the  other  hand,  it  was 
rompetent  to  show  that  he  had 
tause  for'rejecting  the  claims  of 
lis  children,  or  that  the  inSuence 
■xercised  by  the  wife  was  but  the 
iscendancy  which  her  virtues 
rained  over  him.  For  to  deny  the 
egitimate  exercise  of  such  infiu- 
mce,  would  be  to  "  rob  virtue  of 
ler  reward  ;"  Small  v.  Small,  i 
]!reen,  220. 

The  inquiry  may  take  a  wide 
range,  and  embrace  every  fact  that 
8  calculated  to  throw  light  on  the 
provisions  of  the  will,  and  show 
ihat  they  accorded  with  the  testa- 
;or's  deliberate  and  long  settled 
jurpose ;  Neel  v.  Poller,  4  Wright, 
183  ;  Norria  v.  Sheppard,  80  Har- 
ris, 475 ;  Lewie  v.  Mason,  109 
Mass.  169,  Glover  v.  Hayden,  4 
[pushing,  560.  Evidence  that  the 
irill  was  made  from  deference  to 
:he  wishes  and  request  of  the  pa- 
rent, from  whom  the  property  de- 
icended  to  the  testator,  is  conse- 
quently admissible  to  disprove  an 
Ulegation  that  the  will  was  unduly 


procured  by  the  devisee;  G 
V.  Eayden,  4  Cusbing,  580; 
a  similar  decision  was  mat 
Neel  V.  Poller. 

Weakness  op  Mind. — TL 
no  precise  criterion  of  the  a 
capacity  necessary  for  the  f 
tion  of  a  will,  although  it  liai 
said  that  the  inquiry  is-_" 
the  testator's  mind  and  mi 
sufficiently  sound  to  enable  \ 
know  and  understand  the  bu 
in  which  be  was  engaged? 
other  words,  was  he  competi 
recollect  of  whit  his  propert; 
sisted,  and  determine  who  s 
possess  it  after  his  dec< 
Clarke  v.  Fisher,  1  Paige, 
Nixsen  v.  Nixsen,  3  Abbott 
peal,  370;  Den  v.  Vanclei 
Washington  C.  C.  R.  261;  1 
Gibbons,  2  Zabriskie,  111, 
Lowe  V.  Williamsoji,  1  Greer 
82,85.  Someof  theauthoril 
8ert,that  less  may  suffice  for  s 
mentary  disposition,  than  wo 
requisite  for  the  transaction  c 
ness,  or  to  makeagift  inter 
see  Stewart  v.  Linpenard,  2fi 
255  ;  Blanchard  v.  Nestle,  3 
37  ;  Clarke  v.  Sawyer,  2  Com 
498  ;  Harrinon  v.  Roman,  3 
ington  C.  C.  R.  58.  This  d 
tion  was  gravely  qtieation 
Delafield  v.  Parrish,  K5  New 
9,  28 ;  and  it  would  seem  th 
who  has  not  sufficient  capac 
the  execution  of  a  deed,  is  dc 
petent  to  dispose  of  his  pr 
by  will.  The  question  i 
whether  the  act  is  testament 
inter  vivos,  but  is  it  with 
comprehension  of  the  mint 
wliicb  it  proceeds ;  Oreen  v. 
9  Qrattan,  330,  333.     More 
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standing  may  no  doubt  be  requi- 
site for  the  negotiation  of  a  eon- 
tract  of  sale,  than  for  the  mere 
transmission  of  the  title  to  real  or 
personal  estate,  but  this  has  no 
necessary  connection  with  the  dif- 
ference between  deeds  and  wills. 

Weakness  of  mind  is  not  less 
material  in  determining  whether  a 
will  was  procured  by  undue  influ- 
ence, than  it  is  in  the  case  of  a 
deed,  and  if  the  bequest  is  unrea- 
sonable and  disproportionate,  and 
the  testator  was  so  placed  that  he 
might  have  been  controlled  by  the 
legatee,  it  may  be  incumbent  on 
the  latter  to  prove  that  he  did  not 
exercise  his  power ;  Bates  v.  Bates^ 
27  Iowa,  110 ;  Delafield  v.Farrish^ 
25  New  York,  9,  92  ;  Clarke  v. 
Fisher,  I  Paige,  171,  176;  Clarke 
V.  Sawyer,  3  Comstock,  498  ;  Bam- 
bier  V.  Tryort,  Sanford's  Ch.  3,51 ; 
2  Barb.  Ch.  411,  412;  Bohinson  v. 
Hutchinson,  26  Yermont,  38,  46 ; 
Ashtrell  v.  Lomis,  L.  R.  2  Probate 
and  Divorce,  477.  But  this  infer- 
ence should  not  be  drawn  in  the 
absence  of  direct  proof,  unless  the 
legatee  receives  a  disproponionate 
benefit  under  the  will,  or  it  is  con- 
trary to  the  testator's  intentions 
as  previously  expressed ;  Boyd  v. 
Boyd,  14  P.  F.  Smith,  283,  293. 

Declarations  of  Testator. — 
It  has  been  held,  that  although  the 
testator's  declarations  are  a  good, 
and,  in  some  respects,  the  best 
criterion  of  his  mental  condition, 
they  are  not  evidence  of  any  other, 
or  extrinsic  fact;  Waterman  v. 
Whitney,  1  Keman,  157  ;  Bates 
V.  Bates,  27  Iowa,  110;  nor  to 
prove  that  he  was  influenced  or 
imposed  upon  in  the  making  of  the 


will ;  Irish  v.  Johnston,  5  S.  &  R. 
573 ;  3foritz  v.  Brovgh,  16  Id.  403  ; 
Bobertson  v.  Hadlyme,  8  Conn 
254;  Waterman  V.  Whitney ;  Bob- 
inson  v.  Hutchinson^  26  Yermont, 
28  ;  Nelson  v.  McGiffin,  3  Barb. 
Ch.  158 ;  Mc  Tarjgart  v.  Thompson, 
2  Harris,  149, 154  ;  unless  they  are 
made  at  the  time,  or  so  soon  after- 
ward as  to  be  part  of  the  res  gestae; 
Smith  V.  Fenner,  1  Gallison,  170; 
Boberts  v.  Trawick,  13  Alabama, 
68.  In  Smith  v.  Fenner,  the  court 
said  that  such  utterances  want  the 
sanction  of  an  oath,  and  have  no 
greater  weight  as  proof  of  antece- 
dent facts,  than  if  they  proceeded 
from  a  third  person. 

Agreeabl}'^  to  these  authorities, 
the  testator's  allegations  that  the 
will  was  extorted  by  ill  treatment 
or    incessant    importunity,    may 
show  that  he  was  infirm  of  mind  or 
purpose,  but  not  that  he  was  im- 
portuned or  coerced.    Thus,  in  Mc- 
Taggart  v.  Thompson,  2  Harris, 
149,  154,  a  declaration  that  "  he 
had  ruined  his  famil}',  and  that  he 
was  deceived  and  imposed  upon  by 
the  persons  who  had  induced  him 
to  make  the  will,"  were  said  to  be 
admissible,  because  nothing  could 
more  clearly  indicate  fatuity,  than 
to  complain  of  that  which  could  be 
remedied  bj^  simply  burning  the 
will ;  and  a  similar  decision  was 
made  in  Bates  v.  Bates, 

The  general  rule  that  the  decla- 
rations of  one  in  possession  of  real 
or  personal  estate,  are  evidence 
against  those  who  claim  title  un- 
der him,  would  nevertheless  seem 
broad  enough  to  include  what  is 
said  either  before  or  after  the  mak- 
ing of  an  instrument,  which,  like 
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a  Tvill,  IS  ambulatory  till  death ;  2 
Smithes  Leading  Cases,  397, 7  Am. 
ed. ;  and  see  the  dissenting  opinion 
of  Spencer,  J.,  in  Jackson  v.  Knif- 
fen^  2  Johnson,  31,  36.  The  bet- 
ter opinion,  consequently  seems 
to  be,  that  the  testator's  complaints 
that  he  was  under  moral  or  physi- 
cal coercion,  and  could  not  do  as 
he  desired,  or  even  of  particular 
instances  of  importunity  or  ill 
treatment,  may  be  received  to 
show  that  the  will  was  procured 
by  fraud  or  undue  influence ;  Reel 
V.  Reel^  1  Hawks,  248 ;  Howell  v. 
Borden^  3  Devereux,  442;  Ram- 
bler V.  Tryon^  7  S.  &  R.  90,  93 ; 
Bates  V.  Bates^  27  Iowa,  110. 

A  charge  of  undue  influence 
may  be  repelled  by  the  testator 
subsequently  declaring  himself  sat- 
isfied with  the  will,  or  that  it 
was  freely  and  voluntarily  made ; 
and  when  such  evidence  has  been 
adduced,  it  may  be  counteracted 
by  proof  of  subsequent  expres- 
sions of  a  diflerent  kind ;  see 
Nelson  v.  M'Oiffin,  3  Barb.  Ch. 
168;  Allen  Y,  The  Administrator^ 
3  Bradford,  373  ;  O'Neale  v.  Mur- 
ray^ 4  Id.  311 ;  Nixsen  v.  Nixsen,  3 
Abbott,  App.  360. 

It  is  generally  conceded  that 
any  act  or  declaration  of  the 
testator,  prior  to  the  date  of  the 
will,  which  throws  light  on  his 
intentions  with  regard  to  the  dis- 
position of  his  propert}^,  or  indi- 
cates the  stale  of  his  feelings  and 
affections  towards  those  who  pro- 
pound or  contest  the  instrument, 
may  be  admissible  when  the  ques- 
tion is  one  of  fraud,  undue  influ- 
ence, or  weakness  of  mind  ;  Oil- 
bert  V.  Qilbert^  22  Alabama,  629  ; 


O^Neale  v.  Murray^  4  Bradford, 
311 ;  Dietrich  v.  Dietrich^  6  S.  & 
R.  207  ;  Iddings  v.  Iddings^  7  Id. 
Ill;  Neel  v.  Potter^  4  Wright, 
483;  Norris  v.  S/iepjoarcf,  8  Harris, 
476.  In  Neel  v.  Potter^  the  pro- 
ponent was  accordingly  permitted 
to  show  that  the  testator  had  de- 
clared at  intervals  during  a  perio<l 
of  many  years,  that  he  intended 
to  leave  his  farm  in  the  name  of 
Neel,  as  a  means  of  showing  that 
the  will  was  not  the  result  of  un- 
due influence,  but  had  been  made 
in  pursuance  of  a  long  cherished 
resolve.  So,  in  Norris  v.  Sheppard^ 
proof  that  the  testator  lived  on 
amicable  terms  with  his  sisters,  and 
said,  shortly  before  leaving  home, 
that  all  that  he  possessed  should 
go  to  them  at  his  death,  was  held 
admissible  to  corroborate  the  pre- 
sumption arising  from  the  other 
evidence  in  the  cause,  that  he  was 
not  of  sound  mind  at  the  time  of 
making  the  will,  by  which  he  sub- 
sequently bequeathed  his  property 
to  a  companion,  who  was  with  him 
during  his  last  illness;  ante,  1240. 
Where  the  question  is  between 
a  will  as  to  which  there  is  no  doubt 
that  it  was  a  free  and  unbiassed 
expression  of  the  testator's  pur- 
pose, and  one  of  later  date  which 
is  executed  under  circumstances 
that  are  suggestive  of  undue  in- 
fluence, the  burden  of  proof  is  on 
him  who  sets  up  the  second  in- 
strument, and  if  the  evidence 
is  equipoised  the  former  will 
should  be  sustained ;  Dela field  v. 
Parrish,  25  N.  Y.  959 :  Tyler  v. 
Gardiner,  35  Id.  583;  Boyd  v. 
Boyd,  16  P.  F.  Smith,  283,  296; 
Boyd  V.  Ely,   8  Watts,   66,   72; 
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Marsh  v.  Tyrrell^  2  Haggard^  87, 
110.  In  determining  the  question, 
the  court  may  consider  the  nature 
of  the  first  bequest,  and  whether 
their  are  any  circumstances  to 
explain  or  justify  the  testator's 
change  of  purpose.  For  a  like 
reason,  prior  testamentary  decla- 
rations are  admissible  to  show 
what  ^^  the  testator's  intensions 
were  when  his  understanding  was 
clear,  and  before  he  was  assailed 
by  family  intrigue ; "  Irish  v. 
Smithy  8  S.  &  R.  573 ;  Norris  v. 
Sheppard,  8  Harris,  475 ;  Titlow 
T.  Titlow,  4  P.  F.  Smith,  216, 231 ; 
Roberts  v.  Trawick^  13  Alabama, 
68 ;  Oilbert  v.  Gilbert^  22  Id.  529, 
533,  ante. 

Will  prepared  by  Legatee. — 
When  a  will  is  in  the  handwriting 
of  one  who  derives  a  benefit  under 
it,  which  exceeds  his  just  preten- 
sion ;    Newhouse  v.   Gardiner^  17 
Barb.    256  ;    Adair  v.  Adair ^  30 
Georgia,  102;   Patton  v.  Allison^ 
7  Humphreys,  320  ;  Harvey  \.  Sul- 
hns^  4   Missouri,  147  ;    Boyd  v. 
Boyd^  16  P.  F.  Smith;   or  where 
he  writes  or  dictates  the  instruc- 
tions  in   accordance  with    which 
the  will  is  drawn,  it  is  incumbent 
on  him  to  show  that  the  purpose 
so  expressed  originated  with  the 
testator,  and  that  liis  agency  was 
limited  to    giving  the   testator's 
purpose  shape   and  utterance,  or 
transmitting  it  fo  the  attorney  or 
conveyancer  by  whom  the  paper 
was  finally  prepared  for  execution ; 
Ingram  v.  Wyatt^  1  Haggard,  384  ; 
Delafield   v.    Farrish,     25    New 
York,  936;    Tyler  v.    Gardiner , 
35  Id.  659  596 ;  Newhouse  v.  Gar- 
diner,  17  Barb.  236  ;  Case  v.  Case^ 


26  Mich.  484  ;  Davis  v.  Rogers^  1 
Houston,  44  ;  Brady^s  Appeal^  16 
P.  F.  Smith,  277,  280.  This  is 
not  sufficiently  established  by  evi- 
dence, that  the  will  was  read  to 
the  testator  or  perused  by  him, 
and  that  he  affixed  his  signature, 
unless  it  also  appears  that  he  un- 
derstood what  he  was  doing,  and 
was  aware  of  the  effect  that  it 
would  produce ;  Harvey  v.  Sul- 
lens  J  46  Missouri,  147  ;  Newhouse 
Gardiner^  17  Barb.  236  ;  Boyd  v. 
Botjd,  16  P.  F.  Smith,  283,  295 ; 
Lake  v.  Ranney^  33  Barb.  49  ;  In 
re  Welsh,  1  Redfield,  238 ;  Tyler 
V.  Gardiner. 

The  presumption  of  undue  in- 
fluence is  heightened,  if  the  testa- 
tor's family,  or  those  members  of* 
it  who  are  injuriously  affected  by 
the  will,  are  not  suffered  to  have 
access  to  him,  or  informed  of  what 
is  taking  place,  and  all  the  per- 
sons present  are  in  the  interest  of 
the  beneficiary,  or  careless  of  the 
result;  Tyler  v.  Gardiner,  35 
New  York,  559,  593 ;  Crispell  v. 
Dubois,  4  Barb.  397. 

It  is  not  necessarily  conclusive 
in  favor  of  such  a  will,  that  the 
testator  give  an  intelligent  assent 
to  all  the  clauses  and  provisions, 
because  this  merely  establishes 
that  he  was  prepared  to  execute 
such  an  instrument,  without  show- 
ing how  that  intention  was  pro- 
duced ;  Tyler  Y.  Gardiner,  35  New 
York,  595  ;  D-  lafield  v.  Parrish, 

25  New  York,  9 ;  see  Case  v.  Case, 

26  Michigan,  484 ;  Brady^s  Ap- 
peal, 16  P.  F.  Smith,  276,  280; 
Newhouse  v.  Gardiner.  The  case 
is  not  materially  varied  by  proof 
that  eminent   counsel  are  called 
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in,  who  attest  the  testator's  compe- 
tency, and  act  as  subscribing  wit- 
nesses ;  and  the  only  satisfactory 
answer  is  to  prove  that  the  testa- 
tor had  a  full  and  free  consulta- 
tion with  some  professional  or 
other  adviser,  who  was  concerned 
solely  for  him,  and  morally,  if  not 
legally,  responsible  for  stating  all 
the  considerations  that  could  en- 
lighten his  judgment,  and  enable 
him  to  arrive  at  a  correct  result ; 
Delafield  v.  Farrish ;  Tyler  v. 
Gardiner;  Boyd  v.  Boyd^  16  P. 
F.  Smith,  283,  295.  These  princi- 
ples are  not  solely  applicable  to 
wills,  but  extend  to  voluntary 
deeds  and  instruments  of  gift) 
when  the  circumstances  are  such 
as  to  indicate  that  the  donor  was 
subject  to  the  control  or  influence 
of  the  beneficiary,  ante,  1193, 
1225;  Case  v.  Case;  Brady^s 
Appeal, 

"Another  significant  and  con- 
trolling feature  of  the  case, in  view 
of  the  helpless  and  dying  condition 
of  Mrs.  Gardiner,"  said  Porter,  J., 
in  Tyler  v.  Gardiner,  35  N.  Y. 
659, 'is  the  fact  that  the  written 
instructions  for  the  will  were  pre- 
pared by  the  principal  beneficiary. 
The  rule  of  law  on  this  subject  is  ' 
well  settled.  It  has  beeu  repeat- 
edly announced  by  this  court,  and 
perhaps  nowhere  with  more  preci- 
sion and  directness  than  by  the 
present  chief  judge,  in  pronounc- 
ing judgment  on  the  will  of  Henry 
Parrish.  "  The  maxin  qui  se  scrip- 
sit  haredem,^^  has  imposed  by  law 
an  additional  burden  on  those 
claiming  to  establish  a  will,  under 
circumstances  which  call  for  the 
application  of  that  rule ;  and  the 


court,  in  such  a  case,  justly  re- 
quires proof  of  a  more  clear  and 
satisfactory  character.  Such  a 
condition  is  exhibited  by  the  tes- 
timony in  the  present  case.  The 
two  codicils  under  consideration 
were  exclusively  for  the  benefit  of 
Mrs.  Parrish,  with  the  exception  of 
the  charitable  gifts ;  and  although 
thej''  were  not  actually  written  by 
her,  yet  they  were  drawn  up  at  her 
suggestion,  upon  her  procurement, 
and  by  counsel  employed  by  her. 
She  prepared  and  gave  the  instruc- 
tions for  them,  and,  in  judgment 
of  law,  they  must  be  regarded  as 
written  by  herself.  '  Qui  facit  per 
alium,  facit  per  se;'"  Delafield 
V.  Parrish,  25  N.  Y.  35. 

In  this  case  there  is  no  proof 
or  pretence  that  the  instructions 
were  either  written  or  dictated  by 
the  testatrix.  It  appears,  from 
the  testimony  of  the  draughtsman, 
that  Mrs.  Gardiner  expected  them 
to  proceed  from  Mrs.  Tyler  and 
not  from  herself;  and  that  she 
did  not  know,  on  the  day  the  will 
was  executed,  whether  such  in- 
structions were  written  or  oral, 
though  it  is  proved  that  they  were 
written  by  the  daughter  two  days 
before  she  transmitted  them  to  the 
draughtsman.  The  use  in  the  in- 
structions of  the  mother's  name  is 
not  evidence  that  they  were  dic- 
tated by  her ;  and  in  the  absence  of 
such  proof,  upon  the  state  of  facts 
here  shown,  the  legal  presumption 
is  that  they  were  not  so  dictated, 
and  that  they  were  prepared  by 
the  party  in  whose  handwriting 
they  appear ;  Ingram  v.  Wyatt,  1 
Haggard,  384,  439;  Croft  Y.Day, 
1  Curteis,  853, 856 ;  Baker  v.  Balt^ 
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Id.  125.  In  the  case  first  cited,  it 
was  objected  that  the  rule  was  se- 
vere in  its  operation,  as  the  party 
who  wrote  the  instructions  could 
not  testify  ;  but  the  court  said  : 
**  They  are  in  the  handwriting  of 
Richard  Wyatt,  the  father,  a  quar- 
ter as  unfavorable,  perhaps  more 
so,  as  feeling  a  stronger  interest 
than  even  Henry  Wyatt  himself. 
It  has  been  said  that  Richard 
Wyatt  was  incapacitated  by  the 
state  of  his  faculties  from  giving 
evidence;  that  he  could  not  be 
examined;  that  he  might  have 
proved  receiving  these  instruc- 
tions from  the  deceased  himself. 
That  it  is  mere  conjecture,  which 
cannot  compensate  for  proof.  If 
the  evidence  is  by  accident  defec- 
tive, the  misfortune,  especially  in 
such  a  case  as  the  present,  must 
fall  upon  the  party  upon  whom 
the  burden  of  proof  lies  ]"  1  Hag- 
gard, 439.  In  the  present  case, 
even  this  consideration  cannot  be 
urged.  Mrs.  Tyler  was  at  liberty 
to  testify,  but  chose  not  to  be  ex- 
amined, and  to  leave  the  matter  as 
it  stood. 

Keeping  in  view,  as  we  must, 
the  dying  condition  of  Mrs.  Qardi- 
ner,  at  the  time  the  transaction  in 
question  occurred,  the  force  of  the 
fact  that  the  beneficiary  wrote  the 
instructions  and  originated  the 
will  is  not  necessarily  overcome 
by  the  circumstance  that  they 
were  afterwards  accepted  by  the 
testatrix,  and  that  she  assented  to 
the  will  in  which  they  were  em- 
bodied. The  observations,  in  one 
of  the  opinions  delivered  in  the 
Parrish  case,  are  especially  perti- 
nent to  this  point.    ^^The  whole 


evidence  of  the  case,"  says  the 
learned  judge,  ^^  places  him  in  a 
position,  where  an  enfeebled  in- 
tellect, though  far  from  losing  its 
intelligence  and  its  capacity  to  do 
ordinary  business,  may  well  be 
persumcd  unequal  to  resisting  re- 
iterated importunities  from  one  in 
her  relative  position.  It  would 
seem  plain  that  she  could  have 
exercised  an  influence  in  regard  to 
this  codicil  which  would  not  leave 
him  to  the  exercise  of  his  own  free 
will.  Are  there  any  circumstances 
in  this  case  to  show  that  she  did 
so?  Or,  does  it  appear  that, 
having  the  power,  she  gained  a 
victory  over  her  naturally  excited 
feelings,  and  magnanimously  fore- 
bore  to  use  it  ?  The  whole  burden 
of  this  codicil  is  for  her  benefit. 
Supposing  that  it  was  made  under 
her  control,  se  scripsit  hceredem  ; 
nor,  upon  this  supposition,  would 
Mr.  Lord's  presence,  and  the  fact 
that  Mr.  Parrish  assented  intelli- 
gently, and  deliberately,  and  in 
detail,  to  the  provisions  of  the 
instrument,  relieve  her  from  that 
position;  for  the  influence  was 
easily  exercised,  when  once  its  sub- 
ject had  been  brought  to  submit 
to  it,  and  in  a  way  not  at  all  sus- 
picious, a  way  not  likely  to  be  ob- 
served by  one  who  had  no  idea  of 
its  existence.'^  25  N.  Y.  92. 

Thus  Swinburne  says,  in  com- 
menting upon  the  effect  of  a 
testator's  assent  under  similar 
circumstances :  ^^  It  is  to  be  pre- 
sumed that  the  testator  did  answer 
yea,  rather  to  deliver  himself  from 
the  importunity  of  the  defendant, 
than  upon  devotion  or  intent  to 
make  his  will,  because  it  is,  for  the 
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most  part,  painful  and  grievous  to 
those  that  be  in  that  extremity  to 
speak  or  be  demnnded  any  ques- 
tion, and,  therefore,  as  ready  to 
answer  any  question  almost,  that 
they  may  be  quiet ;  which  advan- 
tage, crafty  and  covetous  persons, 
knowing  very  well,  are  then  most 
busy,  and  do  labor  with  tooth  and 
nail  to  procure  the  sick  person  to 
yield  to  their  demands,  when  they 
perceive  he  cannot  easily  resist 
them,  neither  hath  time  to  revoke 
the  same  afterward,  being  then 
passing  to  another  world.  And, 
therefore,  worthily,  and  with  great 
equity,  is  that  to  be  deemed  for  no 
testament,  when  the  sick  person 
answereth  yea,  the  interrogation 
being  made  by  a  suspected  person, 
as  well  in  respect  of  presumption 
of  deceit  in  the  one,  as  of  defect 
of  meaninc;  of  makingr  a  testament 
in  the  other.  And  this  is  true, 
especially  when  there  is  a  former 
testament;  for  that  is  not  to  be 
revoked  by  a  second  testament, 
made  at  the  interrogation  of 
another  in  manner  aforesaid."  In 
a  subsequent  passage,  he  adds; 
"  But,  what  if  a  will  be  brought  to 
the  sick  man,  which,  being  read 
over  in  his  hearing,  and  he  de- 
manded whether  the  same  shall 
stand  for  his  will  and  testament, 
answereth  yea,  and  it  doth  not 
appear  whether  the  same  was 
written  and  prepared  by  tlie  direc- 
tion of  the  sick  man,  or  else  of  his 
kinsfolk  and  friends,  whether  it 
is  to  be  presumed  to  have  been 
prepared  by  his  direction  or  by 
theirs?  It  seemcth,  by  the  sick 
man,  in  favor  of  the  testament; 
but,  when  it  appeareth,  indeed,  to 


have  been  made  ready  by  others, 
then,  albeit  the  testator,  being  in- 
terrogated, do  answer  as  before, 
it  is  presumed  that  the  question 
was  made  by  the  suggestion  or 
onsetting  of  the  executor,  and  so 
the  testament  is  not  good."  Swin- 
burne on  Wills,  part  2,  §  25. 

So  far  as  the  proof  discloses, 
the  first  connection  of  the  testatrix 
with  this  will  was  within  eight 
hours  of  death.  Its  essential 
provisions  are  directly  traceable 
to  the  written  instructions,  which 
were  prepared  three  days  before 
by  the  daughter,  who  thus  secured 
to  herself  the  bulk  of  the  mother's 
esuaxe. 

When  the  principal  beneficiary 
under  a  will,  prepared  for  exe- 
cution by  a  party  worn  down  by 
disease  and  close  upon  the  verge 
of  death,  assumes  the  responsi- 
bility of  initiating  it,  of  preparing 
formal  instructions,  of  employing 
the  draughtsman,  of  selecting  the 
witnesses,  of  being  present  at 
every  stage  of  the  proceedings, 
and  of  excluding  those  to  whose 
inheritance  a  new  direction  is 
given,  it  behooves  such  beneficiary 
to  be  provided  with  evidence  that 
t))e  instrument  expresses  the  hon- 
est and  spontaneous  purposes  of 
the  person  who  is  called  upon,  at 
such  a  time,  to  revei*sc  the  pro- 
visions of  a  previous  testamentary 
disposition,  made  in  health  and 
strength,  in  favor  of  those  iiaving 
clear  claims  upon  the  justice  and 
bounty  of  the  testator ;  Delafield 
V.  Parrt«^,  25  N.  Y.  35;  Lee  v. 
Dill,  11  Abb.  214;  Lake  y.  Ran- 
ney^  33  Barb.  49 ;  Bergen  v.  Udall^ 
31  B^rb.  9, 25 ;  Crispell  v.  Dubois, 
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4  Barb.  397  ;  Marsh  v.  Tyrrell,  2 
Haggard,  87, 110;  Barry  y,  Butlin^ 
1  Cartis,  638. 

The  studied  prlyacy  attending 
the  preparation  and  execution  of 
the  will,  the  constant  presence  and 
vigilance  of  the  principal  bene- 
ficiary, and  her  omission  to  advise 
the  son  and  the  grandson  of  her 
mother's  approach  to  death,  are 
familiar  and  marked  indicia  of 
the  exercise  of  undue  influence, 
under  circumstances  like  those 
developed  by  the  evidence ;  Gris- 
pell  V.  Dubois,  4  Barb.  397; 
Delafield  v.  Farrisk,  25  N.  Y.  41, 
42.  Swinburne,  with  his  usual 
quaint  and  pithy  directness,  speaks 
thus  of  the  inferences  deducible 
from  this  species  of  evidence :  ^^  If 
the  wife,  being  made  executrix,  or 
any  other  person  benefited  by  the 
testament,  understanding  that  the 
testator  is  about  to  alter  his  will, 
will  not  suffer  his  friends  to  come 
unto  him,  pretending,  peradven- 
ture,  that  he  is  fast  asleep,  or  in  a 
slumber,  or  the  physician  gave  in 
charge  that  none  should  come  to 
him,  or  pretending  some  other 
excuse,  or  else,  all  excuses  set 
^part,  do,  for  charity's  sake,  shut 
them  forth  of  the  doors  ;  in  these 
cases,  the  testament  is  void,  in 
^detestation  of  such  odious  shifts 
and  practices."  Swinbourne  on 
Wills,  part  7.  §  18. 

In  the  present  case,  all  tlie  con- 
trolling facts  tend  to  one  inevitable 
conclusion.  When  the  antecedent 
and  surrounding  circumstances 
are  grouped  in  their  appropriate 
relations,  they  carry  to  the  con- 
science and  the  understanding  the 
clear  conyiction,  that,  when  the 


mother  affixed  her  signature,  she 
was  executing  the  daughter's  will. 
It  is  no  sufficient  answer  to  the 
presumption  of  undue  influence, 
which  results  from  the  undisputed 
facts,  that  the  testatrix  was  aware 
of  the  contents  of  the  instrument, 
and  assented  to  all  its  provisions. 
This    was    the    precise    purpose, 
which    the    pndue    influence  was 
employed    to  accomplish.      That 
consideration  was  urged    in  the 
case  of  Bridgman  v.  Green ;  but 
Lord  Chief  Justice  Wilmot  very 
properly  replied ,  that  it  only  tended 
to  show,  more  clearly,  the  deep- 
rooted  influence  obtained  over  the 
testator.    He  added :    ^^  In  cases 
of  forgery,  instructions  under  the 
hand  of  the  person  whose  deed  or 
will  is  supposed  to  be  forged,  to 
the  same  effect  with  the  deed  or 
the  will,  are  very  material ;  but  in 
cases  of  undue  influence  and  im- 
position, they  prove  nothing,  for 
the  same  power  which  produces 
one  produces  the  other."    Wilmot, 
70.     In  the  case  of  Huguenin  v. 
Baseley,  Lord  Eldon  said  :    "  The 
question  is,  not  whether  she  knew 
what  she  was  doing,  had  done,  or 
proposed  to  do,  but  how  the  in- 
tention was  produced."     14  Yesey, 
299.      In   a  case  somewhat  anal- 
ogous to  the  present,  where  the 
relations     of    the    parties    were 
reversed,    and    the    execution  of 
a  deed  was  obtained    by  undue 
influence  of  the  parent  over  the 
child.  Judge  Emott  said  :  ^^  If  the 
mind  of  the  donor  was  brought  to 
a  purpose,  preconceived    by  the 
parent  for  his  own  sole  advantf^ge, 
by  an  influence  which  she  could 
not  escape  in  the  circumstances  in 
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which  she  was  placed,  and  which 
was  deliberately  used  to  effect  such 
a  purpose,  then  that  inltuence,  or 
its  exercise,  was  undue  and  im- 
proper."    31  Barb.  25." 

The  question,  nevertheless,  is 
one  of  fact,  and  if  it  appears 
through  any  sufficient  means  of 
proof,  that  the  instrument  in 
question  was  the  testator's  will,  it 
may  be  admitted  to  probate,  al- 
though, it  is  in  the  handwriting  of 
the  principal  legatee,  or  devisee, 
and  it  does  not  appear  that  the 
testator  dictated  the  contents,  or 
that  it  was  read  by  him ;  Coffin  v. 
Coffin,  23  New  York,  9, 13  ;  Patton 
V.  Alli»on,  7  Humphrey,  320,  325 
Darling  v.  Loveland,  2  Id.  225 
Barry  Y,  Butler,  1  Curteis,  6,  37 
Jngramy,  Wyatt,  1  Haggard,  384 
3  Id.  466 ;  Nixsen  v.  Nixsen,  3 
Abbott's  App.  362;  Downing  v. 
Murphy,  1  Dev.  &  Bat.  Law,  82, 
^2;  Crispell  v.  Dubois,  4  Barb. 
393.  In  the  case  last  cited,  the 
testatrix  disinherited  her  brother, 
and  devised  all  her  property  to  her 
physician,  charged  with  various 
charitable  bequests.  He  prepared 
the  will,  and  brought  it  to  her  for 
execution,  and  she  signed  it  in  his 
presence,  and  that  of  his  wife, 
after  every  one  else  had  left  the 
room  at  his  suggestion.  She  did 
not  read  the  will,  nor  was  there 


any  direct  evidence  that  she  knew 
what  it  contained.  On  the  other 
hand,  it  was  proved  incontestably 
that  the  testatrix  was  in  the  full 
possession  of  her  faculties,  that 
she  was  not  on  good  terms  with 
her  brother,  and  that  she  had 
repeatedly  declared  her  intention 
to  make  such  a  will.  The  case 
was  submitted  to  the  jury  who 
found  in  favor  of  the  will,  and  the 
court  refused  to  set  aside  the 
verdict,  although,  intimating  that 
they  would  have  been  better  sat- 
isfied if  it  had  been  the  other  way. 
Harris,  J.,  cited,  and  relied  on 
the  language  of  Baron  Parke,  in 
Butlin  V.  Barry  ;  "  It  cannot  be 
necessary  that  in  all  such  cases, 
even  if  the  testator's  capacity  is 
doubtful,  the  precise  species  of 
evidence  of  the  deceased's  know- 
ledge of  the  will  is  to  be  in  the 
shape  of  instructions  for,  or  read- 
ing over,  the  instrument.  They 
form,  no  doubt,  the  most  satisfac- 
tory, but  they  arc  not  the  only 
satisfactory  description  of  proof 
by  which  the  cognizance  of  the 
contents  of  the  will  may  be  brought 
home  to  the  deceased.  The  court 
would  naturally  look  for  such 
evidence.  In  some  cases  it  might 
be  impossible  to  establish  a  will 
without  it,  but  it  has  no  right  in 
every  case  to  require  it." 
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*EAEL  OF  OXFORD'S  CASE.^  [*601] 

[REPORTED  1  CH.  REP.  1.—  13  JAC.  1.] 

Jurisdiction  of  Equity  as  to  Proceedings  at  Law.] — Principles 
on  which  equity  restrains  proceedings  under  a  judgment  obtained  at 
law, 

Magdalen  College,  89  Hen.  8,  seised  in  fee  of  the  Rectory  of 
Christ's  Church,  and  the  Covent  Garden,  without  Aldgate,  Lon- 
don, containing  seven  acres,  demised  them  for  seventy-two  years, 
rendering40/.  per  annum  for  the  rectory,  and  9/.  for  the  Garden. 
And  17  Eliz.  (6fty  years  of  the  said  lease  being  expired),  the 
Queen,  at  the  suit  of  the  said  College,  licensed  them  to  alien, 
which  they  did,  and  then  received  for  the  rectory  25/1.  per  annum, 
and  15/.  for  the  garden.  It  being  her  Majesty's  intent  that  the 
College  should  be  advanced  greatly  in  profit,  by  having  the  Rectory 
to  them  and  their  successors,  discharged  of  the  lease  for  years, 
which  in  present  was  worth  to  them  but  50^.  per  annum,  the  utmost 
rent ;  the  same  was  accordingly  performed  by  a  conveyance  to  her 
Majesty,  and  by  her  Majesty  to  Spinola  and  the  Rectory,  from 
Spinola  to  the  College  ;  after  which,  Spinola  and  the  Earl  of  Ox- 
ford, his  assignee,  and  his  under  tenants,  have  built  upon  the  Gar- 
den one  hundred  and  thirty  houses,  and  therein  bestowed  10,000/., 
which  assignee  and  his  under  tenants  have  bonds  and  security 
given  for  the  enjoyment  thereof,  to  the  sum  of  20,000/. 

Note, — The  College  is  hereby  advanced  1,700Z.  more  than  they 
should  have  been  if  the  former  lease  had  continued,  which  is  not 
yet  expired. 

This  conveyance  having  been  in  peace  forty  years,  and  thus  ad- 
vanced by  the  purchasers  from  a  thing  of  little  value  to  a  great 
and  considerable  one  ;  and  it  being  a  *general  case  wherein  r*gA9-i 
persons  of  all  degrees  and  callings  have  made  purchases,  •■  "'-' 
they  resting  secure  on  its  passing  through  the  Crown,  the  greatest 
protection. 

The  present  Master  of  the  College  having  by  undue  means  ob- 
tained the  possession  of  one  of  the  one  hundred  and  thirty  houses, 
whereof  one  Castillion  was  lessee,  who,  being  secure  of  his  title, 
both  in  law  and  equity,  sealed  a  lease  thereof  for  three  years  to 
one  Warren,  who  thereupon  brought  an  ejectment  against  one 
John  Smith,  for  trial  of  the  title  in  B.  R.  Wherein  a  special 
verdict  was  had;  and  while  that  depended  in  argument  the  lease 
ended,  and  so  no  possession  could  be  awarded  for  the  plaintilf,  nor 
fruit  bad  of  his  suit. 

Yet  he  proceeded  to  have  the  opinion  of  the  Judges  to  know 
the  law  (which  was  a  voluntary  act  of  his),  to  the  intent,  if  the 
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law  were  with  him,  he  mischt  begin  a  new  suit  at  law,  and  spare 
to  proceed  in  equity,  and  if  the  law  were  asrainst  him,  that  then 
he  might  proceed  in  Chancery.  And  the  Judges  of  that  Court 
having  delivered  their  opinions  against  his  title,  before  any  judg- 
ment entered  upon  the  roll,  the  Earl  and  Mr.  Wood,  for  themselves 
and  their  lessees,  preferred  their  bill  in  Chancery  ;  and  then  judg- 
ment was  entered,  quod  querens  nil  capiat  per  billam.* 

To  which  bill  in  Chancery  the  defendant  put  in  a  plea  and  de- 
murrer, alleging  the  conveyance  to  be  void  by  the  statute  of  18 
Eliz.,  and  that  they  evicted  one  house,  parcel  of  the  premises,  by 
judgment  at  law :  which  plea  and  demurrer  were  referred  by  order 
to  8ir  John  Tindal  and  Mr.  Woolridge,  who  reported  that  they 
thought  it  lit  the  cause  should  proceed  to  hearing,  notwithstand- 
ing the  plea  and  demurrer ;  and  afterwards,  in  default  of  an 
answer,  an  attachment  was  awarded  against  the  defendants, 
whereupon  they  were  attached,  and  a  cepi  corpus  returned,  and 
by  order  of  the  22nd  of  October,  13  Jac.  1,  they  were  committed 
to  the  Fleet  for  their  contempts  in  refusing  to  answer ;  and  do 
now  stand  bound  over  to  answer  their  contempts,  they  still  refus- 
ing to  answer. 

And  now  this  term  it  was  ars^ued,  that  the  defendants 
RfiOHT  *^^^^  standing  in  contempt,  &c.,  may  be  sequestered  until 
^        ^    answer. 

Lord  Chancell^.r  Ellesmkre. — 1.  The  law  of  God  speaks  for 
the  plaintiff,  Deut.  xxviii. 

2.  And  equity  and  good  conscience  speaks  wholly  for  him. 

8.  Nor  does  the  law  of  the  land  speak  against  him.  But  that 
and  equity  ought  to  join  hand  in  hand  in  moderating  and  restrain- 
ing all  extremities  and  hardships. 

By  the  law  of  God,  he  that  builds  a  house  ought  to  dwell  in  it ; 
and  he  that  plants  a  vineyard  ought  to  gather  the  grapes  thereof; 
and  it  was  a  curse  upon  the  wicked,  that  they  shouW  build  houses 
and  not  dwell  in  them,  and  plant  vineyards  and  not  gather  the 
grapes  thereof.     Deut.  xxviii.  30. 

And  yet  here  in  this  case,  such  is  the  conscience  of  the  doctor, 
the  defendant,  that  he  would  have  the  houses,  gardens,  and 
orchards,  which  he  neither  bult  nor  planted  ;  but  the  Chancellors 
have  always  corrected  such  corrupt  consciences,  and  caused  them 
to  render  quid  pro  quo;  for  the  common  law  itself  will  admit  no 
contract  to  be  good  without  quid  pro  quo,  or  land  to  pass  without 
a  valuable  consideration;  and  therefore  equity  must  see  that  a  pro- 
portionable satisfaction  be  made  in  this  case. 

As  in  the  case  of  Peterson  v.  Sickman^the  husband  made  a  lease 
of  the  wife's  land,  and  the  leasee  being  ignorant  of  the  defeasible 
title,  built  upon  the  land,  and  was  at  great  charge  therein  ;  the 
husband  died,  and  the  wife  avoided  the  lease  at  law,  but  was  com- 
pelled in  equity  to  yield  a  recompense  for  the  building  and  better- 

1  See  Magdalen  College  Caae,  11  Co.  66. 
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ing  of  the  land.  For  it  was  so  much  the  more  worth  unto  her : 
and  wheresoever  one  hath  a  benefit,  the  law  will  compel  him  to 
eive  a  recompense,  as  if  cestui  que  use  sell  the  land  to  one  that 
hath  no  notice  of  the  use,  and  dieth  ;  by  reason  that  he  had  the 
benefit  of  the  sale,  his  executors  were  ordered  to  answer  the  value 
of  the  land  out  of  his  estate,  as  appeareth  by  a  judgment  roll  of 
34  Hen.  6. 

And  his  Lordship,  the  plaintiff  in  this  case,  only  desires 
*to  be  satisfied  of  the  true  value  of  the  new  building  and  r^gn^T 
planting  since  the  conveyance,  and  convenient  allowance  '-  -' 
for  the  purchase. 

And  equity  speaks  as  the  law  of  God  speaks ;  but  you  would 
silence  equity. 

First.  Because  you  have  a  judgment  at  law. 

Secondly.  Because  that  judgment  is  upon  a  statute  law. 

To  which  I  answer, — 

First.  As  a  right  of  law  cannot  die,  no  more  can  equity  in 
chancery  die;  and  therefore,  nullus  recedat  a  CancellariS  sine 
remedio,  4  E.  4,  11  a.  Therefore,  the  Chancery  is  always  open  ; 
and  although  the  term  be  adjourned,  the  Chancery  is  not ;  for  con- 
science and  equity  is  always  ready  to  render  to  every  one  their 
due,  9  E.  4,  11  a.  The  Chancery  is  only  removable  at  the  will  of 
the  King  and  Chancellor ;  and  by  27  E.  3, 16,  the  Chancellor  must 
give  account  to  none,  but  onlv  to  the  King  and  Parliament. 

The  cause  why  there  is  a  Chancery  is,  for  that  men's  actions  are 
so  divers  and  infinite,  that  it  is  impossible  to  make  any  general 
law  which  may  aptly  meet  with  every  particular  act,  and  not  fail 
in  some  circumstances. 

The  office  of  the  Chancellor  is  to  correct  men's  consciences  for 
frauds,  breach  of  trusts,  wrongs  and  oppressions,  of  what  nature 
soever  they  be.  and  to  soften  and  mollify  the  extremity  of  the  law, 
which  is  called  summum  jus. 

And  for  the  judgment,  &c ,  law  and  equity  are  distinct,  both  in 
their  courts,  their  judges,  and  the  rules  of  justice;  and  yet  they 
both  aim  at  one  and  the  same  end,  which  is  to  do  right ;  as  Justice 
and  Mercy  differ  in  their  effects  and  operations,  yet  both  join  in 
the  manifestation  of  God's  glory.  But  in  this  case,  upon  the 
matter  there  is  no  judgment,  but  only  a  discontinuance  of  the  suit, 
which  gives  no  possession ;  and  although  to  prosecute  law  and 
equity  together  be  a  vexation,  yet  voluntarily  to  attempt  the  law  in 
a  doubtful  case,  and  after  to  resort  to  equity,  is  neither  strange  nor 
unreasonable. 

*But  take  it  as  a  judgment  to  all  intents,  then  I  answer,  r^gnRi 
that  in  this  case  there  is  no  opposition  to  the  judgment,  ^  ^ 
neither  will  the  truth  or  justice  of  the  judgment  be  examined  in 
this  Court,  nor  any  circumstance  depending  thereupon,  but  the 
same  is  justified  and  approved  ;  and  therefore  a  judgment  is  no  let 
to  examine  it  in  equity,  so  as  all  the  truth  of  the  judgment,  &c., 
be  (not)  examined. 

Ko  possession  is  established  by  the  King's  writ,  after  that  any 
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judgment  is  sought  to  be  impeached  ;  for  when  the  plaintiff,  by 
his  lessee  seeking  relief  at  the  common  law,  is  barred,  then  is  his 
time  80  seek  relief  in  Chancery  when  the  common  law  is  against 
him:  Doctor  and  Student,  fol.  15.  A  Serjeant  is  sworn  to  give 
counsel  according  to  law, — that  is,  according  to  the  law  of  God, 
the  law  of  reason,  and  the  law  of  the  land  ;  and  upon  both  the 
laws  of  God  and  reason  is  granted  that  rule,  viz.,  To  do  as  one 
would  be  done  unto. 

And,  therefore,  where  one  is  bound  in  an  obligation  to  pay 
money,  payeth  it,  and  takes  no  acquittance,  by  the  common  law 
he  shall  be  compelled  to  pay  the  money  again.  But  when  it 
appeareth  that  the  plaintiff  will  recover  at  law,  the  serjeant  may 
advise  the  defendant  to  take  a  subpoena  in  Chancery,  notwith- 
standing his  oath. 

So,  1  Hen.  7,  14,  if  he  deliver  an  acquittance  without  seal,  or 
the  money  is  paid  within  a  short  time  after  the  day,  or  if  he  lose 
the  acquittance,  if  judgment  be  had  in  any  ot  these  cases,  the 
party  may  resort  to  equity :  22  E.  4  &  7  lien.  7,  11. 

Also,  after  judgment  in  those  cases,  if  the  party  have  a  release, 
the  may  have  an  audita  querela,  which  is  a  latin  bill  in  equity,  if 
the  other  party's  conscience  be  so  large  as  to  demand  a  double 
satisfaction.  So,  if  the  statute  be  entered  into  by  duress  or  menace, 
though  the  party  be  in  execution,  yet  he  may  avoid  it  by  duress 
of  imprisonment  ;  16  E.  4;  Fitz.  iS'at.  Brev.  1U4,  L.  5,  Ed.  4, 
Audita  QuereU,  27  ;  and  yet  it  is  a  judgment  upon  record  ;  and 
so  of  a  judgment  by  a  confession  and  satisfaction,  acknowledged 
by  a  letter  of  attorney,  which  is  lost  or  cannot  be  produced. 
r*fiOfil  *And  in  the  case  of  Harning  v.  Castor,  Mich.,  3  Jac.,iQ 
L  J  B.  K.,  on  an  audits  querela,  brought  per  opinionem  curiae, 
if  a  judgment  be  given  upon  an  usurious  contract,  and  it  is  part  of 
the  agreement  to  have  a  judgment,  the  defendant  may  avoid  such 
judgment  by  an  audita  querela,  or  by  a  scire  facias,  brought  upon 
the  same. 

So,  if  a  judgment  be  had  against  an  infant  by  covin,  as  if  an 
infant  be  inveigled  to  be  bail  for  any  one  in  any  Court  at  West- 
minster, he  may  have  an  audits  querela  to  avoid  the  same:  Trin., 
7  Jac,  Markfiam  v.  Turner^  and  8  Hen.  6, 10.  So,  if  judgment  be 
had  by  covin  or  collusion  against  an  executor,  to  defraud  the  credi- 
tors, if  it  be  pleaded  in  bar.  The  covin  and  collusion  may  be 
averred  at  law  by  replication,  and  the  judgment  frustrated  thereby, 
JJ  Hen.  6,  8t) ;  and  notf^  every  outlawry  is  a  judgment,  yet  the 
party  may  have  remedy  in  conscience  against  him  that  caused  him 
to  be  outlawed  without  just  cause:  Doctor  and  Student,  lib.  2, 
cap.  21 ;  21  Hen.  7,  7 ;  9  Hen,  6,  20. 

So,  if  one  neglect  to  enrol  his  deed  of  bargain  and  sale,  being 
his  only  assurance,  as  in  Jaques  and  HunUey^s  case^  in  this  Court, 
15°  Junij,  1599,  and  the  bargainor  brings  an  ejectione  firmse 
against  him  and  hath  judgment,  the  bargainee  may  resort  to 
Chancery  and  there  be  relieved,  if  not  for  the  land,  yet  for  the 
money  paid. 
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And  in  Moraan  and  Parry's  case^  Pasch.,  27  Eliz.,  a  woman  had 
an  estate  in  a  house  for  her  life,  dipunishable  of  waste,  and  yet  she 
was  enjoined  not  to  commit  waste  in  the  house,  contrary  to  the 
case  of  Lewis  Bowles  ;^  {quere,  if  not  because  of  the  prejudice  to 
liim  in  remainder  ?) 

By  all  which  cases  it  appeareth,  that  when  a  judgment  is  obtained 
by  oppression^  wrong,  and  a  hard  eonscience^  the  Chancellor  will  frus- 
trate and  set  it  aside^  not  for  any  error  or  defect  in  the  judgment,  but 
for  the  hard  conscience  of  the  party  ;  and  that,  in  such  cases,  the 
Judges  also  play  the  Chancellors ;  and  that  these  are  not  within 
the  statute  4  Hen.  4,  cap.  23  ;  which  is,  that  after  a  judgment  given 
in  the  Court  of  our  Sovereign  Lord  the  King,  the  parties 
*and  their  heirs  shall  be  in  peace  until  the  judgment  be  v^ac^n 
undone  by  attaint  or  error.  L        -' 

But,  secondly^  It  is  objected,  that  this  is  a  judgment  upon  a  statute 
law. 

To  which  I  answer,  It  has  ever  been  the  endeavour  of  all  Par- 
liaments to  meet  with  the  corrupt  consciences  of  men  as  much  as 
might  be,  and  to  supply  the  defects  of  the  law  therein ;  and,  if 
this  cause  were  exhibited  to  the  Parliament,  it  would  soon  be 
ordered  and  determined  by  equity  ;  and  the  Lord  Chancellor  is, 
by  his  place,  under  his  Majesty,  to  supply  that  power  until  it  may 
be  had,  in  all  matters  of  meum  and  tuum,  between  party  and 
party  ;  and  the  Lord  Chancellor  doth  not  except  to  the  statute  or 
the  law  (judgment)  upon  the  statute,  buttaketh  himself  bound  to 
obey  that  statute,  according  to  8  Ed.  4  ;  and  the  judgment  there- 
uj)on  may  be  just ;  and  the  College,  in  this  case,  may  have  a  good 
title  in  law,  and  the  judgment  yet  standeth  in  force. 

It  seemeth  by  the  Lord  Coke's  report,  in  Dr.  Bonham^s  case^ 
that  statutes  are  not  so  sacred  as  that  the  equity  of  them  may  not 
be  examined.  For  he  saith,  that  in  many  cases  the  common  law 
hath  such  a  prerogative  as  that  it  can  control  Acts  of  Parliament, 
and  adjudge  them  void  ;  as,  if  they  are  against  common  right  or 
reason,  or  repugnant  or  impossible  to  be  performed ;  and  for  that 
he  vouches.  8  E.  3,  30  i  33  E.  8,  Cessavit,  41,  42  ;  Nat.  Brev.  209 ; 
Plowd.  130;  27  Hen.  6,  Annuity,  41 ;  21  Eliz.  Eot.  803.  And  yet 
our  books  are,  that  the  acts  and  statutes  of  Parliament  ought  to 
be  reversed  by  Parliament,  (only),  and  not  otherwise,  Bro.  tit. 
"Error,'' 65,  Ac;  and  7  Hen.  6,  28;  21  E.  4,  46;  29  E.  8,  24: 
and,  upon  that  reason,  the  Lord  Chancellors,  since  the  device  of 
the  action  to  be  brought  by  Parsons  upon  the  statute  of  2  Ed.  6, 
have  enjoined  the  stay  thereof. 

And  the  Judges  themselves  do  play  the  Chancellors'  parts  upon 
statutes,  making  construction  of  them  according  to  equity,  vary- 
ing from  the  rules  and  grounds  of  law,  and  enlarging  them,  pro 
bono  publico,  against  the  letter  and  intent  of  the  makers,  whereof 
our  books  have  many  ^hundreds  of  cases :  15  ilen.  7,  and  r^f^Aoi 
14  Hen.  7, 14  ;  42  E.  3,  6,  &c.    Will  you, then, have  equity    >-  ^^^J 

» 11  Co.  79 ;  1  Roll  Rep.  177  ;  Raym.  284.  « 8  Co.  118. 
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suppressed  in  all  cases  wherein  a  judgment  at  law,  or  upon  a  statute, 
is  had  ? 

The  use  of  the  Chancery  has  been  in  all  ages  to  examine  equity 
in  all  cases,  saving  against  the  king's  prerogative,  as  35  Hen.  6,  27 ; 
11  Hen.  4,  16 ;  and  Doctor  &  Student,  lib.  2.  cap.  5, 16 ;  then  you 
must  have  a  special  statute  to  except  the  Chancellor.  For  general 
statutes  do  extend  to  the  particular  usages  of  all  the  great  Courts 
at  Westminster,  especially  of  the  Chancery,  and  especially  for 
matters  of  equity. 

In  Chancery  upon  a  recognisance,  a  capias  may  be  awarded,  and 
the  proceedings  of  that  Court  shall  close  up  the  mouths  of  the 
Judges  of  the  common  law,  notwithstanding  the  statute  of  Magna 
Charta,  chap.  29 :  "  Quod  nullus  liber  homo  capiaturaut  iraprison- 
etur  nisi  per  legale  judicium  parium  suorum  vel  per  legem  terrse." 
And  BO  it  was  adjudged  in  Clement  Parsori^s  case^  21  Eliz.,  in  the 
Exchequer,  which  you  may  see  in  8  Co.  142;  and  25  Eliz.,  in 
Martin  and  Bye*s  case^  and  in  7°  Jac.  in  Com.  Banco,  HighayrCs 
case^  and  Kdwar/s  case^  vouched  to  be  adjudged,  9  Co.  29,  vide 
Doctor  and  Student,  806  a ;  and  every  Court  at  W  estminster  ought 
to  take  notice  of  the  usages  and  customs  of  the  rest  of  the  Courts 
at  Westminster,  which  are  as  a  law  to  those  Courts,  and  of  which 
the  common  law  takes  notice,  2  Co.  53.  65,  503-4;  11  E.  4,  2. 

The  statute  of  5  Eliz.,  of  perjury,  directeth  how  perjury  shall 
be  punished,  saving  the  authority  of  the  Star  Chamber ;  yet,  for 
perjury  committed  in  Chancery,  either  in  an  affidavit  or  an  answer, 
&c.,  if  such  perjury  appear  to  the  Chancellor,  the  party  may  be 
punished  according  to  his  direction. 

Also,  no  Exchequer  man  hath  privilege  against  a  subpoena,  for 
matters  between  party  and  party,  where  the  king's  interest  cometh 
not  in  question :  20  Eliz.,  Cutis  contra  Peter  Ooodwin  et  aL,  and 
yet  their  privilege  hath  several  statutes  that  give  strength  there- 

r*6091  *^"^^ »  ^^^  ^^^  "®®  *and  precedents  of  the  Chancery  are  not 
^        -'   altered  by  those  laws. 

And  if  a  statute  staple  be  extended,  which  by  the  statute  is  a 
judgment  of  itself,  and  the  execution  thereof  is  directed  by  the 
statute ;  yet  it  hath  been  usual  in  all  ages  to  moderate  the  hard 
consciences  of  the  conusees,  and  if  they  have  been  satisfied  with 
their  costs  and  damages,  after  the  rate  of  the  full  value  of  the 
land,  the  land  hath  been  discharged  by  a  decree  of  equity. 

Thirdly,  The  law  of  the  land  speaks  not  against  this. 

For,  by  9  Ed.  4,  15,  the  Chancellor  sits  in  Chancery  according 
to  an  absolute  and  uncontrollable  power,  and  is  to  judge  according 
to  that  which  is  alleged  and  proved  ;  but  the  Judges  of  the  com- 
mon law  are  to  judge  according  to  a  strict  and  ordinary  (or  limited) 
power. 

As  7  Hen.  7,  fo.  10 :  A.  had  lands  extended  to  him  in  ancient 
demesne  upon  a  statute  merchant.  iJ.  purchased  the  lands  and 
had  a  recovery  by  sufferance  in  the  Court  of  ancient  demesne,  with 
voucher,  and  entered,  and  ousted  A.  A.  brought  a  subpoena,  and 
it  was  holden,  that  A,  could  not  falsify  the  recovery  at  law,  and 
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therefore  he  should  be  restored  to  the  possession  by  t  he  Chancery, 
for  he  had  not  any  remedy  by  the  common  law.  Where  noie, 
That  notwithstanding  a  double  judgment,  yet  the  Judges  directed 
them  to  the  Chancery. 

And  the  statute  of  4  lien.  4,  chap.  28,  was  never  made  nor 
intended  to  restrain  the  power  of  the  Chancery,  in  mattei's  of 
equity,  but  to  restniin  the  Chancellor  and  the  Judges  of  the  com- 
mon law,  only  in  matters  merely  determinable  by  law  in  legal  pro- 
ceedings, and  not  in  equitable;  and  that  they  should  be  constant 
and  certain  in  their  own  judgments,  and  not  play  fast  and  loose. 
For  by  37  Hen.  6, 13,  and  divers  other  authorities,  no  writ  of  error 
or  attaint  lieth  when  the  suit  is  by  subpcena,  and  the  party  only 
seeks  to  equity  for  the  equity  of  his  cause. 

And,  therefore,  judgments  by  default,  confession,  &c ,  and  not 
by  verdict,  are  not  within  this  law,  so  as  to  bind  the  Judges  on 
their  legal  proceedings;  as  5  E.  4,  38.  In  debt,  upon  an  obliga- 
tion against  A.,  B.,  C,  and  D.,  judgment  by  ^default  is  had  r^gi  q-i 
against  A.  and  B.,  C.  demurs,  and  D.  pleads  to  issue;  and,  ^  ^ 
by  the  opinion  of  the  Judges,  a  supersedeas  was  awarded,  et  hoc 
causa  conscientiae,  for  that  the  judgment  was  by  default. 

In  the  next  place,  it  is  considerable  how  far  the  statute  of  27 
E.  3,  cap.  1,  doth  extend,  to  check  the  power  of  the  Chancery  in 
this  case.  Kow,  the  proper  exposition  of  this  statute  is  from  those 
statutes  that  were  the  foundation  thereof,  and  whereupon  the 
statute  was  built,  it  being  not  introductive  of  new  law,  but  decla- 
rative antiqui  juris. 

The  precedent  statutes  which  do  explain  this  statute  are  35  E. 
1,  made  at  Carlisle ;  4  Ed,  3,  c.  6,  in  confirmation  thereof;  25  E. 

3,  cap.  22,  and  25  E.  3,  cap.  6,  *'  Of  provisors  of  benefices ;"  these 
being  in  time  before  27  E.  3,  and  38  E.  3,  which  comes  after,  and 
recites  the  statute  of  25  E.  3,  and  this  statute  of  27  E.  3,  and  con- 
firms them,  with  additions  for  further  remedies,  they  being  all 
linked  together  in  one  chain ;  which  is  further  apparent  by  the 
recitals  in  thelawj  and  by  the  preamble  thereof,  which  doth  mani- 
fest the  minds  of  the  law  makers,  and.  do  naturally  explain  the 
laws,  that  they  do  all  extend  to  ecclesiastical  jurisdiction  and  conu- 
sance, and  not  to  temporal ;  and  the  same  is  more  apparent  by 
other  subsequent  laws  in  several  kings'  reigns  following. 

But  for  the  temporal  Courts,  and  the  support  of  their  judgments, 
there  are  only  two  statutes,  viz.,  Westminster,  2  cap.  6,  and  4  Hen. 

4,  cap.  28,  which  are  already  answered. 

Vide,  the  argument,  for  the  authority  and  jurisdiction  of  the 
Court  of  Chancery^  at  the  end  of  this  Vol.  (1  Ch.  Rep.)  cohere  these 
two  statutes  are  explained. 


In  the  principal  case,  Lord  Ellesmere  enters  ver}'  fullj-  into  the  ex 

amination  of  the  principles  upon  which  equity  entertains  jurisdiction 

to  grant  injunctions  to  stay  proceedings  at  law.     This  subject  ivas  the 

cause  of  a  warm  contention  between  Lord  Ellesmere  and  Lord  Chief 
VOL.  II. — 82 
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Justice  Coke,  the  former  insisting  that  Courts  of  ♦equity  bad 
*-  -^  jurisdiction,  not  indeed  to  overrule  the  judgements  of  Courts 
of  law,  but  to  prevent  a  person  who  had  obtained  a  judgment  at  law, 
contrary  to  equity,  from  making  the  Courts  of  law  instruments  of  in- 
justice :  the  latter  contending,  on  the  other  hand,  that  an  injunction  to 
stay  proceedings  in  Courts  of  common  law  was  an  encroachment  upon 
their  jurisdiction,  and  a  violation  of  the  statute  law  of  the  land.  The 
following  is  the  account  given  by  Mr.  Hallam,  of  the  dispute  between 
Lord  Ellesmere  and  Lord  Coke  :— "It  happened,"  he  relates,  "  that  an 
action  was  tried  before  Coke,  the  precise  circumstances  of  which 
do  not  appear,  wherein  the  plaintiff  lost  the  verdict  in  consequence  of 
one  of  his  witnesses  being  artfully  kept  away.  He  had  recourse  to  the 
Court  of  Chancery,  filing  a  bill  against  the  defendant  to  make  him  an- 
swer upon  oath,  which  he  refused  to  do,  and  was  committed  for  con- 
tempt. Indictments  were  upon  this  preferred  at  Coke's  instigation, 
against  the  parties  who  had  filed  the  bill  in  Chancery,  their  counsel 
and  solicitors,  for  suing  in  another  Court  after  judgment  obtained  at 
law,  which  was  alleged  to  be  contrary  to  the  Statute  of  Praemunire. 
But  the  Grand  Jury,  though  pressed,  it  is  said,  by  one  of  the  judges, 
threw  out  these  indictments.  The  king,  already  incensed  with  Coke, 
and  stimulated  by  Bacon,  thought  this  too  great  an  insult  upon  his 
Chancellor  to  be  passed  over.  He  first  directed  Bacon  and  others  to 
search  for  precedents  of  cases  where  relief  had  been  given  in  Chancery 
after  judgment  at  law.  The}'  reported,  that  there  was  a  seiies  of  such 
precedents,  from  the  time  of  Henry  8,  and  some,  where  the  Chancellor 
had  entered  suits  even  after  execution.  The  Attorney-General  was  di- 
rected to  prosecute  in  the  Star  Chamber  those  who  had  preferred  the  in- 
dictments: and  as  Coke  had  not  been  ostensibly  implicated  in  tlie 
business,  the  king  contented  himself  with  making  an  order  in  the  Council 
Book,  declaring  the  Chancellor  not  to  have  exceeded  his  jurisdiction : 
Hall.  Const.  Hist.  Vol.  1,  p.  472;  and  see  The  Jurisdiction  of  the 
Court  of  Chancery  vindicated,  1  Ch.  Rep.  Append.  1 ;  Cary,  163. 

The  opposition  of  Lord  Coke  to  the  jurisdiction  of  the  Court  of 
Chancer}^,  was  as  void  of  foundation  as  it  was  of  success ;  for  equity 
never  affects  to  examine  or  overrule  a  judgment  at  law,  but  prevents  a 
party  from  making  an  unjust  use  of  it,  such  as  Courts  of  law,  could  they 
have  taken  cognisance  of  the  equitable  circumstance,  would  not  have 
permitted ;  for  although,  as  observed  by  the  Lord  Chancellor,  in  the 
principal  case,  *'law  and  equity  are  distinct,  both  in  their  courts,  their 
judges,  and  the  rules  of  justice,  they  3'et  both  aim  at  one  and  the  same 

end,  *  which  is  to  do  right."  Again,  with  reference  to  the  prin- 
L  -•  cipal  case,  he  adds, "  that  in  that  case  there  was  no  opposition 
to  the  judgment,  neither  would  the  truth  or  justice  of  the  judgment  be 
examined  in  Court,  nor  any  circumstances  depending  thereupon,  but 
the  same  was  justified  and  approved  ;  and  therefore  a  judgment  was  no 
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let  to  examine  it  in  equity,  so  as  all  the  truth  of  the  judgment  be  not 
examined."  And  again,  atler  citing  various  cases,  he  concludes,  ^^  thati 
when  a  judgment  is  obtained  by  oppression,  wrong,  and  a  bad  consci- 
ence, the  Chancellor  will  frustrate  and  set  it  aside,  not  for  any  error  or 
defect  in  the  judgment,  but  for  the  hard  conscience  of  the  party."  It 
may  be  observed  here,  that,  where  the  Cliancellor  uses  the  expression 
as  to  frustrating  and  setting  aside  a  judgment,  he  evidently  means, 
only,  tliat  a  party  would  be  prevented  from  taking  advantage  of  it,  if  it 
was  inequitable  that  lie  should  do  so. 

Moreover,  as  long  as  our  Courts  of  equity  and  Courts  of  law  are  dis- 
tinct, and  may,  according  to  the  system  of  jurisprudence  adminis- 
tered in  each,  come  to  different  conclusions  upon  the  same  claim,  in 
order  that  two  such  apparently  opposite  sentences  may  stand  together, 
it  is  evident  that  some  compromise  or  understanding  must  subsist  be- 
tween the  two  Courts ;  that,  what  is  asserted  by  the  one  must  be  ad- 
mitted in  some  sense  at  least,  by  the  other ;  and  that  it  must  be'  ascer- 
tained to  which  of  the  two  the  right  of  qualifying  the  first  decision,  and 
of  pronouncing  the  final  decree,  and  enforcing  it  when  pronouuced,  is 
to  be  ascribed.  And,  accordingly,  we  find  that  equity  always  admits  and 
supposes  the  authority  of  the  common  law :  but,  on  the  other  hand,  what- 
ever doubts  and  contests  may  have  arisen  formerly  on  these  subjects,  it 
is  now  fully  settled  that  the  clearest  legal  right  is  no  answer  to  a  pre- 
ferable claim  in  equity ;  and  that,  whoever  attempts  to  enfore  the  former 
to  the  detriment  of  the  latter,  though  by  strictly  legal  means,  may  be 
restrained  by  the  injunction  of  a  Court  of  equity,  or  punished  for  pro- 
ceeding in  contempt  of  it;  Burton's  Compend.  517,  4th  edit. 

Where  a  Court  of  law  can  do  as  full  justice  to  the  subject  in  dispute 
as  can  be  done  in  equity,  a  Court  of  equity  will  not  interfere  to  stay 
proceedings  at  law.  (Southampton  Dock  Company  v.  Southampton 
Harbour  and  Pier  Boards  11  L.  R.  £q.  254) ;  but  when  the  complete- 
ness of  the  relief  at  law  is  doubtful,  the  Court  of  equity  will  grant  an 
injunction  to  restrain  proceedings  at  law.  76.  Rathhone  v.  Murray^  10 
Johnson^  587 ;  King  v.  Baldwin^  Johnson  C,  1  Johnson. 

It  is  true  that  equitable  pleas  and  replications  may  now  be  made  use 
of  at  law,  under  the  Common  Law  Procedure  Act,  1854,  but,  as  we  shall 
hereafter  see,  the  narrow  construction  put  upon  that  Act  by 
♦the  judges  of  the  Courts  of  common  law,  still  renders  applica-  L         J 
tions  to  Courts  of  equity  necessary  in  many  cases. 

Lord  EUesmere  in  the  principal  case,  has  noticed  certain  instances  in 
which  the  Court  had  interfered  to  stay  proceedings  at  law,  on  account 
of  some  equity  of  which  the  plaintiff  in  equity  could  not  take  advantage 
at  law;  and  Mr.  Eden,  in  his  work  upon  injunctions,  has  included 
under  the  different  heads  of  Accident,  Mistake,  Fraud,  Accounts,  Il- 
legal and  Immoral  Contracts,  Penalties  and  Forfeitures,  Breaches  of 
Covenants,  Administration  of  Assets,  Marshalling  of  Securities  and 
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Suretyship  (most  of  which  subjects  are  noticed  in  this  work),  the  differ- 
ent cases  in  which  a  Court  of  equity  will  by  injunction  stay  proceedings 
at  law.  Eden  on  Injunctions,  4;  and  see  Joyce  on  Injunctions,  1053, 
1257. 

Where  questions  of  account  are  of  a  complicated  character,  and  the 
right  to  raise  a  case  of  wilful  default,  and  of  fiduciary  relationship  be- 
tween the  parties  is  involved,  the  Court  will  stay  proceedings  at  law, 
and  grant  an  injunction  until  the  hearing  (Southampton  Dock  Company 
V.  Southampton  Harbour  and  Pier  Boards  11  L.  R.  Eq.  254),  although 
it  would  refuse  to  do  so  where  the  accounts  could  be  taken  as  well  at 
law  as  in  equit3\  See  Fluker  v.  Taylor^  3  Drew.  183;  South-Eastern 
Railway  Company  v.  Brogden^  3  Mac.  <&  G.  8  ;  Bathtwne  v.  Murray^  10 
Johnson,  587,  596. 

Inntancen  of  Injuntions  to  Restrain  proceedings  at  law.'] — To  illus- 
trate the  subject  fuither,  a  few  examples  are  here  given  of  injunctions  to 
stay  proceedings  at  law  ;  it  may  be  premised,  however,  that  such  injunc- 
tions  are  granted  either  before  or  after  the  commencement  of  the  action, 
or  to  stay  the  trial ;  or  after  verdict,  to  stay  judgment ;  after  judgment, 
to  stay  execution  or  proceedings  under  an  execution ;  if  execution  has 
taken  place,  to  stay  the  money  in  the  hands  of  the  sheriff;  or  if  part 
only  of  a  judgment  has  been  levied  by  a  fiera  facias,  to  restrain  the 
suing  out  of  a  capias  ad  satisfaciendum  (Eden,  Injunct.  44)  ;  and  even 
after  dismissal  of  the  bill,  pending  an  appeal  from  such  dismissal ;  Earl 
of  Shrewsbury  Y.  Trapper ^  2  De  G.  F.  <fe  Jo.  172. 

A  person  who  seeks  the  interference  of  a  Court  of  equity  is  not  bound, 
as  the  price  of  such  interference,  to  bring  the  whole  matter  into  equity. 
Thus,  where  a  bill  was  filed  to  restrain  a  defendant  from  setting  up  a 
certain  plea  in  an  action  at  law,  on  equitable  grounds,  which  the  plain- 
tiff might  have  equally  availed  himself  of  at  law,  it  was  held  by  Lord 
Westbury,  C,  that  it  wds  not  demurrable  merely  because  it  did  not  go 
on  to  pray  compensation  or  any  other  consequential  relief  in  equity  : 
Stewart  v.  The  Great  Western  Bailway  Company^  2  De  G.  Jo.  &  Sm. 
319. 

*At  common  law,  it  seems  that  if  an  executor  has  once  be- 
L  -'  come  fully  responsible,  by  the  actual  receipt  of  a  part  of  his 
testator's  property,  for  the  due  administration  thereof,  he  cannot  found 
his  discharge  in  respect  thereof  as  against  a  creditor  seeking  satisfac- 
tion out  of  the  testator's  assets,  either  on  the  score  of  mistake,  accident, 
or  destruction  by  fire,  loss,  robberj^,  or  the  like,  or  reasonable  confi* 
dence  disappointed,  or  loss  hy  any  of  the  various  means  which  afford 
an  excuse  to  oroinary  agents  and  bailees,  in  casos  of  loss  without  any 
negligence  on  their  part ;  Crosse  v.  Smith,  7  East,  258, 259.  In  equity, 
however,  the  assets  were  lost  bj'  accident,  and  not  through  any  default 
of  the  exector  or  administrator,  the  creditor  would  be  restrained  from 
proceeding  at  law.     Thus  in  the  case  of  The  Executors  of  Lady  Cro/i 
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Y.  Lyndsey^  Freem.  Ch.  Rep.  1,  a  case  is  mentioned  of  an  administrator 
in  London  before  the  Fire,  who,  baving  leases  of  houses,  &o.,  and  a 
great  surplus  of  assets  above  what  would  pay  debts  and  legacies,  paid 
all  as  they  were  demanded.  Afterwards,  the  Fire  destroyed  the  houses, 
which  were  the  greatest  part  of  the  assets,  and  a  bond  debt  started  up, 
but  the  administrator  was  relieved  against  it.  See  Holt  v.  llolt^  1  Ch. 
Ca.  191 ;  and  see  Jones  v.  Lewis^  2  Ves.  240,  wliere  Lord  Hardwicke 
held  an  administratrix  not  liable  to  account  for  goods  stolen  from  a  so- 
licitor with  whom  she  had  placed  tliem  for  safe  custody;  but  said 
that  he  knew  not  how  it  would  be  at  law,  as  he  knew  of  no  such  case  at 
law. 

So,  where  an  instrument  has  been  obtained  bv  fraud  or  undue  influ- 
ence,  proceedings  on  it  at  law  will  be  restrained.  Tlius,  in  Lloyd  v. 
Clark^  6  Beav.  309,  A.,  very  soon  after  coming  of  age,  was  induced  by 
B.,  his  superior  officer  to  accept  bills  for  3000Z.  at  two  months,  for  his 
accommodation,  wliich  were  handed  by  B.  to  D.,  a  money  lender,  in 
pa^^ment  of  a  debt  of  2590/.  D.,  who  was  privy  to  the  transaction, 
afterwards  agreed  to  arrange  the  renewal  of  these,  and  another  bill  for 
500Z.  for  twelve  months,  in  consideration  of  A.'s  promissory  note  for 
250 OZ.,  payable  in  three  years,  which  sum,  D.  charged  for  his  expenses 
and  trouble.  Lord  Langdale,  M.  R.,  under  the  circumstances,  re- 
strained D.  from  suing  for  the  2500Z.,  as  it  appeared  that,  upon  further 
investigation, 'and  upon  evidence  taken  in  the  cause,  it  might  not  im- 
probably turn  out  that  A.  was  induced  to  give  the  note  by  misrepresen- 
tation as  to  the  extent  of  his  previous  liability,  a^d  as  to  the  nature  and 
extent  of  D.'s  services ;  ante, 

L'pon  the  same  principle,  if  a  plaintiff  at  law  is  suing  upon  an  instru- 
ment which  does  not  correctly  represent  the  agreement  entered  into, 
and  which  a  Court  *of  equity  would  rectify  upon  the  ground 
that  such  instrument  was  executed  under  a  mistake  by  the  de-  ^  ^^ 
fendant  nX  law,  the  Court  of  equity  will  restrain  proceedings  in  such 
action ;  Druiff  v.  Lord  Parker^  5.  L.  R.  Eq.  131. 

Where  the  interest  of  a  person  in  property  is  equitable,  a  person 
baving  only  a  legal  interest  will  be  restrained  from  proceeding  at  law 
to  recover  it.  For  instance,  if  a  landlord  entered  into  a  contract  with 
a  tenant  to  sell  him  the  property  he  occupied,  and  afterwards  proceeded 
at  law  to  eject  him  (which  be  might  do,  as  the  tenant  could  at  law  only 
obtain  damages  for  breach  of  the  contract),  in  equity,  the  tenant  being 
looked  upon  as  the  owner,  could  obtain  specific  perft)rmance,  and  restrain 
proceedings  in  the  ejectment.  Thus,  in  Pyke  v.  Norlhwood^  1  Beav. 
152,  a  yearly  tenant  having  the  option  of  purchasing  the  property,  filed 
his  bill  against  the  landlord  for  a  specific  performance  of  the  contract 
for  sale  :  the  landlord  having  proceeded  to  eject  the  plaintiff,  the  latter 
applied  for  an  injunction  to  restrain  him ;  the  Court  granted  the  injunc- 
tion, but  only  upon  the  terms  of  the  plaintiff  undertaking  to  pay  the 
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rent  without  prejudice  to  any  question  in  the  cause.  It  was^  how- 
ever, subsequently  agreed  that,  in  lieu  of  the  undertaking,  the  plaintiff 
siiould  pay  the  purchase-money  into  Court. 

In  Newlands  v.  Fainter^  4  My.  &  Cr.  408,  where  personal  chattels 
were  bequeathed  to  a  single  woman  for  her  separate  use,  without  the 
intervention  of  a  trustee,  upon  their  being  seized  in  execution  by  a 
judgment  creditor  of  an  after-taken  husband,  who  was,  in  fact,  at  law 
entitled  to  such  chattels,  but  in  equity  only  as  trustee  for  his  wife,  an 
injunction  was  issued  by  Lord  Cottcnham  to  restrain  a  sale  under  the 
writ. 

Proceedings  under  a  statute  will,  as  is  laid  down  in  the  principal  case, 
be  restrained  where  there  are  equities  of  which  a  Court  of  common  law 
cannot  take  notice.  The  Interpleader  Act  (I  &  2  Will.  4.  c.  58),  for 
instance  applies  only  to  those  cases  where  the  opposite  claims  depend 
on  legal  rights ;  an  injunction,  therefore,  will  be  granted  to  restrain 
proceedings  in  an  isssue  at  law  directed  by  order  of  the  Court  of 
Queen's  Bench,  where  the  claims  are  matters  of  equitable  jurisdiction  : 
Langton  v.  Horion^  3  Beav,  464,     See  8.  C,  1  Hare,  549. 

Another  class  of  cases,  within  which,  indeed,  the  principal  case  falls, 
may  be  noticed  as  further  illustrating  how  beneficial  and  necessarj*-,  for 
the  administration  of  justice,  is  the  interposition  of  equity  in  staying 
proceedings  at  law.    For  instance,  if  a  person  having  a  title  to  an  estate, 
stands  by  and  suffers  a  person  ignorant  of  it  to  expend  money  upon  the 
estate,  either  in  buildings  or  other  improvements,  and  afterwards  as- 
serts* his  title  in  a  Court  of  law,  upon  his  proving  his  title, 
L         -«  judgment  would  be  given  for  him,  without  any  compensation 
for  improvements  being  awarded  to  the  person   evicted.     In  equity, 
however,  a  person  who  had  expended  money  under  such  circumstances 
on  the  estate  of  another,  would  be  entitled  to  be  indemnified  for  his  ex- 
penditure, either  by  a  pecuniary  compensation,  or,  in  some  cases,  if  he 
were  a  lessee  under  a  defective  lease,  by  a  confirmation  of  his  title ;  and 
a9  the  law  is  deficient  in  this  respect,  and  it  would  be  inequitable  for 
the  owner  to  profit  by  his  own  fraud,  he  will  be  enjoined  from  proceed- 
ing at  law :  Hunning  v.  Ferrars^  Gilb.  Eq.  Rep.  85  ;  East  India  Com- 
pany V.  Vincent^  2  Atk.  33  ;    Stiles  v.  Coivper.  3  Atk.  692  ;    Attorney- 
General  V.  Raliol  College^  9  Mod.  411 ;  Jackson  v.  Cator^  5  Ves.  688; 
Kenny  v.  Brown^  3  Ridg.  518,  529  ;    Pilling  v.  Armitage,  12  Ves.  85  ; 
Shannon  v.  Bradstreet^  I  S.  &  L.  52,  T3,  74  ;   The  Duke  of  Devonshire 
V.  Eglin^  14,  Beav.  530;  Rochdale  Canal  Company  v.  King^  16  Beau. 
530 ;  Duke  of  Beaufort  v  Patrick^  \*l  Beav.  60, 75, ;  Piggott  v.  Stratton^ 
6  Jur.  (N.  S.)  129  ;  ante  30 ;  2  Smith  Lead  Cases,  738,  7  Am.  ed. 

As  to  expenditure  on  the  property  of  a  Corporation  upon  the 
faith  of  a  regular  corporate  resolution*,  see  Marshall  v.  The  Corpora- 
tion of  Queenhorough^  1  Sim.  Stu.  520.  In  Powell  v.  Thomas^  6  Hare, 
300,  a  colliery  proprietor  constructed  a  railway  from  his  colliery  across 
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the  lands  of  several  other  persons,  by  agreement,  and  his  solicitors 
wrote  a  letter  to  the  defendant  across  whose  lands  he  desired  to  carry 
the  railway,  referring  to  the  powers  of  a  local  Act  of  Parliament  sup- 
posed to  enable  him  to  take  lands  within  a  certain  area  for  roadways, 
and  offering,  on  the  part  of  the  plaintiff,  to  pay  him  for  the  land  at  a 
fair  valuation.  The  defendant  did  not  reply  to  the  letter,  and  the  rail 
way  was  made  across  his  land  without  further  communication  with  him. 
A  year  or  two  afterwards,  the  plaintiff  and  the  defendant  had  an  interview, 
but  did  not  agree  as  to  the  price  to  be  paid  for  the  land,  and  three  or 
four  years  after  the  railway  was  made,  the  defendant  brought  his  eject- 
ment, whereupon,  the  plaintiff  filed  his  bill  for  an  injunction,  charging 
acquiescence,  and  Sir  J.  Wigram,  Y.  C,  on  motion  restrained  the  action, 
upon  the  plaintiff  giving  judgment  in  the  ejectment,  and  paying  a  sum 
into  Court,  not  less  than  the  amount  of  the  utmost  valuation  of  the 
land.  See  also  Clavering^s  case^  cited  5  Ves.  690 ;  Oreenhalgh  v.  Man- 
chester and  Birmingham  Railxoay  Company^  3  My.  &  Cr.  784  ;  Norway 
V.  Rowe^  19  Yes.  144 ;  Hart  v.  Clarke,  6  De  G.  Mac.  &  G.  232;  6  Ho. 
L.  Cas.  633 ;  Som^rseMhire  Canal  Company  v.  Harcourt,  24  Beav. 
571,2  De  G.  &  Jo.  596;  Mold  v.  Wheatcroft,  27  Beav.  510;  Slini 
*v.  Croucher,  1  De  G.  F.  &  Jo.  518 ;  Whalley  v.  Whalley,  2  De 
G.  F.&  Jo.310.  1*^^"^^ 

And  this  principle  will  apply  with  still  greater  force,  if  the  person  lying 
by  and  (permitting  expenditure  upon  his  own  property,  stands  in  some 
fiduciary  relation, — as  that  of  agent,  to  the  person  making  it, — which 
renders  it  more  peculiarly  incumbent  upon  him  to  give  notice  of  his 
title  (Lord  Cawdor  y.  Lewis,  1  Y.  &  C.  Exch.  Ca.  427). 

And  it  is  applicable,  it  seems,  even  where  the  owner  of  the  property 
is  a  feme  covert.  Thus,  in  the  case  of  Peterson  v.  Hickman,  cited  in 
the  principal  case,  where  the  husband  made  a  lease  of  the  wife's  land, 
and  the  lessee,  being  ignorant  of  the  defeasible  title,  went  to  great  ex- 
pense in  building  upon  the  land,  the  wife  having,  upon  the  husband's 
death,  avoided  the  lease  at  law,  she  wa^  compelled  in  equity  to  yield  a 
recompense  for  the  building  and  improvements  upon  the  land. 

So.  a  party  may  so  encourage  that  wliich  he  afterwards  complains  of 
as  a  nuisance,  as  not  only  to  preclude  him  from  compiaining  of  it  in  a 
Court  of  equity,  but  so  as  to  give  the  adverse  party  a  right  to  restrain 
him  from  recovering  damages  at  law  for  such  nuisance.  See  The  case 
of  the  Watercourse,  and  Short  v.  Taylor,  2  Eq.  Ca.  Ab.  522,  pi.  3  ; 
Williams  v.  The  Earl  of  Jersey,  Cr.  &  Ph.  91 :  and  sec  Harry  man  v. 
Collinat,  18  Beav.  11 ;  but  in  some  cases,  as  for  instance,  where  both 
parties  are  ignorant  of  the  injurious  consequences  of  what  turns  out 
afterwards  to  be  a  nuisance,  the  Court  will,  on  the  ground  of  ac- 
quiescence, refuse  an  injunction  to  prevent  the  injured  party  from 
recovering  damages  at  law,  although  his  acquiescence  might  have  been 
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safficient  to   have  disentitled   him  to   an  injunction  to  restrain   the 
nuisance:   Bankhart  v.  Houghton^  2*1  Beav.  425. 

But  the  circumstance,  that  a  party  is  commencing  operations  avow- 
edly for  a  purpose  which  another  considers  to  be  injurious  to  him  and 
illegal,  does  not  warrant  the  latter  in  applying  for  an  injunction,  unless 
the  circumstances  of  the  case,  at  the  time  when  the  motion  is  made, 
are  such  as  to  enable  the  Court  either  to  form  its  own  opinion  as  to 
the  legality  of  the  meditated  purpose,  or  to  put  that  question  into  a 
course  of  immediate  trial ;  and  therefore,  where  that  is  not  the  case,  the 
motion  will  not  be  allowed  to  stand  over  till  the  purpose  has  been  so 
far  executed  as  that  its  character  may  be  judged  of,  but  will  be  at  once 
refused :   Haines  v.  Taylor^  2  Ph.  209. 

Upon  the  same  principle,  a  party  claiming  a  title  in  himself,  but 
privy  to  the  fact  of  another  dealing  with  the  property  as  his  own,  will 
not  be  permitted  to  assert  his  own  title  against  a  title  created  by  such 
other  person,  although  he  derives  no  benefit  *from  the  transac- 
L  -J  tion  :  Nicholson  v.  Hooper,  4  My.  &  Or.  186.  See  cases  cited, 
ante,  pp.  31,  32.  And  see  In  re  King,  4  Ir.  Ch.  Rep.  300,  314.  1 
Smith  Lead.  Cases  t59,  T  Am.  ed. 

Where  the  owner  of  the  property,  knowing  that  another  person  is 
about  to  commence  improvements  on  it,  gives  notice  of  his  claim  to  the 
propert}'^,  such  person  will  have  no  equity  to  restrain  the  proceedings 
of  the  owner  to  evict  him,  although  he  did  not  again  assert  his  title 
before  the  expenditure  began,  or  while  it  was  going  on,  although  he 
did  not  disclose  any  particulars  of  his  title,  and  it  turns  out  that  the 
claim  exceeds  what  he  was  actually  entitled  to  ;  for  the  party  in  pos- 
session will  not  be  justified  in  disregarding  it,  or  supposing  it  to  be 
unfounded.  And  the  principle  is  the  same,  whether  the  owner  and  the 
party  making  the  expenditure  by  mistake,  are  strangers,  or  tenants  in 
common  of  the  property:  Master  of  Clare  Hall  v.  Harding,  6  Hare,  273  ; 
a  fortiori,  a  person  will  have  no  equity  who  lays  out  money  on  the 
property  of  another  with  a  full  knowledge  of  the  state  of  the  title : 
Bennie  v.  Young,  2  De  G.  &  Jo.  136  ;  ante,  917;  2  Smith  Lead.  Cases, 
710,  7  Am.  ed. 

A  person  expending  money  by  mistake  upon  the  property  of  another 
has,  it  seems,  no  equity  against  the  owner,  who  was  ignorant  of,  and 
did  not  encourage  him  in,  his  expenditure.  But  if  it  were  necessary 
for  the  owner  to  proceed  in  equity,  he  would  only  be  entitled  to  its 
assistance,  according  to  the  ordinary  rule,  by  doing  equity  and  making 
compensation  for  the  expenditure  :  Neesom  v.  Clarhson,  4  Hare,  97. 

If  a  person  builds  on  the  land  of  another  knowing  him  to  be  the 
owner  thereof  there  is  no  principle  of  equity  which  would  prevent  the 
owner  claiming  the  land  with  the  benefit  of  all  the  expenditure  made 
on  it.  Per  Lord  Cran worth,  L.  C,  in  Bamsden  v.  Dyson,  1  L.  R.  Ho. 
Lo.  141. 
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Upon  this  principle,  a  lessee  or  tenant  from  year  to  year  is  not  en- 
titled to  the  interference  of  equity  in  consequence  of  his  expenditure, 
although  with  the  knowledge  of  the  landlord,  unless  he  can  clearly 
show  that  it  was  made  with  reference  to  some  agreement  (Pilling  v. 
Armitage^  12  Ves.  78  ;  Dann  v.  Spurrier^  7  Ves.  235) ;  but  such  an 
agreement  may  be  implied  from  the  conduct  of  the  parties,  White  v. 
Wakley^  26  Beav.  17,  20.  In  Dann  v.  Spurrier^  7  Ves.  235,  Lord  El- 
don  observes :  "  I  fully  subscribe  to  the  doctrine  of  the  cases  that 
have  been  cited,  that  this  Court  will  not  permit  a  man  knowingly, 
though  but  passively,  to  encourage  another  to  lay  out  money  under  an 
erroneous  opinion  of  title ;  and  the  circumstance  of  looking  on  is,  in 
many  cases,  as  strong  as  using  terms  of  encouragement :  a  lessor 
knowing  and  permitting  those  acts  which  the  lessee  would  not  have 
done,  and  *the  other  must  conceive  he  would  not  have  done,  but 
upon  an  expectation  that  the  lessor  would  not  throw  an  objec-  ^  ^ 
tion  in  the  way  of  his  enjoyment.  Still,  it  must  be  put  upon  the  party 
to  prove  that  case  by  strong  and  cogent  evidence,  leaving  no  reason- 
able doubt  that  he  acted  upon  that  sort  of  encouragement.  .  .  • 
In  order  to  give  a  person  a  larger  interest  in  the  property  than  he 
derives  under  the  instrument  making  his  title,  it  must  be  shown,  that 
with  the  knowledge  of  the  person  under  whom  he  claims,  he  conceived 
he  had  that  larger  interest,  and  was  putting  himself  to  a  considerable 
expense,  unreasonable  compared  with  the  smaller  interest,  and  which 
the  other  partj*  observed,  and  must  have  supposed  incurred  under  the 
idea  that  he  intended  to  give  that  larger  interest,  or  to  refrain  from  dis- 
turbing the  other  in  the  enjoyment. 

Upon  the  same  principle  it  seems,  that  if  a  tenant  from  year  to  year 
laid  out  money  upon  the  land  in  his  occupation  upon  an  erroneous  sup- 
position, created  or  encouraged  by  the  landlord,  that  he  should  have  a 
lease,  a  Court  of  equity  would  not  allow  the  landlord  to  lie  by  and 
profit  by  such  expenditure;  (per  Lord  Cranworth,  L.  C,  in  Ravisden 
V.  Dyson^  1  L.  R.  Ho.  Lo.  142;)  but  the  tenant  would  not  bo  entitled 
to  any  relief  if  he  failed  to  show  that  he  had  any  absolute  right  as 
against  the  owner  bej'ond  that  of  a  tenant  from  year  to  year,  or  that 
the  owner  believed  he  was  expending  his  money  in  the  mistaken  belief 
that  he  possessed  such  right.  Thus,  in  liamsden  v.  Dyson^  1  L.  R.  Ho. 
Lo.  129,  Thornton  took  a  piece  of  land  belonging  to  Sir  J.  Ramsden, 
from  Sir  John  Ramsden's  agent  by  parol  agreement.  It  was  known  to 
all  parties  that  the  land  was  to  be  built  upon.  A  ground  rent  was  fixed 
at  41.  Thornton  laid  out  1800Z.  in  building,  and  afterwards  made 
another  application  to  Sir  J.  Ramsien's  agent  for  another  piece  of 
land,  also  for  the  purpose  of  building  on  it.  In  this  application 
Thornton  declared  himself  willing  to  take  the  land  as  "tenant-at- 
will."  The  land  was  allotted  to  him,  and  the  rent  fixed  at  H.  0«. 
*ld.    When  the  buildings  were  erected  on  the  land,  the  persons  who 
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had  SO  taken  the  land  were  entered  in  Sir  John  Ramsden^s  rental  books 
as  tenants.  It  was  admitted  on  all  sides,  that  were  such  takings  were 
made  the  tenants  would  never  be  disturbed  while  the  ground  rent  fixed 
as  above  described  was  paid.  When  the  tenant  desired  to  transfer  the 
land  to  another  person,  notice  was  given  to  the  agent,  and  the  entry 
of  the  name  of  the  tenant  in  the  books  of  rental  kept  by  the  agent  was 
altered.  In  many  cases  the  form  of  proceeding  was,  that  the  land  was 
surrendered  to  the  landlord,  and  the  ne;)v  tenant  was  accepted,  much 
♦after  the  form  of  a  transfer  of  copyhold.  Tlie  tenancies  were 
^  ^  Tery  numerous.  Thornton  alleged  that  there  was  believed  to 
exist,  and  that  Sir  John  Ramsden's  agents  had,  by  their  words  and 
conduct  encouraged  such  belief,  a  "  tenant-right  tenure  "  on  the  estate, 
that  a  person  who  had  so  taken  and  built  upon  Sir  John  Ramsden^s 
land  was  entitled  at  his  pleasure  to  become  a  leaseholder,  and  to  demand 
a  grant  of  a  lease  for  sixty  years,  renewable  every  twenty  years  on 
payment  of  a  fine  equal  to  double  the  annual  ground  rent.  Such  leases 
had,  in  fact,  been  granted ;  but  there  was  no  direct  evidence  of  their 
being  granted  on  any  such  claim  of  right.  There  was,  however,  evi- 
dence that  a  railway  company,  being  desirous  of  obtaining  some  of 
these  pieces  of  land,  held,  under  parol  agreement,  on  payment  of  a 
ground  rent,  had  refused  to  purchase  them  unless  such  leases  were 
granted,  and  that,  in  fact,  such  leases  were  granted,  and  thus  the 
tenants  received  compensation  for  their  buildings.  It  was  held  by  the 
House  of  Lords  (dissentiente  Lord  Kingsdown),  reversing  the  decree 
of  Sir  John  Stuart,  Y.  C,  reported  4  Gifi*.  519  (nom.  Thornton  v, 
Bamsden)^  that  these  circumstances  did  not  show  the  existence  of  any- 
thing greater  than  a  tenancy  from  year  to  year,  and  did  not  establish 
any  title  to  compel  the  grant  of  a  lease  ;  and,  consequently,  that  the 
landlord  having  brought  ejectment  against  Thornton,  equity  could 
not  interfere  to  compel  the  grant  of  a  sixty  years'  lease,  nor  to  stay 
the  ejectment. 

There  are  also  many  cases  in  which  the  legal  defence  to  a  claim  set 
up  at  law  rests  either  exclusively,  or  in  a  great  degree,  within  the 
knowledge  of  the  party  advancing  the  claim,  by  which  means  that  de- 
fence can  only  be  obtained  through  the  assistance  of  a  Court  of  equity, 
viz.,  by  filing  a  bill  of  discovery  ;  and  as  it  is  inequitable  that  he 
should  proceed  in  the  assertion  of  his  claim,  without  communicating 
his  information,  equity  will,  by  injunction,  stay  the  proceedings  at 
law  :  Eden,  Injunct.  3.  And  though  a  party  may  now  at  law  examine 
his  oppDncnt,h3  is  still  entitled  to  discovery  in  equity  in  aid  of  his  case 
at  law:  Lovell  v.  Galloway^  17  Beav.  1. 

But  the  common  injunction  to  stay  trial  will  not  be  extended,  if  it 
appears  from  the  pleadings,  contrary  to  the  usual  afiSdavit,  that  the  dis- 
covery will  not  assist  the  defendant  at  law  in  his  defence  to  the  action : 
Ashby  V.  Jackson^  6  Beav.  336.     It  is  essential  that  a  plaintiff  seeking 
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to  restrain  an  action  at  iaw  shonld  siiow  some  grounds  upon  which 
the  action  can  be  maintaineil,  for  if  he  does  not  do  so,  his  bill  will  be 
open  to  a  demurrer :  Derbyshire  Railway  Company  v.  Serrell^  2  De 
G.  &  Sm.  353. 

The  Court  of  Chancery  will  not  *compel  discovery  in  aid  of 
the  prosecution  or  the  defence  of  an  action  in  an  inferior  or  a  I-  -' 
foreign  court,  and  consequently  will  not  stay  proceedings  in  such  courts 
until  discovery  has  been  obtained  Earl  of  Derby  v.  Duke  of  Athol^  t 
Ves.  202;  Bent  v.  Young^  9  Sim.  180,  and  the  remarks  thereupon: 
Crowe  Y,  Del  Rio^  9  Sim.  185,  n.,  and  Mitf.  Plead.  151,  3rd  ed. 

In  The  Transatlantic  Company  v.  Pietroni^  Johns.  634,  the  plaintiffs 
were  a  company  of  ship-owners,  on  whose  behalf  the  defendant,  as  their 
broker,  had  effected  policies.  The  plaintiffs  had  instituted  proceedings 
in  a  competent  court  at  Genoa  against  the  defendant  for  an  account,  to 
which  suit  the  defendant  had  appeared.  Before  final  decree  in  the  for- 
eign court,  the  defendant  commenced  actions  in  England  against  the 
insurers  upon  one  of  the  policies  which  had  resulted  in  a  loss.  It  was 
held  by  Sir  W.  Page  Wood,  V.  C,  on  demurrer,  that  it  was  competent 
for  the  plaintiffs  to  file  a  bill  to  restrain  the  action,  and  to  have  a  re- 
ceiver of  the  policy  moneys  pending  the  foreign  litigation. 

A  court  of  equity  has  no  jurisdiction  to  relieve  a  plaintiff  against  a 
judgment  at  law,  where  the  case  in  equity  proceeds  upon  a  ground 
equally  available  at  law  and  in  equity:  {Harrison  v.  Nettleship^  2  My. 
&  K.  423 ;  Hardinge  v.  Webster^  1  Drew.  &  Sm.  101) ;  especially  since 
the  Common  Law  Procedure  Act,  1854 :  (Fairbrothtr  v.  Welchman^  3 
Drew.  122)  and  it  is  no  ground  for  equitable  interference  that  a  party 
has  not  effectually  availed  himself  of  a  defence  at  law,  or  that  a  Court 
of  law  has  erroneously  decided  a  point  of  pure  law.  Per  Lord  Cotten- 
ham  in  Simpson  v.  Lord  Howden^  3  My.  &  Cr.  108. 

Nor  will  a  Court  of  equity  relieve  against  a  mistake  in  pleading,  or 
in  the  conduct  of  a  cause  at  law :  Curtess  v.  Smalridge^  1  Eq.  Ca.  Ab. 
377,  pi.  1 ;  Tovey  v.  Young ^  Id.  378,  pi.  7  ;  Stephenson  v.  Wilson^  2 
Vern.  325 ;  Blackall  v  Combs ^  2  P.  Wms.  70 ;  Protheroe  v.  Forman^  2 
Swanst.  227,  233;  Manning  v.  Mestaer^  cited  Id.  231 ;  Field  v.  Beau- 
mont^  1  Swanst.  204 ;  Holworthy  v.  Mortlock^  1  Cox,  141 ;  Stephens  v. 
Praed^  2  Ves.  jun.  519 ;  Bateman  v.  Willoe^  1  S.  &  L.  201 ;  Ware  v. 
Horwood^  14  Ves.  31 :  see  also  Dunn  v  Ooar,  11  Hare,  61. 

There  are,  however,  cases  in  which  it  seems  equity  will  relieve  after 
a  verdict,  although  a  defence  might  have  been  made  at  law,  but  has 
been  omitted  without-  any  laches  on  the  part  of  the  defendant.  Thus, 
if  a  plaintiff  at  law  recovers  a  debt  against  the  defendant,  and  the  de- 
fendant afterwards  finds  a  receipt  under  the  plaintiff's  own  hand  for  the 
very  money  in  question ;  here,  as  the  plaintiff  recovered  a  verdict  against 
conscience,  and  though  the  receipt  was  in  the  defendant's  own  custody, 
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*yet,  he  being  not  then  apprised  of  it,  seems  entitled  to  the  aid 
L  "'-'  of  equity,  it  being  against  conscience  that  the  plaintiff  should 
be  twice  paid  the  same  debt:  Countess  of  Oainsborough  v.  Gifford^  2 
P.  Wms,  424  ;  and  see  Hennell  v.  Killand^  1  Eq.  Ca;  Ab.  37 1,  pi.  2  ; 
Coddrington  v.  Wehh^  Id.  pi.  3  ;  Barbone  v.  Brent^  1  Vern.  176  ;  Wil- 
liams V.  Lee^  3  Atk.  224  ;  Hankey  v.  Vernon^  2  Cox,  12.  It  may  be 
stated,  however,  that  Lord  Eldon  seems  to  have  doubted  the  authority 
of  Countess  of  Gainsborough  v.  Gifford,  See  Protheroe  v.  Forman^  2 
Swanst.  232,  233. 

Under  the  Common  Law  Procedure  Act,  1854,  Courts  of  common 
law  have  power  to  compel  discovery  (17  &  18  Vict.  c.  125,  ss.  50-57) 
and  also  to  admit  of  equitable  defences  and  replication  (s.  83). 

But  this  new  jurisdiction  conferred  upon  the  Courts  of  common  law 
has  not  taken  away  the  jurisdiction  of  equity  :  Evans  v.  Bembridge^  2 
K.  &  J.  174,  181;  4  W.  R.  (L.  J.)  350;  British  Empire  Shipping 
Company  v.  Somes^  3  K.  &  J.  433 ;  Croskey  v.  European  and  Ameri- 
can Steam  Shipping  Company^  1  J.  &  H.  108. 

It  is  clear  that  when  a  defendant  in  an  action  at  law  has  an  equitable 
defence,  he  is  not  compellable,  under  the  Common  Law  Procedure  Act, 
to  plead  such  equitable  defence,  but  may  at  once  come  into  equity  for 
an  injunction  to  restrain  the  action  :  Gompertz  v.  Pooley^  4  Drew.  484  ; 
28  L.  J.  N.  S.  (Ch.)  484 ;  Kingsford  v.  Swinford,  28  L.  J.  N.  S.  (Ch.) 
413.  So  in  Stewart  v.  Great  Wed.  Railway  Company^  2  Drew.  &  Sm. 
438,  where  the  fraud  alleged  was  not  such  as  a  Court  of  law  could  neces- 
sarily deal  with,  it  was  held  by  Kindersley,  V.  C  ,  that  the  plaintiffs  at 
law  were  not  precluded  from  coming  into  equity  by  reason  of  their  not 
having  attempted  an  equitable  replication  in  the  action  which  they  had 
commenced. 

If  a  defendant  in  an  action  thinks  fit  to  plead  and  equitable  pica,  he 
cannot  come  into  a  Court  of  equity  for  an  injunction  to  restrain  the 
action,  on  the  very  ground  that  he  has  made  the  subject  of  his  equitable 
plea,  provided  always  that  the  case  is  of  such  a  nature,  and  the  form  of 
the  pleading  at  law  is  such,  that  the  Court  of  law  can  and  will  give  such 
relief  on  the  equitable  plea,  supposing  it  established  as  a  Court  of  equity 
would  give.  Per  Kindersley,  V.  C,  in  Waterlow  v.  Bacon^  2  L.  R.  Eq. 
519;  and  see  Gompertz  v.  Prxiley^  4  Drew.  448;  28  L.  J.  N.  S.  (Ch.) 
484;  Wild  v.  Ildlas,  29  L.  J.  N.  S.  (Ch.)  170;  Fairbrother  v.  Welch- 
man^  3  Drew.  122.  But  if  the  Court  of  law  cannot  give  such  relief,  or 
if,  from  the  mode  in  which  the  pleadings  are  framed,  the  matter  of  the 
equitable  plea  m'ly  never  came  on  for  the  decision  *of  the  Court 
L  "'  -*  of  law,  then  the  Court  of  equit}'  will  not  refuse  to  entertain  a 
bill  for  an  injunction  to  restrain  the  action,  merely  on  the  ground  of 
the  plaintiff  in  equity  having  pleaded  such  equitable  plea  in  the  action ; 
though,  of  course,  in  such  a  case  the  Court  of  equity  would  deal  with 
the  question  as  to  the  costs  of  the  action,  and  especially  as  to  so  much 
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thereof  as  may  have  been  caused  by  pleading  the  equitable  plea ;  Water- 
low  V.  Bacon ^  2  L.  R.  Eq.  514,  519 ;  and  see  Prothero  t.  Phelps^  4  W. 
R.  (L.  J.)  189;  1  De.G.  Mac.  &  G.  t22;  Evans  v.  Bremridge,  2  K.  & 
J.  174;  8  De  G.  Mac.  &  G.  100. 

And  it  seems  that  even  after  a  verdict  at  law  on  an  equitable  plea, 
an  application  might  perhaps  in  some  cases  be  made  in  equity  for  relief; 
Terrell  v.  Biggs,  1  De  G.  &  Jo.  392. 

But  where  a  verdict  had  been  obtained  against  a  defendant  at  law 
upon  an  equitable  plea,  and  he  allowed  judgment  to  be  entered  up  be- 
fore appealing  from  an  order  refusing  an  injunction,  relief  was  refused 
to  him.  Thus,  in  Terrell  v.  Higgs,  1  De  G.  &.  Jo.  388,  a  defendant  in 
an  action  pleaded  an  equitable  plea  upon  which  issue  was  joined,  and  a 
verdict  was  found  for  the  plaintiff.  After  verdict,  but  before  judgment, 
the  defendant  filed  a  bill  setting  up  substantially  the  same  case  as  that 
in  his  plea,  and  api}lied  for  an  injunction,  which  was  refused.  Three 
days  later,  judgment  was  entered  up,  after  which  the  defendant  at  law 
gave  notice  of  motion,  by  way  of  appeal  from  the  order  refusing  the  in- 
junction. It  was  held  by  the  Lords  Justices  that  the  application  was 
too  late,  and  must  be  refused.  '•  I  am  not,"  said  Turner,  L.  J.,  "  pre- 
pared to  say  that  in  no  case  can  an  application  be  made  to  this  Court 
for  relief  after  a  verdict  at  law  on.  an  equitable  plea,  but  I  think  that 
under  the  circumstances  of  this  ease  relief  ought  not  to  be  granted.  I 
rely  mainly  on  the  fact  that  notice  of  appeal  was  cot  given  immediately 
after  the  decision  of  the  Vice  Chancellor,  but  judgment  was  allowed  to 
be  entered  up  before  anj-  application  was  made  to  this  branch  of  the 
Court." 

In  order  to  prevent  the  exercise  of  the  too  large  powers  of  preference 
which  executors  have  at  law  with  regard  to  the  payment  of  creditors. 
Courts  of  equitj'  have  encouraged  suits  for  the  general  administration 
of  assets,  because  they  produce  equality  amongst  creditors ;  and  as  a 
decree  is  a  judgment  for  the  benefit  of  all  the  creditors,  all  proceedings 
at  law  by  any^  of  them,  whether  the  action  be  for  an  ascertained  debt, 
or  for  unascertained  damages,  as  upon  a  breach  of  covenant  to  repair, 
will,  after  the  decree,  be  restrained  by  injunction  (Morrice  v.  Bank  of 
England,  Ca.  t.  Talb.  217;  3  Swanst.  573;  4  Bro.  P.  C.  287,  Toml. 
edit. ;  Kenyon  v.  Woiihington,  2  Dick.  668 ;  Brooks  v.  Beynolds,  1  Bro. 
C.  C.  183;  Paxton  *v.  Douglas,  8  Yes.  520;  Perry  v.  Phelips, 
10  Yes.  34  ;  Lrewry  v.  Thacker,  3  Swanst.  541,  544 ;  Clarke  v.  L*624J 
Ormonde,  Jac.  123,  124;  Largan  v.  Boxcen,  1  S.  &  L.  299 ;  Rouse  v. 
Jones,  1  Ph.  462;  Vernon  v.  Tfiellusson,  1  Ph.  466;  Belmore  v.  Bel- 
more,  12  Ir.  Eq.  Rep.  493)  ;  but  not  until  a  decree  be  obtained,  although 
a  bill  be  filed  {Bush  v.  Biggs,  4  Yes.  638 ;  Teague  v.  Bicharda,  11  Sim. 
46)  ;  or  unless  a  decree  give  a  preseut  right  to  go  in  and  prove  debts. 
Thus  in  Banken  v.  Barwood,  5  Ilare,  215,  a  creditor  recovered  judg- 
ment, and  sued  out  a  writ  of  fieri  facias  thereupon,  in  the  lifetime  of 
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his  debtor,  and  placed  the  writ  in  the  hands  of  the  sheriff  on  the  day 
after  the  debtor  died.  A  decree  was  afterwards  made  in  the  suit  of  an 
equitable  mortgagee,  of  certain  parts  of  the  real  and  personal  estate  of 
the  debtor,  against  his  devisee  and  executor,  for  the  sale  of  the  mort- 
gaged property ;  and  if  the  proceeds  of  such  sale  should  be  insufficient 
to  satisfy  the  plaintiff's  debt,  then  for  an  account  and  application  of  the 
general,  personal,  and  real  estate  of  the  testator,  in  a  due  course  of  ad- 
ministration. After  this  decree,  the  judgment  creditor  levied  under 
ih^  fieri  facias^  on  goods  left  by  the  debtor.  The  executor  thereupon 
moved  for  an  injunction  to  restrain  execution,  which  the  Coui-t  refused 
on  two  grounds :  first,  because  the  decree  for  an  account  and  adminis- 
tration of  the  general  estate  was  not  absolute,  but  was  conditional  on 
the  mortgaged  property  proving  insufficient  to  satisfy  the  plaintiff's 
demand ;  and,  secondly,  because  the  judgment  creditor  acquired  a  right 
to  the  goods  of  the  debtor,  by  virture  of  the  writ  of  fieri  faciasj  from 
the  teste  of  the  writ,  and  therefore  paramount  to  the  right  of  the  execu- 
tor. This  decision,  on  appeal,  was  affirmed  by  Lord  Cottenham  (2  Ph. 
22),  who  observed,  that  the  Court  could  not  interfere  unless  there  was 
in  existence  a  decree  under  which  the  creditor  had  a  present  right  to  go 
in  and  prove  his  debt,  which  he  could  not  do  in  that  case.  See  Lee  v. 
Park  J  I  Kee.  114;  Vincent  v.  Godson^  3  De  G.  &  Sm.  TIT;  Marriage 
v.  Skiggs^  4  De  G.  &  Jo  4.  So,  where  before  an  administration  decree 
the  creditor  of  a  deceased  person  had  obtained  judgment  against  the 
executrix  of  the  deceased,  and  a  garnishee  order  nisi  against  a  debtor 
to  the  estate,  the  Court,  after  decree,  refused  to  restrain  proceedings 
on  the  garnishee  order.    Fowler  v.  Roberts^  2  Giff.  226. 

As  a  charging  order,  when  made  absolute,  operates  from  the  making 
of  the  order  nisi^  if  a  charging  order  obtained  before  a  decree  for 
administration  be  made  absolute,  after  the  decree,  proceedings  in  the 
charging  order  will  not  be  restrained  See  Haly  v.  Barry,  3  L.  L.  Ch. 
App.  452.  There  a  creditor  recovered  judgment  against  his  debtor, 
and  issued  a  ^. /a.  Shortly  afterwards,  the  debtor  *died.  The 
^  "*  -^  creditor  entered  a  suggestion  on  the  record  entitling  him  to 
have  execution  against  the  executrix,  and  obtained  a  charging  order 
nisi  upon  shares  belonging  to  the  debtor.  After  the  order  nisi  had 
been  obtained,  but  on  the  same  day,  a  decree  was  made  for  administra- 
tion of  the  debtor's  estate.  The  order  nisi  not  having  been  made  abso- 
lute, the  plaintiff  in  the  administration  suit  applied  for  an  injunction  to 
restrain  further  proceeding  by  the  judgment  creditor.  It  was  held  by 
the  Lords  Justices,  affirming  the  decision  of  Sir  R.  Malins,  Y.  C,  that 
an  injunction  ought  not  to  be  granted. 

Where,  however,  a  creditor  obtained  a  judgment  against  the  ex- 
ecutor, and  on  the  same  day  a  decree  was  made  for  the  administration 
of  the  estate,  it  was  held  that  it  ought  to  be  considered  that  the  judg- 
ment and  decree  were  obtained  at  the  same  moment,  and  that  the  judg- 
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inent  creditor  could  only  come  in  pari  passu  with  the  other  creditors : 
Parker  v.  Ringham^  33  Beav.  535. 

After  a  decree  for  administration,  4in  executor  cannot  exercise  any 
discretion,  and  he  is  bound  to  take  the  objection  of  the  Statute  of 
Limitations  as  against  creditors  (Phillips  v.  Beat,  32  Bear.  26), 
although  before  decree  he  might  hare  paid  a  debt  justly  due,  although 
barred  by  the  &t&tute  ( Stahlschmidt  v.  Lett^  1  Sm.  &  GifT.  415),  but  an 
executor's  right  of  retainer  is  not  forfeited  by  the  institution  of  a  suit : 
Phillips  V.  Beal^  32  Beav.  26,  27. 

Considerable  inconvenience  arose  from  the  practice  which  formerly 
prevailed,  by  reason  of  the  executor,  through  the  medium  of  a  creditor, 
frequently  applying,  for  the  purpose  not  of  preventing  a  preference, 
but  of  preventing  the  payment  of  any  creditor,  and  keeping  the  assets 
himself.  Lord  Eldon  introduced  the  rule,  when  the  answer  does  not 
state  what  the  assets  are,  that  the  executor  shall  be  called  upon  to 
state  them  by  affidavit,  and  then  the  injunction  may  be  granted  upon 
his  bringing  the  money  into  court,  or  upon  such  order  being  made  as 
the  state  of  the  assets  requires :  Gilpin  v.  Lady  Southampton^  18  Yes. 
470.  And  see  Paxton  v.  Douglas^  8  Ves.  520 ;  Drewry  v.  Thacker^ 
3  Swanst.  546;  Clarke  v.  Ormonde j  J b,c.  125;    Vernon  v.  Thellusson^ 

1  Ph.  471. 

A  creditor  restrained  in  equity  from  taking  proceedings  at  law 
against  an  executor  or  administrator,  will  be  entitled  to  his  costs  of  the 
action  up  to  the  time  when  he  had  first  notice  of  the  decree  {Dyer  v. 
Kearsley^  2  Mer.  482,  n. ;  Jackson  v.  Leap^  1  J.  &  W.  229  ;  Vernon  v. 
Thellusson^  1  Ph.  466)  ;  and  if  the  action  was  commenced  be/ore  the 
filing  of  the  bill,  the  creditor,  if  he  comes  in  under  the  decree,  and 
discontinues  his  action,  will  be  entitled  to  prove  for  his  ^oosts 
at  law,  in  addition  to  his  debt  (Goate  v.  Fryer ^  3  Bro.  C.  C.  24 ;  [*^26] 

2  Cox,  201)  ;  but  he  will  not  be  entitled  to  costs  subsequently  incurred, 
nor  to  the  costs  of  the  motion  to  restrain  his  proceedings  ( Curre  v. 
Bowyer^  3  Madd.  456 ;  Anon.^  2  S.  &  S.  424  ;  Powell  v.  Powell^  12  Ir. 
Eq.  Rep.  501.     But  see  Jones  y,  Jones^  5  Sim.  678). 

After  a  decree  or  order  on  summons  for  the  administration  of  an 
estate,  a  legatee  will  be  restrained  from  proceeding  in  a  county^  court 
to  recover  a  legacy,  and  that  notwithstanding  the  legatee  submits  to 
take  a  judgment  against  the  enecutor  de  propriis  bonis  alleging  a  devas- 
tavit {Ratclife  v.  Winch^  16  Beav.  576;  but  see  Powell  v.  Powell^  12 
Ir.  Eq.  Rep.  501 ;  Mollyneux  v.  Scott^  3  Ir.  Ch.  Rep.  291)  ;  but  the 
legatee  will  be  entitled  to  his  costs  of  the  proceedings  in  the  County 
Court  down  to  the  time  of  his  being  served  with  notice  of  the  admin- 
istration order:  Ratcliffe  v.  Winch^  16  Beav.  577. 

If  a  creditor  continues  proceedings  at  law  after  a  notice  of  a  decree  for 
administration,  he  will  be  ordered  to  pay  the  costs  of  a  motion  to  re- 
strain him  from  further  proceedings,  but  he  will  be  allowed  to  set  them 
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off  against  the  cost  of  the  proceeding  incurred  prior  to*  the  notice: 
Gardner  v.  Garrett^  20  Beav.  469. 

Where  an  estate  is  adrainistei:ed,  and  the  residue  is  paid  over  under 
an  order  of  the  Court,  the  executor  will  be  protected,  and  a.  creditor 
will  not  afterwards  be  allowed  to  sue  him  at  law :  Dean  v.  AUen^  20 
Beav.  1  ;  Fletcher  v.  Stevenson^  3  Hare,  370.  But  see  Simmonds  v. 
Bolland^S  Mer.  554  ;  and  see  Dodaon  v.  Sammell^  29  L.  J.  N.  S.  (Ch.) 
335. 

If,  after  a  decree,  an  executor  thinks  fit  to  pay  a  creditor,  he  does  so 
at  ills  own  risk,  and  he  is  only  entitled  to  stand  in  the  place  of  the 
creditor  against  the  estate.     Irby  v.  Irbi/j  24  Beavi  525. 

If,  after  a  decree  to  account,  the  executors  let  judgment  go  by  default, 
or  permitted  creditors  to  proceed  at  law,  they  would  be  responsible ; 
if  the  creditors  took  property  of  the  testator's  in  execution,  the  exe- 
cutors would  not  be  able  to  charge  it  to  the  estate:  they  might  be 
allowed  to  stand  in  the  place  of  those  creditors  against  the  estate,  but  they 
could  not  do  more:  per  Lord  Eldon,iu  Clarke  v.  Lord  Ormonde^  Jac. 
122 ;  approved  of  by  Lord  Justice  Turner  in  the  recent  case  of  Marriage 
V.  Skiggs^  4  De  G.  &  Jo.  4  ;  Lucas  v.  Williajns^  10  W.  U.  (L.  J.)  606,* 
607,  reversing  the  decision  of  Sir  John  Stuart,  Y.  C,  reported  (lb.) 
578.  In  Kirhy  v.  Barton^  8  Beav.  45,  a  creditor,  in  Apiil,  1843,  obtained 
a  judgment  by  default  against  an  executrix.  A  decree  in  a  creditor's 
suit  was  obtained  in  April,  1844,  and  on  the  25th  of  May  following,  the 
judgment  *was  set  aside  on  the  terms  of  the  executrix  pleading* 
L  J  plene  administravit.  On  the  3rd  of  June,  on  the  eve  of  trial  the 
executrix  moved  for  an  injunction,  which  the  Court  granted,  to  stay 
execution  only,  and  afterwards  refused  to  permit  the  creditor  to  proceed 
against  the  executrix  for  the  purpose  of  charging  her  personally.  See 
also  Seton,  Decrees,  p.  886, 3rd  edit. 

After  an  estate  has  been  fully  administered  in  the  Court,  an  executor 
will  not  be  permitted,  without  the  leave  of  the  Court,  to  prosecute  an 
action  to  recover  part  of  the  testator's  property  from  a  party  to  the 
suit:  OldfieU  v.  Cobbett,  5  Beav.  132;    6  Beav.  515. 

The  principles  upon  which  a  creditor  is  restrained  from  proceeding 
at  law,  after  a  decree  for  administration,  are  not  applicable  to  the  case 
of  a  creditor  in  bankruptcy  proceeding  in  a  foreign  country  against  a 
bankrupt  having  property  there,  after  a  fiat  of  bankruptcy  in  this 
country.  See  Pennell  v.  Roy^  3  De  G.  Mac.  &  G.  126.  There  a  debtor 
became  bankrupt  in  England,  having  real  estate  in  Scotland :  it  was 
held  by  the  Lords  Justices  that  this  state  of  circumstances  gave  no 
jurisdiction  to  the  Court  of  Chancery  to  restrain  a  creditor  who  had  not 
proved  under  the  bankruptcy  from  proceeding  in  an  action  against  the 
assignees  in  Scotland,  for  the  purpose  of  recovering  out  of  the  real  es- 
tate there  an  amount  equal  to  the  dividend  which  would  have  been 
payable  upon  the  debt.    "An  endeavour,"  said  Lord  Justice  Knight 
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Brace,  '^  was  made  to  establish  a  proposition  lai(i  down  at  the  bar,  of  a 
close  analogy,  if  not  identity,  between  the  present  demand  on  the  Court 
and  that  of  an  executor  or  administrator  sued  by  a  creditor,  or  an  al- 
leged creditor,  of  the  deceased,  after  a  decree  under  which  all  his 
creditors  may  come.  If  the  analogy  existed,  I  do  not  know  that  it 
would  therefore  be  right  for  the  Court  to  interfere  in  a  case  such  as  the 
present ;  but  there  is,  clearly,  in  my  opinion,  no  analogy.  The  duties 
of  an  executor  or  administrator,  the  manner  in  which  he  represents  the 
deceased,  the  extent  to  which,  and  the  mode  in  which  he  is  by  law 
liable  to  be  sued  by  a  creditor  of  the  deceased,  the  different  defences 
and  judgments  possible  in  an  action  against  the  executor  or  adminis- 
trator, the  right  which  he  has  to  deliver  himself  from  a  suit  against 
him,  if  he  cannot  do  so  otherwise,  by  applying  assets  for  the^  purpose, 
and  the  title  which  the  creditors  generally  acquire,  by  a  decree,  to  tliose 
assets,  are  alone  and  obviously  sufficient  to  destroy  all  ground  of  com- 
parison between  the  cases."  And  see  and  consider  Cockerell  v.  Dickens^ 
3  Moore's  P.  C.  C.  98. 

Indian  creditors  will  not  be  restrained  ft'om  obtaining  payment  out 
of  the  English  assets  until  ^English  creditors  are  paid  in  full 
{Be  Brett^  29  L.  J.  N.  S.  (Ch.)  297) ;  but  where  a  person  died  L  ^^^J 
domiciled  in  Ireland,  leaving  property  in  Ireland  and  England,  and  the 
same  executors  in  both  countries,  it  was  held  by  Sir  R.  T.  Eindersley, 
Y.  C,  that  an  Irish  judgment  had  priority  over  English  simple  contract 
creditors  against  Irish  property  remitted  to  England  by  the  executors 
and  being  there  administered.    See  Cook  v.  Oregson^  2  Drew,  286. 

After  a  judgment  in  scire  facias,  in  the  Court  of  Queen's  Bench,  an- 
nulling letters  patent,  and  directing  that  they  should  be  restored  to  the 
Court  of  Chancery  to  be  cancelled,  the  Lord  Chancellor  has  no  jurisdic* 
diction  to  stay  the  execution  of  the  judgment,  the  duty  in  cancelling 
the  enrolment  being  only  ministerial :  Beg  y.  The  JE astern  Archipelago 
Company^  4  De  G.  Mac.  &  G.  199. 

Injunctions  to  restrain  proceedings  in  Ecclesiastical  Courts,^ — A 
Court  of  equity  will  also  grant  an  injunction  against  proceedings  in  the 
spiritual  Court,  not  upon  the  same  principle  that  Conrts  of  common  law 
grant  a  prohibition, — that  the  spiritual  Court  is  exceeding  its  jurisdic- 
tion— but  because  there  are  some  equitable  circumstances  between  the 
parties,  of  which  the  spiritual  Court  cannot  take  cognizance :  Davile  v. 
Peacock^  Barnard  C.  C.29.  Where, for  instance,  a  father  has  instituted, 
as  guardian,  a  suit  in  the  spiritual  Court  for  a  legacy  left  his  child,  the 
Court  will  grant  an  injunction,  and  prevent  the  money  coming  into  the 
lather's  hands,  not  because  the  spiritual  Court  has  not  a  jurisdiction  as  to 
legacies,  but  from  the  general  care  equity  takes  of  the  interests  of  in- 
fants: Botheramy.  Fanshawe^  3  Atk.  629.  So  an  injunction  has  been 
granted  to  restrain  a  woman,  who  in  contempt  of  Court,  had  married 

one  of  its  wards,  from   proceeding  in  a  spiritual  Court  against   his 
VOL.  II. — 83 
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guardian  for  alimony,  and  against  the  infant  himself  for  restitution  of 
conjugal  rights  and  alimony:  Hilly,  Turner^  1  Atk.  515.  So,  where 
a  trustees  is  suing  in  an  ecclesiastical  Court  for  payment  into  his  own 
hands  of  a  legacj'  left  in  trust  {Hill  v.  Turner^  1  Atk.  516 ;  Brec.  Ch. 
547)  ;  or  a  husband,  for  a  legacy  left  to  his  wife,  a  Court  of  equity  will 
grant  an  injunction,  in  the  former  case,  as  observed  by  Lord  Hardwicke, 
in  Hill  V.  Turner  (1  Atk.  596),  "  out  of  regard  to  the  interest  of  the 
cestui  que  trust ;"  in  the  latter,  because  a  spiritual  Court  has  no  power 
to  compel  the  husband  to  make  a  settlement  upon  the  wife  and  her 
issue,  which  a  Court  of  equity  has,  if  the  wife  asserts  her  right  to  one, 
a,nd  it  has  not  been  already  barred  by  an  adequate  provision  :  Tan- 
field  V.  Davenport^  Toth.  114;  Anon.^  Prec.  Ch.  548;  Harrison  v. 
Buckle^  1  Stra.  238  ;  Gardner  \.  Walker^  *1  Stra.  503;  and  see 
L  -J  ante,  vol.  i.,  pp.  445,  471.  In  Backhouse  v.  Hunler^  1  Cox, 
342,  an  administratrix,  having  an  equitable  demand  against  the  per- 
sonal estate  of  her  husband.  Lord  Thurlow  granted  an  injunction  to  re- 
strain the  next  of  kin  from  proceeding  in  the  spiritual  Court  for  a 
distribution ;  but  he  held  that  they  might  proceed  to  compel  her  to 
exhibit  an  inventory. 

Uhere  a  cause  is  depending  in  a  Court  of  equity,  the  injunction  to 
restrain  proceedings  in  the  spiritual  Court  will  be  until  the  hearing : 
Parre  v.  Tipelady^  Cary,  104 ;  Stonehouse  v.  Stonehouse^  1  Dick.  98; 
Smith  v.  Kempson^  2  Dick.  769. 

A  Court  of  equity  may,  in  certain  cases,  hold  an  executor  or  legatee 
to  be  a  trustee  for  another,  but  it  has  been  determined  in  the  House  of 
Lords,  upon  the  advice  of  Lord  Lynduhrst,  Lord  Brougham,  and  Lord 
Campbell  (dissentientibus  Lord  Cottenham,  C,  and  Lord  Langdale,  M. 
R.),  affirming  the  decree  of  Lord  Lyndhurst  (1  Ph.  133),  who  reversed 
the  decision  of  Lord  Langdale,  M.  R.  (5  Beav.  469),  that  a  Court  of 
equity  cannot  after  probate  set  aside  a  will,  as  having  been  obtained 
fraudulently  by  undue  influence  and  false  representations:  Allen  v. 
M'Pherson,  1  Ho.  L.  Ca,  191. 

Injunctions  to  restrain  proceedings  in  Admiralty  CourtsJ] — The 
Court  of  equity  has  also  jurisdiction  to  restrain  proceedings  in  the 
Admiralty  Courts.  For  instance,  where  proceedings  are  taken  upon 
a  bottomry  bond  obtained  by  fraud  (Glascott  v.  Lang,  3  My.  &  Cr.  451 ; 
5.  0.,  2  Ph.  310  ;  and  see  Dohson  v.  Lyall,  3  My.  k  Cr.  453,  n. ;  2  Ph. 
323,  n.) ;  or  where  matters  can  be  more  conveniently,  directly  and 
effectually  determin'»d  in  equity  {Duncan  v.  M^Galmont,  3  Beav.  409). 

And  where  new  evidence  has  been  discovered  at  a  period  when  ac- 
cording to  the  practice  of  the  Admiralty  Court,  it  could  not  be  received, 
upon  bringing. into  court  the  sum  recovered, and  the  costs  in  the  Ad- 
miralty Court,  an  injunction  has  been  granted  to  stay  process  to  compel 
execution  of  the  sentence  of  tite  Court ;  see  Jarvis  v.  Chandler,  T.  &  R. 
319,  in  which  case  Lord  Eldon,  observed,  that  his  judgment  proceeded 
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upon  the  notion,  that  the  proceedings  in  the  Admiralty  Court  were  per- 
fectly' right ;  that  the  question  was,  whether  it  was  not  the  same  special, 
case  as  if  there  had  been  a  trial  at  law,  and  a  verdict  obtained  to  be 
effected' in  equity  by  subsequent  discovery. 

But  where  a  Court  of  Admiralty  has  full  power  and  jurisdiction  to 
examine  a  matter,  equity  will  not  interfere.  Thus,  in  Anon,^  3  Atk. 
350,  the  owners  of  two  privateers  seized  upon  a  ship  called  the  "  Dili- 
gence," as  lawful  prize,  upon  its  appearing  by  her  *captain*s 
papers  that  she  had  carried  provisions  to  the  enemy.  They  L  -• 
afterwards  released  him,  giving  him  leave,  in  consequence  of  the  weather 
being  stormy,  to  go  to  Rotterdam,  upon  his  signing  a  note,  in  which  he 
acknowledged  that  they  had  very  justly  confiscated  his  cargo.  They, 
however,  captured  the  "  Diligence"  a  second  time,  whereupon  the  cap- 
tain brought  a  bill  to  stay  a  suit  depending  in  the  Admiralty  Court,  sug- 
gesting that  some  of  the  papers  were  lost,  and  that  if  the  note  should  be 
produced  which  he  had  been  obliged  to  give,  he  would  be  cast  in  the  suit. 
Lord  Hardwicke,  however,  refused  the  injunction ;  for,  he  said,  if  be 
were  to  grant  upon  such  pretences,  the  Acts  of  Parliament  in  relation  to 
prizes  would  be  entirely  defeated,  and  that  the  Court  of  Admiralty  could, 
if  it  were  found  that  the  note  was  sigued  owing  to  duress  and  imprison- 
ment, by  their  own  authority  supress  it. 

Statutory  jurisdiction  under  the  Merchants^  Shipping  Act,"] — Under 
the  514th  section  of  the  Merchants'  Shipping  Act,  1854  (17  &  18  Vict. 
c.  104),  jurisdiction  is  given  to  the  Court  of  Chancery  in  a  suit  instituted 
by  a  shipowner,  to  determine  the  amount  of  his  liability  in  respect  of 
the  losses  there  mentioned,  to  have  such  amount  rateabl}^  distributed 
amongst  the  several  claimants,  and  to  stop  actions  and  suits  pending 
in  any  other  Court  in  relation  to  the  same  subject  matter. 

In  an  application  to  the  Court,  under  the  514th  section,  the  owner 
must  aver  that  he  has  incurred  some  liability :  Hill  v.  Audus^  1  K.  &  J. 
263.  It  has  also  been  decided  that  the  Court  of  Chancery  has  jurisdic- 
tion, notwithstanding  the  circumstance  that  an  adverse  claimant  has 
obtained  a  definitive  sentence  or  judgment  of  the  Court  of  Admiralty 
condemning  the  ship ;  and  the  utmost  to  which  the  latter  is  entitled, 
under  such  a  judgment,  in  respect  of  the  loss  he  has  sustained,  is  to 
share  rateably  with  the  other  claimants  in  the  value  of  the  ship  and 
freight  (Leycester'Y.  Logan^  3  K.  &  J.  446) ;  but  the  Court  has  no  con- 
trol over  the  ship  itself,  and  cannot  prevent  the  party  who  has  obtained 
such  a  judgment  from  proceeding  to  a  sale  of  the  ship,  and  retaining 
ont  of  the  proceeds  such  costs  as  he  may  be  entitled  to  retain  under  the 
order  of  the  Admiralty  Court.  (lb.)  The  shipowner,  however,  is  en- 
titled to  an  injunction  restraining  the  party  who  has  obtained  such  3 
judgment  from  proceeding  further  in  the  Court  of  Admiralty.  lb. 

Where  there  is  no  adverse  litigation  amongst  the  claimants  them- 
selves, nor  any  other  special  circumstance  occasioning  an  increase  of 
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costs,  and  over  which  the  plaintiff  has  no  control,  the  ^plaintiff, 
^  -I  as  the  party  eased  b}'  the  proceedings,  must  pay  the  costs  of  all 
the  claimants  whose  claims  are  established,  including  the  costs  of  actions 
at  law  commenced  by  any  of  such  claimants,  but  stayed  by  injunction  in 
the  suit :  The  African  Steamship  Company  v.  Swanzy,  2  K.  &  J.  660 ; 
see  also  Dobree  v.  Schroder ^  2  My.  &  Cr.  489. 

The  value  of  a  ship,  within  the  meaning  of  the  Merchants'  Shipping 
Act,  1854  (17  &  18  Yict.  c.  104,  s.  504),  is  what  she  would  have  fetched 
if  sold  immediately  before  the  collision,  without  deduction  in  respect  of 
the  costs  of  the  sale :  Leycester  v.  Logan  4  K.  &  J.  725. 

Injunction  to  restrain  proceedings  in  the  Lord  Mayor^s  Court.']  — 
Upon  a  proper  case  being  made,  the  Court  of  Equity  will  restrain  pro- 
ceedings in  the  Lord  Mayor's  Court :  Mildred  v.  Ideate,  1  Dick.  279  ; 
Barker  v.  Goodair^  11  Yes.  78  ;  Furnival  v.  Bogle^4t  Russ.  142:  Sieve- 
king  V.  Behrens^  2  My.  &  Cr.  581 ;  Collesworth  v.  Stephens^  4  Hare, 
185. 

Injunction  to  restrain  proceedings  in  Courts  out  of  the  jurisdiction,"] 
— A  Court  of  equity  will  also  restrain  a  person  within  its  jurisdiction 
from  taking  proceedings  in  courts  out  of  its  jurisdiction,  as  in  foreign 
(Countries  properly  so  called,  our  colonies,  or  Ireland  or  Scotland.     It 
interferes,  however,  not  upon  any  pretention  to  control  or  overrule  the 
decisions  of  such  Courts,  or  to  examine  judicial  and  administrative 
acts  abroad,  but  on  the  circumstance  of  the  party  on  whom  the  order  is 
made  being  within  the  power  of  the  Court.    ^^  Soon  after  the  Restora- 
tion,'' says  Lord  Brougman,  '^  and  when  this,  like  every  other  branch  of 
the  Court's  jurisdiction,  was,  if  not  in  its  infancy,  at  least  far  from  that 
maturity  which  it  attained  under  the  illustrious  series  of  Chancellors, 
the  Nottinghams  aud  Macclesfields, — the  parents  of  equity, — the  point 
received  a  good  deal  of  consideration  in  a  case  which  came  before  Lord 
Clarendon,  and  which  is  reported  shortly  in  Freeman's  Reports,  and 
domewhat  more  fully  in  Chancery  Cases,  under  the  name  of  Love  v. 
Baker  (2  Freem.  125:  1  Ch.  Ca.  67.)     In  Love  v.  Baker ^\t  appears 
that  one  only  of  several  parties  who  had  begun  proceedings  in  the  Court 
of  Leghorn  was  resident  within  the  jurisdiction  here,  and  the  Court 
allowed  the  subpoena  to  be  served  on  him,  and  that  this  should  be  good 
service  on  the  rest.     So  far  there  seems  to  have  been  very  little  scruple 
in  extending  the  jurisdiction.     Lord  Clarendon  refused  the  injunction 
to  restrain  those  proceedings  at  Leghorn,  after  advising  with  the  other 
Judges ;  but  the  report  adds,  ^  sed  qusere,  for  all  the  bar  was  of  another 
opinion  ;'  and  it  is  said,  that  when  the  argument  against  "^issuing 
^         -I  it  was  used,  that  this  Court  had  no  authority  to  bind  a  foreign 
Court,  the  answer  was  given,  that  the  jurisdiction  was  not  directed  to 
the  foreign  Court,  but  to  the  party  within  the  jurisdiction  here, — a  very 
sound  answer,  as  it  appears  to  me  ;  for  the  same  argument  might  ap- 
.  ply  to  a  Court  within  this  country,  which  no  order  of  this  Court  ever 
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affects  to  bind,  our  orders  being  only  pointed  at  the  parties^  to  restrain 
them  from  proceeding.  Accordingly,  this  case  of  Love  v.  Baker  has  not 
been  recognized  or  followed  in  later  times :"  Lord  Portarlingion  v. 
Soulby^  3  My.  &  K.  106.  And  see  Wharton  v.  Miy^  6  Ves.  71 ;  Beau- 
champ  T.  Marquis  Huntly^  Jac.  546  ;  Campbell  v.  Houlditch^  cited  3 
My.  &  K.  108;  Bushby  v.  Munday^  5  Madd.  297 ;  Kennedy  v.  Earl 
Cassiltis,  2  Swanst.  313 ;  Bunbury  v.  B anbury,  2  Beav.  173 ;  The  Mar- 
quis of  Breadalbane  v.  The  Marquis  of  Chandos,  2  My.  &  Cr.  711; 
ffope  V.  Carnegie,  I  Law  Rep.  Ch.  App.  320. 

The  fact  also  of  a  foreigner  having  property  in  this  country  enables 
the  Court  of  Chancery  to  make  effectual  an  injunction  issued  against 
him  :   The  Carron  Iron  Company  v.  Maclaren,  5  H.  L.  Cas.  416. 

Where  pending  a  litigation  here,  in  which  complete  relief  may  be  had, 
a  party  to  the  suit  institutes  proceedings  abroad,  the  Court  of  Chancery 
in  general  considers  that  act  as  a  vexatious  harassing  of  the  opposite 
party  and  restrains  the  foreign  proceedings:  Per  Lord  Cranworth,  C, 
6  H.  L.  Cas.  437.  And  see  Harrison  v.  Gurney,  2  J.  &  W.  663  ;  Beck- 
ford  V.  Kemble,  1  S.  &  S.  7  ;  Wedderburn  v.  Wedderburn,  4  My.  &  Cr. 
585. 

Upon  the  same  principle,  where  a  creditor  came  in  under  a  decree  in 
Chancery  under  an  administration  suit,  and  yet  proceeded  in  an  action 
in  Scotland,  which  he  had  commenced  in  ignorance  of  the  decree.  Sir  L. 
Shadwell,  Y.  C,  enjoined  the  proceedings  in  Scotland  with  costs,  and 
his  order  was  affirmed  by  Lord  Cottenham,  C,  with  costs  :  Graham  v. 
Maxwell,  1  Mac.  &  O.  71.  And  if  a  creditor  is  compelled  tocome  under 
a  suit  here,  the  same  principle  applies :  Per  Lord  St.  Leonards,  C,  5 
H.  L.  Cas.  455. 

In  the  case  of  Beauchamp  v.  Lord  Huntley,  Jac.  546,  where  a  creditor 
who  had  a  specific  charge  upon  a  part  of  the  testator's  real  estates,  came 
in  nnder  a  decree  in  general  administration  suit,  and  then  claimed  to 
prove  in  a  creditor's  suit,  which  he  had  instituded  in  Ireland,  Lord 
Eldon  restrained  him  from  proceeding  with  the  latter  suit,  and  made 
him  pay  the  costs. 

Even  though  no  decree  has  been  obtained  in  this  country,  yet  if  a  suit 
instituted  abroad  appears  ill  calculated  to  answer  the  ends  of  justice,  the 
Court  of  Chancery  '^'has  restrained  the  foreign  action,  imposing, 
however,  terms  which  it  has  considered  reasonable  for  pro-  ^  -^ 
tecting  the  party  who  was  suing  abroad  :  Per  Lord  Cranwoith,  C.,  5  H. 
L.  Cas.  438  ;  and  see  Bushby  v.  Munday,  5  Madd.  297.  In  Baillie  v. 
Baillie,  5  L.  R.  Eq.  175,  a  testator  domiciled  in  England  gave  his  real 
and  personal  property  situated  in  England  and  Scotland  to  be  divided 
between  two  of  his  sons,  and  appointed  his  three  sons  executors.  The 
will  was  proved  in  England  by  two  of  the  sons.  At  the  death  of  the 
testator,  the  other  son,  one  of  the  residuary  legatees,  was  indebted  to  an 
insurance  company  carrying  on  business  in  Scotland  and  England,  wiio 
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obtained  judgment  in  an  action  in  Scotland  against  such  son,  and  pro- 
ceeded in  Scotland  against  the  executors  to  arrest  the  amount  in  their 
hands,  to  which  the  indebted  son  was  entitled.  It  was  held  by  Sir  K. 
Malins,  Y.  C,  that  upon  the  executors  undertaking  to  obtain  forthwith 
an  administration  decree  in  England,  granted  an  injunction  to  restrain 
the  proceedings  in  Scotland  against  the  executors. 

So  likewise  when  there  is  no  question  as  to  the  foreign  litigation  being 
or  not  being  necessary,  or  being  or  not  being  likely  to  be  so  effectual 
as  litigation  in  this  country,  still  if  a  person  within  the  jurisdiction  of 
the  Court  of  Chancery  is  instituting  proceedings  in  a  foreign  Court, 
the  instituting  of  which  is  contrary  to  good  conscience,  the  Court  will, 
on  a  bill  filed  here,  restrain  the  prosecution  of  such  foreign  suit  just  as 
if  it  had  been  a  suit  in  this  country.  Thus  in  Lord  Portarlington  v. 
Soulby^  3  My.  &  K.  104,  an  injunction  to  restrain  the  defendants  from 
suin:r  in  Ireland  upon  a  bill  of  exchange  given  by  the  plaintiff  for  a 
gambling  debt  was,  under  the  circumstances,  continued  by  Lord 
Brougham.  "  As  to  the  arjriiment,"  observed  his  Lordship,  "  that  the 
Courts  of  equity  in  Ireland  can,  if  applied  to,  restrain  the  action,  the 
same  consideration  would  prevent  an  injunction  from  ever  issuing  to 
stay  proceedings  in  this  country' ;  for  it  might  be  said  that  the  Court  of 
Exchequer  has  the  power  of  restraining,  and  therefore  there  needs  no  in- 
terposition of  the  Court  of  Chancery.  It  suffices  to  say  that  the 
Court  in  which  the  action  is  brought  is  a  Court  of  common  law,  and 
has  no  jurisdiction  as  such  to  stop  the  proceeding  upon  the  ground 
now  set  forth."  See  also  Simpson  v.  Fogo^  1  J.  &  H.  18  ;  1  H.  &  M. 
195. 

But  where  the  interposition  of  equity  would  not  place  creditors, 
foreign  and  domestic,  on  an  equal  footing  (Liverpool  Marine  Credit 
Company  v.  Hunter^  4  L.  Rep.  Eq.  62),  or  where  the  matter  may  be 
more  conveniently  litigated  in  the  foreign  Court,  equity  will  not  inter- 
fere. Thus  in  Jones  v.  *QeddeF^  1  Ph.  725,  an  injunction 
^  ^  granted  on  a  suggestion  of  fraud  to  restrain  a  party  resident  in 
England  from  prosecuting  a  suit  in  the  Court  of  Session  in  Scotland, 
to  enforce  a  legal  security  against  land  situate  in  that  country,  was,  on 
appeal,  dissolved,  on  the  ground,  that,  although  the  remedy  afforded  iu 
equit^Mn  cases  of  fraud  was  more  effectual  and  complete  than  in  the 
Scotch  Court ;  the  question  between  the  parties  in  the  case  might,  upon 
the  whole  be  more  conveniently  litigated,  and  with  a  more  conclusive 
result,  there.     See  also  Venning  v.  Lloyd^  29  L.  J.  N.  S.  (Ch  )  152. 

When  a  foreigner  seeks  no  assistance  from  the  courts  of  this  country 
it  will  require  a  very  strong  case  to  induce  the  Court  of  Chancery  to 
restrain  him  when  domiciled  in  another  country,  from  proceeding  to 
obtain  payment  of  debts  according  to  the  law  of  that  country.  See 
Carron  Iron  Company  v.  Maclaren,  5  H.  L.  Cas.  416,  reversing  S.  C, 
16  Beav.  279 ;  and  see  Stainion  v.    The  Carron  Company^   18   Beav. 
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146;  21  Beav.  152,  500  ;  24  Beav.346  ;  Maclaren  v.  Siainton^  26  L.J. 
N.  S.(Ch.)332. 

Before,  however,  the  Court  of  Chancery  interposes  upon  an  inter- 
locutory application  to  stay  proceedings  in  a  suit  by  reason  of  a  decree 
or  judgment  in  a  foreign  country,  it  must  be  satisfied  that  the  foreign 
decree  or  judgment  does  justice  and  covers  the  whole  subject  of  the 
suit.  See  Ostell  v.  Le  Fage^  2  De  G.  Mac.  &  G.  892 ;  Kennedy  v. 
Cassillis^  3  Swanst.  313. 

The  result  of  the  authorities  is,  that  if  the  circumstances  are  such 
as  would  make  it  the  duty  of  the  Court  to  restrain  a  party  from  insti- 
tuting proceedings  in  this  country,  they  will  also  warrant  il  in  re- 
straining proceedings  in  a  foreign  court.  But  though  the  authorities 
will  justify  such  a  course,  yet  they  will  not,  it  seems,  make  it  the  duty 
of  the  Court  so  to  act,  if  from  any  cause  it  appears  likely  to  be  more 
conducive  to  substantial  justice  that  the  foreign  proceedings  should 
take  their  own  course :  Per  Lord  Cranworth,  C,  5  H.  L.  Cas.  439. 

The  Courts  of  equity  cannot  interfere  where  relief  is  sought  in  con- 
sequence of  errors  and  irregularities  in  the  decree  of  a  colonial 
equitable  Court,  as  an  appeal  lies  from  that  Court  to  the  appellate  jur- 
isdiction in  this  kingdom  :  Henderson  v.  Henderson^  3  Hare,  100 ;  but 
where  such  proceedings  may  have  t&ken  place  in  a  foreign  Court,  from 
which  there  is  no  appeal  to  any  superior  jurisdiction  which  a  Court  of 
equity  in  this  country  could  regard  as  certain  to  administer  justice  in 
the  case,  the  result  may  be  different :  3  Hare,  118. 

Whether  a  Plaintiff  can  sue  at  law  and  in  equity  for  the  same 
thingJ] — Where  a  party  is  suing  in  another  Court  and  in  equit}'  for  the 
same  thing,  and  for  the  '^'same  purpose,  he  will  as  a  general 
rule  be  put  to  his  election  iu  which  Court  he  will  proceed ;  and  ^  -^ 
if  he  elects  to  sue  in  equity,  he  will  be  restrained  from  proceeding 
in  the  other  Court ;  Vaughan  v.  Wehh^  Mos.  210  ;  Anon.,  Mos. 
304  ;  Mocher  v.  Beed^  1  Ball.  &  B.  318,  319,  320  ;  Pielers  v. 
Thompson^  G.  Coop.  294;  Qedye  v.  Duke  of  Montrose^  26  Beav. 
46. 

And  if  a  plea  of  proceedings  in  another  Court  of  competent  jurisdic- 
tion is  put  in,  it  must  show  nut  only  that  the  same  issue  was  joined  as  in 
the  suit  in  equity,  but  that  the  subject-matter  is  the  same,  and  that  the 
proceedings  in  the  other  Court  were  taken  for  the  same  purpose  : 
Behrens  v.  Sieveking^  2  My.  &  Cr.  602.  And  if  it  appears  that  the 
suit  and  action  are  not  for  the  same  matter,  an  order  to  elect  will  be 
discharged:  Anglo-Danubian  Go,\.  Roger son^  4  L.  R.  Eq.  3. 
'  If,  after  decree,  a  party  proceeds  in  any  other  Court  for  the  same 
purpose,  whether  the  proceedings  are  taken  in  this  or  any  other 
country,  he  will  be  restrained  by  the  defendant's  application,  without 
filing  a  bill,  as  it  is  a  contempt  of  Court :  Jackson  v.  Leaf  1  J.  &  W. 
229,    232;  Mocher  y.    Reed^  1  Ball   &  B.  318;  Clarke  v.  Earl  of 
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Ormonde  J  Jac.  546;  Wilson  v.  Wetlierherdj  2  Mer.  406  ;  Harrison  v. 
G^urwey,  2  J.  &W.  563;  Booth  t.  Leycesler^l  Kee.  579;  3  My.  &  Cr. 
459  ;  Boulter  t.  Boulter,  2  Beav.  196,  n. ;  and  see  Bell  v.  O^ReUly,  2 
2  S.  &  L.  430  ;  Mollyneux  v.  Scott,  3  Ir.  Ch.  Rep.  291,  301.  If,  there- 
fore, any  proceedings  in  another  Court  are  necessary,  the  plaintiff 
should  first  obtain  leave  to  take  them  from  the  Court :  Wedderhum  t. 
Wedderburn,  4  My.  &  Cr.  585  ;  S.  C,  2  Beav.  208 ;  Royle  v.  Wynne, 
Cr.  &  Ph.  252. 

The  case  of  a  mortgagee  is  an  exception  to  the  rule,  for  he  has  a  right 
to  proceed  on  his  mortgage  in  equity,  and  at  law,  on  any  collateral 
securities,  as  a  covenant  or  bond,  at  the  same  time. 

But  if  he  has  so  dealt  with  the  mortgaged  property  as  to  render  it 
impossible  for  him  to  restore  it  on  full  payment,  as  where  he  has 
either  wholly  or  partially  alienated  it  (Palmer  v.  Hendrie,  2T  Beav. 
347  ;  and  see  Walker  v.  Jones,  1  L.  K.  P.  C.  50),  or  where  he  is  unable 
to  hand  over  the  title  deeds  to  the  mortgagor  in  consequence  of 
another  person  having  a  lien  upon  them  (Schoole  v.  Sail,  1  S.  &  L. 
176),  he  will  be  restrained  from  proceeding:  at  law.  Secus,  where  his 
inability  to  restore  the  property  is  prevented  by  vis  major,  as 
if  the  mortgaged  property  were  swept  away  by  fire  or  flood,  or  if, 
through  no  default  of  his  own,  he  were  evicted  therefrom  in  the  case  of 
leasehold  by  the  owner  of  the  freehold  :  Burrell  v.  Smith,  7  L.  R.  Eq. 
399,  408. 

Even  after  foreclosure,  it  seems  that  a  mortgagee  alleging  that  the 
value  of  the  estate  is  not  sufiScient  '^'to  satisfy  the  debt,  is  not 
I-  -^  absolutely  precluded  from  suing  on  the  bond  or  covenant ;  but 
then,  by  doing  so,  he  opens  the  foreclosure  and  gives  the  mortgagor  a 
right  to  redeem  ;  if,  however,  the  mortgagee  has,  after  forclosure,  sold 
the  estate,  and  so  precluded  the  possibility  of  redemption,  he  will  be 
restrained  from  proceeding  on  his  collateral  personal  securities.  See 
Lockhart  v.  Hardy,  9  Beav.  349,  and  the  comments  of  Lord  Langdale 
in  Tooke  v.  Hartley,  2  Bro.  C.  C.  125, 2  Dick,  786,  and  Perry  v.  Barker 
8  Yes.  627  ;  13  Ves.  198.  In  a  recent  case  a  mortgagee,  after  fore- 
closure and  an  attem[)ted  sale,  was  admitted  to  prove  in  an  adminis- 
tration suit  on  giving  up  the  property,  but  he  was  not  allowed  the 
cost  of  foreclosure :  Haynes  v.  Haynes,  3  Jur.  N.  S.  504. 

Injunctions  to  restrain  proceedings  by,  or  against,  the  officers  of 
the  Court.'] — A  Court  of  equity  has  also  jurisdiction  to  restrain 
parties  from  proceeding  at  law  against  their  own  ofiScers,  when  the 
process  of  the  Court  has  been  either  irregularly  issued  or  executed. 
Thus,inilfay  v.  Hook,  cited  2  Dick.  619  ;  S.  C,  1  J.  A  W.  663,  n, 
where  an  attachment  had  been  irregularly  executed,  the  defendant 
brought  an  action  for  false  imprisonment;  but  Lord  Bathurst  re- 
strained him  from  so  doing,  upon  the  ground  that  the  Court  will 
punish  its  own  officers,  agreeably  to  the  case  of   Bailey  v.  Devereux, 
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1  Yem.  269  ;  where  it  is  Baid,  ^^  The  irregularity  of  serving  the  process 
of  the  Court  is  only  punishable  here  ;  and  therefore,  an  injunction  lies 
to  stay  proceedings  at  law  for  irregularity:"  and  see  Frowd  v.  Law- 
rence,  1  J.  &  W.  665. 

So  where  an  action  of  trover  was  brought  against  a  sheriff  for  an 
ejectment  under  a  writ  of  assistance  issued  in  pursuance  of  an  order  of 
the  Court,  an  injunction  was  granted,  restraining  further  proceedings 
in  such  action,  although  the  action  also  sought  damages  for  a  trespass 
by  the  sheriff  in  taking  chattels  not  included  in  the  order  :  Walker  v. 
Jtickleihwait,  1  Drew.  &  Sim.  49. 

In  a  proper  case,  the  party  may  apply  to  the  Court,  either  for  a  ref- 
erence to  Chambers,  to  settle  a  proper  compensation,  or  for  liberty  to 
bring  an  action  :  Ex  parte  Clarke^  1  Russ.  &  My.  563  ;  Phillips 
V.  Worthy  2  Russ.  &  My.  638;  Anton  v.  Heron^  2  My.  &  K.  390; 
Bricknell  v.  Stamford^  1  Beav.  368 ;  see  Ex  parte  Van  Sandau^  1  Ph. 
446,  605;  Walker  y.  Mickelthwait^  1  Drew.  &  Sm.  49.  ,  And  it  seems, 
that  if  the  person  against  whom  the  complaint  is  made  is  desirous  of 
having  it  tried  at  law,  a  Court  of  equity  considers  that  he  is  entitled, 
to  have  it  so  tried  Whitehead  v.  Lynen^  34  Beav.  161,  165 ;  Arrow- 
smith  V.  Hill^  2  Phil.  609.  But  where,  from  the  circumstances, 
*it  appeared  impossible  to  make  out  a  case  for  damages, 
the  Court  granted  an  injunction  to  restrain  a  party  from  pro-  ■-  -* 
ceeding  in  an  action  of  trespass  brought  against  the  messenger  of  the 
Court,  and  ordered  the  plaintiff  at  law  to  pay  the  costs  of  application : 
Chalie  v.  Pickering^  1  Kee.  749'. 

The  Court  will  restrain  its  own  officers,  or  persons  employed  under 
its  authority,  from  proceeding  at  law.  Thus,  commissioners  for  the  ex- 
amination of  witnessess  have  been  restrained  from  proceeding  for  their 
fees  :  Blundell  v.  Gladstone^  9  Sim.  455 ;  Ambrose  v.  Dunmow  Union^ 
8  Beav.  43.  And  In  the  matter  of  Weaver^  2  My.  &  Cr.  441,  an  order 
was  made  to  restrain  an  action  brought  by  an  auctioneer  against  the 
solicitor  in  a  lunacy,  for  the  amount  of  bis  bill  for  appraising  and 
selling  property  belongins:  to  the  lunatic,  such  sale  having  been  made 
under  the  authority  of  the  Court,  and  the  auctioneer  having  acted  on 
the  instructions  of  the  solicitor,  and  with  the  sanction  of  the  Master, 
before  whom  he  had,  at  first,  carried  in  his  claim  ;  and  a  reference  was 
directed  for  the  purpose  of  ascertaining  what  would  be  a  proper  sum 
to  be  allowed  him  on  that  account.  So  where  an  action  was  brought 
by  a  solicitor  for  the  whole  amount  of  his  bill  of  costs,  after  a  tender 
of  the  sum  awarded  to  him  on  taxation,  he  was  restrained  by  injunction 
at  the  instance  of  the  representatives  of  his  client:  Be  James 
Campbell^  3  De  O.  Mac.  &  G.  585. 

Mow  far  injunctions  can  he  granted  to  restrain  proceedings  in  criminal 
matters,'] — Equit}*^  will  not,  however,  restrain  proceedings  in  criminal 
matters  as  on  an  indictment  on  a  mandamus,  or  on  an  information  or 
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writ  of  prohibition  (Holderstaffe  v.  Saunders^  6  Mod.  16  ;  Lord  Mon- 
tague V.  Dudman^  2  Yes.  396),  unless  such  proceedings  are  commenced 
by  a  person  also  plaintiff  in  equity,  relative  to  the  same  matter.  Thus, 
in  the  case  of  The  Mayor  and  Corporation  of  York  v.  Pilkington^  2 
Atk.  302,  where  a  bill  and  cross  bill  were  depending  to  establish  the 
claim  to  a  sole  right  of  fishery,  the  plaintiffs  in  the  first  suit  caused  the 
agents  of  the  defendant  to  be  indicted  at  York  Sessions  for  a  breach  of 
the  peace  in  fishing  in  their  liberty.  Lord  Hardwicke,  upon  motion, 
restained  them  from  proceeding  till  the  hearing  of  the  cause  or  further 
order.  He  observed,  that,  supposing  it  were  a  suit  for  a  right  of  land, 
where  entries  had  been  made,  and  the  bill  was  brought  to  quiet  the 
possession,  and  after  that  they  preferred  an  indictment  for  a  forcible 
entry,  which  is  of  a  double  nature,  as  it  partakes  of  a  breach  of  the 
peace,  and  is  also  a  civil  right,  the  Court  would  certainly  stop  tlie  pro- 
ceedings upon  such  indictment ;  for  where  parties  submitted 
L  -J  *  their  right  to  the  Court,  it  certainly  had  a  jurisdiction,  and 
might  interpose. 

But  it  seems  that  the  Court  would  not  have  the  same  control  over  de- 
fendants:  T?ie  Attorney-General  y.  Cleaver^  18  Yes.  220. 

Whether  an  injunction  will  he  indued  to  restrain  proceedings  in 
bankruptcy, "] — Formerly  the  Court  of  Chancery  had  also  jurisdiction 
to  stay  proceedings  in  the  Court  of  Bankruptcy.  See  Mather  v.  Lay, 
2  J.  &  H.  374  :  there  an  order  had  been  made  in  bankruptcy  for  the 
sale  of  the  furniture  used  in  a  lodging-house  kept  by  the  bankrupt  and 
his  wife,  as  being  in  the  order  and  disposition  of  the  husband.  The 
bill  was  filed  by  the  wife  and  the  trustee  of  the  marriage  settlement  of 
the  wife,  alleging  that  the  furniture  had  been  purchased  before  the 
bankruptcy  by  moneys  arising  from  the  separate  estate  of  the  wife. 
The  bill  also  alleged  that  the  defendant,  the  assignee,  who  was  the 
only  creditor  who  had  proved,  knew  the  circumstances  under  which 
the  furniture  was  purchased,  and  also  that  no  other  creditor  had  given 
credit  to  the  bankrupt  on  the  faith  of  his  alleged  possession  of  the 
goods.  It  appeared  in  evidence  that  the  plaintiff  had  applied  %o  the 
Court  of  Bankruptcy  for  a  stay  of  proceedings,  but  had  not  otherwise 
submitted  to  the  jurisdiction.  It  was  held  by  Sir  W.  Page  Wood,  Y. 
C,  that  the  Court  of  Chancer}"  had  jurisdiction,  notwithstanding  the 
order  of  the  Court  of  Bankruptcy,  to  restrain  a  sale  and  determine  the 
right  among  the  parties. 

And  a  person  has  been  restrained  from  using  the  debt  of  another 
for  the  purpose  of  taking  out  a  fiat  against  him  in  fraud  of  an  agree- 
ment entered  into  with  respect  to  it  (Attwood  v.  Banks^  2  Beav.  192  ; 
Anon.^  Rolls,  8  Jur.  1085).  But  an  injunction  to  restrain  proceedings 
at  law  for  the  purpose  of  making  a  company  bankrupt,  has  been  re- 
fused, notwithstanding  an  order  had  been  made  for  winding  up  the 
company,  and  an  official  manager  and  creditors'  representative  had  been 


EARL    OF    oxford's    CASE.  1823 

appointed  before  the  commencement  of  such  proceedings— the  creditors, 
representative  appearing  and  expressing  his  consent  to  their  prosecu- 
tion :  In  re  London  and  Eastern  Banking  Corporation^  4  K.  &  J.  273. 

It  seems  that  eqaity  never  had  any  jurisdiction  to  interfere  in  tlie 
mere  distribution  of  the  estate  of  a  bankrupt  either  on  the  ground  of 
trust  or  otherwise.  In  Thompson  v.  Derkam^  1  Hare,  358,  the  plain- 
tiffs in  equity  claiming  to  be  admitted  as  creditors  under  a  fiat  in 
Bankruptcy,  in  respect  of  a  breach  of  trust  by  the  bankrupts,  which 
was  the  subject  of  the  suit  in  equity,  applied,  on  a  dividend  of  the 
bankrupt's  estate  being  about  to  be  declared,  to  be  allowed 
*to  enter  aolaim  upon  the  proceedings,  and  to  have  a  fund  re-  ^  J 
served ;  the  application  being  refused  by  the  commissioners  was  re- 
newed by  petition  to  the  Court  of  Review,  and  also  refused  by  that 
Couit.  A  supplemental  bill  was  then  filed,  praying  an  injunction  to 
restrain  the  assignees  from  paying  any  dividend  which  might  be  de- 
clared, until  the  cause  in  equity  was  heard,  or  without  reserving  a  suf- 
ficient fund  to  answer  the  plaintiff's  demand.  It  was  held,  however, 
by  Sir  J.  Wingram,  Y.  C,  that  if  the  Court  of  Chancery  had  jurisdic- 
tion to  interfere  in  the  distribution  of  the  estate  of  a  bankrupt  the 
Court  ought,  upon  general  principles,  after  an  adjudication  in  bank- 
ruptcy on  the  subject  of  the  distribution,  to  refrain  from  exercising 
such  jurisdiction;  and  see  Halford  v.  Gillow^  13  Sim.  44;  Ferry  v. 
Walkerj  1  Y.  &  C.  C.  C.  672. 

But  now  every  Court  having  jurisdiction  in  bankruptcy  imder  the 
Bankruptcy  Act,  1869  (32  &  33  Vict.  c.  71),  has  full  power  to  decide 
all  questions  whether  of  law  or  fact  arising  in  any  case  of  bankruptcy 
coming  within  the  cognizance  of  such  Court,  or  which  the  Court  may 
deem  it  expedient  or  necessary  to  decide  for  the  purpose  of  doing  com- 
plete justice,  or  making  a  complete  distribution  of  property  in  any  such 
case ;  and  no  such  Court  as  aforesaid  shall  be  subject  to  be  restrained 
in  the  execution  of  its  powers  under  this  Act  by  the  order  of  any  other 
Court  (Sect.  72.)  And  b}'  a  former  section  of  the  same  Act  such  Court 
has  power  to  restrain,  in  a  proper  case,  proceedings  both  at  law  and 
equity,  sect.  13.  See  Robson,  278.  Ex  parte  Rumboll  In  re  Taylor 
and  Rumboll^  6  L.  R.  Ch.  App.  842 ;  In  re  Escherich  and  Baring^ 
20  W.  R.  (C.  J.  B.)  766;.^e  Marcus  Davis,  lb.  767. 

But  it  does  not  follow,  that  because  there  has  been  a  relation  between 
two  parties  founded  on  bankruptcy  proceedings,  that  every  dealing 
between  them  having  any  connection  with  that  relation,  is  drawn  with- 
in the  jurisdiction  of  the  Court  of  Bankruptcy:  Ex  parte  Lyons,  7  L. 
R.  Ch.  App.  494. 

For  the  practice  as  to  injunctions  to  restrain  proceedings  in  other 
Courts,  see  Dan.  Ch.  Prac  1462,  1536,  5th  edit.;  Harris  v.  CoUett,  26 
Beav.  222 ;    Fitzgerald  v.   Bult,  9  Hare,  App.  Ixv. ;  Magnay  v.  The 
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Mines  Boyal  Company^  3  Drew.  130;  Fox  y.  Hill^  2  De  O.  &  Jo.  353 ; 
16  &  16  Vict.  c.  86.  8.  58. 

Injunctions  to  restrain  proceedings  in  equity."] — Proceedings  in  one 
suit  in  equity  may  be  restrained  by  an  injunction  obtained  in  another. 
Thus,  where  there  are  two  claimants  to  a  fund,  and  one  files  a  bill 
against  the  stakeholder  without  making  the  other  a  party,  the  stake- 
holder may  file  an  interpleader  bill,  and  restrain  proceedings  in  the 
former  suit :  Prudential  Assurance  Company  v.  *  Thomas^  3 
L  -^  L.  R.  Ch.  App.  74 ;  and  see  Warington  v.  Wheatstone^  Jac.  202  ; 
Sieveking  v.  Behrens,  2  My.  &  Cr.  581 ;  2  Seton  on  Decrees,  962, 
3rd  edit.  See  The  Erie  Bailway  Co.  v.  Bamsey^  45  New  York,  637, 
650. 

It  may  be  here  mentioned  that  a  railway  company  has  no  power  to 
expend  its  funds  in  the  prosecution  of  a  suit  not  instituted  by  it,  and  a 
Court  of  equity  will,  at  the  instance  of  a  shareholder,  restrain  it  from 
doing  so,  without  ^oing  into  the  question  whether  or  not  the  suit  is 
proper,  or  for  the  benefit  of  the  company :  Kernaghan  y.  Williams^  9 
L.  R.  Eq.  228. 

As  to  the  practice  in  equity  in  staying  suits  or  otherwise, — Ist. 
Where  there  are  two  suits  for  the  same  purpose ;  2ndly.  Where  they 
are  not  exactly  for  the  same  purpose:  see  Zambaco  v.  Cassavetti^  11 
L.  R.  Eq.  439. 

How  far  parties  toill  be  restrained  from  applying  for  an  Act  of 
Parliame7it,'] — It  has  been  laid  down  b}'  many  eminent  judges,  that  the 
Court  of  Chancery,  acting  in  personam,  has  power,  in  a  proper  case,  to 
grant  an  injunction  against  a  party  applying  to  Parliament  for  a  pri- 
Tate  act,  or  an  act  respecting  property ;  but  no  such  injunction  has,  it 
seems,  yet  been  granted,  nor  has  any  judge  yet  ventured  to  say  in  what 
particular  case  such  an  injunction  would  be  granted.  A  leading  case 
upon  this  subject  is  that  of  Heathcote  v.  The  North  Staffordshire 
Bailway  Company,  2  Mac.  &  G.  100.  There  the  plaintiff  had  agreed 
with  the  Railway  Company  to  withdraw  his  opposition  to  their  bill  in 
Parliament  in  consideration  of  their  completing  their  line  of  railway 
in  a  particular  manner.  The  company  subsequently  found  themselves 
unable  to  carry  their  contract  into  execution,  and  gave  notice  of  their 
intention  to  apply  to  Parliament  for  an  Apt  to  authorize  them  to 
abandon  the  scheme.  Lord  Cottenham,  C,  dissolving  an  injunction 
granted  by  Sir.  L.  Shadwcll,  Y.  C,  held  that  the  Court  could  not  in- 
terfere to  restrain  the  company  from  making  the  application  to  Parlia- 
ment. ^'  It  has  been  suggested,"  said  his  Lordship,  '^  that  this  Court 
could  not  interfere  without  infringing  upon  the  privileges  of  Parlia- 
ment ;  so  the  Courts  of  common  law  thought  at  one  time ;  and  there  is 
as  much  foundation  for  the  one  as  for  the  other  supposition.  In  both 
cases  this  Court  acta  upon  the  person,  and  not  upon  the  jurisdiction. 
In  a  proper  case,  therefore,  I  have  said  here  and  elsewhere,  that  I 
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should  not  hesitate  to  exercise  the  jurisdiction  of  this  Court  by  injunc- 
tion, touching  proceedings  in  Parliament  for  a  private  bill  or  a  bill 
respecting  property  ;  but  what  would  be  a  proper  case  for  that  purpose 
it  maybe  very  difficult  to  conceive.  The  case  of  Parliament  difr(6r8 
widely  from  that  of  the  Courts  of  common  law :  the  province  of  the 
latter  is  to  enforce  legal  rights,  and  the  object  of  the  injunction  is  to 
prevent  an  inequitable*  use  of  such  legal  right ;  but  the  ordi- 
nary  province  of  Parliament  in  such  bills  is  to  abrogate  existing  ^  -^ 
rights,  and  to  create  new  rights.  To  hold,  therefore,  that  no  applica- 
tion should  be  made  to  Parliament,  because  the  object  of  the  appli- 
cation was  to  interfere  with  some  right  or  interest  of  some  other 
party,  would  be  in  effect  to  hold  that  this  Court  should  by  its  injunc- 
tion deprive  the  subject  of  the  benefit  of  Parliamentary  interference 

in  such  cases The  injunction,  therefore,  cannot  be  granted 

upon  the  ground  that  the  Act  applied  for  would  interfere  with  existing 
rights,  it  being  the  very  object  of  it  to  do  so.  What  difference  then 
can  it  make,  whether  such  pre-existing  right  exists  by  the  tenure  of 
property  or  by  virtue  of  contracts  J  In  both  cases  Parliament  has  the 
same  power  of  destroying,  altering,  or  affecting  such  pre-existing  rights, 
providing,  as  it  always  does  or  intends  to  "do,  compensation  to  the  party 
affected ;  and  in  neither  has  this  Court  a  right  to  interfere  by  injunction 
to  deprive  the  subject  of  the  right  of  applying  to  Parliament  fur  a 
special  law  to  supersede  the  rules  of  property  by  which  he  finds  him- 
self bound,  whether  arising  from  contract  or  otherwise :''  Attorney- 
General  v.  Manchester  and  Leeds  Railway  Company^  1  Railw.  Cas. 
436;  Lancaster  and  Carlisle  Baiiway  Company  v.  North- Western 
Railway  Company^  2  K.  &  J.  293 ;  In  re  London,  Chatham  and  Dover 
Railway  Arrangement  Actj  5  L.  R.  Ch.  App.  671,  682  ;  5  L.  P.  Cb. 
App.  671;  Telford  v.  The  Metropolitan  Board  of  Works^  20  W.  R. 
(V.  C.  B.)  481. 

Upon  the  same  principle,  in  the  absence  of  any  equity  the  Court  will 
not  restrain  an  application  in  a  proper  case  to  the  legislature  of  a  foreign 
country:  see  Bill  v.  The  Sierra  Nevada  Lake  Water  and  Mining 
Company^  1  De  O.  F.  &  Jo.  177«  There  a  company  was  formed  in 
California  for  purposes  connected  with  land  in  that  country,  but  nearly 
all  the  shareholders  were  resident  in  England.  A  resolution  was  passed 
at  a  meeting  of  the  English  shareholders,  authorizing  the  trustees  to 
take  steps  for  increasing  the  preference  shares  to  an  extent  not  allowed 
by  the  existing  constitution  of  the  company.  It  appearing  that  there 
was  no  intention  to  create  preference  shares,  except  with  the  sanction  of 
the  Californian  legislature,  it  was  held  by  the  Lords  Justices,  reversing 
the  decision  of  Sir  John  Stuart,  Y.  C,  that  an  injunction  ought  not  to 
be  granted  to  restrain  the  company  from  acting  on  the  resolution,  for 
that  the  Court  will  not  in  general  restrain  parties  from  applying  to  the 
legislature,  whether  of  this  or  a  foreign  country. 
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As,  however,  it  is  unlawful,  and  in  fact  a  breach  of  trust,  to  apply  the 
funds  of  a  company  in  an  application  to  Parliament  for  powers 
^  J  *to  extend  the  business  of  the  company  beyond  the  objects  for 
which  it  was  constituted,  the  Court  will  interfere  by  injunction,  at  the 
suit  of  any  of  the  shareholders,  to  restrain  such  application :  Simpson 
V.  Benison^  10  Hare,  61.  So  where  it  appeared  in  a  suit  that  certain 
shareholders  of  a  company  had  resolved  to  use  its  funds,  and  to  pledge 
its  credit,  and  to  make  contracts  for  the  purpose  of  making  an  applica- 
tion to  Parliament  to  vary  the  original  object  contemplated  by  the  Act 
of  Parliament  by  which  the  company  was  formed,  the  Court  of  Chan- 
cery, at  the  instance  of  other  shareholders,  granted  an  injunction,  re- 
straining the  appropriation  of  funds,  the  pledging  of  the  company's 
credit,  and  the  entering  into  contracts  in  support  of  such  an  applica- 
tion to  Parliament :  The  Great  Western  Railway  Conripany  v.  Rushout^ 
5  De  G.  &  Sm.  290 ;  see  also  Cunliff  v.  Manchester  and  Bolton  Canal 
Company^  2  Russ.  &  My.  480,  n.;  Ward  v.  The  Society  of  AttornieSj 
1  Coll.  370 ;  Colman  v.  The  Eastern  Counties  Raihvay  Company^  10 
Beav.  1 ;  Cohen  y.  Wilkinson^  12  Beav.  125,  138  ;  Munt  v.  The  Shrews- 
bury and  Chester  Railway  Company^  13  Beav.  1,  sed  vide  Ware  v.  The 
Grand  Junction  Waterworks  Company ^  2  Russ.  &  My.  470. 

Upon  the  same  principle,  where  persons  have  in  their  hands  funds 
which  have  been  appropriated  bj'  Act  of  Parliament  to  certain  given 
puposes,  they  cannot  without  the  previous  consent  of  the  Court  of 
Chancery,  apply  them  for  an  extension  of  those  purposes  ;  although  it 
is  purely  and  bonfi  fide  an  extension,  on  a  more  enlarged  application  of 
the  fund  to  those  purposes,  which  the  legislature  has  regarded  as  good 
and  beneficial.  Thus  in  the  case  of  the  Attorney- General  v.  The  Cor- 
^  poration  of  Norwich^  16  Sim.  225,  Sir  L.  Shadwell,  V.  C,  restrained 
the  Corporation  of  Norwich  from  soliciting,  at  the  expense  of  the 
borough-fund,  a  bill  in  Parliament  to  enable  them  to  improve  the  naviga- 
tion of  the  river  which  flows  through  that  town  to  Yarmouth.  "If  this 
Court,"  said  his  Honor,  "  had  sanctioned  the  application  to  Parliament, 
it  would  have  allowed  the  corporation  the  expenses  of  the  application ; 
but  if  trustees,  whether  they  be  a  public  body  or  private  individuals, 
think  proper  to  apply  to  Parliament,  without  the  sanction  of  the  Court, 
to  enable  them  to  carry  into  effect  a  project,  which,  however  beneficial 
it  may  appear  to  be,  may  eventually  fail,  the  Court  will  not  allow  them 
to  retain  their  expenses  out  of  the  trust  fund :"  and  see  Munt  v.  The 
Shrewsbury  and  Chester  Railway  Company^  13  Beav.  1 ;  The  Attorney- 
General  V.  Andrews^  2  Mac.  &  G.  225 ;  Attorney- General  v.  West 
Hartlepool  Improvement  Commissioners^  10  L.  R.  Eq.  152,  and  see 
Bowers  v.  Commissioner  of  Sligo^  4  I.  Rep.  C.  L.   489. 

♦Although,  however,  funds  cannot  be  applied  by  persons  in 
L  J  promoting  a  bill  in  Parliament,  for  the  purpose  of  extending 
their  powers,  they  may  be  applied  in  defence  of  existing  rights,  and 
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they  will  not  consequently  be  enjoined  by  the  Court  of  Chancery.  Thus, 
in  Bright  v.  North  (2  Ph.  216),  where  conservators  of  river-banks  were 
empowered  by  Act  of  Parliament  to  apply  the  funds  under  their  con- 
trol (which  were  raised  by  a  rate  upon  the  proprietors  of  adjacent  lands) 
^*  in  doing,  constructing,  and  executing  all  such  works,  acts,  matters, 
and  things  as  they  should  from  time  to  time  deem  necessary,  proper, 
or  expedient  for  putting  the  banks  into  and  maintaining  the  same  in  a 
permanent  state  of  stability,''  it  was  held  by  Lord  Cottenham,  C,  that 
they  were  authorized  to  apply  a  portion  of  the  fund  in  watching,  and, 
if  necessar}',  opposing  a  bill  in  Parliament  for  a  project  lower  down  the 
river,  which  was  likely  to  be  injurious  to  the  banks  under  their  superin- 
tendence. And  see  Attorney-O'eneral  v.  The  Mayor  of  Wigan^  ^^Ji 
268.  So  likewise  it  has  been  held  that  a  municipal  corporation  is  justi- 
fied in  discharging  out  of  the  corporate  funds  the  expenses  of  opposing 
quo  warranto  informations  against  individual  members  of  the  corpora- 
tion, if  the  object  of  such  informations  be  to  impeach  the  title,  or  destroy 
the  legal  existence  of  the  corporation  as  a  body :  Attorney- General 
V.  The  Mayor  of  Norwich^  2  My.  &  Cr.  486. 

Upon  the  same  principle  as  that  laid  down  in  Simpson  v.  Deninon^ 
it  has  been  held,  that  the  costs  of  a  prosecution  for  libel  instituted  by 
the  directora  of  a  trading  company,  are  not  properly  payable  out  of  the 
assets  of  the  company,  and  the  payment  of  such  costs  will  be  restrained 
by  injunction  :  Pickering  ▼.  Stephenson^  41  L.  J.  (N.  S.)  493  ;  20  W. 
R.  654,  in  which  case,  however,  the  Court  refused  to  order  the  repay- 
ment of  costs  already  paid,  as  the  directors  had  acted  bona  fide  in  ac- 
cordance with  the  wishes  of  a  large  majority  of  the  shareholders. 

As  to  Equitable  Pleas.^ — A  learned  author  shows  succinctly  the  jextent 
to  which  Courts  or  law  will  entertain  their  new  equitable  jurisdiction. 

^^  The  equitable  plea  will  only  be  admissible  in  such  cases  as,  having 
regard  to  the  macliiner}'  of  the  Courts  of  law  and  the  forms  of  pro- 
ceeding therein,  complete  justice  can  thereby  be  done  between  the 
parties.  In  all  cases,  therefore,  where  the  defendant  will  be  onlj^  entitled 
to  such  a  modified  relief  as  cannot  be  properly  dealt  with  by  a  Court 
of  law,  he  will  still  have  to  resort  to  a  Court  of  equity ;  and,  indeed, 
some  of  the  few  decisions  in  the  Courts  of  law  upon  this  subject  have 
gone  so  far  as  to  say  that  no  equitable  '^'plea  will  be  good  unless 
it  discloses  facts  which  would  entitle  the  defendant  to  an  uncon-  ^  -I 
ditional  relief  in  equity :  "  Williams^s  Introd.  to  Plead,  p.  123  ;  and 
see  Mayne  on  Equitable  Defences ;  Clark  v.  Laurie^  1  H.  &  N.  452 ; 
Wakley  v.  Froggatt,  2  H.  &  Colt.  669 ;  Jeffs  v.  Day^  1  Law  Rep.  (Q.  B.) 
372 ;  Murphy  v.  Glass^  2  L.  R.  P.  C.  408 ;  Smith  v.  Hayes^  1  I.  Rep. 
C.  L.  333 ;  Kenna  v.  Brien^  6  I.  R.  C.  L.  307. 

The  equitable  defence  allowed  by  the  statute  means  such  a  defence 
as  would  in  a  Court  of  equity  be  a  complete  answer  to  the  plaintiff's 
claim,  and  would  as  such  afford  sufficient  ground  for  a  perpetual  and 
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unconditional  injunction :  Mines  Royal  Socities  v.  Magnay^  10  Exch. 
489 ;  Wood  v.  Copper  Miners  Company^  17  C.  B.  561  ;  Wake  v.  Earrop, 
6  H.  &  N.  768 ;  1  H.  &  C.  202, 

A  Court  of  law  will  not  allow  an  equitable  defence  to  be  set  up  under 
the  Common  Law  Procedure  Act,  1854,  where  the  defendant  has  filed  a 
bill  raising  the  same  question  in  a  Court  of  equity :  Schlumberger  y. 
Lister,  2  Ell.  &  Ell.  855 ;  8  W.  R.  (Q.  B.)  523. 

(For  injunctions  against  waste,  and  to  prevent  trespasses,  see  vol. 
1, 1011.) 


Injunctions  in  restraint  of 
Legal  Proceedings. — The  rule 
that  matters  which  have  received  a 
judicial  determination  shall  not  be 
again  controverted,  applies  as  be- 
tween courts  of  law  and  equity ; 
Holmes  v.  Stateler,  57  IlHnois, 
209.  When  the  jurisdiction  of  a 
court  of  law  has  attached,  it  covers 
the  whole  ground,  so  far  as  it  is  a 
subject  of  legal  cognizance,  and 
the  judgment  cannot  be  re-ex- 
amined collaterally  on  any  point 
which  the  tribunal  was  competent 
to  hear  and  decide.  Hence  a 
failure  of  justice,  through  the 
error  of  the  judge,  the  incompe- 
tency of  the  jury,  or  the  omis- 
sion of  the  party  to  present 
his  case  in  a  proper  manner,  does 
not  warrant  the  intervention  of  a 
chancellor;  Holmes  v.  Stateler ; 
McClure  v.  Miller,  1  Bailey,  Eq. 
107.  This  rule  does  not  appfy 
where  the  cause  involves  questions 
which  belongs  to  the  exclusive 
jurisdiction  of  equity.  For,  as 
the  ground  on  which  the  com- 
plainant asks  for  relief  cannot  be 
determined  at  law,  it  is  not  within 
the  estoppel  of  the  judgment.  The 
existence  of  an  equitable  defence, 
which  could  not  have^  been  made 
available  as    a    legal  defence,  is, 


therefore,  a  sufficient  cause  for  an 
injunction  ;  see  Young  v.  Bey- 
nolds,  4  Maryland,  Ch.  ;  Jones  v. 
Selhy,  5  Harris  &  Johnson,  372  ; 
Kitten  v.  Bobbins,  4  Allen,  369  ; 
White  V.  Crew,  16  Georgia,  416; 
Pollock  V.  Gilbert,  lb.  398 ;  The 
County  of  Armstrong  v.  Brinton^ 
11  Wright,  367,  374;  Lamb  v. 
Kelly,  1  Chandler,  224 ;  Boss  v. 
Harper,  99  Mass.  107.  Or  as  the 
rule  was  stated,  in  Boss  v.  Harper^ 
where  a  defendant  has  grounds 
which  are  not  admissible  at  law, 
but  which  yet  render  the  plaintiff's 
demand  unconscientious,  a  court 
of  equity  may  intervene  for  his 
protection  either  before  or  after 
judgment. 

This  is  not,  however,  the  only 
ground  on  which  a  chancellor 
may  restrain  the  course  of  legal 
proceedings  by  an  injunction. 
Agreeably  to  the  narrow  rule  of 
the  common  law,  a  verdict  could 
not  be  set  aside  or  a  judgment 
opened,  however  clearly  it  might 
appear  that  there  had  been  a 
failure  of  justice  from  the  false 
testimony  of  the  witnesses,  the 
loss  of  evidence,  or  because  the 
party  was  prevented  from  taking 
advantage  of  a  good  defence  by 
trick  or  artifice.    This  strictness 
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compelled  a  re80i*tto  the  Court  of 
•Chancery,  which  held    that   when 
the  merits  of  the  case    had    not 
been    considered,  and    the    com- 
plainant was  not  chargeable  with 
laches,  the  doctrine   of  res  ad  ju- 
dicata did  not  apply,  and  tfie  issue 
ought    to  be  laid   before  another 
jury.     This  doctrine  has  now  been 
adopted  by  the  courts  of  common 
law,  and  judgment  are  constantly 
opened,    verdicts  set    aside,  and 
new  trials    awarded  for    reasons 
that    would    formerly    have     re- 
quired the  intervention  of  a  court 
of  equity ;  3  BL  Com.  387.     Al- 
though this  change  does  not  super- 
sede the   Jurisdiction  of   a  chan- 
cellor, it  still   appeals  strongly  to 
his   discretion,  not   to   exercise  a 
power  which  can  be  as  well,  and, 
in  most  cases  better  administered 
by   the  tribunal,  which  is  in  pos- 
session of  the  cause.     If  the  eom- 
plainant    does    not  move   for    a 
new  trial  in  the  forum  where  the 
suit  was  brought,  and  the  verdict 
rendered,  the  bill   will  ordinarily 
be  dismissed    on    the  ground  of 
negligence.  If  he  does,  and  the  ap- 
plication is  refused,  the  question 
should  not  be   reopened  before  a 
judge  who  did  not  hear  the   evi- 
dence ;  Mendrickson  v.  Hinckley^ 
5  McLean,  211 ;   17  Howard,  443 ; 
Maison   v.    Fields    10     Missouri, 
100 ;     Herring     v.      Winans^     1 
Smedes    k    Marshall    Ch.     466 ; 
Smith  V.  Lowry^  1   Johnson  Ch. 
320 ;    Bishop  v.   Dean^   3   Dana, 
15;   Collins    v.    Butler^    14  Cali- 
fornia,   223.     But   this  argument 
does    not  apply  where  the  cause 
which   prevented  the   party  from 

laying  his  case  before  the  jury, 
VOL.  II. — 84 


continues  to  operate  until  the 
term  has  ended,  and  it  is  too 
late  to  move  for  a  new  trial,  and 
he  may  then  seek  the  redress  in 
equity  which  cannot  be  had  at  law  ; 
White  V.  Washington^  5  Grattan, 
645. 

The  result  of  the  authorities  as 
given  by  Chancellor  Kent,  in  Fos- 
ter V.  Wood^  6  Johnson  Ch.  89,  is, 
"  that  chancery   will  not  relieve 
against  a  judgment  at  law,  on  the 
ground  of  its  being  contrary  to 
equity,  unless  the  defendant  in  the 
judgment  was  ignorant  of  the  fact 
in  question  pending  the  suit,  or  it 
could  not  have  been  received  as  a 
defence,  or  unless  he  was  prevented 
from  availing  himself  of  the  de- 
fence by  fraud  or  accident,  or  the 
act  of  the  opposite  party,  unmixed 
with   negligence  or    fault  on   his 
part."     In  The  Marine  Insurance 
Company  of  Alexandria  v.  Hodg- 
son^ 7    Cranch,  332,  the  rule   was 
stated  conversely  by  Chief  Justice 
Marshal]  :  "  Without    attempting 
to  draw  any  precise  line  to  which 
courts  of  equity  will  advance,  and 
which  they  cannot  pass,  in  restrain- 
ing parties   from  availing    them- 
selves of  judgments  obtained  at 
law,  it  may  safely  l)e  said,  that  any 
fact  which  clearly  proves  it  to  be 
against    conscience  to  execute  a 
judgment,  and  of  which  the  injured 
party  could  not  have  availed  him- 
self in  a  court  of  law  ;  or  of  which 
he  might  have  availed   liimself  at 
law,  but  was  prevented   by  fraud 
or    accident,   unmixed    with    any 
fault  or  negligence  in   himself  or 
his  agents,  will  justify  an  applica- 
tion to  a  court  of  chancer}'."  These 
cases    define    the    authority  of  a 
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court  of  equity  to  control  the 
course  of  legal  proceedings;  and 
the  principles  which  they  establish 
are  recognized  and  followed 
throughout  the  United  States ; 
Truly  V.  Warner^  6  Howard,  141 ; 
Hendrickson  v.  Hinckly^  17  Id. 
443  ;  Emerson  v.  Udall^  13  Ver- 
mont,  447  ;  The  Ocean  Insurance 
Company  v.  Fields^  2  Story,  69. 

A   JUDGMENT   WILL   NOT    BE  EN- 

JOINED  ON  Legal  Grounds.^ — It  is 
accordingly  well  settled  that  a 
court  of  equity  will  not  enjoin  the 
execution  of  a  judgment  on  merely 
legal  grounds,  however  plainly  it 
may  appear  that  the  complainant 
had  a  good  legal  defence,  which 
was  not  presented  or  considered 
through  the  oversight  of  counsel, 
or  the  error  of  the  judge,  or  from 
a  failure  on  his  own  part  to  collect 
the  evidence  in  due  season,  and 
present  it  in  a  way  to  be  available ; 
Duckworth  v.  Duckworth^  35  Ala^ 
bama,  70  ;  Becker  v.  ElkenSj  1 
Johnson  Ch.  466  ;  The  Marine 
Ins.  Co.  V.  Hudson^  7  Cranch, 
332  ;  Wendeoart  v.  Alleyi^  13  Ma- 
ryland, 196  ;  Katz  v.  Moon^  lb. 
566 ;  The  Methodist  Church  v. 
The  Mayor  of  Baltimore^  6  Gill, 
391.  The  rule  is  inflexible,  as 
it  regards  every  point  that  was 
or  might  have  been  presented  at 
the  trial,  and  will  not  yield  to  the 
clearest  proof  that  the  judgment  is 
wrong  in  law  or  in  fact,  or  that 
the  effect  of  allowing  it  to  stand 
will  be  to  make  the  party  liable  for 
a  debt  which  he  never  owed,  or 
which  was  discharged  before  ac- 
tion brought ;  Hendrickson  r.  Van 
Winkle^  27  Illinois ;  Vennum  v. 
Davis^  35  Id.  568  ]  Holmes  v.  Slate- 


ler^  57  Id.  209 ;  Lyday  v.  Douple^ 
17  Maryland,  188 ;  Brandon  v. 
Oreen^  7  Humphrey,  130;  John- 
son V.  Lyon^  14  Iowa,  431  ;  Hen^ 
drivkson  v.  Hinckley^  17  Howard, 
445. 

The  question  was  fully  consid^ 
ered  in  Hendrickson  t.  Hinckley^ 
where  Curtis,  J.,  said :  "  The  object 
of  the  bill  is  to  obtain  relief  against 
a  judgment  at  law,  founded  on 
three  promissory  notes,  signed  by 
the  complainant  and  one  Campbell, 
since  deceased.  A  court  of  equity 
does  not  interfere  with  judgments 
at  law  unless  the  complainant  has 
an  equitable  defence,  of  which  he 
could  not  avail  himself  at  law  be> 
cause  it  did  not  amount  to  a  legal 
defence,  or  had  a  good  defence  at 
law,  which  he  was  prevented  from 
availing  himself  of  by  fraud  or  ac- 
cident, unmixed  with  negligence 
of  himself  or  his  agents ;  Marine 
Insurance  Company  v.  Hodgson^ 
7  Cranch,  333 ,  Creath  v.  Sims,  5 
How.  192;  Walker  v.  Bobbins  et 
aL,  14  How.  584.  The  application 
of  this  i*ule  to  the  case  stated  in 
the  bill  leaves  the  complainant  no 
equity  whatever.  The  contract 
under  which  these  notes  were 
taken  was  made  in  December, 
1841.  One  of  the  notes  is  dated 
in  December,  1841,  and  the  others 
in  January,  1842.  In  April,  1848, 
suit  was  brought  on  the  notes. 
In  October,  1850,  the  trial  was 
had  and  judgment  recovered.  The 
reasons  alleged  by  the  bill  for  en- 
joining the  judgment  are  : 

1st.  That  the  consideration  of 
the  notes  was  the  sale  of  certain 
property,  and  the  complainant  and 
Campbell  were  defrauded  in  that 
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sale.  Bat  this  alleged  fraud  was 
pleaded,  in  the  action  at  law,  as 
a  defence  to  the  notes,  and  the 
jury  found  against  the  defendants. 
Moreover,  upwards  of  six  years 
elapsed  after  the  sale,  and  before 
the  suit  was  brought ;  and  the  ven- 
dees, who  do  not  pretend  to  have 
been  ignorant  of  the  alleged  fraud 
during  any  considerable  part  of 
that  period  of  time,  did  not  offer 
to  rescind  the  contract,  nor  did 
they,  at  any  time,  either  return  or 
ofTer  to  return  the  property  sold. 

2d.  The  bill  alleges  certain  prom- 
ises to  have  been  made  by  an  agent 
of  the  defendant,  concerning  the 
time  and  mode  of  payment  of  the 
notes  when  they  were  given.  These 
promises  could  not  be  availed  of  in 
any  court  as  a  defence  to  the  notes; 
for,  to  allow  them  such  effect, 
would  be  to  alter  written  contracts 
by  parol  evidence,  which  cannot 
be  done  in  equity  any  more  than 
at  law  in  the  absence  of  fraud  or 
mistake ;  Sprigg  v.  The  Bank  of 
Mount  Pleasant^  14  Pet.  201.  But 
whatever  substance  there  was  in 
this  defence,  it  was  set  up  at  law, 
and  upon  this,  also,  the  verdict  was 
against  the  defendants ;  and  the 
8ame  is  true  of  the  alleged  partial 
failure  of  consideration. 

3d.  The  next  ground  is,  that  on 
the  trial  at  law,  letters  from  the 
joint  defendant,  Campbell^  con- 
taining admissions  adverse  to  the 
defence,  were  read  in  evidence  to 
the  jury ;  and  the  bill  avers  that 
Campbell  was  not  truly  informed 
concerning  the  subjects  on  which 
he  wrote,  and  that,  until  the  let- 
ters were  produced  at  the  trial, 
the  complainant  was  not  aware  of 


their  existence,  and  so  was  sur- 
prised. To  this  there  are  two  an- 
swers, either  of  which  is  sufficient. 
The  first  is,  that  the  complainant 
and  Campbell  being  jointly  inter- 
ested in  the  purchase  and  owner- 
ship of  the  property  for  which  those 
notes  were  given,  and  joint  defend- 
ants in  the  action  at  law,  and  there 
being  no  allegation  of  any  collusion 
between  Campbell  and  the  plain- 
tiffin  that  action,  the  complainant 
cannot  be  allowed  to  allege  this 
surprise.  If  he  did  not  know 
what  admissions  Campbell  had 
made,  he  might,  and,  with  the  use 
of  due  diligence,  would  have 
known  them;  and  he  must  be 
treated,  in  equity  as  well  as  at 
law,  as  if  he  had  himself  made  the 
admissions.  Another  answer  is, 
that  if  there  was  surprise  at  the 
trial,  a  motion  for  delay,  as  is 
practised  in  some  circuits,  or  a 
motion  for  a  new  trial,  according 
to  the  practice  in  others,  afforded 
a  complete  remedy  at  law. 

4th.  The  complainant  asserts  that 
he  has  claims  against  the  defend- 
ant, and  he  prays  that,  inasmuch 
as  the  defendant  resides  out  of  the 
jurisdiction  of  the  court,  these 
claims  may  be  set  off  against  the 
judgment  recovered  at  law,  by  the 
decree  of  the  court  upon  this  bill. 
But  upon  this  subject  the  bOl 
states,  speaking  of  the  action  at 
law  :  '  Your  orator  frequently  con- 
ferred with  L.  D.  Campbell,  one  of 
his  attorneys,  in  reference  to  the 
said  cause,  and  frequently  spoke 
to  him  of  the  claims  which  your 
orator  and  said  Andrew  Campbell 
had  against  the  said  Hinckley,  as 
hereinafter  specifically  set  forth ; 
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but  the  said  Campbell,  attorney, 
regarded  the  defence  pleaded  as 
so  amply  sufficient  as  that  neither 
he  nor  your  orator  ever  thought  it 
necessary  to  exhibit  said  demands 
against  said  Hinckley  as  matter  of 
defence,  could  it  even  have  been 
done  consistent!}'  with  the  defence 
made  as  aforesaid.'    He  purpcfsely 
omitted  to  set  off  these  alleged 
claims  in  the  action  at  law,  and 
now  asks  a  court  of  equity  to  try 
these  unliquidated  claims  and  as- 
certain their  amount,  and  enable 
him  to  have  the  same  advantage 
which  he  has  once  waived,  when  it 
was  directly  presented  to  him  in 
the   regular  course  of  legal  pro- 
ceedings.  Courts  of  equity  do  not 
assist  those  whose  condition  is  at- 
tributable  only  to   want  of   due 
diligence,  nor  lend  their  aid  to 
parties,  who,  having  had  a  plain, 
adequate,  and  complete  remedy  at 
law,  have   purposely   omitted    to 
avail  themselves  of  it.     It  is  sug- 
gested that  courts  of  equity  have 
an  original  jurisdiction  in  cases  of 
set-off,  and  that  this  Jurisdiction 
is  not  taken  away  by  the  statutes 
of  set-off,  which   have  given  the 
right   at  law.     This   may  be   ad- 
mitted, though  it  has  been  found 
exceedingly  difficult  to  determine 
what  was  the  original  jurisdiotion 
in   equity   over    this    subject;    2 
Story's  Eq.  656,  664.     But  what- 
ever   may   have    been    its    exact 
limits,  there  can  be  no  doubt  that 
a  party  sued  at  law  has  his  elec- 
tion to  set  off  his  claim,  or  resort 
to  his  separate  action.     And  if  he 
deliberately  elects  the  last,  he  can- 
not come  into  a  court  of  equity 
and  ask  to  be  allowed  to  make  a 


different  determination,  and  to  be 
restored  to  the  right  which  he  has 
once  voluntarily  waived ;  Barker 
V.  Elkins^  1  John.  Ch.  R.  465  ; 
Greene  v.  Darling^  5  Mason,  201. 
Similar  considerations  are  fatal  to 
the  plaintiff's  claim  for  relief,  on  the 
ground  that  the  defendant  resides 
out  of  the  State,  and  that,  there- 
fore, he  should  have  the  aid  of  a 
court  of  equity,  to  subject  the  judg- 
ment at  law  to  the  payment  of  the 
complainant's  claim.  When  the 
complainant  elected  not  to  file 
these  claims  in  set-off  in  the  action 
at  law,  he  knew  that  defendant, 
who  was  the  plaintiff  in  that  ac- 
tion, resided  out  of  the  State.  If 
that  fact^was  deemed  by  the  com- 
plainant insufficient  to  induce  him 
to  avail  himself  of  his  complete 
legal  remed}',  it  can  hardly  be  sup- 
posed that  it  can  induce  a  court 
of  equity  to  interpose  to  create 
one  for  him. 

"  The  question  is  not  merely 
whether  he  now  has  a  legal  remedy, 
but  whether  he  has  had  one  and 
waived  it.  And  as  this  clearly 
appears,  equity  will  not  interfere." 
It  results  from  the  authorities 
which  have  been  cited,  that  a  court 
of  equity  will  not  stay  tlie  course 
of  law  on  legal  grounds,  or  for 
any  cause  that  is  not  so  essen- 
ally  one  of  equitable  cognizance, 
that  it  cannot  appropriately  be 
determined  in  a  legal  forum.  This 
is  equally  true  whether  the  point 
was  or  was  not  considered  by 
the  court  that  pronounced  the 
judgment,  which  the  complainant 
seeks  to  enjoin.  Forsyth e  v.  Jfc- 
Creight^  10  Richardson  Eq.  308 ; 
Wilsey  v.  Maynard^  21  Iowa,  107  ; 
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see  2  Smith's  Leading  Cases,  764, 
*l  Am.  ed.  One  cannot  have  relief 
in  equity  because  he  failed  or 
omitted  to  make  out  his  defence 
at  law;  however  plainly  it  may 
appear  that  th^ right  lay  with  him, 
and  that  his  ill  success  was  due  to 
a  want  of  proof  which  has  since 
been  obtained.  Day  v.  Cummings^ 
19  Vermont,  496;  WVickar  v. 
Wolcott^  4  Johnson,  510;  Hemp* 
stead  V.  Watkins^  1  English,  BH  ; 
Allen  V.  Hopson^  1  Freeman,  276 ; 
The  Marine  Ins,  Co.  of  Alexan-- 
dria  v.  Hodgson^  7  Cranch,  332; 
Peace  v.  Nailing^  1  Dev.  Eq.  239  ; 
Champion  v.  Miller^  2  Jones  Eq. 
194  ;  White  v.  Cashel^  2  Swan,  55. 
Nor  can  such  relief  be  afforded 
or  the  ground  that  the  court 
mistook  the  law,  and  excluded 
evidence  which  should  have  been 
received,  or  heard  testimony 
which  was  inadmissible;  Beavan 
V.  Monroe^  7  Leigh,  364.  For  like 
reasons  a  chancellor  will  not 
entertain  an  allegation  that  the 
judge  who  tried  the  case  instruc- 
ted the  jury  erroneously,  or  that 
the  jury  misunderetood  or  mis- 
applied the  charge;  Vaughn  v. 
Johnson^  1  Stockton,  153  ;  see  2 
Smith's  Leading  Cases,  783,  7 
Am.  ed.  Harnsharger  v.  Kinney^ 
13  G rattan,  511;  Buckmaster  v. 
Grundy,  3  Oilman,  626 ;  The 
Stale  Bank  v.  Stanton,  2  Id.  352 ; 
Paynter  v.  Evans,  7  B.  Monroe, 
420;  Shortridge  v.  Bartlett,  lb. 
249 ;  Vaughn  v.  Johnson,  1  Stock- 
ton Ch.  173;  Dilly  v.  Barnard, 
8  Gill  &  Johnson,  170;  Prather 
y.  Prather^s  Adm'r,  11  Id.  110; 
Bently  v.  Dillard,  1  English,  79; 
Andrews  w.Fenter,   1  ArkaQ8a3, 


186 ;  Hartson  v.  Davenport,  2 
Barb.  Ch.  77 ;  Vilas  v  Jones,  1 
Comstock,  274 ;  Perrine  v.  Stri- 
ker,  7  Paige,  598 ;  Powell  v.  Wat- 
son, 6  Iredell  Equit}',  94.  It  has  * 
been  justlj^*  said  that  where  an 
application  is  made  for  relief 
against  a  judgment,  the  province' 
of  ^the  chancellor  is  to  test  the 
conscience  of  the  parties,  and 
not  the  legality  of  the  judgment, 
nor  to  correct  the  errors  that  may 
have  been  committed  by  the  court ; 
Hood  V.  The  K-  R.  B.  Co'.,  23 
Conn.  609;  The  Methodist  Church 
V.  The  Mayor,  6  Gill,  391 ; 
Clapp  V.  JSly,  2  Stockton,  178; 
Price  V.  Johnson,  15  Missouri, 
435.  A  different  rule  would  render 
the  jurisdiction  of  chancery  univer- 
sal, by  converting  it  into  a  court 
to  which  an  appeal  might  be  had 
in  every  instance ;  White  v.  Cahal, 
2  Swan.  550;  Russell  v.  Slaton, 
38  Georgia,  195. 

It  was  accordingly  held  in  Don- 
ahue v.  Prentiss,  22  Wisconsin, 
311,  that  as  one  who  is  twice 
garnished  for  the  same  debt  at 
the  suit  of  two  different  cred- 
itors, may  obtain  a  stay  of  pro- 
ceedings in  the  second  proceed- 
ings l^y  averring  the  pendency 
of  the  first,  he  cannot  maintain  a 
bil]  after  judgment  has  gone 
against  him  in  both  suits,  to 
compel  the  parties  plaintiff,  to  in- 
terplead for  the  purpose  of  ascer- 
taining which  of  them  is  right- 
fully entitled  to  the  amount. 

Dixon,  C.  J.,  said :  "  If  it  was 
competent  for  the  court  of  law  to 
have  relieved  the  plaintiff  upon  the 
motion,  then  clearly  the  decision 
of  the  court  against  the  plaintiff 
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t^as  conclusive  and  binding  upon 
the  court  of  equity  in  which  the 
bill  of  interpleader  was  filed. 
This  doctrine  has  been  frequently 
under  discussion  in  this  court; 
(9  Wis.  29  ;  Id.  16  ;  14  Id.  180  ; 
17  Id.  419  ;  20  Id.  320),  and  it  is 
sufficient  here  to  refer  to  those 
cases  and  the  cases  cited,  and  to 
Simpson  v.  Hart^  1  Johns.  Ch.  91, 
and  Le  Guen  v.  Oouvemeur  and 
Kemble^  1  Johns.  Cases,  436.  The 
rule  to  be  derived  from  those 
cases  is,  that  the  decision  of  a 
court  of  competent  jurisdiction, 
being  res  judicata,  is  not  only  con- 
clusive and  binding  on  all  other 
courts  of  concurrent  jurisdiction,  as 
to  the  subject  matter  thereby  deter- 
mined, but  also  as  to  every  other 
matter  which  the  parties  might  liti- 
gate in  the  case,  and  which  they 
might  have  had  decided.  In  the  lan< 
guage  of  Lord  Redesdale,  quoted 
in  Simpson  v.  Hart^ "  equity  never 
interferes  to  grant  a  trial  of  a 
matter  which  has  alreadv  been 
discussed  in  a  court  of  law,  a 
matter  capable  of  being  discussed 
there,  and  over  which  the  court  of 
law  had  full  jurisdiction ;"  to 
which  Chancellor  Kent  adds,  that 
^^the  settled  doctrine  of  the 
English  chancery  is,  not  to  re- 
lieve against  a  judgment  at  law 
on  the  ground  of  its  being  con- 
trary to  equity,  unless  the  defend- 
ant below  was  ignorant  of  the 
fact  in  question  pending  the 
suit,  or  it  could  not  have  been 
received  as  a  defence/'  If,  in  case 
of  interpleader,  the  party  has  his 
remedy  at  law,  ^*  that  would  seem 
to  pat  an  end  to  the  jurisdiction 
in  equity,  which  comes  to  the  aid 


of  the  party  only  when  there  is  no 
remedy  at  law,  or  the  remedy  is 
inadequate.''  Per  Lord  Redesdale, 
2  Story's  Eq.  Jur.,  Redfield's  ed., 
page  15,  note  1. 

The  cases  of  Yarborough  v. 
Thompson^  3  Smedes  &  Marshall, 
291,  and  Houston  v.  WolcoU  S 
Co. J  1  Clarke  (Iowa),  173,  were 
very  like  the  present,  and  strongly 
illustrate  this  rule.  In  the  for- 
mer, two  judgments  having  been 
rendered  against  a  garnishee,  one 
in  favor  of  an  attaching  creditor, 
and  the  other  in  favor  of  an  as« 
signee  of  the  note,  the  note  being 
in  fact  the  foundation  of  both 
judgments,  and  the  garnishee 
having  defended  both  cases,  it 
was  held  that  he  could  not,  in  a 
court  of  equity,  by  a  bill  of  inter- 
pleader, obtain  a  perpetual  injunc- 
tion against  either.  It  was  like- 
wise held  that  after  judgment  at 
law,  it  was  too  late  to  file  a  bill  of 
interpleader  on  the  mere  ground 
of  adverse  claims  to  the  same 
debt  or  fund.  This  and  The  Union 
Bank  v.  Kerr  &  Olenn^  2  Mary- 
land Chancery  Decisions,  460,  are 
authorities  in  addition  to  Cornish 
V.  Tanner^  2  Young  &  Jervis, 
333,  that  a  bill  of  interpleader 
ought  not  to  be  delayed  until  after 
a  judgment  has  been  obtained.  In 
Houston  V.  Wolcott  d:  Co.^  the 
plaintiff,  as  garnishee,  had  been 
served  with  process  at  the  suit  of 
two  difiierent  attaching  creditors, 
and  having  failed  in  the  second 
suit  to  disclose  the  fact  of  service 
of  process  upon  him  in  the  first, 
two  judgments  were  obtained 
against  kirn  for  the  same  debt ;  and 
it    was  held    that    equity    could 
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afford  him    no  relief  as  against 
either." 

A  failure  to  make  a  defence  in 
due  season  before  a  legal  tribunal, 
is  not  excused  b}'  showing  that  the 
pmission  was  due  to  ignorance, 
unless  it  appears  that  the  com- 
plainant could  not  have  acquired 
the  requisite  information  by  the 
diligent  effort  which  is  incum- 
bent on  one  when  preparing  his 
case  for  trial;  Slack  v.  Wood^  9 
Grattan,  40;  Allen  v.  Hamilton^ 
lb.  255 ;  Holmes  y.  Siateler^  51  Illi- 
nois, 209;  HendrickHon  v.  Van 
Winkle,  27  Id.  334 ;  Smith  v.  AU 
len,  63  Id.  474 ;  Truly  v.  Wanzer^ 
6  Howard,  141 ;  Emeraon  v.  Udall, 
13  Vermont,  477;  The  Ocean  Ins. 
Co,  V.  Fields,  2  Story,  59. 

An  injunction  will  not  therefore 
be  granted  at  the  instance  of  a 
surety  after  judgment,  on  the 
ground  that  he  was  a  stranger  to 
the  contract  and  ignorant  that  the 
consideration  was  usurious  as  be- 
tween the  creditor  and  principal, 
because  he  should  have  made  in- 
quiry of  the  latter,  while  the  cause 
was  still  pending  in  the  court  of 
law.  Moran  v.  Woodward,  8  B, 
Monroe,  537 ;  Miller  v.  Gaskins, 
1  Smedes  &  Marshall,  224. 

For  like  reasons  a  party  cannot 
have  relief  in  equity,  because  he 
has  lost  the  benefit  of  a  good  de- 
fence, in  consequence  of  the  igno- 
rance, mistake,  or  negligence  of 
his  attorney,  however  clearly  it 
may  appear  that  a  cause  was  sacri- 
fioed,  which  might  have  been  siic- 
ceMfally  defended ;  see  Warner  v. 
Oonant,  84  Vermont,  351 ;  Barton 
r.  Wil^^  36  Id.  430;  Emerson  v. 
Vdall^  13  Id.  477;    Fletcher  v. 


Warren,  18  Id.  451 ;  Graham  v. 
Boberts,  1  Head,  56;  Powell  v. 
Stewart,  17  Alabama.  719;  Jami- 
son v.  May,  13  Arkansas,  600. 
The  appropriate  remedy  is  tlirough 
a  motion  for  a  new  trial  in  the 
court  which  tried  the  cause,  and 
if  this  be  omitted,  the  question 
cannot  be  raised  in  another  forum, 
consistently  with  the  doctrine 
which  requires  that  there  shall  be 
an  end  to  litigation.  But  a  judg- 
ment confessed  by  an  attorney 
who  is  imperfectly  acquainted  with 
the  facts,  during  the  illness  of  his 
client,  and  of  the  counsel  who  has 
been  specially  retained  to  defend 
the  cause,  may  be  enjoined  if  it  ap- 
pears that  there  was  a  good  defence 
to  the  action  ;  Clark  v.  Taylor,  22 
Georgia,  559. 
Mat  be  Awarded  where  the 

DEFENCE   IS  EQUITABLE.— It  IS  not 

less  well  settled  that  an  injunction 
may  be  granted  either  before  or 
after  Judgment,  whenever  the  cause 
depends  on  questions  which  are 
solely  cognizable  in  equity,  and 
cannot  be  appropriately  considered 
or  determined  at  law  ;  Hibhard  v. 
Eastman,  47  New  Ham  p.  507  ; 
Frith  V.  Boe,  23  Georgia,  139 ; 
see  Fanning  v.  Dunham,  5  John- 
son, Ch.  122;  Edwards  v.  Varick, 
1  Hoffman  Ch.  382;  11  Paige, 
290;  5  Denio,  664,  679;  Skinner 
V.  White,  17  Johnson,  357  ;  Truly 
V.  Warner,  5  Howard,  141 ;  Ferri- 
day  V.  Selcer,  1  Freeman,  258 ; 
Miller  v.  Gaskins,  1  Smedes  & 
Marshall  Ch.  524 ;  Greenlee  v. 
Gaines,  13  Alabama,  \%%\  French 
V.  Gamer,  7  Porter,  549 ;  SmUK 
V.  Walker,  8  Smedes  k  Marshall, 
131 ;    Wilson  v.  Leigh,  4  Iredell, 
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Equity,  9Y ;  White  v.  Crew,  16 
Georgia,  416  ;  Pollock  v.  Gilbert, 
lb.  398.  And  as  the  intervention 
of  a  chancellor  is  essential  in  such 
cases,  to  prevent  a  failure  of  jus- 
tice, by  a  partial  and  incomplete 
decision,  it  is  a  matter  of  right, 
not  of  grace,  and  cannot  be  re- 
fused, if  the  grounds  on  wlueh  it 
is  asked  are  sufficiently  made  out 
in  pleading  and  evideuce.  Thus, 
constructive  fraud  is  one  of  the 
principal  heads  of  equity  jurispru- 
dence, for  which  there  is  no  appro- 
priate legal  remedy ;  ante ;  see  vol. 
1,  827  ;  and  hence  where  one  who 
has  obtained  a  title  ^'such  means, 
seeks  to  enforce  it  by  an  ejectment, 
lie  may  be  restrained  from  prose- 
cuting the  suit  by  an  injunction, 
which  will  be  made  perpetual  if 
the  allegata  are  sustained  by  the 
proofs.  For  like  reasons  a  surety 
who  is  equitably  discharged  by 
an  unauthorized  variation  of  the 
contract,  may  enjoin  the  creditor 
from  enforcing  it  by  suit;  notes  to 
Bees  v.  Berrington,  2  Vesey,  Jr. 
640;  post  :  Viele  v.  Hoag,  24  Ver- 
mont, 46 ;  2  American  Lead.  Cases, 
4d0 ;  and  such  relief  may  also  be 
affoi*ded  at  the  instance  of  a  surety, 
or  of  a  principal  debtor,  where  the 
creditor's  negligence  or  misfea- 
sance, has  resulted  in  the  loss  or 
misappropriation  of  a  security 
given  for  the  debt ;  Ex  parte  Mure^ 
Oox,  63;  Williams  v.  Pricey  1 
Simon  &  Stewart,  581  Capel  v. 
Butler,  2  Simons,  457  ;  Hayes  v. 
Ward,  4  Johnson  Ch.  123 ;  Gal- 
lagher V.  Boherts,  I  W.  C.  C.  R. 
156, 328  ;  Burnham  v.  Floury,  37 
Missouri,  459 ;  2  American  Lead. 
Cases,  403,  5  ed. ;  ante ;  see  Wode- 


house  V.  Farehroth,  5  Ellis  &  Bl* 
277. 

In  Gallagher  v.  Boherts,  a 
debtor  remitted  a  bill  of  exchange 
to  his  creditor,  which  became  una- 
vailable as  a  means  of  payment, 
through  the  creditor's  failure  to 
give  notice  to  the  drawer  and  en- 
dorsers. The  creditor  brought  an 
action  for  the  debt  and  obtained  a 
verdict  and  judgment.  The  debtor 
then  went  into  equity  for  an  in- 
junction, and  the  creditor  pleaded 
the  recovery  at  law,  and  that  the 
matters  in  issue  before  the  jury, 
were  the  same  as  those  stated  as 
tlie  ground  of  relief.  Washington, 
J.,  stid :  ^^  In  this  case  the  bill  Ia3*8 
a  ground  for  relief,  which  is  not  de- 
nied ;  namely,  that  the  amount  of 
the  bill  was  lost  to  the  complainant, 
by  the  defendant's  neglect  in  not 
giving  notice  of  the  protest.  This 
defence  was  deemed  inadmissible 
at  law ;  because  as  it  did  not  ap- 
pear that  it  was  received  as  a 
payment,  the  claim  of  the  plain- 
tiff, for  the  improper  conduct  of  the 
defendant,  was  for  damages  only, 
which  could  not  be  set  off.  But  it 
is  a  good  ground  of  relief  in 
equity." 

It  has  also  been  held  a  surety 
may  file  a  bill  to  restrain  the  credi- 
tor from  proceeding  against  him  at 
law,  and  for  a  decree  that  the  debt 
shall  be  discharged  by  the  prin- 
cipal, as  the  party  primarily  liable ; 
although  the  court  will  not  grant 
tlie  injunction,  where  it  would  pre- 
judice the  creditor,  nor  after  be 
has  obtained  judgment ;  see  In  re 
Bahcock,  3  Story,  93 ;  Garlick  v. 
Mc Arthur,  6  Wisconsin,  450 ;  un- 
less it  appears  that  the  execution 
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was  issued  collusively  at  the  in- 
stance of  the  principal,  after  the 
debt  had  been  satisfied  by  him  or 
on  his  belialf ;  Stephenson  v.  Tav- 
emer^  9  Grattan,  398  ;  ante^  315, 
vol.  1, 135  ;  Irick  v.  Black,  2  C.  E. 
Green,  199 ;  2  Am.  Lead.  Cases, 
415, 5  ed. 

In  Stephennon  v.  Taverner, 
Moncure,  J.,  said :  ^^  In  regard  to 
the  remaining  claim,  to  wit :  the 
claim  of  the  appellant  to  have  the 
debt  to  Holliday,  for  which  he  is 
bound  i^s  surety,  paid  out  of  the 
estate  of  the  principal  debtor; 
when  the  suit  was  brought,  the  ap- 
pellant had  not  paid  the  debt,  and 
probably  has  not  yet  paid  it.  But 
he  is  entitled  nevertheless,  the  debt 
being  due,  to  come  into  equity  by 
a  bill  quia  timet,  against  the  credi- 
tor and  the  debtor,  and  compel  the 
latter  to  make  payment  of  the  debt 
80  as  to  exonerate  himself  from  his 
responsibilit3%  Story's  Eq.  Jur. 
§§  327,  639  and  849.  He  may  en- 
force for  his  exoneration,  any  liens 
of  the  creditor  on  the  estate  of  the 
principal ;  and  if  the  latter  be 
dead,  may  bring  any  suit  in  equity 
which  the  creditor  could  bring  for 
a  settlement  of  the  administration 
account  of  the  estate  of  the  dece- 
dent, and  for  the  administration  of 
the  assets,  whether  legal  or  equit- 
able. The  only  difference  is  that 
he  must  bring  the  creditor  into 
court  along  with  him,  in  order 
that  he  may  receive  the  money 
when  it  is  recovered." 

A  cause  may  also  be  withdrawn 
from  the  courts  of  law  by  injunc- 
tion, in  order  to  prevent  a  multi- 
plicity of  suits ;  see  Pennsylvania 
V.  Delaware f  31   New  York,  91 ; 


Third  Avenue  R.  E.  Co.  v.  The 
Mayor,  54  Id.  159;  Woodruff  v. 
Fisher,  1 1  Barb.  224 ;  Patterson  v. 
Jersey  City,  1  Stockton,  434; 
Trustees  v.  Nicols,  3  Johnson, 
5i*»6  ;  Eldridge  v.  Hill,  2  Johnson's 
Ch.  281 ;  Woods  v.  Monroe,  It 
Michigan,  238;  West  v.  The 
ifoyor,  10  Paige,  530 ;  Oelrichsv. 
Spain,  15  Wallace,  211,  228;  or 
where  allowing  it  to  go  to  Judg- 
ment will  give  rise  to  a  circuity  of 
action ;  ante,  584,  294 ;  Scott  v. 
Shinn,  12  Wheaton,  605 ;  Daniels 
V.  Oeorge,  2  Allen,  892  ;  Marsh  v. 
Pike,  10  Paige,  595;  Beyer  v. 
Pruyn,  T  Id.-  465  ;  Jumell  v.  c/u- 
mell,  lb.  591;  Tice  v.  Annen,  2 
Johnson  Ch.  268;  Klapworth  v. 
Dresser,  2  Beasly,  62;  Steven- 
son V.  Black,  Saxton,  338.  Accord- 
ingly where  a  principal  debtor  re- 
ceives the  bulk  of  the  creditor's 
estate,  as  a  distributee  or  resi- 
duary legatee,  a  court  of  equity 
may  enjoin  the  executors  from 
proceeding  to  enforce  the  debt 
against  the  surety,  because  if  the 
suit  were  allowed  to  proceed  to 
judgment,  it  would  give  rise  to  a 
demand  against  the  party  who  is 
beneficially  interested  in  the  pro- 
ceeds ;  Wright  v.  Austin,  55  Barb. 
133 ;  ante^  318 ;  Cabanness  v.  Jfa^ 
thews,  2  Grattan,  325.  So,  if  a 
creditor,  who  is  indebted  to  the 
principal,  is  permitted  to  recover 
against  the  surety,  the  surety  will 
have  a  cause  of  action  against  the 
principal,  while  the  principal  may 
enforce  his  demand  against  the 
creditor;  and  the  interest  of  all 
parties  is  consequently  promoted 
by  an  immediate  settlement  on 
equitable   principles,  or  through 
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the  intervention  of  a  court  of 
equity  ;  Brittain  v.  Quiet^  1  Jones 
Eq.  128. 

A  bill  maj'  be  filed  for  discovery 
in  aid  of  a  defence  at  law,  and  to 
enjoin  the  prosecution  of  the  cause 
until  a  full  disclosure  is  made  in 
accordance  with  the  prayer  of  the 
bill.  But  it  is  essential  to  such 
relief,  that  the  case  set  forth  and 
sworn  to  by  the  complainant, 
should  be  a  good  defence  to  the 
proceeding  which  he  seeks  to  en- 
join ;  Williams  v.  Harden^  1  Barb. 
Ch.  298;  Boughton  v.  Phelps^  6 
Paige,  300 ;  and  the  injunction 
will  be  dissolved  on  the  coming  in 
of  the  answer,  unless  exceptions 
are  filed,  and  sustained  by  the 
court;  King  v.  Clark^  3  Paige, 
76 ;  Grafton  v.  Brady ^  3  Halsted 
Ch. 

When  the  plaintiflfatlaw  reside? 
beyond  the  State,  and  there  is  a 
good  equitable  defence  to  the  ac- 
tion, the  court  may,  in  order  to 
prevent  a  failure  of  justice,  direct 
that  a  subposna  shall  be  served  on 
the  attorney  who  issued  the  sum- 
mons, and  the  plaintiff  must  then 
answer  the  bill,  or  be  perpetually 
enjoined  ;  Marco  v.  Low^  50  Maine, 
551. 

It  was  accordingly  held  in 
Marco  v.  Low,  that  a  ^^  citizen  of 
another  State,  who  though  not 
personally  within  the  jurisdic- 
tion of  the  court,  is  engaged  in 
prosecuting  before  this  court,  sit- 
ting as  a  court  of  law,  a  claim 
against  the  complainant  for  land 
lying  in  this  county,  is  so  far 
within  the  jurisdiction  of  this 
court,  sitting  in  equity,  as  to  be 
liable  upon  service  i^ade  on  his 


attorney  in  the  suit  at  law,  and  no- 
tice to  himself  in  the  State  where  he 
resides,  to  an  injunction  against 
the  further  prosecution  of  his  suit, 
when  it  appears,  by  the  bill  and 
demurrer,  that  his  claim  to  the 
land  is  founded  upon  fraud  in 
which  he  is  partaker." 

Equitable  Set-off  and  Defal- 
cation.— A  court  of  equity  may 
restrain  the  course  of  legal  pro- 
ceedings, in  order  to  give  effect  to 
a  set-off.  This  seems  to  have  been 
an  original  branch  of  equitable 
jurisprudence,  although  it  is  exer- 
cised in  subordination  to  the  stat- 
utes by  which  the  right  of  set-off 
is  conferred  and  regulated  at  law ; 
sec  Lindsay  v.  Jackson^  2  Paige, 
581  ;  Hendrickaon  v.  Hinckley^  IT 
Howard,  445.  Such  relief  may  be 
accorded :  1.  Where  the  demand 
is  equitable ;    2.  Where  it  is  legal. 

It  is  well  settled  that  ^'  where 
there  are  cross  demands  of  such  a 
nature  that,  if  both  were  recovera- 
ble at  law,  they  would  be  the  sub- 
ject of  legal  sot-off,  then,  if  either 
demand  is  matter  of  equitable  jur- 
isdiction, the  set-off  may  be  en- 
forced in  equity ;"  Clark  v.  Coit^ 
1  Craig  &  Phillips,  154;  Qay  v. 
Oay,  10  Paige,  369,  392. 

In  the  case  first  cited,  Groscock 
was  indebted  to  his  bankers,  Mans- 
field &  Co.,  for  advances,  and  con- 
veyed certain  real  estate  in  trust 
to  s^ll  it,  and  apply  the  proceeds 
to  the  payment  of  the  amount  due, 
or  that  might  become  due  to  them 
or  to  the  persons  who  should  suc- 
ceed them  in  the  firm.  They  as- 
signed all  their  effects,  including 
the  debt  due  by  Groscock  to  the 
complainants.    Groscock  became  a . 
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bankrupt,  and  his  assignees  brought 
an  action  against  the  complainants 
to  recover  the  value  of  work  which 
he  had  done  for  them  as  a  builder. 

The  complainants  ,then  filled  a 
bill  alleging  that  the  real  estate 
which  had  been  conveyed  by  Gros- 
cock,  was  inadequate  to  discharge 
bis  account,  and  praying  that  an  ac- 
count might  be  taken,  for  the  pur- 
pose of  ascertaining  the  balance, 
and  that  it  might  then  be  set  off 
against  the  amount  owed  by  them 
to  Groscock,  and  that  the  assignees 
might  be  enjoined  from  proceed- 
ing further  in  the  action  at  law. 

The  chancellor  said  that  equity 
recognized  the  assignee  of  a  debt 
as  the  creditor,  and  that  he  was,  as 
such,  entitled  to  set  it  off  against  a 
debt  due  by  him  to  the  debtor.  But 
the  complainants  were  not  merely 
assignees  of  a  legal  demand  ;  they 
were  assignees  for  whose  use  the 
debtor  had  contracted,  that  the 
aecurity  for  the  debt  sliould  enure. 
It  was  not  necessar}',  therefore,  to 
consider  what  a  chancellor  would 
do,  if  one  came  into  equity  sim- 
ply as  an  assignee,  to  have  the 
benefit  of  a  set-off  which  he  could 
not  have  at  law,  although  the  de- 
cision in  Willian%8  v.  Davis^  5  Mad- 
dox,  32,  went  much  further  than 
the  purposes  of  such  a  case  would 
require.  The  cause  must  conse- 
quently be  continueil,  in  order  to 
give  the  complainants  the  benefit 
of  the  set-off,  to  which  they  would 
have  been  legally  entitled  if  the 
advances  to  Groscock  had  been 
made  by  them,  instead  of  their 
predeeesBors  in  the  firm. 

It  resalte,  from  what  is  here 
said,  that  id  determining  the  right 


of  set-off,  a  chancellor  will  consider 
the  equitable  rather  than  the  legal 
ownership  of  the  demand ;  Wolf  v. 
Baten^  6  S.  &  R.  242, 244.  Hence, 
where  the  suit  is  instituted  for  the 
use  of  a  third  person,  or  he  will  be 
entitled  to  the  proceeds,  a  debt  due 
by  him  is  a  good  equitable  set-off 
(Childeraton  v.  Hammond^  9  S.  A 
R.  68)  which  may  be  enforced  by 
injunction,  if  not  admissible  at  law; 
Selden  v.  Randall^  7  Gushing,  217  ; 
ChilderBton  v.  Hammond^  9  S.  & 
R.  68 ;  The  Commonwealth  v.  The 
Phcenix  Bank^  11  Metcalf,  129  ; 
Nickerson  v.  Oilliam,  29  Missouri, 
456 ;  and  the  principle  is  the  same 
where  a  demand  against  the  plain- 
tiff, is  assigned  to  the  defendant 
before  action  brought ;  Wolf  v. 
Bates;  Domey  v.  Reese ^  14  B. 
Monroe,  157.  The  assignee  of  a 
chose  in  action,  may  consequently 
come  into  chancery,  to  establish  it 
as  set-off  against  the  party  by 
whom  the  debt  is  due ;  Dorsey  r. 
Reese;  Murray  v.  Williamson^  3 
Binney,  135;  ffugg  v.  Brown^  6 
Wharton,  468,  474. 

The  mere  existence  of  cross-de- 
mands, is  not  a  sufi9cient  ground 
for  the  intervention  of  a  chancel- 
lor ;  Mead  v.  Merriti^  2  Paige,  403 ; 
Hewitt  V.  Kuhl^  10  C.  E.  Green,  24  ; 
and  it  does  not  vary  the  case,  that 
one  of  them  is  a  subject  of  equitable 
cognizance,  unless  their  nature  is 
such  that  they  might  have  been  set 
off  against  each  other  at  law,  if 
both  were  merely  legal;  Rawson 
v.  Samuel^  1  Craig  k  Phillips,  171. 
Jn  Rawson  r.  Samuel^  A.  brought 
an  action  against  B.  for  the  breach 
of  a  oontraot  to  accept  his  drafts, 
and  B.  filed  a  bill  alleging  that  A. 
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bad  violated  the  contract  on  his 
part,  by  drawing  to  a  greater 
amount  than  the  value  of  the 
goods  which  he  had  consigned  to 
B.  as  a  means  of  meeting  the  bills, 
and  praying  that  the  further  prose- 
cution of  the  suit  might  be  enjoined 
until  an  account  could  be  taken, 
and  the  balance  ascertained. 

The  chancellor  said  that  as  the 
bill  was  filed  to  enjoin  the  defend- 
ant from  proceeding  »to  trial,  it 
must  be  considered  as  if  such  trial 
bad  taken  place,  and  had  resulted 
in  his  favor.  The  question,  there- 
fore, was  whether  there  was  any 
equity  in  preventing  one  who  had 
recovered  damages  at  law,  from 
proceeding  to  execution  because 
there  was  an  unsettled  account  be- 
tween him  and  the  defendant  in 
the  action.  Such  an  equity  was 
obviously  fallacious,  because  the 
balance  might  prove  to  be  in  his 
favor,  and  he  would  then  have  no 
compensation  for  the  delay.  The 
jury  must  be  presumed  to  assess 
the  damages  as  the  compensation 
due  at  the  time  of  the  verdict, 
and  tiie  verdict  may  be  no  com- 
pensation for  the  additional  injury, 
which  the  delay  in  payment  may 
occasion. 

The  weight  of  authority  is  in  ac- 
cordance with  this  decision,  that  a 
chancellor  will  not  suspend  the 
course  of  legal  proceedings,  for  the 
sake  of  enabling  the  defendant  in 
the  action,  to  set  off  a  balance 
which  he  alleges  to  be  due  to  him  on 
an  unsettled  partnership  account; 
because,  although  the  subject  mat- 
ter of  the  defence  is  equitable,  and 
cannot  be  appropriately  laid  before 
a  jury,  it  is  not  ascertained  or  liqui- 


dated, and  therefore  not  within  the 
equity  which  the  doctrine  of  set-off 
is  intended  to  promote ;  Preston 
V.  Stralton^  I  Anstruther,  60 ;  Eob- 
inson  v.  Wheeler ^  51  New  Hami)- 
shire,  385  ;  Cummings  v.  Norris^ 
25  New  York,  625  ;  Duncan  v. 
Lyon^  3  Johnson^s  Ch.  351. 

In  the  case  last  cited,  Lyon 
brought  an  action  against  Duncan, 
on  a  covenant  in  the  articles  under 
which  they  had  entered  into  busi- 
ness as  copaitners,  and  obtained 
judgment  before  the  arbitrators  to 
whom  the  case  was  referred,  and 
Duncan  then  filed  a  bill  to  set  aside 
the  award,  on  the  two-fold  ground 
that  he  had  a  good  defence  on  the 
merits,  which  he  was  unable  to 
lay  before  the  arbitrators,  because 
the  facts  lay  exclusivel}'  within 
Lyon's  knowledge,  and  that  there 
was  a  large  balance  due  to  him  on 
the  partnership  account. 

Tlie  couit  held  that  it  was  too 
late  to  apply  for  the  discovery, 
which  should  have  been  obtained 
while  the  cause  was  still  pending 
before  the  arbitrators,  and  that 
equity  would  not  compel  one  whose 
demand  had  been  reduced  to  cer- 
tainty by  judgment,  to  wait  until  a 
doubtful  or  unliquidated  demand 
could  be  adjudicated. 

It  has,  nevertheless,  been  held, 
in  some  instances,  that  as  the 
relation  of  partnership  is  a  prin- 
cipal head  of  equity  jurispru- 
dence, a  chancellor  may,  in  the  ex- 
ercise of  a  sound  discretion,  enjoin 
a  debtor  and  insolvent  partner, 
from  enforcing  a  legal  demand 
against  another  member  of  the 
firm,  without  waiting  for  the  set- 
tlement of    the    partnership    ac. 
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counts,  which  will  show  a  balance 
in  favor  of  the  party  against  whom 
the  suit  is  brought;  see  Lindsay 
V.  Jacknon^  2  Johnson's  Ch.  583 ; 
Eaigh  v.  Glaffiiv^  4  Sneed.  238 ; 
Searchet  v.  Searchet^  2  Ohio,  320 ; 
and  in  tlie  case  last  cited,  the 
complainants  were  permitted  to 
off-set  an  equitable  balance  due 
to  them  from  their  copartner, 
against  a  joint  bond  given  by 
them  to  him;  although,  from  the 
unliquidated  nature  of  their  claim, 
it  could  not  be  set  off  at  law. 

Debts  cannot  be  set  off  aorainst 
each  other  at  law,  unless  they  are 
mutual,  liquidated,  and  due  on 
both  sides  at  the  time  of  action 
brought.  Wliile  the  spirit  of  these 
rules  prevails  in  equity,  the  court  is 
not  bound  to  a  strict  observance  of 
the  letter.  One  who  is  sued  for  an- 
other's debt,  may  consequently  set 
off  a  demand  which  that  other  has 
against  the  plaintiff.  Hence  a 
surety  may  in  general  take  advan- 
tage of  any  cjunter-claim  which 
could  be  made  by  the  principal ; 
see  Knour  v.  Diclc^  14  Indiana,  20 ; 
Damn  V.  Milburn,  3  Clark,  163  ; 
Crist  V.  Brindle^  2  Rawle,  121  ; 
Wodehouse  v.  Farehrother^  5  Ellis 
&  61.  276.  So  a  partner  may  set 
off  a  debt  to  the  firm,  against  a  debt 
which  he  has  contracted  severally 
on  the  partnership  account ;  Smith 
v.  jFaZ^on,  45  New  York,  419.  Al- 
len, J.,  said,  that  in  determining 
whether  demands  are  mutual, 
courts  of  equity  look  to  the  sub- 
stance rather  than  the  form.  It 
mattered  not  that  the  defendant 
was  sued  severally  as  an  endorser, 
because  the  note  was  negotiated 


and  discounted  for  the  use  of  the 
firm. 

In  general,  joint  debts  cannot  be 
set  off  against  several,  or  several 
against  joint.     If  C.  is  indebted  to 
A.,  and  A.  and  B.are  under  a  joint 
obligation  to  C,  A.  cannot  apply 
the  several  debt  to  extinguish  that 
which  is  joint.     But  where  A.  and 
B.  borrowed  money  on  their  joint 
account,  and  each  applied   half  of 
it  to  his  Q^rn   use,  and  B.  subse- 
quently paid  his  share  of  the  debt, 
it  was  held  that  A.  might  file  a  bill 
for  an  injunction  against  the  lender, 
to  set  off  the  amount  which  the  lat- 
ter owed  him  severally  on  another 
account;  Downer y»  Dana^  17  Ver- 
mont, 618.     And  it  is   generally 
held  in  the  United  States,  not  only 
that  two  or  more  joint  debtors  may 
agree  thHt  a  debt  due  severally  to 
one  of  them,  shall  be  set  off  against 
the  joint  obligation    (Stewart  v. 
Coulter^  12  fc>.  &  R.  252),  but  that 
two  or  more  persons  who  have  a 
joint  demand,  may  authorize  one 
of  their  number,  to   use  it  as  a 
means  of  paying  an  amount  which 
he  owes   to    the  person   who    is 
indebted   to   them;    Marshall  v. 
Cook^  7   "Watts,   464 ;     Tustin   v. 
Cameron^  5  Wharton,  379  ;  Craig 
V.  Henderson,  2  Barr,  262.     In  the 
case  last  cited,  Rogers,  J.,  said: 
'^  In  a  suit  against  one  member  of 
a  firm,  it  is  not  permitted  to  set  off 
a  debt  due  the  firm  from  the  plain- 
tiff, because  of  the  want  of  that  mu- 
tuality which  is  essential  to  a  set-off. 
But  a  surviving  partner  may  set  off 
a  debt  of  the  partnership  against  a 
demand  on  him,  in  his  own  right ; 
Slipper  V.  Lane^  5  Term  Rep.  493  ; 
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recognized  in  6  Term  Kep.  582 ; 
Wrenshall  v.  Cook  and  Shoyer^  T 
Watts,  465.  The  reason  is,  that 
as  he  has  the  settlement  of  the 
business,  he  may  release  or  com- 
pound the  debts  of  tlie  firm,  and 
there  is  nothing  to  prevent  him 
from  using  them  as  a  set-off  against 
a  demand  against  him  in  his  own 
right.  And  the  same  principle,  for 
the  same  reason,  holds,  where,  by 
contract,  one  of  the  members  of  the 
firm  becomes  the  owner,  or  has  the 
exclusive  right  to  settle  and  control 
the  partnership  effects.  Indeed,  the 
power  to  set  off  may  be  necessary 
to  prevent  the  loss  of  the  debt,  as 
when  the  plaintiff  is,  or  is  like  to 
be,  insolvent.  It  is  for  the  advan- 
tage to  the  other  members  of  the 
firm  that  he  should  so  use  his  author- 
ity to  collect  the  debts,  and  their 
assent  is  an  implication  necessary 
to  carry  into  effect  his  power.  Tiie 
acting  partner  is,  of  course,  an- 
swerable for  the  abuse  of  his  au- 
thority^ and  will  be  bound  to  ac- 
count for  the  use  of  the  partnership 
fimds." 

It  has  been  said  that  although  a 
joint  demand  is  not  divisible  for  the 
pui*pases  of  an  action,  it  may  be  di- 
vided for  that  of  enabling  one  of 
the  holders  to  use  his  share  or  pro- 
portion, by  way  of  equitable  com- 
pensation or  offset,  in  an  action 
against  him  for  his  individual 
debt ;  see  Smith  v.  Myler^  10 
Harris,  36.  But  this  can  hardly 
be  maintained  as  a  general  propo- 
sition, or  in  any  case  where  the 
other  owner  does  not  consent,  un- 
less the  extent  of  his  interest  is  so 
clearly  defined,  that  it  cannot  be  a 
subject    of   dispute    in   any   suit 


which  he  maj'  subsequently  bring 
for  the  purpose  of  enforcing  the 
demand ;  Dale  v.  Cooke^  4  John- 
son *s  Ch.  11.  Accordingly,  where 
judgment  was  recovered  by  Cooke 
against  Dale,  as  the  executor  of 
Fulton,  and  Dale  filed  a  bill  al- 
leging that  Fulton  had,  together 
with  Robert  and  Edward  Living- 
ston, executed  a  lease  to  Cooke, 
under  which  he  was  indebted  to 
them  in  a  large  amount  for  rent, 
and  praj'ed  for  an  injunction,  and 
that  he  might  be  allowed  to  deduct 
that  amount,  or  so  much  there- 
of as  properly  belonged  to  Ful- 
ton's estate,  from  the  judgment, 
the  chancellor  said  that  there  was 
no  mutuality  or  privity  between 
the  demands,  and  it  would  be  un- 
precedented and  dangerous  to  in- 
terfere. Before  he  could  deal  with 
the  rent  by  way  of  set-off,  the  two 
Livingstons  ought  to  be  brought 
into  court;  and  it  would  be 
requisite  to  take  an  account  be- 
tween them  and  the  complainant, 
or,  in  other  words,  to  ascertain 
what  proportion  of  the  rent  be- 
longed to  Fulton,  and  might  be 
equitably  set  off  against  the  de- 
mand in  suit ;  Dale  v.  Cooke. 

All  the  authorities  agree  that  a 
debt  due  by  one  of  several  co- 
plaintiffs  to  the  defendant,  cannot 
be  set  off  against  the  demand 
in  suit,  because  the  effect  would 
be  to  pay  his  debt  with  the 
joint  assets,  and  compel  the  other 
plaintiffs  to  look  to  him  for  com- 
pensation, instead  of  to  the  person 
by  whom  the  amount  was  origin- 
ally due ;  Archer  v.  Dunn,  2  W.  & 
S.  327  ;  Johnson  v.  Kent^  9  Indi- 
ana, 25  2.  So  the  court  will  not  com- 
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pel  a  partner  to  pay  a  partnersliip 
debt  out  of  his  separate  property, 
by  setting  it  off  against  a  demand 
held  by  him  individually ;  Mitch-- 
ell  V.  Sillimany  5  Maryland,  876. 

An  unliquidated  demand,  like  a 
demand  which  is  not  yet  due,  can- 
not be  set  off  without  a  delay, 
which  may  be  injurious  to  the 
plaintiff;  Livingston  v.  Living^ 
Hton^  4  Johnson  Ch.  287.  Hence 
a  creditor  will  not  be  restrained 
from  proceeding  to  judgment  or 
execution,  until  a  settlement  can 
be  had  between  him  and  the  de- 
fendant, of  an  account  embracing 
other  matters,  although  they  may 
have  arisen  out  of  the  same  course 
of  dealing.  The  rule  applies, 
although  the  subject  matter  of 
the  account  is  equitable,  and  can- 
not be  considered  in  a  court  of 
law,  and  hence  a  court  of  equity 
will  not  enjoin  a  suit  by  one 
partner  against  another,  on  an  al- 
legation that  the  plaintiff  is  in- 
debted to  the  firm,  and  would 
owe  a  large  sum  to  the  defendant  if 
the  partnership  accounts  were  set- 
tled; RoberlBon  v.  Wheeler ^  51 
New  Hampshire,  385. 

There  is  a  material  difference 
where  the  plaintiff  has  not  fulfilled 
the  contract  which  he  is  seeking 
to  enforce*  Under  these  circum- 
stances, the  defence  is  recoupment, 
defalcation,  or  failure  of  consider- 
ation, rather  than  set-off,  and  goes 
to  impeaoh  the  right  in  suit ;  and  if 
the  evidence  be  not  technically  ad- 
missible at  law,  there  may  be 
ground  for  the  intervention  of  a 
chancellor;  Rawnon  y.  Samuel^  1 
Craig  &  PhUlips,  161,  179 ;  Bags- 
dale  V.  Bagyj  9  Grattan,  409.  Hence 


a  suit  on  a  mortgage,  or  bond  for 
the  purchase  money  of  land,  may 
be  stayed  by  an  injunction,  in 
order  to  let  in  a  defence  founded 
on  fraud  or  misrepresentation,  or 
a  breach  of  the  covenants  for  title, 
or  the  defendant  may  wait  until 
judgment  has  gone  against  him  at 
law,  and  then  bring  the  matter  into 
chancery  ;  see  Figgoit  v.  WilliamH^ 
6  Maddox,  95  ;  Bearley  v.  Darcy^ 
2  Schoales  &  Lefroy,  203,  note ; 
Ex  parte  Stephens,  1 1  Yesey,  24  ; 
Gotiia  V.  The  Monroe  Man,  Co,^  1 
Oreen  Ch.  476;  Wray  v.  Fur- 
nissy  27  Alabama,  471;  Walton 
V.  Bonham;  24  Id.  513  ;  Green  v. 
Campbell^  2  Jones  Eq.  446 ; 
Pence  v.  Buslon^  6  G rattan,  304 ; 
Bowen  v.  Thrall^  2  Williams,  382 ; 
Shelby  v.  Marshall^  1  Blackford, 
385 ;  Lacket  v.  Triplett^  2  B.  Mon- 
roe,  39 ;  Kawle  on  Covenants  for 
Title,  677,  4ed.;  although  it  has 
been  held  in  some  iustances  that  an 
injunction  should  not  be  granted  on 
such  grounds  after  judgment,  un- 
less the  vendor  is  insolvent,  and 
cannot  respond  in  damages ;  Wil- 
kins  V.  Hogue,  2  Jones  Eq.  479. 

In  like  manner,  a  failure  of  con-* 
sideration,  arising  from  the  plain* 
tiff's  fraud,  default,  or  negligence, 
is  a  valid  answer  to  an  action  for 
services,  for  work  and  labor  done, 
or  for  goods  sold  and  delivered, 
and  a  chancellor  may  intervene  if 
the  defence  cannot  be  made  at  law ; 
see  Bawson  v.  Samuel^  1  Craig  & 
Phillips,  179;  Bichardaon  v.  Wil- 
liams, 3  Jones  Eq.  116.  It  would 
seem  that  the  bill  in  Bawson  v. 
Samuel,  was  within  this  principle, 
because  the  allegation  that  the 
plaintiff  in  the  suit  which  the  com« 
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plainant  sought  to  enjoin,  had  over- 
drawn his  account,  'Mmpeachedthe 
title  to  the  legal  demand  ;"  and  al- 
though the  question  might  be  laid 
before  a  jury,  it  could  be  better 
and  more  appropriately  determined 
by  a  court  of  equity. 

It  is  now  generally  conceded, 
that  a  failure  of  consideration  is 
a  good  legal  defence  to  an  action 
on  a  parol  contract,  although  re- 
sulting from  fraud,  breach  of  war- 
ranty, or  negligence;  1  Smith's 
Lead.  Cases,  1  ed.  353 ;  2  Id.  36  ; 
Mondel  v.  Steely  8  M.  A  W.  858 ; 
Oaw  V.  Walcott^  1 0  Barr,  44  ;  Heck 
V.  Shiner^  4  S.  &  R.  249;  and 
hence  it  does  not  ordinarily  afford 
a  ground  for  a  recourse  to  equity ; 
Beale  v.  Brown^  Y  Maryland.  In 
Beale  v.  Brown,  the  court  accord- 
ingly refused  to  enjoin  the  execu- 
tion of  a  judgment  for  goods  sold 
and  delivered,  although  the  bill 
alleged  a  breach  of  warranty,  and 
that  I  he  vendor,  who  resided  in 
another  State,  was  insolvent. 

Although  the  defendant  in  an 
action  ex  contractu^  may  show 
how  much  less  the  consideration  is 
worth  by  reason  of  the  plaintiff^s 
failure  to  comply  with  the  agree- 
ment, he  cannot  set  off  the  conse- 
qential  and  unliquidated  damages 
arising  from  the  default;  see 
Mondel  v.  Steel,  8  M.  &  W.  858, 
871 ;  nor  will  a  chancellor  carry 
the  right  of  compensation  beyond 
the  limits  set  by  law,  unless  there 
is  some  special  ground.  A  plain- 
tiff will  not,  therefore,  ordinarily 
be  enjoined  from  proceeding  to 
judgment  and  execution  in  a  suit 
for  a  breach  of  contract,  because 
he  has  not  fulfilled   another  and 


independent  stipulation  in  the 
same  contract ;  Wright  v.  Smyik^ 
4  W.  &  S.  527,  534  ;  see  Rawle  on 
Covenants  for  Titles,  684,  4  ed., 
Hopper  V.  Lutkins,  3  Green's  Ch. 
149.  In  Watts  v.  Coffins,  11  John- 
son, 495,  the  violation  of  a  cove- 
nant on  the  part  of  the  lessor,  to 
allow  the  tenant  common  of  pas- 
ture and  estovers,  was  held  to  be 
inadmissible  as  a  defence  to  an 
action  for  the  recovery  of  the  rent; 
and  the  rule  was  applied  in  Liv- 
ingston V.  Livingston,  4  Johnson 
Ch.  287,  although  the  landlord  had 
filed  a  bill  for  relief  and  discovery. 
But  this  decision  is  questionable 
in  view  of  Beales  v.  Ditrey,  2 
Schoales  &  Lefroy,  note.  See 
Rawson  v.  Samuel,  1  Craig  & 
Phillips,  161,  179;  Warner  v. 
Caulk,  S  \\\\&rton,  193;  Phillips 
Monges,  4  Id.  296. 

Agreeably  to  the  statute  law 
of  Pennsylvania,  cross-demands 
arising  from  the  breach  of  stipu- 
lations of  the  same,  or  of  differ- 
ent agreements,  may  be  tried 
simultaneously,  and  if  the  jury 
certify  that  the  balance  is  in 
favor  of  the  defendant,  he  may 
proceed  to  judgment  and  exe- 
cution ;  Hunt  V.  Gilmore,  9  P.  P. 
Smith,  450;  Oaw  v.  Walcolt,  10 
Barr,  44  ;  Everson  v.  Fry,  22  P.  P. 
Smith,  326 ;  Nickle  v.  Baldunn,  4 
W.  &  S.  290  ;  Phillips  v.  Phillips, 
6  Id.  180 ;  Ellmaker  v.  The  Frank- 
lin Ins.  Co.,  lb.  431.  "If,"  said 
Gibson,  C.  J.,  in  the  case  last 
cited,  "an  unliquidated  demand, 
may  be  set  off  when  it  has  sprung 
from  the  same  transaction,  and  we 
have  consistently  held  that  it  may, 
why  may  it  not  be  set  up  when  it 
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has  sprung  from  a  distinct  and  in- 
dependent contract:"  It  is  be- 
lieved that  the  bench  and  bar  in 
Pennsylvania,  would  agree  that 
the  wisdom  of  this  rule  has  been 
vindicated  by  experience. 

A  present  equitable  demand  may 
be  set-off,  although  it  is  not  a  legal 
cause  of  action ;  and  as  a  surety 
may  equitably  require  the  princi- 
pal to  pay  the  debt  as  soon  as  it 
matures,  so  he  may  file  a  bill  to 
compel  the  appropriation  of  an 
amount  which  he  owes  the  princi- 
X>al,  to  discharge  the  obligation  to 
the  creditor.  For  like  reasons,  a 
payment  by  the  surety  to  the 
creditor,  may  be  set  off  in  an  ac- 
tion by  the  principal  against  the 
surety,  although  not  made  until 
after  suit  brought;   Thompson  v. 

'McClelland^  5  Casey,  475  ;  Beaver 
v.  Beaver^  1 1  Harris,  166  ;  Britiain 
V.  Quilt^  1  Jones'  Eq.  328. 

"As  soon,"  said  Rogers,  J.,  in 
Beaver Y. Beaver^  "as  the  surety's 

•  obligation  to  pay  becomes  abso- 
lute, he  is  entitled  m  equit}'^  to 
require  the  principal  debtor  to  ex- 
onerate him,  and  he  may  file  a  bill 
to    compel    an    exoneration, .  al- 

« though  the  creditor  has  not  de- 
manded payment  from  him  ;  Theo- 
bald's Principal  &  Surety,  226 ; 
Neifbit  V.  Smilh,  2  Bro.  C.  C.  579 ; 
Ijee  V.  Brook ^  Moseley  R.  318 ; 
Story's  Equity,  327.  But  the 
surety  would  not  be  entitled  to 
exoneration  before  the  debt  be- 
came payable,  because  it  is  implied 
by  the  contract  that  he  engnged 
to  stand  bound  for  the  principal 
until  the  maturity  of  the  obliga- 
tion ;  Cock  V.  Rame^  6  Yes.  Jr. 
VOL.  II — 85. 


283  ;  Anlrobus  v.  Davidaon^  3  Mer. 
569 ;  Theobald,  227. 

In  regard  to  the  note  given  to 
Ann  Eliza  Matlack,  which  has  b^en 
paid  since  suit  brought,  the  de- 
fendant below  ought  to  have  been 
allowed  a  credit  for  the  sum  which 
he  paid,  as  surety,  on  this  claim. 
Although  paid  since  suit  brought, 
the  equit}"  originated  before,  and 
the  defence  does  not  stand  upon 
the  footing  of  a  cross  demand  pur- 
chased by  a  defendant  after  suit 
brought." 

Every  one  is  a  surety  within  this 
principle,  who  is  under  a  liability 
which,  in  equity  and  conscience, 
should  be  discharged  by  an- 
other; ante^  2«3.  Hence,  when 
land,  subject  to  a  judgment,  is 
conveyed  with  a  covenant  of 
warranty,  or  against  incumbran- 
ces, the  grantee  may  not  only  re- 
quire that  the  judgment  should  be 
deducted  from  the  purchase  money, 
but  may  file  a  bill  to  have  the 
amount  set  off  in  a  suit  for  a 
distinct  cause  of  action  ;  Terry  v. 
Wooding,  2  Patton  &  Heath,  187  ; 
see  Bagsdale  v.  Hagey,  9  G rattan, 
419.  It  was  objected  in  Terry  v. 
Wooding^thtit  the  defence  was  legal 
and  could  not  be  set  up  in  equity, 
but  the  court  was  clearly  of  opinion 
that  the  set-off  arising  from  the 
payment  of  the  judgment  lien,  was 
purely  equitable,  arising  out  of 
the  doctrine  of  substitution,  which 
is  the  creature  of  equity. 

One  who  withdraws  from  a  firm, 
on  tiie  faith  of  an  undertaking  by 
the  remaining  partners  to  indem- 
nify him  against  the  partnership 
debts  is  virtually  a  surety,  and  if 
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he  is  compelled  to  satisfy  the  part- 
ernship  creditors,  may  file  a  bill  in 
e^^irity  for  subrogation  to  tlieir  de- 
mands, and  to  set  them  off  against 
the  price  of  goods  which  he  has 
pui'chased  from  his  former  part- 
ners since  the  dissolution  of  the 
firm  ;  vol.  1,  147  ;  Hupp  v.  Bupp^ 
6  Grattan,  310. 

It  is  moreover  a  legal  requisite 
that  both  debts  should  not  only 
exist,  but  be  due  At  the  time  of 
action  brought.  The  essential 
pait  of  this  rule  is  that  which  for«- 
bids  the  paj-mei^t  of  a  present 
debt,  with  one  which  will  not  be- 
come due  until  a  future  day,  and 
there  is  no  reason  why  a  debtor 
should  not  be  relieved  from  the 
burden  of  an  immediate  payment^ 
and  required  to  credit  the  amount 
on  an  obligatiou  which  has  not 
yet  matured  ;  Lindsay  v.  Jackson^ 
H  Paige,  581.  In  Lindsay  v. 
Jackson^  the  complainants  held  the 
tlefendant's  acceptance,  payable  on 
demand,  and  gave  him  their  prom- 
issory notes  at  six  months.  He  be- 
came insolvent,  and  they  filed  a 
bill  to  restrain  him  from  nego- 
tiating the  notes,  and  praying  that 
they  might  be  set  off  against  the 
acceptance. 

The  chancellor  said  that,  as  the 
notes  were  not  bearing  interest, 
there  could  be  no  injustice  in  com- 
pensating the  defendant  for  the 
amount  to  become  due  thereon  at 
a  future  day,  by  an  immediate  pay- 
ment. .  The  couiplaiuauts  alone 
had  an  interest  in  obtaining  the 
time  of  credit  which  was  given  on 
these  demands.  A  different  ques- 
tion would  arise  if  the  complainants 
were  seeking  to  compensate  a  debt 


wliich  was  already  due  to  the  de- 
fendant, by  a  claim  against  the  de- 
fendant whicii  would  not  be  pay- 
able until  a  future  day.  It  results 
from  these  considerations  that  a 
cliancellor  will  not  stay  the  course 
of  legal  proceedings,  for  the  pur- 
pose of  enabling  the  complainant 
to  set  off  a  debt  which  is  not  due, 
against  one  which  has  reached  ma- 
turity, although  the  plaintiff  at  law 
is  insolvent,  and  tlie  effect  of  re- 
fusing the  injunction  will  be  to 
leave  the  complainant  without  any 
effectual  remedy ;  Bradley  v.  An- 
gell^  3  Comstock,  475. 

The  better  opinion  seems  to  be 
that  the  insolvency  of  the  plaintiff 
in  the  action,  or  his  residence  in 
another  State,  does  not  authorize 
a  chancellor  to  sustain  a  setoff 
that  is  not  within  the  spirit  of  the 
statute  ;  see  Bawson  v.  Samuel^ 
1  Craig  &  Phillips,  161, 175  ;  Hen- 
dricks  v.  Hinckley^  17  Howard, 
445  ;  Beall  v.  Brown^  7  Maryland, 
393 ;  Bives  v.  Bivea^  7  Richard- 
son Eq.  353;  Tone  v.  Brace^  8 
Paige,  597  ;  and  in  the  case  first 
cited,  the  Lord  Chancellor  inti- 
mal;ed  that  the  counsel  who  moved 
to  dissolve  the  injunction,  need 
not  address  himself  to  the  circum- 
stance that  the  creditor  against 
whom  it  had  been  issued,  was  out 
of  the  jurisdiction  and  insolvent, 
as  these  circumstances  would  not 
give  an  equity,  if  it  did  not  other 
wise  exist.  Conversely,  a  court 
of  equity  may  overrule  a  merely 
technical  and  formal  objection  to 
a  set-off  which  is  really  mutual, 
although  the  plaintiff  in  the  action 
is  not  beyond  the  reach  of  pro- 
cess, or  shown  to  be  unable  to  pay 
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his  debts ;   Tustin  v.  Cameron^  5 
Wharton,  379. 

Whatever  may  be  thought  on 
these  points,  it  is  clear  that  the 
absence  of  the  plaintiff  and  his 
inability  to  meet  his  engagements, 
are  material  circumstances,  which 
may  be  properly  taken  into  view  in 
determining  whether  a  court  of 
equity  should  take  cognizance  of 
the  cause,  or  stay  the  course  of 
legal  proceedings  by  an  injunction ; 
Bobbims  v.  Hawley^  1  Monroe,  194 ; 
Lindsay  v.  Jackson^  2  Paige,  581 ; 
Qay  V.  Oay,  10  Id.  369,  375 ;  BriU 
tain  V.  Quiet^  2  Jones  Eq.  329; 
Fond  V.  Smiih^  4  Com.  302; 
McClellan  v.  Kinaird^^  Grattan, 
352;  Bradley  v.  Angela  3  Com- 
stock,  475;  and  this  distinction 
may  serve  to  i-econcile  decisions 
that  might  otherwise  appear  to  be 
at  variance.  Insolvency  alone  is 
not  a  sufficient  cause  for  equitable 
interference,  although  it  may 
strengthen  a  claim  based  on  other 
grounds ;  Hulman  v.  The  Union 
Canal  Co.,  1  Wright,  100.  It  has 
accordingly  been  held  in  North 
Carolina,  that  although  a  non-resi- 
dent vendor,  who  has  no  property 
or  effects  witliin  the  State,  may  be 
restrained  by  an  injuuction,  from 
enforcing  a  bond  given  for  the 
price  of  a  tract  of  land  to  which 
he  has  no  title,  although  there  is  a 
covenant  of  warranty  in  the  deed, 
on  which  the  obligor  might  pro- 
ceed, such  relief  will  not  be  ac- 
corded when  the  vendor  is  within 
the  jurisdiction,  and  able  to  re- 
spond in  damages  to  any  recovery 
that  may  be  had  against  him  on 
the  covenants  for  title;  see  Wil- 


kins  V.  Hague,  2  Jones  Eq.  479  ; 
Green  v.  Campbell,  lb.  446. 

It  is  held  on  like  grounds  in  Vir- 
ginia, that  one  who  fails  to  make 
a  set-off  at  law,  cannot  have  re- 
lief in  equity  although  the  omis- 
sion is  due  to  surprise  or  acci- 
dent, unmixed  with  negligence,  be- 
cause he  still  has  a  legal  remedy 
by  suit;  Hudson  v.  Kline,  9  G rat- 
ton,  379;  Morgan  v.  Carson,  7 
Leigh,  238. 

It  is  well  settled  that  when  there 
ai*e  mutual  debts  or  credits,  and 
the  estate  of  either  party  passes 
into  the  liands  of  a  receiver,  as- 
signee, or  administrator,  the  other 
may  come  into  equity  for  relief,  if 
the  defence  is  inadmissible  at  law ; 
see  McLaren  v.  Pennington,  1 
Paige,  102,  112;  Miller  v.  The 
Receiver,  lb.  444  ;  The  Receivers 
V.  The  Patterson  Gas  Light  Co,, 
3  Zabriskie,  283,  294;  Aldrich 
V.  Campbell,  4  Gray,  284  ;  Clarke 
V.  Hawkins,  5  Rhode  Island,  219, 
224  ;  Meeks  v.  Barker,  1  W.  C. 
C.  R.  1 78 ;  Gochenauer  v.  Cooper, 
8  S.  &  R.  186 ;  Furnell  v.  Nisbit^ 
16  B.  Monroe,  351  ;  Morrow  v. 
Bright,  20  Missouri,  298;  2 
Smith's  Lead.  Cases,  307  ;  7  Am. 
ed. 

Concurrent  Jurisdiction.  — 
When  any  material  or  turning 
point  in  a  cause  is  purely  equita- 
ble, a  chancellor  may  bring  the 
whole  before  him  by  an  injunc- 
tion, although  the  cause  involves 
other  questions  which  are  legal, 
and  might  properly  be  laid  before 
a  jury.  This  results  from  the 
established  rule  that  a  court  which 
has  equitable  jurisdiction  for  one 
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purpose,  may  exercise  it  for  all; 
see  Bawley  v.  Cramer^  4  Coweu, 
712;  Grant  v.  Lathrop^  23  New 
Hamp.,  67  ;  Hunt  v.  Ware^  6 
Grattan,  501 ;  PhillipH  v.  Sears^ 
5  Id.  31;  Parker  v.  Kelhj,  10 
Smedes  &  Marshall,  1«4.  This 
course  will  not  be  pursued  unless 
it  18  essential  to  the  ends  of  jus- 
tice, nor  where  the  questions  are 
60  tar  distinc.  that  each  may  be 
considered  in  the  appropriate 
forum.  Under  these  circumbtances, 
both  tribunals  may  proceed  in 
their  respective  spheres,  and  there 
is  no  need  of  an  injunction,  unless 
the  plaintiff  at  law  obtains  judg- 
ment, and  then  issues  an  execution 
without  waiting  for  the  determina- 
tion of  the  equity  ;  Williams  v. 
Jersey,  1  Craig  &  Phillips,  91. 
On  the  other  hand  where  the  com- 
plainant under  like  circumstances, 
lileda  bill  conceding  that  he  had 
no  legal  defence,  but  alleging  acts 
of  encouragement  which  though 
not  amounting  to  a  license,  were 
yet  an  equitable  defence,  and 
prayed  that  the  defendant  might 
bo  restrained  from  prosecuting 
the  action  which  he  had  brought 
f.a*  damages,  the  court  held  on  de- 
murrer that  the  bill  disclosed  a 
sufficient  equity,  and  that  the  in- 
junction should  continue  until  the 
tinal  hearing;  Williams  v.  Jersey^ 
1  Craig  &  Phillips,  91. 

It  results  from  these  authorities, 
that  where  some  of  the  questions 
involved  in  a  cause  are  legal,  and 
others  equitable,  as  where  there 
is  both  actual  and  constructive 
fraud,  the  defendant  may  apply 
at  once  to  chancery,  or  wait  until 
a    conclusion    has    been    reached 


at  law.  But  if  he  adopts  the  lat- 
ter course,  a  chancellor  will  not 
ordinarily  prevent  the  plaintiff 
from  going  to  trial,  although  he 
may  enjoin  him  from  issuing  an 
execution  in  the  event  of  his  ob- 
taining judgment,  and  then  pro- 
ceed to  hear  the  equity',  which 
could  not  legally  be  considered ; 
Ragsdale  v.  Haygy,  9  Grattan,  409 ; 
Justice  V.  Scott,  4  Iredell  Eq.  108. 
In  Justice  v.  Scott,  Rutfin,  C.  J., 
said :  ^^  It  has  been  objected  that 
the  questions  arisii.g  on  the  bill 
were  properly  triable  at  law,  and 
that  the  plaintiff  could  not  trans- 
fer them  to  a  court  of  equity.  The 
bill  contains  two  allegations,  one 
that  the  deed  was  a  fraud  on  cred- 
itors, the  other  of  a  resulting 
trust.  As  to  the  former  point,  the 
court  thinks  the  objection  sound. 
The  bill  does  not  allege  a  deficit  of 
proof  of  any  fact  on  which  the 
question  of  fraud  depends,  and  if 
such  an  averment  had  been  made, 
it  would  only  have  been  a  ground 
for  discovery  in  aid  of  the  trial  at 
law.  In  its  nature,  the  controversy, 
whether  a  deed  by  a  debtor,  is 
fraudulent  as  to  his  creditor, 
under  the  statute  of  Elizabeth,  is 
a  legal  one ;  though,  in  particular 
cases  it  may  be  made  the  subject 
of  a  suit  in  equitj*.  But  here  it 
was  in  a  course  of  litigation  at 
law  ;  and  it  is  plain  that  it  ought 
not  to  go  on  there,  and  a  suit  be 
carried  on  here  at  the  same  time 
upon  the  very  same  subject.  Then 
upon  what  principle  has  the  de- 
fendant at  law  a  right  to  change 
the  forum,  and  say  that  he  will 
have  the  matter  tried  by  the  j  udge 
in  the  court  of  equity,  and  not  by 
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a  judge  and  jury  in  a  court  of 
law  ?  It  follows  that  although 
the  case  is  clearly  one  of  equit- 
able cognizance  in  its  second  as- 
pect, the  injunction  ought  not  to 
have  stayed  the  trial  at  law,  but 
only  the  suing  out  execution, 
should  the  plaintiff  at  law  get  a 
judgment.  The  plaintiff  has  no 
right  to  delay  the  trial  at  law  un- 
til his  cause  shnll  have  been  heard 
here,  and  perhaps  his  bill  dismissed, 
by  which  time  the  other  parly  may 
not  be  able  to  prove  his  case  at 
law  by  the  death  or  removal  of 
witnesses,  or  the  loss  of  docu- 
ments. All  the  plaintiff  can  justly 
ask  is,  that  as  he  has  an  undeter- 
mined equity,  the  plaintiff  at  law 
shall  not  proceed  to  execution. 
If  the  plaintiff  means  to  rely  alto- 
gether on  his  relief  in  equity,  then 
he  ought  to  let  judgment  go,  inas- 
much as  his  defence  is  on  an 
equitable  and  not  a  legal  title. 
But,  in  this  case,  he  no  doubt 
insists  that  he  has  a  good  defence 
at  law,  as  well  as  a  good  ground 
for  his  bill  in  equity.  We  do  not 
see  that  he  may  not  resist  the  re- 
covery at  law,  if  he  can,  or  that 
the  court  should  require  him  to 
submit  to  a  judgment.  While  that 
is  so,  it  would  be  an  injury  to  the 
other  side  to  stay  the  trial.  There- 
fore the  decree  should  be  reversed, 
and  the  injunction  modified  so  as 
to  stay  execution  upon  the  judg- 
ment, if  the  plaintiff  at  law  should 
obtain  one,  until  the  existence  of 
the  trust  can  receive  an  equitable 
determination." 

In  like  manner,  where  the  juris- 
diction is  concurrent,  and  the 
plaintiff  has  a  perfect  defence  in 


the  court  of  law,  if  he  chooses  to 
avail  himself  of  it,  a  court  of 
equity  will  not  grant  a  preliminary 
injunction  for  the  mere  purpose  of 
obtaining  the  exclusive  possession 
of  the  case,  and  thus  depriving 
the  adverse  party  of  his  common 
Jaw  right  of  trial  by  jury;  see 
Mitchell  v.  Oakley^  7  Paige,  68  ; 
although,  "  in  cases  of  concu'^rent 
jurisdiction,  a  party  maj'  come 
into  equity  for  relief  on  the  final 
hearing,  subject  to  the  right  of 
the  court  to  refuse  him  his  costs, 
where  he  takes  the  jurisdiction 
from  the  court  of  law  unneces- 
sarily;" Mitchell  V.  Oakley ;  Grid- 
ley  V.  Oarrison^i  PaigCi  647. 

The  case  is  materially  different 
where  the  equitable  element  per- 
vades the  entire  controversy^  or  is 
so  closely  interwoven  with  the 
legal,  that  neither  can  be  advan- 
tageously considered  without  the 
other,  and  a  court  of  chancery  may 
then  cover  the  whole  ground  by  an 
injunction.  Thus  a  suppressio 
vert  may  be  actually  fraudulent, 
or  merely  an  abuse  of  confidence, 
for  which  relief  must  be  sought 
in  equity.  Here  there  are  two 
aspects  of  one  and  the  same  fact, 
and  the  case  should  be  heard  and 
determined  by  a  tribunal  which 
can  consider  both.  In  like  man- 
ner the  existence  of  an  element  of 
trust,  ma}'^  bring  the  entire  cause 
within  the  reach  of  a  chancellor* 
although  it  contains  points  which 
he  could  not  touch  if  tUey  stood 
alone  ;  Detrichs  v.  Spain  ^  15  Wal- 
lace, 211,  228. 

A  case  depending  on  legal  prin- 
ciples, and  which  would  ordinarily 
be  within  the  jurisdiction  <)f  acourt 
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of  law,  may  be  withdrawn  by  in- 
junction, if  the  ends  of  justice  can. 
not  be  attained  under  the  circum- 
f»tanees,  without  the  peculiar  pow- 
ers of  a  chancellor ;  see  Hamil- 
ton V.  Cumminga^  I  Johnson  Cb. 
517.  Thus,  in  Oash  v.  Lead- 
bilfer^  6  Iredell,  183,  an  injunc- 
tion was  awarded  to  restrain  an 
action  of  partition,  on  the  ground 
that  the  premises  could  not  be 
divided  without  injury,  and  that 
the  intervention  of  a  court  of 
equity  was  requisite  to  effect  a  sale ; 
ante^  904.  So,  where  numerous 
suits  involving  the  same  question 
of  law  or  of  fact,  are  brought  by 
one  or  by  different  persons,  and 
the  controversy  cannot  be  deter- 
mined finally  at  law,  or  without 
ruinous  delay  and  expense,  a  bill 
may  be  filed  to  bring  the  whole 
matter  into  chancery  and  have  it 
disposed  of  in  9  single  issue ;  see 
Huntington  v.  Nicoll^  3  Johnson  ; 
Livingston  v.  Livingston^  6  John- 
son Ch.  491;  M^ Henry  v.  Bow- 
land^  45  New  York,  580 ;  although 
sucii  relief  will  not  ordinarily  be 
granted,  until  an  adjudication  has 
taken  place  in  some  one  or  more 
of  the  suits,  which  shows  that  the 
nght  is  with  the  complainant,  and 
that  further  litigation  would  be 
frivolous  and  vexatious  ;  Eldridge 
v.  Hill,  2  Johnson  Ch.  261 ;  Thomp- 
son V,  Engle,  3  Green  Ch.  27 1  ; 
West  V.  2'he  Mayor  of  New  York^ 
10  Paige,  539.  And  when  the  re- 
sult of  one  legal  proceeding,  will  or 
should  be  governe<l  in  point  of  law 
or  equity  by  the  determination  of 
another,  the  first  may  be  stayed  by 
injunction  until  the  second  is  de- 


termined ;    Preston   v.  Harris^  2 
Cushman,  247. 

Actual  Fraud. — It  is  not  al- 
ways easy  to  determine  whether 
the  course  of  legal  proceedings 
should  be  enjoined  on  grounds 
which,  though  belonging  to  the 
jurisdiction  of  chancery,  are  also 
cognizable  by  a  court  of  common 
law.  In  general,  as  between  eon- 
current  jurisdictions,  that  which 
first  attaches  is  exclusive ;  Thomp- 
son V.  Hill^  3  Yerger,  167  ;  Winn 
V.  Albert^  2  Maryland  Ch.  42 ;  Mer- 
Hit  V.  Lake,  16  Ohio,  373 ;  Mai- 
lett  V.  Dexter,  1  Curtis,  178;  Ste- 
vens V.  Stevens  J  16  Mass.  171 ;  and 
hence  a  bill  cannot  ordinarily  be 
filed  to  withdraw  a  case  from  a 
court  of  law,  and  bring  it  into 
equity,  when  the  subject  matter  is 
within  the  cognizance  of  both  tri- 
bunals; Gould  V.  Hayes,  19  Ala- 
bama, 438  ;  The  Bank  of  Bellow^s 
Falls  V.  The  B.  db  B.  B.  B.,  2  Wil- 
liams, 470 ;  The  Q.  *^  A.  B.  B.  Co. 
V.  Stewart,  3  C.  E.  Green,  436  ; 
Smith  V.  M'lvor,  9  Wheaton,532; 
Grand  Chute  v.  Winegar,  15  Wal- 
lace, 373  ;  Hipp  V.  Babin,  19  How- 
ard,  271 ;  Gould  v.  Hays,  19  Ala- 
bama, 438.  Such  is  the  established 
rule  in  England,  and  it  exists  a 
fortiori  in  the  United  States^ 
where  the  right  of  the  citizen  to 
a  trial  by  jury  in  due  course  of 
law  is  guaranteed  by  the  constitu- 
tion, and  cannot  be  withheld  un- 
less  in  exceptional  cases,  and  on 
some  detinite  and  specific  ground ; 
Grand  Chute  v.  Winegar;  Hipp 
V.  Babin,  19  Howard,  271 ;  ante, 
861.  Fraud  is  one  of  the  chief 
heads  of  equitable  jurisprudence^ 
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but  it  has  also  from  the  earliest 
periods  been  a  defence  at  law ; 
see  Hazard  v.  Irwin^  18  Pick.  95  ; 
Fleurey  v.  Slocum^  18  Johnson, 
403;  Bussell  v.  Clark^  t  C  ranch, 
69.  A  court  of  equity  will  not, 
therefore,  enjoin  an  action,  on  a 
deed  or  bond,  on  the  (;ronnd  that 
the  instrument  was  fraudulently 
procured,  unless  the  circumstances 
are  such  that  the  legal  remedy 
would  be  inadequate;  see  Ma^on 
V.  Piggolt^  11  Illinois,  85;  Ross  v. 
Buchanan^  13  Id.  55 ;  Bumpasa  v. 
Beams ^  1  Sneed,  595 ;  Crane  v. 
Bunnell,  10  Paige,  333.  In  Crane 
Y.  Bunnell,  a  suit  was  brought  on 
a  note  payable  in  specific  articles, 
which  was  alleged  to  have  been 
obtained  by  false  and  fraudulent 
representations,  and  the  defendant 
went  into  chancery  to  have  the  in- 
strument delivered  up  and  can- 
celled, and  that  the  plaintiff  might 
be  perpetually  enjoined.  The  chan- 
cellor held  that  a  court  of  equity 
ha^  a  concurrent  jurisdiction  in 
oases  of  fraud,  and  may  entertain 
a  bill  for  discovery  and  relief,  and 
proceed  to  a  final  adjudication  and 
decree.  But  there  was  a  material 
difference  where  the  complainant 
filed  the  bill  after  proceedings  had 
been  instituted  against  him  at  law. 
He  might  still  be  entitled  to  a  dis- 
covery, and  to  enjoin  the  plaintiff 
until  that  was  made,  but  the  court 
would  dissolve  the  injunction  on 
the  coming  in  of  an  answer  which 
denied  the  fraud,  and  would  not 
withdraw  the  cause  from  the  forum 
which  the  holder  of  the  instrument 
had  selected,  and  where  he  could 
have  the  benefit  of  a  trial  by  jury. 
The  principle  is  irrespective  of 


the  nature  of  the  fraudulent  design, 
if  it  be  actual  and  as  such  within 
the  appropriate  sphere  of  a  legal 
tribunal,  and  it  may  consequently 
be  applied  where  the  object  of  the 
bill  is  to  set  aside  a  deed  as  hav-. 
ing  been  executed  with  an  intent 
to  hinder  and  delay  the  grantor'^ 
creditors;  see  Roberts  v.  Ander- 
son, 3  Johnson  Ch.  371 ;  18  John- 
son, 515 ;   The  Bank  of  Bellow^ s 
Falls  v.  The  Rutland  &  Burlington 
B.  R. Co.,  28  Vermont,  470.    In  the 
case    last    cited,  an    action    was 
brought  in  Massachusetts,  to  re- 
cover damages  for  a  trespass  which 
was  alleged  to  have  been  commit- 
ted   by    takih;^  certain   property 
in  execution,  under  a  judgment 
against  a  railway  company,  which 
the  latter  had  previously  conveyed 
to  the  plaintiff  in  the  action,  and 
the  defendant  filed  a  bill  in  Ver- 
mont, to  enjoin  the  plaintiff  from 
proceeding  with  the  suit,  and  pray- 
ing that  the  conveyance  might  be 
declared  null  and   void.     It  was 
held  inter  alia,  to  be  an  established 
and  salutary  principle,  that  in  all 
cases  of   concurrent   jurisdiction 
the  cause  must  be  left  to  the  fo- 
rum which  first  obtains  possession 
of  it,    and    that  chancery  cannot 
withdraw  the  question  whether  a 
deed  has  been  fraudulently  made 
from    a  court    of   common   law, 
unless    some    reason   is  assigned 
why  the  case  should  be  an  excep- 
tion to  the  rule.     No  such  ground 
appeared  in  the  case  in  hand,  nor 
was  it  requisite  to  take  cognizance 
of  the  cause  in  order  to  prevent  a 
failure  of  justice  from  the  lapse  of 
time,  because  the  action  at  law  was 
pending  when  the  bill  was  filed, 
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and  might  be  tried  before  it  would 
be  possible  to  take  testimony  be- 
fore a  master  or  examiner,  and 
bring  the  bill  to  a  final  hearing. 

The  same  view  has  been  taken 
in  other  instances,  and  is  well  es- 
tablished under  the  general  course 
of  decisions  ;  Grand  Chute  v. 
Winegar^  15  Wallace,  373. 

'^  It  is,"  said  Hunt,  J.,  in  the  case 
last  cited  *^  an  elementary  princi- 
ple of  equity,  that,  when  full  and 
adequate  relief  can  be  obtained  in 
a  suit  at  law,  a  suit  in  equity  can- 
not be  maintained.  In  Hipp  v. 
Bahin^  19  Howard  271,  the  court 
say :  ^^  The  bill  in  this  ease  is  in 
substance  and  le^al  effect,  an 
ejectment  bill.  The  title  appears 
by  the  bill  to  be  merely  legal,  the 
evidence  to  support  it  appears 
fi'om  documents  accessible  to 
either  party,  and  no  particular 
circumstances  are  stated  showing 
the  necessity  of  the  court's  inter- 
fering, either  for  preventing  suits, 
or  other  vexation,  or  for  preven- 
ting an  injustice  irremediable  at 
law.  \nWelhy\. Duke  of  Rutland^ 
it  is  stated  that  the  general  prac- 
tice of  courts  of  equity  in  not  en- 
tertaining suits  for  establishing 
legal  titles,  is  founded  upon  clear 
reasons,  and  the  departing  from 
that  practice  where  there  is  no 
necessity  for  so  doing,  would  be 
subversive  of  the  legal  and  con- 
stitutional distinctions  between 
the  different  jurisdictions  of  law 
and  equit}' Accord- 
ingly, the  established  and  univer- 
sal practice  of  courts  of  equity 
is  to  dismiss  the  plaintiff's  bill,  if 
it  appears  to  be  grounded  on  a 
title  merely  legal,  and  not  cogni- 


zable by  them,  notwithstanding 
the  defendant  has  answei'ed  the 
bill  and  insisted  on  matter  of 
title."  After  citing  numerous 
other  authorities,  the  matter  is 
thus  summed  up:  '^And  the  re- 
sult of  the  argument  is,  that  when- 
ever a  court  of  law  is  competent 
to  take  cognizance  of  a  right,  and 
has  power  to  proceed  to  a  judg- 
ment which  affords  a  plain,  ade* 
quate,  and  complete  remedy,  with- 
out the  aid  of  a  court  of  equity, 
tlie  plaintiff  must  proceed  at  law, 
because  the  defendant  has  a  con- 
stitutional right  to  a  trial  by 
jury."  The  right  to  a'  trial  by 
jury  is  a  great  constitutional  right, 
and  it  is  only  in  exceptional  cases 
and  for  specified  causes  that  a 
party  may  be  deprived  of  it.  It 
is  in  vindication  of  this  great 
principle,  and  as  declaratory  of 
the  common  law,  that  the  Judi- 
ciary Act  of  1789,  in  its  sixteenth 
section,  declares  ^'  that  suits  ia 
equity  shall  not  be  sustained,  in 
any  of  the  courts  of  the  United 
States  in  any  case  wliere  adequate 
and  complete  remedy  may  be  had 
at  law." 

A  demurrer  having  been  inter- 
posed to  the  present  bill,  all  of  its 
allegations  are  to  be  taken  as  true« 
This  is  so  both  in  favor  of  the 
plaintiff  and  against  him.  It 
seems  quite  clear  upon  the  state- 
ments of  the  bill  that  the  defence 
to  the  suit  at  law  upon  the  bonds 
is  adequate  and  complete.  Thus, 
the  bonds,  it  is  alleged,  were 
issued  without  authority  and  in 
fraudulent  violation  of  the  duty 
of  those  having  the  subject  in 
charge.     It  is  not  suggested  that 
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tliere  is  any  difficulty,  either  legal 
or  practical,  in  establishing  these 
fjEtcts  by  competent  proof.  If 
proven,  they  furnisli  as  complete 
a  defence  to  the  suit  at  law  to  re- 
cover the  amount  of  the  bonds  as 
they  do  in  equity.  In  each  suit 
the  question  arises,  were  the}'  re- 
ceived by  Winegar  before  their 
mataritj',  without  knowledge  of 
the  defence,  and  for  a  valuable 
consideration  by  him  paid  on  the 
purchase  thereof?" 

It  was  held  in  like  manner,  in 
The  Jjisurance  Co.  v.  Bailey,  13 
Wallace,  616,  that  a  court  of 
equity  would  not  direct  the  sur- 
render and  cancellation  of  a  policy 
of  life  insurance,  on  the  ground 
that  it  had  been  fraudulently  pro- 
cured, where  the  bill  was  not  filed 
until  aft^r  the  death  of  the  party 
who  effected  the  insurance,  and 
the  question  might  receive  a 
speedy  determination  in  the  ac- 
tion which  his  executors  had 
brought  at  law,  subsequently  to 
the  filing  of  the  bill. 

On  the  other  hand,  it  has  been 
authontatively  declaimed  by  the 
Supreme  Court  of  Massachusetts 
that  there  is  ample  authority  for 
a  decree  in  chancery,  that  a  policy 
of  insurance,  or  other  instrument, 
shall  be  given  up  or  cancelled  on 
the  ground  of  fraud,  and  that  the 
exercise  of  such  a  jurisriiction 
does  not  impair  the  privilege  of 
trial  by  jury,  because  "although 
the  issues  in  suits  in  equity  do 
not  grow  out  of  the  pleadings, 
as  in  suits  at  law,  but  are  framed 
by  the  court ;  yet  in  framing  the 
issues  the  court  will  have  regard 
to    the    constitutional  provision, 


and  allow  the  parties  to  submit  to 
a  jury  all  such  material  facts  as 
are  proper  to  be  decided  by  them ; 
and  when  a  verdict  is  rendered, 
and  not  set  aside  for  good  cause 
shown,  it  will  be  regarded  as  set- 
tling the  facts  at  issue  conclu- 
sively ;"  Frayxklin  v.  Green ^  2 
Allen,  522;  The  Insurance  Com- 
pany v.  Loomis,  14  Id.  351;  see 
Reubens  v.  Joel,  13  New  York, 
484,  494  ;  Parsons  y.  Bradford,  3 
Peters,  433,  for  the  demarcation  be- 
tween law  and  equity,  and  as  to 
whether  it  can  be  abolished  by  the 
legislature. 

Whatever  the  rule  may  be  in 
cases  of  actual  fraud,  there  can  be 
no  doubt  of  the  right  to  come 
into  equity  for  the  relief  against 
constructive  fraud,  and  undue  in- 
fluence, which  cannot  be  had  at 
law,  nor  that  a  suit  on  an  instru- 
ment which  has  been  obtained  by 
such  means  may  be  enjoined,  and 
the  case  brought  into  chancery  for 
a  decision  which  will  be  final ; 
ante;  see  Van  Home  v.  Keenan, 
28  Illinois,  445  ;  Arnold  v.  Guines, 
2  Iowa,  177  ;  Bishop  v.  Beed,  3 
W.  &  S.  26;  So  when  a  deed 
or  obligation  is  procured  by  false 
representations  touching  the  con- 
sideration, and  not  the  execution 
of  the  instrument,  the  defence  is, 
agreeably  to  the  authorities  in 
some  of  the  States,  purely  equita- 
ble, and  the  case  may  be  with- 
drawn by  an  injunction  from  the 
courts  of  common  law;  ante, 
981. 

Surrender  and  Cancellation. 
— The  rule  that  an  injunction  will 
not  be  granted,  for  the  purpose  of 
withdrawing  a  case  depending  oii 
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the  actual  fraud  which  is  a  question 
of  fact,  from  a  forum  where  the  par- 
ties  can  have  the  benefit  of  a  trial 
by  jury,  is  not  universal,  and  ad- 
mits of  an  exception  where  tlie 
legal  remedy  is  not  adequate  to  the 
ends  of  justice ;  Hamilton  v.  Cum- 
mings^  1  Johnson  Ch.  517;  The 
Town  of  Glastonbury  v.  McDonald, 
44  Vermont,  453  ;  Beasell  v.  Beck- 
worth,  33  Conn.  35t. 

"  Perhaps,"  said  Chancellor  Kent, 
in  Hamilton  v.  Gumming^,  "  the 
cases  may  all  be  reconciled  on  the 
general  principle  that  the  exercise 
of  this  power  is  to  be  regulated  by 
sound  discretion,  as  the  circum- 
stances of  the  individual  case  may 
dictate,  and  that  the  resort  to 
equiti-,  to  be  sustained,  must  be 
expedient,  either  because  the  in- 
strument is  liable  to  abuse  from  its 
negotiable  character,  or  because 
the  defence,  not  arising  upon  its 
face,  may  be  difficult  or  uncertain 
at  law,  or  from  some  other  special 
circumstances  peculiar  to  the  case, 
and  rendering  a  resort  to  chancery 
proper  and  clear  of  all  suspicion  of 
any  design  to  promote  expense  and 
litigation." 

It  is  estiblished  in  accordance 
with  this  reasoning,  that  a  court  of 
equity  may,  when  the  exigency  of 
the  case  requires  it,  enjoin  the  fur- 
ther prosecution  of  a  suit  on  a 
deed  or  note,  and  direct  the  instru- 
ment to  be  given  up  and  cancelled ; 
The  Town  of  Olatstonbury  v.  Mc- 
Donald ;  The  Atlantic  De  Laine 
Co.  V.  Tredick,  5  Rhode  Island, 
171,  Miller  v.  Mitler,  4  C.  E. 
Green,  457. 

Thus  where  the  complainant  was 
•induced  to  grant  an  annuity  by 


fraudulent  representations,  and 
might  be  sued  for  each  successive 
instalment  if  the  instrument  re- 
mained outstanding,  the  court  or. 
dered  it  to  be  delivered  up,  and 
enjoined  the  proceedings  which 
had  been  instituted  at  law ;  Dale 
y.  Bosevelt,  5  Johnson's  Ch.  174. 
In  Bushnell  v.  Harford,  4  John- 
son's Ch.  301,  one  against  whom  a 
verdict  had  been  rendered  in  eject- 
ment, on  the  ground  that  he 
had  fraudulently  nltered  the  deed 
which  constituted  his  title  to 
the  land  in  dispute,  caused  the  in- 
strument to  be  recorded,  and 
threatened  to  bring  another  eject- 
ment, and  the  chancellor  held  that 
the  case  was  a  clear  one  for  a  de- 
cree that  the  deed  should  be  sur- 
rendered, and  the  party  claiming 
under  it  enjoined  from  using  the 
record  of  it  as  evidence. 

So  an  injunction  may  be  issued  to 
prevent  one  who  has  obtained 
land,  goods,  or  securities  by  mis- 
representation or  deceit,  from  mak- 
ing a  transfer  to  a  bona  fide  pur- 
chaser, which  will  preclude  the 
original  grantor  or  vendor ;  see 
Mitler  v.  Miller,  3  C.  E.  Green, 
270 ;  4  Id.  257  ;  Bell  v.  Gamble^ 
9  Id.  117;  Ferguson  v.  Frick,  21 
Conn.  501  ;  Hamilton  v.  Cum- 
minga,  1  Johnson's  Ch.  517; 
Franklin  v.  Oreen,  2  Allen,  520  ; 
The  Town  of  Glastonbury  v.  Mo- 
Donald,  44  Vermont;  Poor  v. 
Carleton,  3  Sumner,  70  ;  Delafield 
v.  Illinois,  22  Wend.  19. 

This  reason  does  not  apply  un- 
less the  property  or  security  in- 
volved is  negotiable,  or  will  be 
freed  from  existing  equities  by  a 
sale  for  value  and  without  notice; 
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The  Bank  of  Bellow's  Falls  v 
The  B.  S  B.  B.  B.  28  Vermont, 
470  ;  Piernoll  v.  EllioU^  6  Peters, 
95  ;  Van  Doren  v.  The  Mayor  of 
New  York^  9  Paige,  389 ;  Cox  v. 
Clefl^  2  Comstock,  118.  Bnt  a 
chancellor  may  nevertheless  when 
such  an  instrument  is  outstanding 
in  the  hands  of  a  person,  who  re« 
frains  from  enforcing  it  by  suit,  di- 
rect that  it  shall  be  given  up  or 
cancelled,  in  order  to  remove  a 
doad  from  the  complainant's  es- 
tate or  title,  and  to  prevent  the 
loss  of  evidence  through  the  lapse 
of  time;  see  Sherman  v.  Fitchy 
98  Mass.  59. 

The  principle  on  which  relief 
is  granted  in  such  cases,  waa 
clearly  stated  in  Sherman  v.  Fitch. 
The  complainants  were  the  assign- 
ees of  an  insolvent  corporation, 
and  the  defendant  held  an  instru- 
ment purporting  to  be  a  mortgage 
of  the  personal  property  of  the 
corporation,  the  validity  of  which 
was  denied  by  the  assignees,  who 
desired  to  sell  the  property  free 
from  the  incumbrance.  The  de- 
fendant did  not  take  possession,  or 
in  any  way  intermeddle  with  the 
property  in  dispute,  and  the  com- 
plainants asked  for  a  decree  that 
the  mortgage  should  be  given  up 
and  cancelled.  The  court  held 
that  the  complainants  were  reme- 
diless at  law,  and  entitled  to  the 
aid  of  a  chancellor.  The  defend- 
ant refrained  from  disturbing  their 
possession,  or  doing  any  act  which 
would  enable  them  to  bring  tlie 
question  to  a  legal  issue.  He 
might  bring  an  action  against  them^ 
bat  he  did  not  choose  to  do  so.  In 
the  meantime  there  was  a  cloud 


upon  their  title,  which  seriously 
affected  its  value.  The  mortgage 
was  upon  record,  and  it  was  evident 
that  they  could  not  sell  the  prop- 
erty with  any  prospect  of  obtaining 
a  fair  price,  because  the  purchaser 
would  know  that  he  exponed  him- 
self to  an  action,  if  the  defendant's 
claims  was  well  founded. 

The  principle  does  not  ordina*- 
rily  apply  to  real  estjtte,  because 
the  complainant  may  bring  a  writ 
of  entry  or  ejectment,  and  com- 
pel the  defendant  to  maintain 
his  title,  or  to  disclaim  ;  ante^  862  ; 
Thayer  v.  Smith,  9  Met.  469; 
Woodman  v.  Saltonstall,  7  Gush- 
ing 181 ;  Prait  v.  Pond,  5  Allen, 
59,  Norris'  Appeal,  14  P.  F. 
Smith,  275. 

But  when  a  title  to  real  estate 
is  claimed  for  which  there  is  no 
present  remedy  by  action  at  law,  a 
bill  in  equity  may  be  maintained  to 
set  it  aside.  Thus  in  Hall  v.  Whis- 
ton,  5  Allen,  126,  the  assignee  of  an 
insolvent  debtor,  was  allowed  to 
bring  a  bill  in  equity  to  vacate  an 
execution  levied  upon  land  in  which 
the  debtor  owned  a  reversion.  The 
same  doctrine  was  affirmed  in  Mar- 
tin V.  Graves,  5  Allen,  601,  and 
the  general  rule  is  said  to  be 
that  '^  whenever  a  deed  or  other 
instrument  exists,  which  may  be 
vexatiously  or  injuriously  used 
against  a  party  after  the  evidence 
to  impeach  or  invalidate  it  is  lost, 
or  which  may  throw  a  cloud  or  sus- 
picion over  his  title  or  interest, 
and  he  cannot  immediately  pro- 
tect or  maintain  his  right  by  any 
course  of  proceedings  at  law,  a 
court  of  equity  will  afford  relief  by 
directing  the  instrument  to  be  d«- 
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livered  up  and  cancelled,  or  by 
making  an}-  other  decree  which  jus- 
tice and  the  rights  of  the  parties 
may  require ;"  2  Story  Eq.  §  694  ;" 
Sherman  v.  Fitch^  98  Mass.  69. 
For  a  like  reason  one  may  come  into 
equity,  to  establish  the  invalidity  of 
a  fraudulent  judgment,  which  in  an 
apparent  lien  on  his  real  estate ; 
Monroe  y,  Delavan^  26  Barb.  16. 

In  FerguHon  v.  Fisk,  28  Conn. 
50 1 ,  a  suit  for  a  bill  of  exchange  was 
enjoined  on  the  ground  of  failure 
of  consideration,  and  the  instru" 
ment  ordered  to  be  delivered  up 
and  cancelled,  although  it  had 
reached  maturity,  and  would  not  be 
freed  from  the  equity  by  negotia- 
tion, Sanford,  J.,  saying  that  the 
suit  might  be  discontinued,  and 
the  bill  transferred  to  a  third  per- 
son who  would  harass  the  drawer 
or  acceptor  by  another  action.  The 
same  point  was  determined  in 
Glastonbury  v.  McDonald^  44  Ver- 
mont, 453. 

In  Mc Henry  v.  Rowland^  45 
New  York,  580,  an  obligation 
which  had  been  obtained  by  false 
representations,  was  transferred  b}' 
the  obligee  to  A.,  and  subsequent- 
ly, in  the  course  of  a  distinct  trans- 
action, to  B.,  and  each  of  them 
brought  a  suit  in  his  own  name 
against  the  obligor,  and  it  was  held 
that  the  latter  might  institute  an 
equitable  proceeding  against  both 
claimants,  for  an  injunction,  and  to 
have  the  obligation  surrendered  as 
fraudulent  and  void.  The  ground 
taken  was  that  "  A  court  of  equity 
has  power  to  compel  the  surrender 
and  cancellation  of  written  instru- 
ments obtained  by  fraud, or  held  for 
inequitable    and    unconscientious 


pu  rposes.  T  he  exercise  of  thi  s  j  n- 
risdiction  is  in  the  sound  discretion 
of  the  court,  depending  upon  the 
special  circumstances  of  each  case ; 
and  it  is  not  material,  upon  the 
question  of  junsdiction,  that  the 
party  seeking  the  relief  has  a  de- 
fence at  law  to  the  instrument  of 
which  he  prays  the  surrender  and 
cancellation.  Although  a  defend- 
ant might  have  obtained  the  equit- 
able relief  to  which  he  is  entitled, 
in  an  action  brought  against  him, 
he  may,  nevertheless,  during  the 
pendency  of  such  suit,  bring  an  ac- 
tion on  his  own  behalf  to  accom- 
plish the  same  result." 

Whatever  the  rule  may  be  where 
the  complainant  seeks  to  have  the 
cause  removed  while  it  is  still 
pending  and  undetermined,  such 
relief  cannot  be  granted  after  ver- 
dict and  judgment,  because  the 
adjudication  is  conclusive  of  every 
fact  that  could  have  been  laid  be- 
fore the  jury,  although  the  ques- 
tion might  have  been  brought  in 
the  first  instance  before  a  chancel- 
lor; Dutily.  Packers^  21  Califor- 
nia, 438;  Grompton  v.  Baldwin  ^ 
42  Illinois,  165 ;  Parton  v.  Luter- 
loh^  6  Jones  Eq.  341 ;  Foster  v.  Tlie 
Bank^  17  Alabama,  672;  Jamison 
V.  May,S  English,  600.  A  judgment 
that  a  note  or  bond  is,  or  that  it  is 
not  vitiated  by  fraud,  will  there- 
fore preclude  a  reconsideration  of 
the  question  in  the  same  or  in  any 
other  tribunal,  and  the  principle 
is  the  same  where  the  defend- 
ant in  an  ejectment,  comes  into 
equity  for  a  new  trial  on  the 
ground  of  fraud,  after  a  verdict  has 
been  obtained  at  law;  Anderson  v. 
Roberts^  18  Johnson,  515, 533  ;  Ha* 
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den  V.  Garden^  7  Leigh,  157,  166; 
Smith  V.  31clver^  9  Wheaton,  552 ; 
Duncan  v.  Lyon,  3  Johnson  Ch. 
351  ;   Lansing  y.  Eddy^  1  Id.  49. 

In  Smith  v.  Mclver^  the  bill  al- 
leged that  the  defendant  had  ob- 
tained a  verdict  and  judgment  in 
ejectment  against  the  complainant, 
by  virtue  of  a  pretended  grant 
from  the  State  of  South  Carolina, 
whifch  had  been  surreptitiously  ob- 
tained from  the  land  office,  and 
afterward  altered  so  as  to  include 
the  complainant's  land.  The  court 
held  that  although  the  parties 
might  have  chosen  either  forum  in 
the  first  instance,  3*et  the  court  of 
law  acquired  an  exclusive  jurisdic- 
tion on  the  institution  of  the  suit 
which  could  be  taken  from  it  bj'  a 
chancellor.  '•  Admitting,"  said 
Chief  Justice  Marshall,  "  the  con- 
current jurisdiction  of  the  courts  of 
equity  and  law  in  matters  of  fraud, 
we  think  the  cause  must  be  decided 
by  the  tribunal  which  first  obtains 
possession  of  it,  and  that  each 
court  must  respect  the  judgment 
or  decree  of  the  other.  A  ques- 
tion decided  at  law  cannot  be  re- 
viewed in  a  court  of  equity  with- 
out the  suggestion  of  some  equita- 
ble circumstance,  of  which  the 
party  could  not  avail  himself  of 
at  law."  It  was  declared  in  like 
manner  in  Galbraith  v.  Martin^  5 
Huraphrej',  50,  that  one  cannot 
come  into  equity  for  relief  against 
a  judgment,  on  grounds  that  would 
liave  been  available  at  law,  whetiicr 
they  are  both  equitable  aud  legal, 
or  merely  legal. 

In  Baden  v.  Garden^  T  Leigh, 
56,  the  court  held,  in  conformity 
with    this   principle,  that  though 


courts  of  equity  have  a  concurrent 
jurisdiction  in  cases  of  fraud,  yet 
if  a  suit  be  brought  at  law  which 
involves  such  a  question,  it  must 
be  determined  there,  and  the  de- 
fendant cannot  remove  the  cause 
by  an  injunction.  Carr,  J.,  said : 
"  Upon  the  facts  relied  on  by  Gar- 
den in  his  bill,  he  had  a  perfect 
legal  defence  against  the  bond  exe- 
cuted bj'  him  to  Haden.  For, 
sure!}'',  if  he  meant  to  execute  it  to 
Scott ;  if  a  bond  drawn  payable  to 
Scott  was  read  to  him  as  that 
which  he  was  to  execute,  and  at 
the  moment  of  execution  a  bond 
to  Haden  was  substituted  for  it, 
and  executed  by  him  without 
knowing  the  change,  a  plea  ofnon 
eat  factum  might  have  been  sup- 
ported. No  excuse  has  been  stated 
for  the  failure  to  make  the  defence 
at  law.  If  it  be  said  that  the 
courts  of  law  and  equity  have  con- 
current jurisdiction  in  such  mat- 
ters of  fraud,  that  is  true ;  but  it  is 
equally  true,  that  in  all  such  cases 
the  court  which  first  gets  posses- 
sion of  the  cause  will  make  an  end 
of  it;  and  any  defence  which  a 
party,  according  to  the  rules  of 
that  tribunal,  can  make,  must  be 
made  there." 

For  like  reasons,  a  judgment 
will  not  be  less  conclusive  of  all 
the  points  which  could  be  heard 
and  determined  by  the  tribunal 
which  pronounced  it,  because  the 
cause  involves  other  matters  which 
are  proper  ibr  the  consideration  of 
a  chancellor,  and  hence  a  tenant 
who  comes  into  equity  for  relief 
against  a  recovery  which  has  been 
had  against  him  in  an  ejectment 
for   a   forfeiture  incurred   by  the 
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non-payment  of  rent,  is  precluded 
from  denying  that  the  rent  was 
due  ;  Sheets  v.  Selden^  7  Wallace, 
416. 

It  is  established,  in  accordance 
with   the  principle    of   these  de- 
cisions, that  one  cannot  come  into 
equity  for  relief  against  a  judgment, 
on  any  ground  that  was  or  might 
have  been  considered  in  the  original 
forum.     See   Brown  v.   Home^  2 
Barb.  586;  Le  Guen  v.  Oouverneur^ 
1  Johnson  Cases,  436  ;  Anderson  y. 
Roberts^  18  Johnson,  515  ;  OrcuU 
V.  Orms^  3  Paige,  459;  Dilly  v. 
Barnard^  8  Gill  &  J.  170  ;   Vilas  v. 
JoneSj  1  Comstock,  274 ;  Green  v. 
Robinson^  5  Howard,  80;  Houston 
V.  Royston^  1  Smedes  &  Marshall, 
238;    Thomas  v.   Phillips^  4  Id. 
358 ;  Wlliams  v.  Jones^  10  Id.  108 ; 
Haden  v.  Garden^  7  Leigh,  157 ; 
Brown  v.  Swann^  10  Petei-s,  497  ; 
Beniy  v.  Dillard^  1  English,  79 ; 
Dickson  V.  Richardson^  16  Arkan- 
sas, 114;  Minor  \.  Stone^  1  Louisi- 
ana Ann.    R.   283;    Snediker  v. 
Pearson^    2     Barbour    Ch.    107 ; 
The  rule  was  applied    in   Heck- 
rote  V.  Barnard^  8  Gill  &  John. 
171.     Buchanan,  J.,  said,    where 
^^  courts  of  equity  and  law  have 
concurrent  jurisdiction  as  in  mat- 
ters of   account,    it    seems    that 
equity   will    not    relieve    against 
a  judgment  on  tlie  mere  ground  of 
the  difficulty  of  making  the  defence 
at  law,  but  the  case  must  be  one 
where  it  was  impossible  to  do  so." 
Illegality.  —  Illegality,     like 
fraud,  is  ordinarily  a  defence  at 
law,  and  hence  a  court  of  equity 
will  not  ordiuurilj'  grant  an  injunc- 
tion on  that    ground  afler  judg- 
ment ;  Sample  v.  Barnes^Xi  iiow- 


ard,  70.  But  the  rule  admits  of  an 
exception  when  the  contract  is 
contrary  to  the  policy  of  the  law, 
and  cannot  be  enforced  consistently 
with  a  due  regard  for  the  public 
welfare;  see  Paulding  v.  Watson^ 
21  Alabama,  279,  po»^ 

Where  the  Courts   of   Law 
have    assumed    a    concurrent 
Jurisdiction.  —  The   question   is 
more  complicated  where  the  courts 
of   law    have    a    concurrent  jur- 
isdiction,   which     is     of     recent 
growth,  and  borrowed  from    the 
Court  of    Chancery.    It   is   well 
settled  that  the  incorporation  of 
equitable  principles  with  the  com- 
mon law,  and  the  consequent  ex- 
tension of  legal  rights  and  reme- 
dies, do  not  circumscribe  the  au- 
thority of  a  chancellor,  or  pre- 
clude him  from  exercising  any  of 
the  powers  that  have  belonged  im- 
memorially  to  his  office ;    Varei  v. 
The  New  York  Ins.  Co.^  7  Paige, 
560,  568.    '^  The  equitable  action 
of    assumpsit,"    said    Chancellor 
Walwoith,  iu  the  case  last  cited, 
*Ms  now  allowed  in  many  cases 
where  the  remedy  originally  was 
in  equity  only.    But  the  fact  that 
a  remedy  now  exists  at  law  does 
not  deprive  that  court  of  its  an- 
cient jurisdiction  to  grant  relief 
here,  or  in  the  language  of  an  En- 
glish chancellor,  this  court  is  not 
at  liberty  to  give  up  its  jurisdic- 
tion, because  the  couits  of   law 
have  fallen  in  love  with  it."     In 
Kilpatrick  v.  McDonald^  1  Jones, 
387,  and    The   Wesley  Church  v. 
Moore^  14  Barr,  273,  the  Supreme 
Court   of  Pennsylvania  followed 
the  same  rule.    An  application  for 
equitable  relief  may,  consequently, 
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be  maintained  under  these  circum- 
stances, although  the  complainant 
has  an   adequate  remedy  at  law. 

The  relatiou  of  suretyship,  which 
once  belonged  exclusively  to  chan- 
cery, is  now  a  subject  of  legal 
coguizauce,  but  a  surety  may,  not- 
withstauding,  elect  whether  he  will 
proceed  at  law  or  in  ei|nity  for 
contribution,  or  ask  that  a  credi- 
tor, who  has  given  time  to  the 
principal,  shall  be  perpetually  en- 
Joined,  vol.  1. 

It  may,  nevertheless,  be  con- 
tended, that  if  the  creditor  pro- 
ceeds at  law  before  an  application 
is  made  to  chancery,  the  surety  is 
not  entitled  to  remove  the  suit  to 
another  forum,  and  the  tribunal 
which  has  taken  cognizance  of  the 
cause  should  retain  it  to  the  end. 
But  the  weight  of  authority  seems 
to  be  that  a  sui*ety  may  come  be- 
fore a  chancellor  for  relief  af:er 
an  action  has  been  brought  against 
him  at  law,  and  although  the  case 
has  passed  into  judgment ;  Bath- 
bone  y.  Warren^  10  Johnson,  387 ; 
King  v.  Baldwin^  2  Johnson  Ch. 
554  ;  1  *l  Johnson,  384 ;  Montague 
V.  MUchell,  28  Illinois,  486 ;  Smith 
T.  Hays^  2  Jones'  Eq.  321 ;  Miller 
Y.  Oatfkins^  1  Smedes  &  Marshall, 
524 ;  Viele  v,  Hoag^  24  Vermont, 
46. 

In  the  case  first  cited,  the  de- 
fendant, in  a  writ  issued  on  a  re- 
cognizance of  bail,  filed  a  bill 
alleging  that  the  creditor  en- 
tered into  an  agreement  for  for- 
bearance with  the  principal  debtor, 
knowing  that  he  was  about  to 
leave  the  State,  and  then  took  ad- 
vantage of  his  absence  to  forfeit 
the     recognizance    and    proceed 


against  the  complainant.  The  bill 
also  averred  that  the  creditor  had 
received  a  promissory  note  and 
goods,  as  collateral  security,  and 
prayed  for  an  account,  and  that 
the  suit  might  be  perpetually  en- 
joined. It  was  contended  before 
the  chancellor,  and  in  the  Court 
of  Errors,  that  the  complainant 
should  have  taken  advantage  of  the 
facts  set  forth  in  the  bill,  as  a  ground 
for  his  discharge  in  the  Supreme 
Court.  Such  a  defence  was  not  less 
available  at  law  than  in  equity,  and 
where  a  party  had  a  perfect  de- 
fence at  law,  and  might  protect 
himself  there  and  did  not,  a  court 
of  equity  would  not  relieve.  Spen- 
cer, J.,  said,  that  he  had  no 
doubt  that  the  case  was  one  for 
equitable  relief.  If  a  remedy 
could  be  had  at  law,  it  was  not 
clear  or  assured.  Moreover,  the 
complainant  had  a  right  to  bring 
the  creditor  into  a  court  of  equity, 
to  account  for  the  property  and 
securities  which  he  had  received 
from  the  principal  debtor,  aud 
where  a  court  of  chancery  ac- 
quired jurisdiction  for  one  pur- 
pose, it  might  proceed  to  a  final 
dis|>o8ition  of  the  cause. 

The  question  arose  in  another 
form  in  King  v.  Baldwin.  The 
suret}'  there  required  the  creditor 
to  collect  the  money  from  the 
principal  debtor.  The  request  was 
not  complied  with,  and  the  princi- 
pal became  insolvent.  The  credi- 
tor then  brought  suit  against  the 
surety,  who  offered  to  prove  the 
request  and  the  refusal  to  comply 
with  it,  as  a  defence  to  the  suit. 
The  evidence  was  overruled,  aud 
a    verdict    aud    judgment     reu- 
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dered  for  the  plaintiff,  and  the 
surety  then  Hied  a  bill  for  relief. 
The  chancellor  was  inclined  to 
think  that  the  facts  alleged  did 
not  exonerate  the  surety,  and  held 
that  if  they  did,  he  was  precluded 
from  taking  advantage  of  them,  as 
the  trial  and  recovery  at  law  were 
a  sufficient  answer  to  the  bill.  The 
complainant  had  presented  the 
same  matters  which  lie  now  ad- 
vanced, and  the  defence  •  was 
overruled.  It  had  been  deter- 
mined, in  the  case  of  The  People 
V.  Janaerij  that  a  defence  on 
such  grounds  was  not  peculiar  to 
a  court  of  equity,  and  that  what- 
ever would  exonerate  the  surety 
in  one  jurisdiction,  ought  to  have 
the  same  effect  in  the  other.  This 
decree  was  reversed  in  the  Court 
of  Errors.  Spencer,  C.  J.,  said  : 
"  It  is  an  established  principle, 
that  where  a  court  of  equity  once 
had  jurisdiction,'  it  will  insist  on 
retaining  it,  though  the  original 
ground  of  jurisdiction,  the  ina- 
bility of  the  party  to  recover  at 
law,  no  longer  exists.  (1  Madd.  Ch. 
23  :)  In  Atkinson  v.  Leonard  (3 
Bro.  Ch.  Rep.  218),  LordThurlow 
said,  "  it  does  not  follow,  because  a 
court  of  law  will  give  relief,  that 
this  court  loses  the  concurrent 
jurisdiction  it  has  always  had; 
and  till  the  law  is  clear  on  the 
subject,  the  court  would  not  do 
justice  in  refusing  to  entertain  the 
jurisdiction."  To  the  same  effect 
are  9  Ves.  464,  and  7  Ves.  19.  In 
Bellow  V.  Muhell  (4  Atkyns,  12(5), 
Lord  llardwicke  overruled  an  ob- 
jection like  tiie  one  made  iiere  :  the 
plaintif!'  had  been  sued  at  law,  and 
upon  the  trial,  insisted  to  have  a 


sum  of  money  allowed  him ;  and 
because  it  was  not  allowed,  he  filed 
his  bill  in  equity,  and  his  lordship 
entertained  the  bill,  because  it  was 
matter  of  contract  and  account, 
and  because  he  considered  the 
party  justly  entitled  to  it. 

I  cannot  view  the  api^ellant's 
bill  as  founded  on  a  matter  which 
is  res  adjudicata.  Suppose  a  mat- 
ter of  set-off  be  offered  on  a  trial 
at  law,  and  overruled,  and  the 
party  acquiesced,  would  that  have 
been  a  bar  to  a  suit?  Certainly 
not ;  for,  as  the  matter  was  never 
passed  upon  by  the  jury,  it  never 
was  a  subject  of  trial :  it  was  not  the 
appellant's  fault  that  the  evidence 
was  not  received,  and  it  woidd  be 
unjust  that  he  should  suffer.  If  it 
had  been  a  clear  case  of  a  defence 
at  law,  the  objection  would  have 
force  ;  but  until  the  case  of  Pain 
V.  Packard^  the  principle  had  not 
been  distinctly  settled  in  the  Su- 
preme Court;  and,  beyond  all 
doubt,  if  the  appellant  was  enti- 
tled to  relief,  the  relief  in  similar 
cases,  in  the  English  courts,  had 
been  usually  afforded  in  equity.  I 
entirely  subscribe  to  the  opinion  of 
Lord  Redesdale  (Bateman  v.  Wil^ 
loe^  1  Sch.  &  Lef.  205),  that,  on  a 
bill,  in  the  nature  of  a  bill  for  a 
new  trial,  after  a  trial  at  law,  and 
where  the  subject  was  passed  upon 
and  decided  on  its  merits,  though 
the  decision  was  wrong,  a  court  of 
equity  will  not  give  relief.  I  go 
further,  and  hold,  that  if  the  mat- 
ter was  strictly  of  legal  jurisdic- 
tion, and  the  nature  of  the  case 
required  the  defendant  at  law  to 
make  his  defence,  as  in  the  case  of 
a  direct  payment  upon  a  bond  or 
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note,  in  such  cases  a  court  of 
equity  will  not  aid  the  negligence 
of  the  party.  But  if  it  be  doubt- 
ful whether  a  court  of  law  can 
take  cognizance  of  the  defence, 
and  there  exists  no  doubt  of  the 
jurisdiction  of  a  court  of  equity ; 
and  if,  in  such  a  case,  a  defendant 
at  law,  under  the  influence  of  such 
doubt,  omits  to  make  his  defence, 
or  if  he  bring  it  forward,  and  it 
be  overruled,  under  the  idea  that 
it  is  not  a  defepce  at  law,  it  is  not 
granting  a  new  trial  for  a  court  of 
equity  to  afford  relief,  notwith* 
standing  the  trial  at  law.  In  the 
case  of  Bateman  v.  Willoe^  Lord 
Redesdale  said:  '^ There  may  be 
cases  cognizable  at  law,  and  also 
at  equity,  and  of  which  cognizance 
cannot  be  effectually  taken  at  law, 
and  therefore  equity  does  some- 
times interfere,  as  in  case  of  com- 
plicated accounts,  where  the  party 
has  not  made  defence,  because  it 
was  impossible  for  him  to  do  it 
effectually  at  law.  But  the  case 
of  Eathbone  &  Bathbone  v.  War- 
ren  (10  Johns.  Rep.  587),  is  ex- 
pressly in  point," 

In  Armisteadw  Wardj2  Patton 
A  Heath,  327,  a  creditor  who  had 
given  time  to  the  principal,  obtained 
ajudgment  against  the  surety,  and 
the  latter  filed  a  bill  for  an  injunc- 
tion, alleging  that  he  did  not  dis- 
cover the  agreement  for  foi'bear- 
ance,  until  it  was  too  late  to  set  it  up 
as  a  defence.  The  court  held  that 
there  was  a  clear  ground  for  equi- 
table relief,  which  was  not  pre- 
cluded by  the  estoppel  of  the  judg- 
ment. The  right  to  come  into 
chancery  for  relief  after  judgment, 

on  equitable    grounds,   although 
VOL.  II. — 86 


they  might  have  been  taken  advan- 
tage of  at  law,  was  also  also  recog- 
nized in  Hampstead  v.  Watkins^  1 
English,  317,  and  Dor  say  v.  Beese^ 
14  B.  Monroe,  157 ;  see  Calloway 
V.  M^Elroy^  3  Alabama,  406  ;  Har- 
lan V.  Wingate^  2  J.  J.  Marshall, 
138 ;  Clay  v.  Fry,  3  Bibb,  248 ; 
Hempsied  v.  WatkiriH,  1  English, 
317  ;  Boyc€*y.  Orundy,  3  Teters, 
210. 

In  the  Hestonville  Company  v. 
Shields,  8  Brewster,  257,  a  credi- 
tor sold  the  collaterals  in  his 
hands,  and  bought  them  in,  and 
then  brought  suit  for  the  debt. 
The  defendant  applied  for  an  in- 
junction, which  was  granted,  al- 
though the  defence  would  have 
been  admissible,  under  the  equita- 
ble jurisprudence  of  Pennsylvania, 
in  the  court  of  common  law. 

The  power  of  a  court  of  equity 
to  vacate  a  contract,  which  is  for- 
bidden by  a  statute  or  contrary  to 
public  policy,  has  been  recognized 
from  an  early  period ;  and  it  was 
long  held  that  when  the  contract 
was  under  seal,  a  remedy  could  not 
be  had  at  law,  unless  the  defect  ap- 
peared on  the  face  of  the  instru- 
ment. It  was  finally  established 
in  Collins  v.  Blantem,  2  Wilson, 
341,  that  the  illegality  of  the  con- 
sideration might  be  pleaded  as  a 
defence  to  a  bond  or  covenant,  but 
the  change  did  not  affect  the  j  uris- 
diction  of  chancery,  which  remained 
on  its  ancient  footing ;  see  Brom- 
ley V.  Holland,  7  Vesey,  319 ;  Har- 
rington  v.  DuChatel,  1  Brown  C. 
G.  124 ;  Atkinson  v.  Leonard,  lb. 
218. 

"I  am  quite  sure,"  said  Lord 
Eldon,  in  Bromley    v.   Holland^ 
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"  that  courtB  of  law,  properly,  if 
3'^ou  please,  taking  on  themselves 
to  do  that  by  new  forms  of  plead- 
ing which  they  had  never  before 
done,  as  dispensing  with  profert, 
or  permitting  the  announcement  of 
a  consideration  not  in  the  body  of 
a  deed,  could  not  destroy  the 
ancient  jurisdiction  of  this  court 
in  matters  of  that  nature."  A 
suit  on  a  gaming  or  usurious 
contract  may  accordingly  be  re- 
strained, and  the  matter  brought 
into  chancery  by  an  injunction  ; 
Goughv.  Gough^  9  Maryland,  526; 
Fanning  v.  Dunham,  5  Joiinson 
Ch.  122;  Wi«tar  v.  McManes,  4 
P.  F.  Smith,  318,  32T ;  Lucas  v. 
Waul,  12  Sraedes  &  Marshall, 
157  ;  Miller  v.  Gaskins,  1  Id.  524. 
Agreeably  to  some  of  the  authori- 
ties, relief  may  be  afforded  on 
this  ground  after  judgment ;  see 
Gough  V.  Pratt ;  Thomas  v.  Watts, 
9  Maryland,  536  ;  Humphries  v. 
Barter^  10  Smedes  &  Marshall, 
282,  295 ;  West  v.  Peanes,  3  Har- 
ris k  Johnson,  568;  White  v. 
Washington,  b  Grattan,  645;  Lu- 
cas V.  Waul,  10  Peters,  497 ;  Day 
v.  Cummings,  19  Vermont,  496. 
Such  is  no  doubt  the  rule  where 
the  judgment  is  entered  by  con- 
fession on  a  warrant  of  attornev ; 
Fanning  v.  Dunham ;  Wistar  v. 
McManes ;  but  one  who  lies  by 
without  pleading  or  proving  usury 
until  the  suit  has  been  determined 
adversely,  is  chargeable  with  laches, 
and  should  not  be  allowed  to 
lay  the  case  before  a  chancellor; 
Thompson  v.  Berry,  3  Johnson 
Ch.  395 ;  Brown    v.    Swann,    10 

Peters,  497. 
It  was  declared   in    Sample  v. 


Barnes,  14  Howard,  70,  on  the 
authority  of  Creath  v.  Sims,  5 
Howai'd,  192,  that  equity  will  not 
relieve  on  the  ground  of  illegality, 
when  the  complainant  is  in  pari 
delicto,  but  this  rule  is  inapplica- 
ble where  the  transaction  is  contrary 
to  legal  policy,  and  must  be  set 
aside  from  a  regard  for  the  public 
welfare;  Goochenauer  v.  Cooper, 
8  S.  &  R.  186;  2  Smith's  Learl. 
Cases,  701,  7  Am.  ed. ;  ante,  1236. 

It  would  notwithstanding  aph 
pear,  that  where  the  courts  of  law 
have  adopted  equitable  principles, 
and  can  administer  them  effectually 
through  legal  forms,  there  is  a 
strong  appeal  to  the  discretion  of 
a  chancellor,  not  to  withdraw  the 
-cause  from  a  forum  where  the 
parties  can  have  the  benefit  of  a 
trial  by  jury ;  and  this  considera- 
tion should  not  be  disregarded 
unless  some  cause  is  shown  which 
takes  the  case  out  of  the  rule, 
that  a  court  of  equity  will  not  in- 
tervene where  justice  can  be  ade- 
quately administered  at  law. 

In  Hood  v.  The  New  York  and 
New  Haven  B,  B,  Co.,  23  Conn. 
606,  the  court  held  that  as  the 
doctrine  of  equitable  estoppel  has 
been  incorporated  with  the  com- 
mon law,  it  is  not  a  ground  for  re- 
lief in  equity,  but  a  different  view 
has  been  taken  in  other  instances ; 
see  2  Smith's  Leading  Cases,  734, 
7  Am.  ed. ;  Wells  v.  Pierce,  7  Fos- 
ter, 503 ;  Jones  v.  Sasser,  1  Dev. 
&  Bat.  462;  Sasser  v.  Jones,  3 
Iredell  Eq.  19. 

The  case  is  still  stronger  against 
the  complainant,  when  he  does  not 
apply  for  relief  until  judgment  has 
been  rendered  against  him  at  law, 
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because  an  injunction  cannot  be 
issued  and  the  case  reopened,  with- 
out a  delay  which  is  necessarily 
injurious,  if  the  right  ultimately 
proves  to  be  with  the  opposite 
party ;  Smith  v.  Mclver^  9  Whea- 
ton,  552 ;  Duncan  v.  Lyon^  3 
Johnson  Ch.  351 ;  Lanaing  v. 
Eddy^  1  Id.  49. 

In  Sckroeppel  r.  Shaw^  3  Corn- 
stock,  446,  Harris,  J.,  questioned 
the  decision  in  King  v.  Baldwin^ 
and  inclined  to  the  opinion  of 
Chancellor  Kent,  that  a  surety  who 
does  not  set  up  the  negligence  of 
the  creditor  as  a  defence,  is  not  en- 
titled to  enjoin  the  judgment.  In 
Dickinson  v.  The  Commissioners^ 
6  Indiana,  128,  a  surety  was  ac- 
cordingly held  to  be  precluded 
from  seeking  the  relief  in  equity, 
which  he  could  as  well  have  ob- 
tained in  the  legal  tribunal ;  and 
the  same  point  was  determined  in 
Meek  v.  Howard^  10  Smedes  and 
Marshall,  502.  Such  should  seem- 
ingly be  the  rule  where  the  power 
of  making  an  equitable  defence  to 
an  action  at  law  has  been  conferred 
by  statute  ;  see  Winfield  v.  Baron^ 
24  Barb.  254;  Savage  y.  Allen ^b^ 
Id.  591  ;  Schell  v.  The  Erie  Rail- 
way Co.  51  Id.  368;  45  New  York, 
642;  Wolcott  v.  Jones^  4  Allen, 
367  ;  Brown^s  Appeal^  16  P.  F. 
Smith.  155;  Qlenn  v.  Fowler^  8 
Gill  &  Johnson,  340. 

The  question  nevertheless  de- 
pends on  the  real  or  supposed  in- 
tention of  the  legislature  ;  see 
Bromley  v.  Holland^  7  Vesey  318. 
And  in  Babcock  v.  McCommantj 
55  Illinois,  214,  the  court  held  that 
the  power  of  the  courts  of  equity, 
to  vacate  judgments  on  the  ground 


of  fraud  and  mistake,  had  not 
been  abrogated  by  a  statute 
which  conferred  a  like  power  on 
the  courts  of  law.  A  similar  view 
was  taken  in  Dor  say  v.  Reese^  14 
B.  Monroe,  157. 

The  better  opinion  is  that  where 
an  equitable  defence  is  made  and 
overruled  at  law,  the  adjudication 
should   be  final  in  both  jurisdic- 
tions, unless  it  appears  to  have  been 
based  on  a  plain  misconception  of 
the   doctrines  of  equity  jurispru- 
dence, or  that  the  court  dismissed 
the  question  as  lying  beyond  their 
province  and  requiring  the  inter- 
vention of  a  chancellor ;  see  King 
V.  Baldwin;  Matson  x.  Field j  18 
Missouri,  100;  Burton  v.  Hynson^ 
14  Arkansas,  32;  Simpson  v.  Harf, 
14  Johnson,  63  ;  Wheaton  v.  Wash- 
ington^ 5  G rattan,  645 ;  Price  v. 
Reynolds,''  23    Grattan,    518.    In 
Burton  v.  Hynson,  the  court  held 
that  wherever  chancery  anciently 
had  jurisdiction  it  still  exists,  al- 
though  a    like   jurisdiction    may 
have  been  assumed  by  the  courts 
of  common  law,  and  the  defend- 
ant   may   suffer   judgment  to  go 
against  him,  and  then  apply  to  a 
court  of  equity  for  relief,  but  that 
if    he  on   the   contrary  elects  to 
make  such  a  defence  in  the  court 
of  law,  and  the  decision  is  adverse, 
he  will  not  be  allowed  to  try  the 
case  over   again    before   a  chan- 
cellor.     It  has   accordingly  been 
declared,  that  a  defendant  cannot 
come  into  chancery  for  relief  after 
judgment,  on  the  ground  of  failure 
of    consideration  ;      Robinson    v. 
Shortridge,    2     Blackford,     480; 
Parker  v.  Morton,  15  Indiana,  1 ; 
Rains  v.  Scott,  13  Ohio,  107 ;   of 
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fraud,  or  of  usury,  because  these 
defences  might  equally  well  be 
made  at  law. 

It  has  nevertheless  been  held, 
that  the  hearing  and  dismissal  of  a 
motion  for  equitable  relief  in  a 
court  of  law,  will  not  preclude  a 
subsequent  and  more  formal  appeal 
to  chancery,  even  where  the  point 
was  heard  and  determined  upon 
equitable  principles;  see  Neilaon 
V.  Rockwell,  U  Illinois,  3t5;  The 
HeHtonville  Railway  Co.v.  Shields^ 
3  Brewster,  251 ;  Simpson  v.  Hart, 
1  Johnson,  Ch.  98;  14  Johnson, 
63;  Crawford  v.  Thurmond^  3 
Leigh,  6.  In  Simpson  v.  ffart^ 
the  Court  of  Errors  reversed  the 
decision  of  the  chancellor  in  the 
court  below,  and  held  that  the  re- 
fusal of  a  legal  tribunal,  to  set  off 
one  judgment  against  another,  did 
not  preclude  the  unsuccessful 
party  from  accomplishing  the 
same  object  through  a  bill  in 
equity. 

The  principle  was  applied  in 
a  different  form  in  Arden  v. 
Patterson^  5  Johnson  Ch.  44. 
There  S.  &  R.  assigned  a  demand 
pendente  lite  to  their  attorney  P., 
who  prosecuted  the  suit  to  judg- 
ment. They  subsequently  received 
the  amount  from  the  defendant  in 
the  judgment,  and  marked  it  satis- 
fied, but  the  entry  was  stricken 
off  on  the  motion  of  the  attorney'. 
S.  &  R.  subsequently  filed  a  bill 
against  P.  to  have  the  assignment 
set  aside  as  fraudulent,  which  he 
resisted  on  the  ground  that  the 
question  was  res  adjudicata. 
Chancellor  Kent  said : 

^'  The  question  touching  the  valid- 
ity of  the  assignment  to  P.,  is  said 


to  have  been  already  decided  by  the 
Supreme  Court,  on  the  motiop  of 
the  defendant  P.,  to  have  the  satis- 
faction of  the  judgment  acknowl- 
edged by  S.  &  R.,  and  entered  upon 
record,  vacated.  I  do  not  consider 
the  decision  of  that  motion,  upon 
affidavits,  to  amount  to  a  res  judi- 
cata^ which  ought  to  conclude  the 
present  inquiry.  It  could  not  have 
been  so  intended  by  that  court* 
We  have  not  the  reasons  upon 
which  the  court  decided,  and  the 
decision  may  have  been  upon 
grounds  very  different  from  the 
question  of  the  validity  of  the  as- 
signment. But  this  objection  ut- 
terly fails  upon  the  principle  adop- 
ted by  the  judges  of  the  Supreme 
Court,  and  sanctioned  by  the 
Court  of  Errors,  in  Simpson  v. 
Hart  (14  Johns.  Rep.  63).  In 
w>hich  case  it  was  declared,  that  de- 
cisions upon  motion  and  summary 
application,  which  do  not  admit  of 
great  discussion,  or  of  being  sub- 
ject to  a  writ  of  error,  are  not  final 
and  conclusive,  so  as  to  amount  to 
a  res  judicata,  and  a  bar  to  a  re- 
newed consideration  of  the  case 
in  another  court  of  concurrent 
jurisdiction." 

It  was  held  for  like  reasons  in 
Wistar  v.  McManes,  4  P.  F.  Smith, 
318,  that  the  refusal  of  a  court  of 
law  to  open  a  judgment  on  the 
ground  of  usury,  did  not  preclude 
the  defendant  from  coming  into 
equity  for  an  injunction,  and  to 
have  the  securities  for  the  debt 
delivered  up  on  the  payment  of 
the  principal,  and  legal  interests 
This  decision  is  the  more  signifi^^ 
cant,  because  the  courts  of  Penn«- 
sylvania    exercise    an    equitable 
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jurisdiction  under  the  forms  of  law, 
and  may  afford  relief  against  a 
judgment  for  any  cause  that  would 
be  available  before  a  chancellor. 
Strong  J.,  said :  ^'  The  summary 
determination  of  a  question  raised 
by  a  motion  in  a  court  of  law,  is 
not  a  bar  to  a  bill  in  equity,  if 
the  question  be  an  equitable  one, 
though  it  be  decided  that  there  is 
no  equity.  The  set-off  of  one  Judg- 
ment against  another  is  strictly  a 
right  in  equity  alone.  Courts  of 
law  ma}',  however,  direct  it»  In 
Simpson  v.  Hart^  14  Johns.  63, 
where  there  had  been  a  motion  in 
a  court  of  law  to  allow  a  set-off  of 
one  judgment  against  another,  and 
the  court  had  refused  it  after  full 
consideration  of  all  the  facts  and 
all  the  equities,  the  Court  of  Ap- 
peals in  New  York  sustained  a 
bill  for  an  injunction,  and  ordered 
that  the  set-off  be  decreed.  The 
doctrine  was  laid  down  that  the 
decision  of  a  court  of  law  upon  a 
summary  application  to  its  equity, 
is  not  such  a  rea  judicata  as  to 
preclude  chancery  from  examining 
the  question.  So  in  Fanning  v. 
Dunham^  5  Johns.  Ch.  122,  where 
a  leader  at  usurious  interest  had 
proceeded  at  law,  and  recovered 
judgment  on  a  bond  and  warrant 
of  attorney,  a  bill  for  the  relief  of 
the  borrower  was  entertained, 
though  the  court  of  law  had 
granted  a  feigned  issue  to  try 
whether  there  was  usury,  which 
bad  resulted  in  establishing  its  ex- 
istence, and  the  court  had  after- 
wards rescinded  the  order  granting 
the  issue,  had  set  aside  all  pro- 
ceedings under  it,  and  had  allowed 
an  execution  to  issue  on  the  judg- 


ment. To  the  same  effect  is  Arden 
V.  Patterson^  6  Johns.  Ch.  44. 
And  such  I  understand  to  be  the 
doctrine  of  the  English  courts  of 
equity;  Bromley  v.  Holland^  7 
Ves.  3." 

This  decision  virtually  overrules 
Gravi  nstine*s  Appeal,  13  Wright, 
310-320,  where  the  refusal  of  a 
court  of  law  to  set  aside  a  judg- 
ment on  the  ground  of  fraud,  was 
held  to  preclude  the  defendant 
from  coming  into  equity ;  see  The 
Hestonville  Railway  Co,  v.  Shields^ 
3  Brewster,  257. 

The  authorities  agree  that  a  de- 
fence which  is  purely  equitable, 
and  could  not  be  considered  in  the 
legal  forum,  may  be  a  good  excuse 
for  an  injunction,  although  it  was 
made  and  overruled  at  law ;  see 
The  Bank  of  Bellows  Falls  v.  The 
Bail  Boad,  2  Williams,  470  ;  Nel- 
son V.  Dunnj  15  Alabama,  501 ; 
White  V.  Washington's  Ex'rs^  5 
Grattan,  645 ;  Power  v.  Beeder^  9 
Dana,  6 ;  The  State  Bank  v.  Boze- 
man^  8  English,  631  ;  Newton  v. 
Fields  16  Arkansas,  216. 

Injunctions  after  Judgment. 
— In  the  instances  hitherto  con- 
sidered, the  injunction  was  granted 
for  the  purpose  of  giving  effect  to 
an  equitable  defence  which  could 
not  be  made  available  at  law.  It 
is  equally  well  settled  that  one 
who  is  prevented  from  taking  ad- 
vantage of  a  legal  defence,  by 
fraud,  accident,or  mistake,  may  ob- 
tain relief  in  equity,  if  there  have 
been  no  laches  on  his  part,  and 
th& judgment  cannot  be  consci- 
entiously enforced ;  Bobint^on  v. 
Wheeler^  51  Xew  Hampshire,  385  ; 
Pelham  v.  Moreland^  11   Arkan- 
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sas,  443 ;  Nelson  v.  Rockwell^  14 
Illinois,  375.  This  was  a  con- 
stant ground  for  the  interposi- 
tion of  a  chancellor,  before  the 
practice  of  granting  new  trials 
was  introduced,  and  it  is  still  a 
recognized  head  of  equity  juris- 
prudence, although  tlie  necessity 
for  its  exercise  has  diminished 
with  the  increasing  liberality  of 
the  courts  of  law. 

The  jurisdiction  may  be  exer- 
cised on  two  grounds,  one  that 
the  judgment  was  obtained  or 
entered,  through  fraud,  accident, 
or  mistake,  the  other,  that  the 
complainant  was  prevented  by 
such  means  from  making  a  just 
defence ;  see  Nelson  v.  Rockwell ; 
Wingate  v.  Heywood^  40  New 
Hamp.  441 ;  Robison  v.  Wheeler^ 
61  Id.  385  ;  WUiary.McManea^  4 
P.  F.  Smith,  518;  Robson  v. 
Pearce,  12  New  York,  157 ; 
Howe  V.  Martell^  28  Illinois,  479  ; 
Tompkins  v.  Tompkins^  3  Stock- 
ton Ch.  514;  Webster  v.  Skip- 
with^  4  Cushman,  Miss.  341.  Or  as 
the  rule  was  stated  in  the  case  last 
cited :  "  Any  fact  which  proves  it 
to  be  against  conscience  to  exe- 
cute a  judgment,  and  of  which 
the  injured  partj'  could  not  have 
availed  himself  in  the  court  of  law, 
or  of  which  he  might  have  availed 
himself  at  law,  but  was  pre- 
vented by  fraud  or  accident,  un- 
mixed with  any  fault  or  negli- 
gence, of  himself,or  hi^  agents,  may 
be  a  sufficient  ground  for  enjoin- 
ing the  execution  of  a  judgment." 

If,  said  Fowler^  J.,  in  Win- 
gate  V.  Haywood^  ^^a  judgment  is 
rendered  by  accident,  or  mi-^takc, 
or  through  fraud,  or  any  facu  ex- 


ists which  proves  it  Xo  be  against 
conscience  to  execute  the  judg- 
ment, of  which  the  injured  party 
might  have  availed  himself  at 
law,  but  was  prevented  by  fraud, 
accident  or  mistake,  unmixed  with 
any  fault  or  negligence  of  himself 
or  his  agents,  a  court  of  equity 
may  interfere  by  temporary  or 
perpetual  injunction  to  restrain 
the  adverse  party  from  availing 
himself  of  such  a  judgment." 

It  was  said  in  like  manner  in 
Tompkins  v.  Timpkins^  that  "  the 
power  of  a  court  of  equity,  to  look 
into  the  judgments  of  other 
courts  and  relieve  against  them 
on  the  ground  of  fraud,  is  well 
established.  It  was  affirmed  in 
this  court,  in  Glover  v.  Hedges^ 
Saxton,  119;  Baton  v.  Scotf^s 
Adm^rs  el  o/.,2  Green  Ch.  236, 241 : 
Vanmeter  y.  Executor  of  Jones^ 
2  G.  C.  R.  523 ;  Gifford,  Admin- 
istrator^ V.  Thorn^  1  Stockton, 
703.  The  authorities  are  cited  in 
these  several  cases  where  the  ju- 
risdiction has  been  sustained. 
When  the  judgment  has  been 
procured  by  artifice,  or  conceal- 
ment on  the  part  of  the  plaintiff, 
and  the  court,  where  the  fraud 
has  been  perpetrated,  is  not  able 
to  afi'ord  adequate  relief,  then 
this  court  will  take  hold  of  the 
party  who  has  committed  the 
fraud,  and  will  prevent  his  using 
the  judgment  to  the  injury  of  his 
adversary ;  or  if  he  has  enforced 
his  judgment,  this  court  will  hold 
him  as  a  trustee,  and  compel  him 
to  account  for  the  fruits  of  his 
iniquity.  In  Barnesty  v.  Powell^ 
1  Yes.  258,  case  146,  Lord  Hard- 
wick,  says  :   '^  Though  this  court 
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cannot  set  aside  a  judgment  of  a 
common  law  court  obtained  against 
conscience,  yet  it  will  decree  the 
party  to  acknowledge  satisfaction 
on  that  judgment,  though  he  has 
received  nothing,  because  obtained 
where  nothing  was  due ;  so  it 
cannot  set  aside  a  fine  for  being 
obtained  by  fraud  and  imposition, 
as  the  court  of  C.  B.  to  a  certain 
degree,  and  with  some  restriction, 
may ;  yet,  on  a  conveyance  so  ob- 
tained, this  court  never  sent  the 
plaintiff  to  C.  B.  to  set  it  aside ; 
but  considers  the  person  obtaining 
the  estate,  even  by  fine,  as  a  trus- 
tee, and  decreed  him  to  reconvey 
on  the  general  ground  of  laying 
hold  of  the  ill  conscience  of  the 
party,  to  make  him  do  what  is 
necessary  to  restore  matters  as 
before."  This  court  may  grant 
an  injured  party  relief  against  the 
fraudulent  use  of  a  bona  fide 
judgment.  If  by  any  artifice,  or 
unconscionable  contrivance,  the 
plaintiff  has  become  himself  the 
pui-chaser  of  the  defendant's  prop- 
erty at  a  grossly  inadequate  price, 
this  court  will  grant  relief  by  hold- 
ing him  a  trustee,  and  will  compel 
him  to  account  for  the  property  at 
its  fair  value,  or  subject  it  to  an- 
other sale.  And  as  this  court  has 
frequently  granted  relief  against 
awards  fraudulently  obtained, 
against  verdicts  and  probates  of 
wills,  and  even  against  private 
acts  of  legislative  bodies  obtained 
by  fraud,  with  much  greater  pro- 
priety will  it  relieve  against  a 
fraudulent  judgment,  where  the 
defendant  has  had  no  opportunity 
of  being  heard.  The  usual  ground 
upon  which  a  court  of  equity  re- 


fuses to  interfere  with  a  Judgment, 
is  because  the  defendant  should 
have  protected  himself  in  the 
court  where  the  judgment  was 
obtained.  In  a  case  like  the  pre- 
sent, of  foreign  attachment,  where 
the  proceeding  is  in  rem^  and  the 
judgment  is  obtained  without  the 
knowledge  of  the  defendant,  and 
the  proceedings  are  all  necessarily 
ex  parte,  it  would  be  hard  indeed, 
if  this  court  could  not  interpose 
to  protect  a  part}^  against  the 
fraud  of  the  plaintiff.  But  even 
in  a  case  where  a  judgment  has 
been  obtained  in  the  absence  of  a 
party,  and  upon  a  hearing  entirely 
ex  parte,  this  court  will  not  try 
the  merits  of  the  case  over  again 
where  those  merits  have  been 
properly  submitted  to  the  tribunal 
established  by  law  to  hear  and  ad- 
judicate upon  them.  In  the  case 
of  foreign  attachments,  auditors 
are  appointed  by  the  court,  before 
whom  the  claims  are  proved. 

Tliere  is  no  appeal  from  their  de- 
cision. If  the  plaintiff  imposes  a 
fictitious  claim  upon  the  auditors, 
or  a  claim  which  has  been  satisfied, 
and  for  which  the  defendant  has  a 
receipt — in  fine,  if  he  conceals  from 
the  auditors  any  fact  which  tends 
to  show  that  his  claim  is  not  a 
valid  one,  he  commits  a  fraud 
upon  the  absent  party,  against  the 
consequences  of  which  this  court 
will  protect  him,  if  it  is  within  its 
power  to  do  so,  either  by  enjoin- 
ing the  enforcement  of  the  claim 
at  law,  or,  if  the  judgment  is  exe- 
cuted, by  compelling  such  restitu- 
tion to  be  made  as  is  just,  under 
the  circumstance  of  the  case." 

It  results  from  what  has  been 
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said,  that  a  judgment  obtained  by 
fraud,  or  by  taking  an  undue  ad« 
vantage  of  the  complainant's  igno- 
rance or  weakness,  is  voidable,  and 
may  be  enjoined  even  when  relief 
might  presumably  have  been  had 
on  motion  in  the  court  of  law ; 
David  V.  Tilenton^  6  Howard,  114 ; 
Moore  v.  Gamble^  I  Stockton  Ch. 
246;  Mann  v.  Worrall^  16  Barb. 
221 ;  Qarrity  v.  Russell^  40  Conn. 
450;  Humphriea  v.  Bartel^  10 
Smedes  k  Marshall,  282,  295; 
Nelson  v.  Rockwell^  14  Illinois, 
375. 

Such  relief  is  constantly  afforded 
where  a  party  is  prevented  from 
appearing,  or  taking  proper  meas- 
ures to  defend  the  cause,  by  a 
fraudulent  assurance  that  it  will 
not  be  pressed,  or  that  no  further 
steps  shall  be  taken  in  it  without 
his  knowledge ;  Holland  v.  Trotter^ 
22  Grattan,  136 ;  Cardwell  v.  Far^ 
rell^  lb.  445 ;  Howe  v.  Martell^ 
28  Illinois,  479  ;  Pearce  v.  Olney^ 
20  Conn.  544 ;  Lee  v.  Baird^  4 
Hen.  &  Mun,  427  ;  Wierich  v.  De 
Zoya^  2  Oilman,  385 ;  Truett  v- 
Wainwrighl^  4  Id.  418 ;  Brooks 
V.  Whiison^  7  Smedes  &  Marshall, 
513;  Huggins  v.  King^  3  Barb. 
616  ;  Powers  v.  Butler^  3  Green 
Ch.  465 ;  Booth  v.  Stamper^  6 
Georgia,  172. 

It  is  essential  to  relief  on  such 
grounds,  that  the  assurance  should 
have  been  fraudulent  and  decep- 
tive, and  the  efficient  cause  which 
led  the  complainant  to  omit  ap- 
pearing or  making  defence ;  Perry 
V.  Siter^  37  Missouri,  373 ;  Jarboe 
V.  Kepler^  4  Indiana,  177  ;  and  in 
the  case  last  cited,  it  was  held 
not    to    be    a    sufficient    ground 


for  relief,  that  the  defendant  in  the 
suit  at  law  had  remained  at  home, 
in  reliance  on  a  promise  to  allow 
him  all  the  credits  to  which  he  was 
entitled. 

A  chancellor,  may  afford  relief 
where  a  default  has  arisen  from  ac- 
cident unmixed  with  negligence; 
Bell  V.  Cunningham^  1  Sumner, 
89 ;  Carrington  v.  Holabird^  17 
Conn.  530,  19  Id.  84 ;  Forrester 
V.  Wilson^  1  Duer,  624 ;  Griffith 
V.  Brown^  3  Robertson,  627 ; 
Agron  v.  Bonn^  7  Id.  340.  Hence 
one  who  from  illness  or  some 
other  fortuitous  cause  for  which 
he  is  not  responsible,  does  not 
learn  that  he  has  been  summoned 
until  after  judgment,  may  ask  the 
aid  of  a  court  of  equity  to  enable 
him  to  make  a  just  defence ;  see 
Griffith  V.  Brown^  3  Robertson, 
637 ;  Rice  v.  The  Bank^  7  Hum- 
phreys,  39 ;  Owen  v.  Ranstead^  22 
Illinois,  161.  In  Duvall  v.  Seeles^ 
49  Maine,  320,  an  injunction  was 
granted  in  aid  of  a  defendant 
against  whom  judgment  had  been 
taken  in  his  absence,  after  he  had 
paid  the  debt  in  full. 

Surprise  may  also  be  a  ground 
for  setting  aside  a  judgment,  espe- 
cially where  there  is  reason  for  be- 
lieving, that  it  was  designed  by  the 
party  whom  the  complainant  seeks 
to  enjoin.  In  Carrington  v.  Hoi- 
labirdi  an  action  was  brought 
against  B.  and  C.  to  June  T.,  1841, 
in  the  Superior  Court  of  Connec- 
ticut. They  did  not  appear,  and  the 
plaintiff  might,  agreeably  to  the 
practice  in  that  State,  have  taken 
judgment  the  next  term.  He  did 
not  do  so,  but  laid  by  until  Au- 
gust, 1842,  when  judgment  was  en- 
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tered  against  B.  and  C,  and  execu- 
tioD  issued.  In  the  meantime  they 
had  applied  to  the  District  Court 
of  the  United  States  fbr  the 
benefit  of  the  bankrupt  act,  and 
obtained  a  certificate  on  the  1st  of 
July,  1842,  under  the  belief  that 
it  would  be  a  bar  to  the  judgment, 
"which  they  supposed  to  have  been 
already  taken  in  the  Superior 
Court.  The  defendants  then  filed 
a  bill  for  an  injunction  on  the 
ground  of  surprise,  and  it  was 
held  that  the  judgment  should 
regularly  have  been  entered  after 
the  suit  was  brought;  and  that  the 
defendants  having  been  thus  de- 
prived without  their  fault,  of  the 
protection  of  the  decree  in  bank- 
ruptcy, were  entitled  to  relief. 
Hinman,  J.,  dissented ;  and  when 
a  similar  question  arose  in  Bel- 
lamy V.  Woodson^  4  Georgia,  175, 
it  was  held  that  the  complain- 
ant might  have  protected  himself 
by  due  care,  and  therefore  was  not 
entitled  to  relief  in  equity. 

Surprise,  resulting  from  the  for- 
getfulness,  perjury,  intoxication,  or 
absence  of  witnesses,  is  not  ordina- 
rily a  ground  for  the  relief  in  equity, 
which  can  as  well  be  obtained 
through  a  motion  for  a  new  trial 
in  the  original  forum;  see  The 
SUUe  Bank  v.  Stanton^  2  Oilman, 
352 ;  Oovemor  v.  Barrow^  13  Ala- 
bama, 540 ;  Drew  v.  Hague^  8  Id. 
438 ;  Smith  v.  Lowry^  1  Johnson 
Ch.  320 ;  Woodward  v.  Van  Bus- 
kirk,  lb.  432 ;  Vaugh  v.  Johnson, 
1  Stockton  Ch.  Its. 

In  Jamison  v.  Deshields,  3 
Grattan,  4,  an  injunction  was 
granted  afber  judgment,  on  proof 
that  the  bond  which  was  the  cause 


of  action,  had  been  fraudulently  ob- 
tained from  the  obligee  by  the  party 
for  whose  use,  the  suit  was  brought, 
and  that  the  fraud  did  not  come 
to  the  knowledge  of  the  complain* 
ant,  until  it  could  no  longer  be  set 
up  as  a  defence. 

In  general,  one  who  seeks  relief 
against  a  judgment,  must  show 
not  only  that  it  was  fraudulently 
or  unduly  obtained,  but  that  he 
has  a  good  legal  or  equitable  de- 
fence to  the  demand,  or  cause  of 
action,  because  the  effect  of  grant- 
ing the  prayer  of  the  bill  would 
otherwise  be  to  increase  litigation, 
by  compelling  the  judgment  credi- 
tor to  bring  another  suit  with  the' 
same  result;  Stokes  v.  Kramer, 
11  Wisconsin,  389  ;  Wayy.  Lamb, 
13  Iowa,  79,  83  ;  Saunders  v.  All- 
breton,  37  Alabama,  716 ;  Dawson 
V.  The  Bank,  30  Georgia,  664; 
Beeves  v.  Cooper,  1  Beasley,  223 ; 
Paine  v.  Dudley,  I  Washington, 
199 ;  Lee  v.  The  Ins.  Co.,  2  Ala- 
bama, 21  ;  Bradley  y.  Bichardson, 
23  Vermont,  720 ;  Nason  v.  Smed- 
ley,  8  Id.  118.  "Although,"  said 
Phelps,  J.,  in  the  case  last  cited, 
"the  judgment  has  been  obtained 
in  such  a  manner  that  it  ought  not 
to  bind  the  complainants,  yet  it 
would  be  useless  to  interfere  if  the 
debt  for  which  it  is  rendered  is  just 
and  equitable,  so  that  if  it  were  set 
aside,  a  court  of  law  would  be  com- 
pelled to  render  a  like  judgment." 
And  in  Tompkins,  v.  Tompkins, 
3  Stockton's  Ch.  514,  the  court  re- 
fused to  enjoin  a  judgment  which 
had  been  rendered  in  a  foreign  at- 
tachment against  an  absent  de- 
fendant, because  it  was  for  neces- 
saries furnished  to  his  child,  and 
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he  was  morally  if  not  legally  an- 
swemble. 

In  general,  every  one  is  entitled 
to  notice,  and  a  day  in  court,  and 
although  an  €07  par^e  Judgment  is 
not  necessarily  void,  a  chancellor 
may  intervene  if  there  is  reason 
to  believe  that  injustice  has  been 
done  to  a  party  who  did  not  have 
a  hearing ;  1  Smith's  Lead.  Cases, 
1119,  7  Am.  ed.  It  follows  that 
one  who  is  aggrieved  by  a  verdict 
or  judgment  rendered  in  his  ab- 
sence, may  have  relief  in  equity  if 
he  can  succeed  in  showing  that  he 
was  not  summoned,  and  did  not 
hear  of  the  proceedings  in  time  to 
take  defence  or  move  for  a  new 
trial;  see  Stuhha  v.  Leavitt^  30 
Alabama,  352 ;  Owenn  v.  Bans- 
tead^  22  Illinois,  161 ;  Harshey 
V.  Blackmar,  20  Iowa,  161 ;  Skil- 
ton  V.  Tiffin^  6  Howard,  163; 
Walker^  v.  Gilbert^  Freeman  Ch. 
85  ;  Bell  v.  Williams,  1  Head,  229 ; 
Miller  y.  Gorman,  2  Wright,  309. 

A  judgment  which  had  been  ren- 
dered against  an  executor  without 
notice  or  appearance,  on  an  instru- 
mentwhich  didnot  impose  any  legal 
or  equitable  liability  was  accord- 
ingly enjoined  in  Propst  v.  Mead- 
ows, 13  Illinois,  160.  In  this  in- 
stance the  record  did  not  aver  that 
the  defendant  had  been  summoned, 
and  the  court  declined  to  say 
whether  relief  can  be  granted  in 
the  face  of  such  a  recital ;  but  in 
Bidgway  v.  The  Bank  of  Tennessee^ 
II  Humphreys,  525,  the  defendant 
was'  allowed  to  contradict  a  return 
of  service,  and  show  that  he  had 
no  notice  or  knowledge  of  the  suit, 
before  the  case  went  to  judgment 
and  execution,  in  the  court  of  law. 


Totten,  J.,  said:  "We  may 
conclude  that  in  the  circumstances 
of  this  case,  there  is  no  remedy  at 
law  against  the  judgment  in  ques- 
tion. The  action  for  a  false  re- 
turn is  an  inadequate  remedy  for 
such  an  injury;  for  it  might  be 
that  after  a  ruinous  sacrifice  suf- 
fered in  the  payment  of  a  judg- 
ment so  recovered,  and  the  delay 
and  expense  of  litigation  with  the 
officer,  who  made  the  false  return, 
he  might  be  unable  to  make  the 
proper  indemnity,  or  succeed  in 
evading  his  liability.  The  fact 
that  there  is  no  remedy,  or  no 
sufficient  remedy  at  law,  for  this 
admitted  injury,  is  a  strong  reason 
why  there  should  be  a  remedy  in 
equity." 

It  was  declared  in  like  manner 
in  Crafts  v.  Dexter^  8  Alabama, 
767,  that  one  who  had  not  been 
summoned  through  the  fraud  or 
mistake  of  the  sheriff,  might  ob- 
tain relief  in  equity,  although 
such  a  decree  would  not  be  made 
unless  the  complainants  showed 
not  onl}'  that  he  had  no  notice  of 
the  suit,  but  that  it  was  unjust. 

It  is  not  easy  to  draw  the  line 
in  cases  of  this  description.  If,  as 
the  authorities  indicate,  ignorance 
is  a  sufficient  ground  for  an  injunc^ 
tion,  it  may  be  awarded  a  fortiori 
when  an  unjust  demand  is  recov- 
ered against  one  who  was  not 
summoned.  But  the  risk  of  open- 
ing a  judgment,  on  an  allegation 
which  like  that  of  the  want  of 
notice,  depends  on  the  uncertain 
testimony  of  witnesses,  is  so  great, 
that  the  complainant  should  be  left 
to  bis  remedy  against  the  sheriff, 
unless  it  is  obvious  that  the  party 
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"Who  obtained  the  judgment  knew 
that  he  had  no  cause  of  action, 
and  acted  in  bad  faith ; '  see  WiU' 
dewarty.  AUen^  13  Maryland,  196  ; 
Walker  v.  Rohhins^  14  Howard, 
584.  A  judgment  against  one  who 
was  not  within  the  jurisdiction  of 
the  court,  and  could  not  be  sum- 
moned, stands  on  a  different  foot- 
ing, and  may  be  treated  as  a  nullity 
in  any  court  where  it  is  sought  to 
be  enforced  ;  see  Bichnell  v.  Fields 
8  Paige,  440 ;  2  American  Leading 
Cases,  644, 5  ed. ;  Skilton  v.  Tiffin^ 
6  Howard,  163  ;  Harshey  v.  Black- 
mar^  20  Iowa,  161.  But  it  seems, 
that  a  chancellor  will  not  enjoin 
the  execution  of  a  judgment,  be- 
cause the  defendant  was  not  served 
with  process,  unless  it  is  also 
shown  that  the  debt  is  not  due; 
see  Coon  v.  Jones^  10  Iowa,  131 ; 
Givin  V.  Campbell^  20  Id-  179; 
Gregory  v.  Ford^  14  California, 
138 ;  Secor  t.  Woodward,  8  Ala- 
bama, 500;  Gardner  v.  Jenkins^ 
14  Maryland,  581 ;  Harris  y. 
Givin,  10  Smedes  &  Marshall, 
563;  ante,  1369. 

It  is  well  settled,  on  like 
grounds,  that  where  execution  is 
issued,  or  a  judgment  entered 
upder  a  warrant  of  attorney  for 
more  than  the  real  debt,  or  where 
euch  an  instrument  is  employed  to 
enforce  a  usurious  obligation,  a 
court  of  equity  may  correct  the 
abuse  by  injunction,  although  a 
motion  for  relief  has  been  made 
and  denied  at  law ;  Wisiar  v.  Mc- 
Manes,  4  P.  F.  Smith,  318 ;  Fm- 
ning  v.  Dunham,  5  Johnson  Ch. 
122.  So  a  surety  against  whom 
judgment  is  taken  on  a  cognovit, 
may  obtain  relief  in  equity,  on 


proof  that  time  has  been  given 
to  the  principal  without  his  knowl- 
edge; Montague  v.  Mitchell,  28 
Illinois,  481.  The  jurisdiction 
originated  in  the  unwillingness  of 
the  common  law  judges  to  allow 
any  matter  to  be  averred  dehors  the 
record,  or  to  contradict  what  it  sets 
forth,  and  is  still  exercised,  al- 
though relief  may  now  generally 
be  had  on  a  motion  to  that  effect 
in  the  court  of  law ;  see  Fanning 
V.  Dunham. 

In  Griffith  v.  Clark,  18  Mary- 
land,  457,  the  court  enjoined  a  judg* 
ment  against  a  feme  covert,  for  a 
cause  of  action  arising  ex  contractu, 
as  being  not  less  invalid  than  the 
agreement  on  which  it  was  based. 
Such  is  no  doubt  the  rule  where 
a  judgment  is  entered  against  a 
married  woman  on  a  warrant  of 
attorney,  and  perhaps  where  her 
attorney  confesses  judgment  in  a 
suit  brought  adversely ;  Caldwell 
V.  Walters,  6  Harris,  79  ;  Swayne 
V.  Tryon,  UP.  F.  Smith,  436. 
Bat  it  would  seem  that  a  woman 
who  neglects  to  plead  or  prove  her 
coverture  in  due  season,  should  not 
be  allowed  to  take  advantage  of 
it  subsequently,  at  all  events  where 
she  has  received,  or  profited  by 
the  consideration  of  the  agree- 
ment which  she  is  seeking  to 
evade. 

Judgments  obtained  by  default, 
in  proceedings  commenced  by  at- 
tachment against  absent  or  non- 
resident debtors,  without  actual 
notice  or  service,  are  also  fit 
subjects  for  the  interposition  of 
a  chancellor,  because  the  defend- 
ant cannot  be  charged  with  neglect 
in  not    appearing   to  or  defend- 
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ing  an  action,  of  the  institution 
of  which  he  was  ignorant ;  Moore 
v.  Oamhle^  I  Stockton  Ch.  246 ; 
Tompkins  v.  Tompkins^  3  Id.  514 ; 
Nehon  v.  Rockwell^  14  Illinois, 
3t5.  But  here  as  in  other  cases 
of  a  like  kind,  a  court  of  equity 
will  consider  the  result,  as  well  as 
the  means  by  which  it  was  ob- 
tained, and  will  not  set  aside  the 
judgment  if  it  appears  that  the 
cause  of  action  is  just,  or  one 
for  which  the  complainant  is 
morally  or  legally  responsible; 
see  Tompkins  v.  Tompkins^  ante ; 
Norris  v.  Campbell^  27  Maryland, 
688. 

To  render  an  adjudication  by 
one  court  conclusive  in  another, 
the  jurisdiction  of  the  former  tri- 
bunal must  be  broad  enough  to 
cover  the  whole  ground,  and  leave 
no  essential  point  untouched  or 
open  for  consideration.  Hence  even 
when  a  defence  is  legally  cogniza- 
ble, and  might  have  been  received 
in  a  court  of  law,  it  may  be  requi- 
site to  consider  whether  it  could 
have  been  made  fully  and  effectu- 
ally, and  if  it  could  not,  recourse 
may  still  be  had  to  chancery,  for  a 
larger  measure  of  relief  than  the 
law  affords.  That  an  action  has 
been  brought  on  a  contract  for  the 
sale  of  land,  and  a  judgment  re^ 
covered  against  the  vendee  for  an 
instalment  of  the  purchase  money, 
will  not,  therefore,  necessarily  pre- 
clude him  from  filing  a  bill  to  have 
the  execution  of  the  judgment 
stayed,  and  the  amount  paid  or 
collected  under  it  refunded,  and 
the  whole  contract  set  aside  as 
fraudulent;  because,  although  the 
fraud  might    have  been  pleaded 


or  given  in  evidence  as  a  defence 
to  the  action,  it  would  only  have 
been  an  answer  to  the  stipulation 
or  covenant  on  which  the  suit  was 
brought,  and  the  defendant  would 
still  have  been  obliged  to  seek  re- 
lief in  chancery ;  Boyce  v.  Orandy^ 
3  Peters,  240.  So  constructive 
fraud  or  undue  influence,  may  be 
a  ground  of  equitable  relief  against 
a  judgment  in  covenant  or  eject- 
ment ;  see  Jack  v.  King^  4  Co  wen, 
207,  220  ;  Chesterfield  v.  Jansen^ 
2  Vesey,  125  ;  vol.  1.,  773,  827. 

It  is  a  general  principle,  that  one 
who  needs  the  aid  of  a  chancellor, 
must  be  prompt  and  diligent,  and 
the  rule  applies  a  fortiori  where  the 
application  must  necessarily  delay 
the  course  of  justice  whatever  may 
be  the  merits  of  the  controversy* 
Hence  an  injunction  will  not  be 
granted  after  judgment,  for  any 
ground  that  would  have  been  avail- 
able in  the  court  of  law,  unless 
the  complainant  can  show  that  he 
was  prevented  from  laying  his  case 
before  the  appropriate  tribunal,  by 
fraud,  mistake,  or  accident,  and  that 
the  cause  was  one  which  could  not 
have  been  obviated,  or  controlled 
by  diligence  on  his  part ;  Emerson 
v.  Udallj  13  Vermont,  477.  The 
rule  is  peremptory,  and  will  not 
yield  to  the  clearest  proof  that  the 
cause  of  action  was  invalid,  or  that 
the  effect  of  sustaining  the  judg- 
ment will  be  to  compel  the  pay- 
ment of  a  demand  that  was  never 
due,  or  that  had  been  satisfied  ; 
Floyd  V.  Jayne^  6  Johnson  Ch. 
479 ;  Bierne  v.  Mann,  7  Leigh, 
364  ;  Kilheffer  v.  Herr,  17  S.  &  R. 
319,  321 ;  Fletcher  v.  Warren,  18 
Yermont,  45 ;  Emerson  v.  UdcUl^ 
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13  Id.  ill ;  Warner  v.  Conant^  24 
Id.  851 ;  Perkins  v.  Clements^  1 
Fatten  &  Heath,  14;  The  RaiU 
road  T.  Shippen^  2  Id.  827  ;  Payn- 
ter  V.  Evansj  7  B.  Monroe,  420 ; 
Buckmaister  v.  Grundy^  8  Gilman, 
626 ;  Rohh  v  BaUey^  1 1  Bmedes  & 
Marshall,  141;  Semplev.  M^Oata- 
gan,  10  Id.  98 ;  Williams  v.  Jones^ 
lb.  108 ;  Meek  v.  Howard^  lb.  502 ; 
Pichon  V.  JUV Henry ^  6  Biackfoni, 
617  ;  Parker  v.  Morton^  5  Id.  1 ; 
Dunn  V.  i^i«^,  8  Id.  407 ;  -BewZ/y 
V.  Dillard^  1  English,  79;  (?ra. 
^am  y.  Siagg^2  Paige,  821 ;  Smith 
T.  Lowry^  1  Johnson  Ch.  320 ; 
Woodtcorth  V.  Fan  Buskerkj  lb. 
432  ;  Duncan  v.  Xyon,  8  Id.  351 ; 
Foster  v.  TToo^f,  6  Id.  87  ;  iT  Ftcar 
V.  Wolcott^  4  Johnson,  510  ;  Jfeen 
T.  Eucker^  10  Orattan,  606  ;  Con- 
way  y.  Ellison^  1 4  Arkansas,  360 ; 
Vilas  y.  Jones^  1  Comstock,  274  ; 
Walton  y.  Hamilton j  9  G rattan, 
425  ;  George  y.  Strange^  10  Id. 
499 ;  Vaughan  y.  Johnson^  1  Stock- 
ton, 173  ;  JTef/e  v.  i?tec,  1  Bailey, 
Eq.  179;  Thompson  v.  i/ee/:,  3 
Sneed,  271  ;  Hampson  v.  fTarc, 
4  Clarke,  13  ;  Pearce  y.  Chastain^ 
8  Kelly,  256  ;  Bobbins  y.  Mount^ 
lb.  74 ;  S^rottp  y.  Sullivan,  2  Kelly, 
275  ;  Trippe  y.  Lowe,  lb.  305 ; 
Bellamy  y.  Woorfuon,  4  Georgia, 
175;  Brandon  y.  Green,  7  Hum- 
phreys, 130  ;  Bently  y.  Dillard,  1 
English,  79  ;  Parker  v.  Morton,  5 
Blackford,  1 ;  Sr/A  y.  ^//en,  63  Il- 
linois, 474  ;  Ballin  y.  Loomis,  22 
Id.  82;  Smt/^  y.  Powe/i  50  Id.  21 ; 
Ramsey  y.  Perley,  84  Id.  604. 

It  does  not  yary  the  case  that 
the  plaintiff  was  insane,  when 
the  action  was  brought,  or  judg- 
ment rendered,  if  he  was  in  the 


hands  of  a  committee  who  might 
haye  ascertained  the  facts,  and 
made  defence ;  Henderson  y.  Mitch' 
ell,  1  Bailey  Eq.  113;  although  lu- 
nacy or  extreme  illness,  may  be 
among  the  circumstances  tending 
to  excuse  laches.  For  like  reasons 
a  bill  for  discovery  and  relief  comes 
too  late  after  judgment,  unless  it 
sets  forth  some  equitable  ground 
which  could  not  have  been  made 
available  at  law;  Anderson  y.  Ro- 
berts, 18  Johnson,  515,  533;  Rob^ 
inson  v.  Wheeler,  61  New  Hamp- 
shire, 385 ;  Brown  v.  Swann,  10 
Peters,  497  ;  Ramsey  y.  Perley,  34 
Illinois,  534 ;  Lucas  v.  Sherer, 
27  Id.  15  ;  Smith  v.  Rowell,  50 
Id.  21 ;  Gott  y.  Cair,  6  Gill  A 
Johnson,  309;  Dilly  v.  Barnard, 
8  Id.  137  ;  Barker  v.  Elkins,  lb. 
465 ;  Dilly  v.  Barnard,  8  Gill  k 
J.  170  ;  Hill  v.  M'Neill,  8  Id.  432  ; 
Lansing  v.  Eddy,  1  Johns.  Ch.  49 ; 
Thompson  v.  Berry,  3  Id.  396 ; 
Kinney  v.  Ogden,  2  Green  Ch, 
168;  Hill  y.  M'Neill,  8  Porter, 
432;  M'Grewv.  The  Tombeckbee 
Bank,  5  Id.  547 ;  French  v.  Gar- 
ner, 7  Id.  549;  Stinett  y.  The 
Branch  Bank  of  Mobile,  9  Ala- 
bama, 121 ;  Governor  v.  Barrow, 
13  Id.  546;  Faulkner^s  AdnVr 
y.  Harwood,  6  Bandolph,  125; 
Norton  v.  Woods,  22  Wend.  520. 
Thus  in  Lansing  v.  Eddy,  a  bill 
averring  that  the  usurious  nature 
of  the  contract,  on  which  the  re- 
spondent had  obtained  judgment 
was  known  to  him,  and  could  not 
have  been  proved  by  the  com- 
plainant, was  dismissed  on  the 
ground  that  the  discovery  should 
have  been  obtained  in  time  to  be 
used  at  the  trial. 
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The  same  point  was  determined 
in  Brown  v.  Swann^  The  question 
said  Wajue,  J.,  is,  "can  the  com- 
plainants have  any  relief  in  equity 
against  the  judgment  ?  The  gen- 
eral rule  is,  that  after  a  verdict  at 
law  a  party  comes  too  late  with  a 
bill  of  discovery ;  Duncan  v.  Lyon^ 
3  Johns.  Ch.  355;  Barbone  v. 
Brent ^  1  Vern.  176.  There  must 
be  a  clear  case  of  accident,  sur- 
prise, or  fraud,  before  equity  will 
interfere.  In  the  case  of  Pro' her oe 
V.  Forman^  2  Swanst.  227,  the 
Lord  Chancellor  says :  "  If  a  de- 
fendant has  a  good  legal  defence, 
but  the  matter  tias  not  been  tried  at 
law ;  it  becomes  a  serious  question 
whether  a  party  who  being  com- 
petent does  not  choose  to  defend 
himself  at  law,  can  come  into  equity 
and  change  the  jurisdiction.  Con- 
sider the  effect :  he  might  not  have 
succeeded  at  law  ;  but  by  coming 
into  equity  he  secures  so  much  ad- 
ditional time."  In  the  same  case 
the  chancellor  savs :  "  Lord  Thur- 
low  was  very  tenacious  of  the  doc- 
trine, that  a  party  who  had  an  op- 
portunity of  a  trial  at  law,  and 
would  not  avail  himself  of  it; 
could  not  come  here."  Such  now 
is  the  established  doctrine  in  Eug- 
land,  and  has  been  for  a  longer 
time  the  doctrine  in  the'  United 
States.  And  the  doctrine,  as  ap- 
plied to  a  case  for  relief  from  usur}', 
is,  that  a  defendant  sued  at  law 
on  a  contract  alleged  to  be  usu- 
rious, will  not  be  entitled  to  a  bill 
of  discovery,  if  he  suffers  a  ver- 
dict and  judgment  to  be  taken 
against  him  ;  and  especially  when 
he  does  so  without  making  a  de- 
fence at  law.    The  case  of  Thomp- 


son V.  Berry  and  Van  Buren^  3 
Johns.  Ch.  395,  is  one  directly  in 
point ;  meeting  the  case  before  us 
also  in  this,  that  an  injunction 
will  not  be  granted  against  a  judg- 
ment where  a  party  seeks  a  dis- 
covery of  usury,  and  claims  a  re- 
turn of  the  excess  beyond  the  legal 
interest.  The  reason  of  the  rule  is, 
that  the  proof  of  usury  is  a  good 
defence  at  law ;  and  when  it  is  in 
the  knowledge  of  the  defendant,  no 
satisfactory  reason  can  be  given 
why  the  discovery  was  not  sought 
while  the  suit  was  pending.  It  is 
our  opinion  then  that  whenever  a 
party  seeking  a  discovery  had 
knowledged  of  the  facts  during 
the  pendency  of  a  suit  at  law, 
equity  will  not  permit  him  to  do 
so  afterwards  to  enjoin  a  judg- 
ment." 

When  a  contract  is  forbidden 
by  statute,  or  contrary  to  public 
policy,  a  defendant  may  be  enti- 
tled to  come  into  equity  after  judg- 
ment, not  for  his  own  sake  but  to 
vindicate  a  rule  which  is  essential 
to  the  well  being  of  society  ;  and 
judgments  for  gamingand  usurious 
debts,  have  been  enjoined  on  this 
ground,  although  the  complainant 
might  have  made  defence  at  law  ; 
Lloyd  V.  Watson^  9  Mar3'land, 
536,  note ;  Gough  v.  Pratt^  9  Id. 
526 ;  see  Lucas  v.  Waul^  12  Smedes 
&  Marshall ;  Humphries  v.  Bariee^ 
10  Id.  282;  Nelson  v.  Armstrong^ 
5  Grattan,  354. 

A  chancellor  will  not  enjoin  a 
judgment,  because  it  was  irregu- 
larly entered,  or  because  the  pro- 
ceedings are  erroneous  and  might 
be  reversed;  Shotlenkrick  v. 
Wheeler^    3   Johnson   Ch.    275; 
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Bicknell  v.  Field,  8  Paige,  440; 
Nicholson  v.  Patteraon,  6  Hum- 
phreys. 394.  Whether  such  a  de- 
fect exists,  and  how  to  rectify  it, 
are  questions  appertaining  to  the 
legal  forum,  and  which  must  be  de- 
termined there ;  see  Reynolds  v. 
Haine,  13  B.  Monroe,  234;  Ex 
parte  Christian^  23  Arkansas, 
639  ;  Suydam  v.  Bealn,  4  M'Lean, 
12;  Merreti  y,  Baldwin,  6  Wis- 
consin, 439.  But  a  defendant  in 
a  judgment  which  fails  for  want 
of  jurisdiction,  may  come  into 
equity  to  remove  the  cloud  from 
his  title,  or  for  a  decree  that  a 
purchaser  under  the  judgment 
shall  reconvey ;  Skelton  v.  Tiff  en, 
6  Howard,  163  ;  Harshey  v.  Black- 
mar^  26  Iowa,  161 ;  Ballinger  v. 
Tarhill,  16  Id.  491 ;  Cornwithe 
V.  Griffing,  21  Barb.  9.  Yet  in 
Bicknell  v.  Field,  the  court  re- 
fused to  enjoin  an  action  in  New 
York,  on  a  judgment  which  had 
been  entered  in  personam  in  Mas- 
sachusetts, in  a  suit  commenced  by 
attachment  against  a  non-resident 
defendant,  without  notice  or  ap- 
pearance, on  the  ground  that  the 
want  of  jurisdiction  was  patent, 
and  constituted  a  good  legul  de- 
fence. 

Ignorance. — The  complainant's 
ignorance  of  the  nature,  or  even 
of  the  existence  of  the  defence,  will 
not  exempt  the  case  from  the  opera- 
tion of  the  rule,  if  he  could  have 
obtained  the  requisite  information 
by  inquiry.  One  who  suffers  judg- 
ment to  go  against  him,  cannot 
obtain  relief  in  equity  on  the 
ground  that  the  cause  of  action 
originated  in  a  fraud  which  he 
bad  no  means  of  proving,  because 


he  should  have  filed  a  bill  of  dis- 
covery in  time  to  lay  the  answer 
before  the  jury ;  Heckrote  v.  Bar- 
nard,S  Gill  &  Johnson,  171;  Shel- 
mire  v.  Thompson,  2  Blackford, 
272. 

"  The  only  reason  alleged,"  said 
Holman,  J.,  in  Shelmirev.  Thomp- 
son,  "  for  not  defending  at  law, 
is  ignorance  of  the  erasure.  There 
is  nothing  to  excuse  this  igno- 
rance. It  was  occasioned  by  neg- 
ligence alone,  and  we  know  of  no 
principle  or  precedent  that  au- 
thorizes relief."  It  was  held  in 
like  manner  in  Heckrote  v.  Bar- 
nard, that  ^*  if  facts  essential  to  the 
case  of  either  party,  rest  in  the 
knowledge  of  the  opposite  party, 
it  is  too  late  after  a  trial  at  law, 
for  the  losing  party  to  apply  to  a 
court  of  equity  for  relief  upon 
that  ground.  He  should  have 
filed  his  bill  for  discovery  before 
the  trial." 

In  like  manner  a  mistake  in  the 
account,  upon  which  the  judgment 
was  entered,  and  which  was  not 
discovered  until  after  the  verdict, 
and  the  time  for  a  motion  for 
a  new  trial  had  elapsed,  is  not 
sufficient  to  authoiize  an  injunc- 
tion restraining  the  execution  of 
the  judgment,  when  the  error  is 
apparent  on  the  face  of  the  ae. 
count,  and  might  have  been  dis- 
covered by  a  careful  examination ; 
Falls  V.  Robinson,  6  Maryland, 365. 

The  rule  may,  nevertheless, 
yield  to  circumstances,  and  an 
heir  or  administrator,  who  does 
not  learn  that  the  deed  or  bond 
in  suit  was  fraudulently  procured 
from  the  ancestor  or  intestate,  un- 
til it  is  too  late  to  take  defence  at 
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law,  may  come  into  equity  for  an 
injunction ;  Gardiner  v.  Bowling^ 
12  Gill  &  Johnson,  382;  and  the 
case  is  the  same  in  principle,  where 
the  deceit  or  malpractice  is  secret, 
or  BO  industriously  concealed,  that 
the  injured  party  does  not  ascer- 
tain the  truth  until  the  case  has 
gone  to  judgment. 

A  couit  of  equity  will  not  grant 
relief,  because  the  complainant 
was  erroneously  advised  by  coun- 
sel, that  his  defence  was  only  avail- 
able in  equit}',  and  therefore  suf- 
fered judgment  to  go  against  him 
at  law  by  default ;  Dicker 8on  v. 
The  Comminitioneraj  6  Indiana, 
128;  Meek  v.  Howard,  10  Smedes 
&  Marshall,  502 ;  Taylor  v.  Man- 
ley,  6  Id.  505 ;  The  State  Bank  v. 
Stanton,  2  Oilman,  302.  Such  ig- 
norance is  simply  a  mistake  of 
law,  and  consequently  not  a  suffi- 
cient ground  for  the  intervention 
of  a  chancellor.  In  Hayden  v. 
Moore,  4  Bush,  107,  the  court  re- 
fused to  enjoin  a  judgment  which 
had  been  rendered  against  the 
widow  of  a  deceased  partner,  in  an 
action  against  her  for  a  partner- 
ship debt,  although  she  was  not  a 
member  of  the  firm,  and  had  omit- 
ted to  attend  in  consequence  of 
being  informed  by  a  friend,  that 
she  was  not  liable,  and  need  not 
defend  the  suit.  So  it  has  been 
held  that  a  defendant  who  con- 
fesses judgment,  in  the  belief  that 
it  will  simply  establish  the  exist- 
ence of  the  demand  against  the 
estate  which  he  represents  as  ad- 
ministrator, and  will  not  impose  a 
personal  obligation,  is  not  entitled 
to  relief  in  a  court  of  equity ; 
Kearney  v.  Sasacer,  37  Maryland, 


264.  In  the  case  last  cited  the 
court  said,  that  whether  the  mis- 
take was  as  to  the  operation  of 
the  judgment,  or  in  supposing 
that  the  estate  was  insolvent,  it 
was  equally  due  to  the  complain- 
ant's negligence  in  not  employing 
an  accountant,  or  attorney.  The 
plea  of  inopa  consil  could  not  be 
urged  on  his  behalf,  in  any  sense 
in  which  it  might  not  be  made  for 
every  one  who  chose  to  act  for 
himself  instead  of  retaining  coun- 
sel, nor  was  it  unconscientious  in 
the  creditor  to  avail  himself  of  the 
judgment,  as  a  means  of  obtaining 
payment  of  a  debt  which  was  con- 
fessedly due  from  the  estate.  A  nd 
in  Richmond  R.  R.  Co.  v.  Shippen, 
2  Patton  &  Heath,  327,  the  court 
refused  an  injunction,  although 
the  complainant  had  been  pre- 
vented from  making  his  defence, 
by  a  mistake  of  law  which  was 
shared  by  his  opponent. 

It  is  well  settled  that  money 
paid  under  the  compulsion  of  legal 
process,  with  a  knowledge  of  the 
facts,  cannot  be  recovered  back ; 
2  Smith's  Leading  Cases,  401,  7 
Am.  ed.  The  rule  applies  a  for* 
tiori  where  one  against  whom 
judgment  has  been  obtained,  re- 
cognizes the  validity  of  the  obli- 
gation by  payment.  Under  these 
circumstances  the  door  to  relief  is 
closed  at  law ;  see  De  Medina  v. 
6ro(;e,10Q.  B.  152, 172 ;  anda  court 
of  equity  will  not  afford  redress, 
unless  it  is  clearly  shown  not  only 
that  the  judgment  was  fraudu- 
lently obtained,  but  that  there 
were  such  circumstances  of  duress, 
ignorance,  undue  influence,  or 
weakness  of  mind,  as  excused  the 
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failure  of  the  complainant  to  apply 
in  time,  and  before  making  a  con- 
cession, which  is  ordinarily  irre- 
vocable; Powell  V.  Watson^  6 
Iredell  Eq. ;  Williamson  v.  John" 
«on,  1  Halsted,  537. 

It  is  not  a  snfScient  ground  fop 
an  injunction,  that  tlie  complain- 
ant was  unavoidably  prevented 
from  taking  advantage  of  a  defence 
or  set-off,  if  he  has  an  adequate 
remedy  which  is  not  pi^cluded  by 
the  judgment,  and  may  obtain  re- 
dress by  a  suit  for  compensation  or 
damages;  see  Oilliott  v.  Lynch ^ 
2  Leigh,  493  ;  Collins  v.  Jones^  6 
Leigh,  330  ;  Morgan  v.  Carson^  7 
Id.  238 ;  Hudson  v.  Kline^  9  Orat- 
tan,  379.  But  this  rule  should  not 
be  applied,  where  the  defence  is  in 
effect  a  failure  of  consideration 
growing  out  of  a  breach  of  war- 
ranty, or  covenant  for  title;  ante  ; 
see  Richardson  v.  Williams^  3 
Jones,  116;  2  Smith's  Leading 
Cases,  65,  785,  Am.  ed. 

Where  a  judgment  has  been  per- 
petually enjoined  by  a  court  of 
chancery,  as  having  been  obtained 
by  fraud,  the  decree  is  final,  and  an 
equitable  defence  to  an  action 
on  the  judgment,  in  the  original, 
or  any  other  forum ;  Dobson  v. 
Pearce^  12  New  York,  157.  In 
tills  case  the  plaintiff  in  a  judg- 
ment recovered  in  New  York, 
brought  an  action  upon  it  in  the  Su- 
perior Court  of  Connecticut,  and  the 
defendant  thereupon  filed  a  bill  on 
the  equity  side  of  the  same  court, 
alleging  that  the  judgment  was 
procured  by  fraud,  and  praying 
relief.  The  court  adjudged  that 
the   allegations  of  the    bill  were 

true,  and    enjoined    the    plaintiff 
VOL.  II — 87 


fVom  prosecuting  the  action.  A 
suit 'having  been  brought  subse- 
quently in  New  York  on  the  judg- 
ment, by  one  to  whom  it  had  been 
assigned,  the  court  held  that  a 
duly  authenticated  copy  of  the  re- 
cord of  the  bill  and  decree  in  Con- 
necticut, was  conclusive  evidence 
that  the  judgment  was  fraudulent, 
and  should  not  be  enforced. 

Bills  for  a  Nbw  Trial. — A 
bill  for  a  new  trial,  is  subject  to  the 
general  rule  that  a  court  of  equity 
will  not  intervene  where  there  is 
an  adequate  legal  remedy,  or  what 
comes  to  the  same  thing  where  a 
legnl  remedy  existed,  and  might 
have  been  taken  advantage  of,  but 
for  the  complainant's  negligence. 
To  sustain  such  an  application  it 
fiihould  consequently  appear,  not 
only  that  the  complainant  could 
not  lay  his  case  before  the  jury,  but 
why  he  did  not  move  to  set  aside 
the  verdict.  Unless  this  is  shown 
with  sufiScient  clearness  to  satisfy 
the  chancellor,  he  ouglit  not  to  in- 
terfere with  the  tribunal  which 
having  obtained  cognizance  of  the 
cause,  is  proceeding  in  due  course 
of  law  to  verdict  and  judgment. 
It  is  a  general  if  not  invariable 
principle,  that  a  cause  which  has 
been  litigated  and  determined, 
shall  not  be  reconsidered  in 
another  forum,  on  any  ground  that 
could  have  been  taken  in  the  origi- 
nal proceeding. 

It  follows  that  although  the 
power  pf  a  court  of  chancery  to 
inquire  into  an  alleged  mis  trial 
still  subsists,  it  has  been  circum- 
scribed, and  will  not  be  exercised 
unless  it  appears  not  only  that  the 
verdict  was  erroneous,  but  that  the 
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plaintiff  could  not  have  bad  the 
mistake  rectified  by  the  use  of 
proper  diligence ;  Smith  v.  Lowry^ 
1  Johnson  Ch.  320 ;  Anderson  v. 
BoberiSy  IS  Johnson,  516;  Jami- 
mn  V.  May^  8  English,  600 ; 
Hill  V.  McNeill^  8  Porter,  432 ; 
French  v.  Garner^  7  Id.  649; 
Bishop  V.  Duncan^  3  Dana,  15; 
ante. 

"  Applications  to  this  court  for 
a  new  trial,"  said  Chancellor  Kent, 
in  the  case  firet  cited,  "  are  very 
rare  in  modern  times,  since  courts 
of  law  exercise  the  same  jurisdic- 
tion, and  to  the  same  liberal  extent. 
In  the  late  case  of  BcUeman  v.  WiU 
loe^  1  Schoale  k  Lefroy,  201,  Lord 
Bedesdale  observed  that  ^  a  bill  for 
a  new  trial  was  watched  by  equity 
with  extreme  jealousy,  and  it  must 
see  that  injustice  has  been  done, 
not  merely  through  the  inattention 
of  the  parties;'  and  he  held  it 
to  be  ^^  unconscientious  and  vexa- 
tious, to  bring  into  a  court  of  equity 
a  discussion,  which  might  have 
been  liad  at  law."  £ven  in  the  old 
cases,  and  before  new  trials  were 
much  known  and  used  at  law,  tiie 
court  of  chancery  proceeded  with 
great  caution  in  awarding  a  new 
trial  at  law.  In  Curtis  v.  Small- 
bridge^  1  Ch.  Cas.  43 ;  2  Freeman, 
178,  the  bill  was  for  relief  against 
a  recovery  in  trover;  and  though 
it  appeared,  tliat  the  recovery  was 
unjust,  and  had  so  been  admitted  . 
by  the  plaintiff  in  law^yet^  as  it  did 
not  appear,  that  the  defendant  at 
law  waj9  prevented  by  accident  from 
having  his  witnesses  at  tiie  trial, 
the  Master  of  the  Rolls  would  not 
grant  a  new  trial  for  the  neglect  of 
the  party,  and  so  dismissed    the 


bill.  In  Tovey  v.  Young^  Prec.  in 
Ch.  193,  the  bill  for  a  new  trial  at 
law  was  dismissed,  though  the 
plaintiff  had  discovered,  since  the 
trial,  that  the  principal  witness 
against  him  was  interested;  and 
the  lord  keeper  observed,  that 
^^  new  matter  may,  in  some  cases, 
be  ground  for  relief,  but  it  must 
not  be  what  was  tried  before  ;  nor, 
when  it  consists  in  swearing  only, 
will  I  ever  grant  a  new  trial,  unless 
it  appears  by  deed  or  writing,  or 
that  a  witness,  on  whose  testimony 
the  verdict  was  given,  was  con- 
victed of  perjury."  And  Lord 
Hardwicke,  in  Richards  v.  SymeSy 
Atk.  319,  refused  a  new  trial  on  the 
suggestion,  that  the  party  wa9  not 
apprised  of  a  particular  evidence, 
and,  therefore,  not  prepared  to 
meet  it.  The  chancery  cases  have 
generally  agreed  in  granting  anew 
trial  at  law,  on  the  discovery,  since 
the  trial,  of  a  receipt  or  acquaint- 
ance in  full  of  the  demand.  (The 
master  of  the  rolls  in  The  Coun- 
tess of  Gainsborough  v.  Gifford, 
2  P.Wms.  424.  Bennell  v.  Kelland^ 
1  Eq.  Cas.  Abr.  377,  and  2  Vern. 
437,  cited  lb.;  Williams  v.  Lee^  3 
Atk.  223.)  But  since  the  decision 
in  the  King's  Bench,  in  Marriott  w 
Hampton  J  7  Teim.  Bep.  269,  this 
doctrine  seems  to  be  overruled,  on 
the  broad  ground,  that  there  must 
be  an  end  of  litigation ;  and  it  may 
be  questioned  whether  equity 
would  now  interfere,  even  in  this 
case,  after  the  refusal  by  a  court  of 
law.  I  find  that  so  early  as  the 
case  of  Sewell  v.  Freeston^  1  Ch. 
Cas.  65,  the  court  of  chancery  re- 
fused assistance,  where  the  defend- 
ant at  law  had    written  a   letter, 
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which  tlie  plaintiff  could  not  prove 
at  the  trial,  and  which  would 
haye  discharged  him."  Language 
equally  strong  was  held  by  the 
same  judge,  in  Simpson  v.  i/aW, 
anie^  189,  where  he  said  :  "Before 
courts  of  law  were  in  the  exercise 
of  their  present  liberal  jurisdiction 
over  the  subject  of  new  trials,  the 
parties  were  frequently  forced  into 
equity  to  be  relieved  from  oppres- 
sive verdicts ;  3  Black,  Com.  388 ; 
Vaux  v.  Shelly^  Rep.  temp.  Finch, 
472 ;  since,  however,  that  Jurisdic- 
tion has  l)een  well  established,  and 
freely  exercised,  on  equitable,  as 
well  as  legal  grounds,  the  party 
failing  in  his  application  at  law  for 
a  new  trial,  will  not  be  relieved  in 
equity,  at  least,  upon  the  same 
merits  already  discussed,  and  fully 
within  the  discretion  of  a  court  of 
law.  Where  eourts  of  law  and 
equity  have  concurrent  jurisdiction 
over  a  question,  and  it  receives  a 
decision  at  law,  equity  can  no  more 
re-examine  it  than  the  courts  of 
law,  in  a  similar  case,  could  re-ex- 
amine a  decree  of  the  court  of 
chancery."  The  same  ground 
was  taken  in  Powers  v.  Butler^  3 
Oreen  Ch.  465,  where  the  court 
held  the  following  language : "  New 
trials  were  granted  by  courts  of 
law  at  a  very  early  date,  as  early, 
at  least,  as  the  year  sixteen  hun- 
dred and  fifby-five,  and  even  before 
that  time,  as  appears  from  Slade^s 
Case^  Style,  138,  and  by  a  i-emark  of 
Olynn,  Chief  Justice,  in  Wood  v. 
Ourist^  Stylle,  446;  although  no 
report  is  found  further  back,  as  the 
old  books  do  not  contain  reports  of 
the  determinations  made   by  the 


court  npon  motions;"  Bright^ 
Ex^or  V.  Eynon^  1  Burr.  395. 

But  for  a  long  time  the  rules  for 
granting  new  trials  were  held  with 
a  strictness  so  intolerable  that  par- 
ties were  driven  into  a  court  of 
equity,  to  have,  in  effect,  a  new 
trial  at  law  upon  a  mere  legal  ques- 
tion, because  the  verdict,  under  all 
circumstances,  ought  not  to  con- 
clude ;  lb.  394,  395. 

Subsequently  these  rules  have 
been  relaxed  nntil  the  jurisdiction 
has  become  well  established,  and  is 
frequently  exercised  at  law,  upon 
equitable  as  well  as  legal  grounds  ; 
so  that  in  almost  every  case  where 
the  court  are-  satisfied  that  there 
are  strong  probable  grounds  to 
suppose,  that  the  merits  have  not 
been  fairly  and  fully  discussed,  and 
that  the  decision  is  hot  agreeable 
to  the  justice  and  truth  of  the  case, 
they  will  grant  a  new  trial ;  3 
Black.  Com.  892 ;  6  T.  R.  638 ;  2 
Arch.  Pr.  222;  Hutchinson  v. 
Coleman^  5  Hals.  74. 

Upon  an  examination  of  the  nu- 
merous authorities,  most  of  which 
have  been  referred  to  by  the  coun- 
sel in  this  cause,  it  will  be  seen, 
that  as  the  courts  of  law  have  ex« 
tended  their  jurisdiction  over  this 
subject,  the  courts  of  equity  have 
withdrawn  their  jurisdiction  from 
it.  And  this  is  in  accordance  with 
the  general  principle,  that  where  a 
court  of  law  can  furnish  an  ade^ 
quate  remedy,  a  court  of  equity 
will  not  interfere. 

HenCe,  it  has  become  the  settled 
doctrine  of  the  English  chancery, 
not  to  relieve  against  a  judgment 
at  law  on  the  ground  of  its  being 
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contrary  to  equity,  unless  the  party 
aggrieved  was  ignorant  of  tlie  fact 
in  question,  pending  tlie  suit,  or  it 
could  not  have  been  received  as  a 
defence ;  Williams  v.  Lee^  3  Atk. 
223. 

In  Bateman  v.  Willoe^  1  Sch.  & 
Lef.  201,  Lord  Redesdale  said: 
^^  There  are  cases  cognizable  at  law, 
and  also  at  equity,  and  of  which 
cognizance*  cannot  be  effectually 
taken  at  law,  and  therefore  equity 
does  sometimes  interfere;  so  where 
a  verdict  has  been  obtained  by 
fraud,  or  where  a  party  has  pos- 
sessed himself  improperly  of  some- 
thing by  means  of  which  he  has  an 
unconscientious  advantage  at  law, 
which  equity  will  either  put  out  of 
the  way,  or  restrain  him  from 
using ;  but  without  circumstances 
of  that  kind  I  do  not  know  that 
equity  ever  does  interfere  to  grant 
a  new  trial  of  a  matter  which  has 
already  been  discussed  there,  and 
over  which  the  courts  of  law  can 
have  full  jurisdiction." 

A  chancellor  will  not  take  cog- 
nizance of  a  legal  defence  or  cause 
of  action,  meiely  because  there  has 
been  a  mis  trial  in  the  court  of  law, 
aiid  will,  on  the  contrary,  send  the 
issue  to  aiK>ther  jury ;  Howe  v. 
Martell^  28  Illinois,  445.  In  Howe 
V.  Mariell^  a  verdict  and  judgment 
in  ejectment  were  obtained  during 
the  absence  of  the  defendant,  on 
the  faith  of  an  agreement  that  the 
case  should  not  be  brought  to  trial, 
aud  he  was  ousted  under  writ  of 
habere  facias.  He  filed  a  bill  for 
relief,  aud  the  court  reinstated  him 
and  ordered  a  new  trial,  but  re- 
fused to  euter  on  the  question  of 
title,  which  was  remitted  to  the 


legal  forum.  But  the  rule  is  not 
inflexible,  and  If  it  appears  that 
the  case  involves  a  long  and 
complicated  account,  it  may  be 
referred  to  a  master,  and  a  final 
decree  rendered  in  accordance  with 
his  report ;  Runt  v.  Nace,  6  Grat- 
tan,  50.  So,  when  it  appears  from 
the  answer,  that  there  is  no  legal  or 
available  cause  of  action,  the  in- 
junction may  be  made  perpetual, 
without  the'  form  of  sending  the 
case  back  to  law ;  Fropst  v. 
Meadowifj  13  Illinois,  160. 

In  general,  a  court  of  equity  will 
not  order  a  new  trial,  on  the  ground 
that  a  receipt  or  other  material 
document  was  lost  or  missing,  and 
has  been  discovered  since  the  ver* 
diet.  This  is  a  rule  of  policy,  in- 
tended to  aecure  care  and  vigilance, 
and  prevent  parties  from  coming 
forward  subsequently  with  evi- 
dence, which  a  close  investigation 
would  have  disclosed  at  the  time. 
Interest  reipublicm  ut  sit  Jinis 
liiium  ;  and  a  failure  of  justice  in 
a  particular  instance,  is  not  so  great 
an  evil,  as  that  there  should  be  no 
certain  end  to  litigation ;  Ander- 
son v.  Roberts^  18  Johnson,  533. 
Thus,  where  a  plaintiff,  not  being 
able  to  prove  a  letter  written  by 
him  to  the  defendant,  filed  a  bill 
of  discovery  to  clear  up  the  mat- 
ter, and  the  defendant  pleaded  the 
verdict  and  demurred  for  want  of 
equity,  the  plea  and  demurrer  were 
allowed  (Ch.  Cases ;  65,  3  Viner, 
542).  Where  money  was  paid  in 
part  for  goods  sold,  and  the  re- 
ceipts were  lost,  and  the  whole  was 
recovered  at  law,  a  bill  of  discovery 
was  then  filed,  and  Lord  Keeper 
North  sbid,  ^^you  come  too  late 
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for  a  discovery  after  verdict;" 
Anderson  t.  Roberts^  18  JohnsoU, 
515,533. 

The  rule  admits  of  an  exception 
irhere  it  appears  f^om  the  plead, 
ings  or  proofs,  that  the  complain- 
ant must  have  known  that  his  de- 
mand was  uncon«tcientious,  and 
yet  went  on  to  judgment.  Such  a 
case  may  arise  where  a  creditor 
who  has  been  paid  in  full,  brings 
suit  and  obtains  a  judgment  in 
consequence  of  the  inability  of  the 
defendant  to  lay  his  hands  on  a  re- 
ceipt, which  is  subsequently  found 
and  produced.  Under  these  cir- 
cumstances the  debtor  can  liardly 
be  acquitted  of  laches^  and  yet  a 
chancellor  may  issue  an  injunction, 
to  prevent  the  creditor  from  tak- 
ing an  undue  advantage  which  is 
not  distinguishable  in  its  effects 
from  fraud ;  Wildey  v.  Mc  Connelly 
63  Illinois,  238 ;  Biggins  v.  Brock- 
man^  lb.  316;  Gardner  v.  Bow- 
ling^ 12  Oil!  &  Johnson,  381. 

In  VcUhier  v.  Zane^  6  Grattan, 
246,  267,  the  accidental  loss  of  a 
material  document,  was  held  to  be 
a  sufficient  excuse  for  the  com- 
plainant's failure  to  make  defence 
at  law,  and  authorize  him  to  come 
into  equity  for  a  perpetual  injunc- 
tion, on  the  ground  that  the  note 
on  which  the  judgment  was  ren- 
dered, had  been  obtained  by  fraud. 
This  decision  is  questionable,  be- 
cause the  plaintiff  was,  if  not  a 
holder  for  value,  one  who  had  taken 
the  note  in  good  faith  for  an  ante- 
cedent debt. 

It  is  equally  well  settleil  that  re- 
lief will  not  be  gi*anted,  because 
the  trial  took  place  in  the  absence 
of  the  complainant,  and  of  his  at- 


torney, unless  it  is  shown  i^ot  only 
that  he  was  prevented  from  ap- 
pearing by  accident,  but  that  there 
were  no  laches  on  his  part  at  the 
time  or  afterwards ;  French  v. 
Carver^  1  Porter,  549 ;  Drew  v. 
Hague^  8  Alabama,  438 ;  Watts  v. 
Oayle^  20  Id.  87.  It  is  not,  there- 
fore, enough  to  show  that  the  case 
was  undefended  in  consequence  of 
the  illness  or  death  of  tlie  party  or 
of  his  attorney  ;  the  presumption 
being  that  a  continuance  would 
have  been  granted,  or  a  new  trial 
awarded  on  a  motion  to  that  effect 
in  the  original  forum ;  Monk  v. 
Cardiff  6  Porter,  24;  Powel  v. 
Stewart^  17  Alabama,  719;  Bobb 
V.  Ealsey^  11  Smedes  &  Marshall, 
140  ;  Watson  v.  Palmer^  5  Arkan- 
sas, 501 ;  Lester  v.  ffoskins^  26 
Id.  63 ;  Jamison  v.  May^  13  Id . 
600. 

In  Essex  County  v.  Berry^  2 
Vermont,  161,  the  bill  was  dis- 
missed, although  the  cause  had 
gone  by  default,  in  consequence  of 
the  miscarriage  of  a  letter  ad- 
dressed to  the  defendant's  attorney, 
asking  him  to  appear  and  take 
charge  of  the  suit.  So,  it  is  not  a 
sufficient  ground  for  relief,  that  the 
complainant  was  prevented  from 
reaching  the  court  with  his  wit- 
nesses, by  the  swelling  of  an  inter- 
vening stream,  unless  it  appears 
that  he  could  not  have  arrived  in 
time  to  move  for  a  new  trial ;  En- 
glish V.  Savage^  14  Alabama,  342. 

It  results,  from  what  is  here  said, 
that  an  injunction  will  not  be 
granted  after  verdict  in  aid  of  a 
legal  defence,  however  just,  unless 
it  appears  that  the  complainant 
was  prevented  from  laying  his  case 


1882   INJUNCTIONS  AGAINST  PKOCBBDING  AT  LAW. 


properly  before  the  jury,  or  obtain- 
ing a  new  trial,  by  fraud  or  acci- 
dent, without  any  admixture  of 
negligence;  Duncan  v.  Lyon^  3 
Johnson  Ch.  351  ;  Glover  v. 
Hodges^  Saxton,  351  ;  Mann  v. 
Mucker^  10  Grattan,  506 ;  Bently 
V.  Bollard^  1  English,  79 ;  Fowler 
V.  Roe^  3  Stockton,  367;  Thur- 
mond V.  Durham^  3  Yerger,  991 ; 
Burton  v.  Wiley ^  26  Vermont,  430 ; 
Stinnett  v.  The  Branch  Bank  of 
Mobile^  9  Alabama,  120;  Beaver 
V.  Erwin^  7  Iredell  Eq.  250.  It  is 
not,  therefore,  a  suflQcient  ground 
for  such  relief,  that  the  party  was 
surprised  by  the  false  or  erroneous 
statements  of  his  witnesses,  or  of 
the  witnesses  called  on  the  other 
side,  because  he  might  presumably 
have  adduced  other  testimony, 
which  would  have  revealed  the 
truth  ;  Smith  v.  Lowry,  1  Johnson 
Cb.  320  ;  Woodworth  v.  Van  Bus- 
kirk^  lb.  432 ;  Drew  v.  Hayne^  8 
Alabama,  438 ;  and  the  principle 
is  the  same  where  one  goes  to  trial 
iu  the  absence  of  his  witnesses,  or 
in  reliance  on  a  witness  who  is  in- 
toxicated and  cannot  state  the 
fucts  clearly  or  correctly  ;  The 
State  Bank  v.  Stanton^  2  Oilman, 
352 ;  Governor  v.  Brown ^  13  Ala- 
bama, 540.  The  credibility  of  wit- 
nesses, and  whether  their  mistakes 
or  errors  are  a  ground  for  a  new 
trial,  can  be  best  determined  by 
the  tribunal  which  hears  the  testi- 
mony, and  should  not,  therefore, 
be  brought  into  another  forum  for 
adj  udication ;  Vaughan  v.  Johnson^ 
1  Stockton  Ch.  178. 

A  verdict  obtained  by  tampering 
with  the  witnesses  of  the  opposite 
party,  stands  on  a  different  footing 


and  may  be  enjoined  if  the  fraud 
is  not  discovered  until  it  is  too  late 
to  move  for  a  new  trial ;  Burgess 
v.  Lovengood^  2  Jones  Eq.  457. 

"  The  cases,"  said  Pearson,  J.,  in 
Burgess  v.  Lovengood^  "  of  Fen- 
tretts  V.  Bobbins^  N.  C.  Term  Rep. 
177;  Peagram  v.  King^  2  Hawk. 
Rep.  295 ;  Id.  605  ;  Deaver  v,  Er^ 
win^  7  Iredell  Eq.  R.  250 ;  Dyche 
V.  Patton^  8  Id.  296,  recognize  the 
general  doctrine  that  if  a  verdict 
be  obtained  in  an  action  in  a  court 
of  common  law,  by  fraud,  circum- 
vention, or  perjury,  a  court  of 
equity  may  decide  that  the  party 
shall  consent  to  set  aside  such  ver* 
diet,  and  have  the  matter  tried  de 
novo  at  law;  in  other  words,  a 
court  of  equity  may  require  the 
party  to  give  his  adversary  a  new 
trial.  But  it  is  agreed  that  this 
power  should  be  exercised  with 
^extreme  caution,'  and  the  appli« 
cation  of  the  doctrine  is  greatly 
restricted,  and  is  confined  to  cases 
which  present  ^peculiar  circum- 
stances' under  the  maxim  Hhere 
must  be  an  end  to  litigation.' 

^^  For  instance,  the  doctrine  does 
not  apply  if  the  court  be  misled, 
and  from  ignorance,  or  other  cause, 
mistake  the  law ;  for  equity  cannot 
review  the  judgments  of  courts  of 
law.  So,  it  is  agreed  that  the  doc- 
trine only  applies  where  there  is 
new  maiter^  or  something  discov- 
ered after  the  trial  at  law,  and 
which  could  not  have  been  availa^ 
ble  either  on  the  trial  or  as  a  ground 
for  a  new  trial  in  that  court.  So 
it  is  agreed,  that  to  set  aside  the 
verdict  on  the  ground  of  its  being 
obtained  by  ^perjury,  there  must  be 
an  allegation  that  the  party  who 
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used  the  testimony  knew  it  to  be 
false.  So  there  must  not  only  be 
newly  discovered  evidence,  but 
such  evidence  must  bear  directly 
upon  the  merits  of  the  case,  and 
must  be  decisive  of  it,  and  not  tend 
simply  to  impeach  the  testimony 
of  a  witness  in  a  former  trial,  or 
to  add  cumulative  evidence  as  to 
a  matter  before  controverted.  In 
this  connection  we  will  remark, 
that  Peagram  v.  King  was  decided 
at  a  time  when,  according  to  M*Far^ 
land  V.  Shaw^  2  Car.  L.  Rep.  102, 
the  dying  declarations  of  the  wit- 
ness, Jinks,  were  evidence  in  chief, 
and  not  merely  evidence  to  im- 
peach. 

'*In   Terry  v.   Young^  Pre.  in 
Ch.  193,  the  lord  keeper  declared, 
*  tlie  relief  must  be  grounded  upon 
new  matter,  and  not  what  was  tried 
before.    When  it  consists  in  swear- 
ing only,  I  will  never  grant  a  new 
trial,  unless  it  (that  is,  the  false- 
hood) appear  by  deed  or  writing^ 
or  that  the  -witness,  upon  whose 
testimony  the  verdict  was  given, 
has  been    convicted  of  perjury,^ 
Accordingly,  in  Peagram  v.  King^ 
which  is  the  only  case  in  which 
our  courts  have  applied  the  gene- 
ral doctrine  (as  it  is  termed),  this 
qualification  is  assumed  to  be  cor- 
rect ;  and  the  court  treat  the  fact 
of  the  death  of  the  witness  before 
a  prosecution  could  be  instituted, 
as  bringing  the  case  within  the 
reason  of  the  decision." 

In  Steward  v.  Garr^  50  Illinois, 
238,  a  verdict  and  Judgment  were 
obtained  on  the  testimony  of  a 
single  witness,  and  the  court  de- 
creed a  new  trial  on  his  affidavit 
that  his  evidence  was  false,  but 


the  case  does  not  seem  to  be  with- 
in the  rule ;  Falls  v.  Robinson^  5 
Maryland,  365. 

It  is  well  settled  that  a  new  trial 
will  not  be  granted,  because  the 
complainant  was  prevented  from 
laying  his  case  before  the  Jury  by 
fraud,  accident,  or  mistake,  where 
the  evidence  which  he  was  unable 
to  adduce  is  merely  cumulative, 
nor  unless  it  is  so  clear,  that  there 
can  be  no  doubt  as  to  the  result  if 
the  case  goes  to  another  Jury.    See 
Bobisonv,  Wheeler ^bl  New  Hamp- 
shire, 385 ;   Houston  v.   Smithy  6 
Iredell  Eq.  264.    This  is  a  general 
rule,  and  prevails,  whether  the  ap- 
plication is  made  in  a  court  of  law 
or  before  a  chancellor.    The  rule 
is    clearly  stated   in   Holmes    v. 
Stateler,  57  Illinois,  29.   "  Where  a 
party  has    been  brought  into  a 
court  of  law,  and  has  had  an  op- 
portunity of  interposing  a  defence, 
and  fails  to  do  so,  the  repose  of 
society  requires  that  by  the  Judg- 
ment then  rendered,  the  litigation 
should  there  end  and  the  contro- 
versy terminate,  unless  by  acci- 
dent, mistake,  or  fraud,  the  party 
has  been  prevented  from  interpos- 
ing his  defence,  or  establishing  his 
claim.   And  even  though  the  Judg- 
ment is  manifestly  wrong  in  law 
and  in  fact,  or  when  allowing  it 
to  stand  will  compel  the  payment 
of  a  debt  the  defendant  does  not 
owe,  unless  it  appears  it  was  ob- 
tained by  fraud  or  was  the  result 
of  accident  or  mistake,  relief  in 
equity  will  not  be  granted. 

"  Where,  however,  a  party,  after 
making  every  effort  in  his  power 
to  discover  evidence,  fails,  upon  its 
being   afterwards    discovered,    a* 
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court  of  equity  will  treat  this  as 
an  accident,  and  will,  when  satis- 
fied that  such  evidence  would  have 
produced  a  difiTenent  result,  and 
that  the  judgment  thus  obtained  is 
unjust  and  should  not  be  paid, 
grant  a  new  trial ;  but  all  these^re- 
quirements  must  concur  before  it 
will  interpose  its  power  to  afford 
relief.  It  must  appear  that  the 
judgment  is  manifestly  wrong; 
that  the  evidence  has  come  to  the 
knowledge  of  the  complainant  after 
the  trial;  that  he  had  exhausted 
all  reasonable  means  and  efforts  to 
discover  it  before  the  trial,  and 
that  it  would,  without  a  i-eason- 
able  doubt,  when  introduced  on  a 
Tlew  trial  produce  a  different  re- 
sult; it  is  not  enough  that  the 
newly  discovered  evidence  only 
renders  it  probable  that  a  different 
result  would  follow." 

For  like  reasons,  where  a  valid 
defence  fails  through  the  disquali- 
fication or  incompetency  of  the 
only  witnesses,  who  are  acquainted 
T\ith  the  transaction,  a  court  of 
equity  may  enjoin  the  judgment,  or 
grant  a  new  trial,  especially  if  the 
facts  were  not  known  to  the  oppo- 
site part}',  and  could  not  have 
been  brought  to  light  by  a  bill  for 
discovery ;  Norton  v.  Woods^  5 
Paige,  249;  Holder  v.  McCann^ 
7  Id.  456 ;  Jordan  v  Laftin^  13 
Alabama,  547 ;  and  in  the  case 
last  cited,  a  surety  who  had  been 
sued  jointly  with  the  principal,  was 
held  entitled  to  come  into  chan- 
cery after  verdict,  on  tlie  ground 
that  his  defence  lay  exclusively 
within  the  knowledge  of  the  princi- 
pal, and  could  not  be  substantiated 
at  the  trial,  because  the  latter  was 


a  party,  and  could  not  be  allowed 
to  give  evidence  in  his  own  behalf. 
But  the  exclusion  of  the  witnesses 
who  are  put  on  the  stand,  will  not 
justif}"^  the  intervention  of  a  chan- 
cellor, if  there  are  other  persons 
who  are  cognizant  of  the  facts, 
and  might  have  been  called  to  tes- 
tify ;  Robinson  v.  Wheeler^  51  New 
Hampshire,  385. 

Ignorance. — A  court  of  equity 
will  not  enjoin  a  judgment,  because 
the  complainant  was  ignorant  of 
the  facts,  which  are  set  forth  in  the 
bill  as  constituting  a  defence,  unless 
it  is  shown  that  he  could  not  have 
ascertained  the  truth  in  time  to  lay 
it  before  the  jury ;  Taliaferro  v- 
The  Bank^  23  Alabama,  755; 
Powers  V.  Butler^  3  Green  Ch* 
465  ;  Mean  v.  Rucker^  10  Grattan, 
506:  Slack  v.  Wood.  9  Id.  40. 
Floyd  V.  Jayne^  6  Johnson's  Ch. 
479 ;  Bieme  v.  Mann^  5  Leigh,, 
364  ;  Hare  v.  Lowe^  19  Alabama, 
224;  McOrew  v.  Toynheckbee 
Bank^  5  Porter,  557.  It  was  ac* 
cordingly  held  in  the  case  last 
cited,  that  a  surety  could  not  rely 
on  his  ignorance  that  the  debt  had 
been  paid  by  the  principal,  in  sup- 
port  of  a  bill  for  a  new  trial,  be^ 
cause  he  ought  to  have  inquired  of 
the  principal,  or  called  him  as  a 
witness ;  and  in  Taylor  v.  StUton^ 
15  Georgia,  103,  the  court  held 
that  to  give  an  equitable  right  of 
relief  against  a  judgment,  these 
things  must  concur :  ignorance  of 
the  defence,  diligence  on  the  part 
of  the  defendant,  and  inability  to 
obtain  redress  by  an  application  in 
the  original  forum.  Or  as  the  rule 
has  been  stated  in  other  instances, 
it  is  not  enough  that  the  complain- 
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ant  was  ignorant  of  the  facts  when 
the  case  was  tried  ;  it  must  appear 
that  he  could  not. have  acquired 
the  requisite  information  with 
proper  effort;  Miller  v.  OaskinA, 
Sinedes  &  Marshall  Eq.  524 ; 
Falls  V.  Robinson^  5  Maryland, 
345 ;  see  Lee  v.  Tn8^  Bank^  2  Ala. 
2i,  Slinnet  v.  The  Branch  Bank 
9  Id.  121. 

It  has  been  held  conversely,  that 
one  who  is  prevented  from  making 
a  just  defence  by  ignorance,  may 
obtain  relief  in  equity,  if  he  can 
satisfy  the  court  that  he  could  not 
have  ascertained  the  truth  by  in- 
quiry, and  that  the  opposite  party 
knew  that  the  claim  was  invalid  or 
had  been  discharged ;  Gardiner  v. 
Bowling^  12  Gill  k  Johnson,  381 
Fitch  V.  Polk^  7  Blackford,  564 
Meed  v.  Harvey^  28  Arkansas,  44 
Davis  V.  Tilestan,  6  Howard,  114 
JVinthrop  v.  Lane^  8  Desaussure, 
310. 

A  judgpent  was  accordingly  en- 
Joined  in  the  case  last  cited,  on 
proof  of  a  defence  growing  out  of 
transactions  between  the  plaintiff 
in  the  Judgment  and  a  third  per- 
son, of  which  the  complainant  was 
Ignorant  when  the  case  was  tried, 
and  until  it  was  too  late  to  set 
aside  the  verdict.  The  chancellor 
said :  ^'  It  is  true,  that  if  a  party 
does  not  use  reasonable  diligence 
to  obtain  testimony  material  to  his 
cause,  it  is  a  neglect  for  which  he 
must  suffer.  And  he  shall  not  be 
allowed  to  renew  the  litigation,  on 
pretence  of  the  discovery  of  new 
evidence,  which  he  ought  to  have 
obtained  before  tite  firat  trial.  But 
this  rule  itself  has  reasonable 
limits.    The  testimony  must  have 


been  within  the  knowledge  of  the 
party,  or  he  must,  have  had  some 
clue  to  guide  him  in  the  search, 
before  he  can  be  said  to  have  ne- 
glected the  proper  steps  to  ob- 
tain it. 

In  the  case  of  the  Countess  of 
Oainborough  v.  Oifford^  reported 
in  2  P.  Wms.  424,  it  is  laid  dowx^ 
that  a  court  of  equity  may  give 
relief  in  a  matter  where  the  defend- 
ant at  law  might  have  defended 
himself;  as  if  plaintiff  at  law  re-- 
cover a  debt  at  law,  and  the  defend- 
ant afterwards  discovers  a  receipt 
under  the  plaintiff's  own  hand  for 
the  money  in  question.  There  the 
plaintiff  recovered  at  law  against 
con8cienee,and  though  the  receipt 
was  in  the  defendant's  custody, 
yet  he  not  being  then  apprized  of 
it,  seems  entitled  to  the  benefit  of 
equity.  So  if  the  plaintiff's  own 
book  appeared  to  be  crossed,  and 
the  money  paid  before  the  action. 
So  if  other  circumstances  showing 
injustice  done  by  the  verdict  at 
law  by  surprise  or  accident,  or 
I  may  add  ignorance,  as  in  the 
very  case  reported." 

No  case  can  be  stronger  for  the 
application  of  this  principle,  than 
where  advantage  is  taken  of  the 
ignorance  of  an  executor,  to  obtain 
judgment  for  a  debt  which  has 
been  satisfied  by  the  testator;  Oar'- 
diner  v.  Bowling ;  because  the  de- 
fendant is  then  unavoidably  in  the 
dark,  and  may  have  no  clue  to  di- 
rect his  inquiries. 

In  Gardiner  v.  Bowling^  relief 
was  afforded  against  a  judgment 
which  the  complainant  had  con- 
fessed, as  her  husband's  adminis^ 
tratrixy  on  the  production  of  a  re- 
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ceipt,  although  the  intestate  had 
informed  her  that  the  debt  was 
paid,  and  the  receipt  was  among 
his  papers,  because  it  appeared 
that  these  were  in  the  custody  of 
a  co-administrator,  who  answered 
her  inquiries  by  sajnng  that  he  had 
made  a  diligent  search,  and  that  no 
such  document  could  be  found. 

The  court  held,  in  effect,  that 
the  seeming  negligence  of  the  com- 
plainant, was  excused  by  the  fact 
that  the  papers  were  in  the  keeping 
of  the  co-adffiinistrator,  on  whom 
she  relied  as  a  man  of  business, 
and  that,  as  she  had  been  misled 
by  the  creditor's  declaration  under 
oath  in  the  Orphans'  Court  that 
the  debt  was  Justly  due,  there  was 
a  sufficient  ground  for  the  interpo- 
sition of  a  chancellor. 

After-discovered  Evidence. — 
A  prayer  for  relief  on  the  ground 
of  after-discovered  evidence,  is 
questionable,  and  should  not  be 
granted,  unless  it  is  shown  not  only 
that  the  right  is  with  the  complain- 
ant, but  that  be  could  not  have  es- 
tablished it  in  due  season.  For, 
as  the  allegation  is  not  that  he  was 
ignorant  of  the  defence,  but  that 
he  did  not  know  of  the  existence 
of  the  proofs  which  he  has  since 
obtained,  there  is  a  presumption 
that  the  same  diligence  would  have 
been  successful  at  an  earlier  pe- 
riod ;  see  Nelson  v.  Leigh^  4  Ire- 
dell Eq.  100;  Henderson  v.  Mit- 
chell^ I  Bailey  E;q.  113;  Le  Guen 
•  V.  Oouverneur^  1  Johnson's  Cases, 
495.  The  court  said,  in  the  case 
last  cited :  "  The  charge  of  fraud 
was  in  their  knowledge,  and  if  it 
did  exist,  the  presumption  is  that 
they  had  the  proof  in  their  power ; 


for  the  presumption  is,  that  a  party 
is  not  ignorant  of,  or  incapable  of 
evincing,  the  truth  of  his  cause. 
If  the  fact  be  so  it  is  incumbent 
on  him  to  show  it,  in  order  to  ex- 
cuse the  apparent  neglect,  and  sup- 
port his  claim  to  an  exemption  in 
his  favor.  In  the  present  case 
there  is  no  circumstance  alleged, 
from  which  it  can  be  reasonably 
inferred  that  the  respondents  could 
not  with  proper  diligence  have 
possessed  themselves  of  evidence 
of  the  fact,  if  such  was  the  fact,  in 
the  trial  at  law,  and  no  such  pre- 
tence is  alleged  in  their  bill" 

The  rule  is  not  inflexible,  and  if 
the  paity  who  files  the  bill  can 
succeed  in  showing  that  he  has  not 
been  negligent,  and  that  the  claim 
of  the  opposite  party  is  fraudulent, 
or  so  entirely  destitute  of  founda- 
tion that  it  could  not  have  been 
made  in  good  faith,  there  is  a  strong 
appeal  to  the  conscience  of  a  chan- 
cellor, ani  relief  may  be  granted 
in  the  exercise  of  a  sound  discre- 
tion ;  see  Cantey  v.  Blair ^  1  Rich- 
ardson Eq.  41 ;  Bellups  v.  Sears, 
5  Grattan,  31 ;  Williamson  v.  John" 
son^  1  Halsted,  537  ;  Dams  v.  TilU 
ston^  6  Howard,  114. 

The  case  is  still  stronger  for  re- 
lief, where  the  judgment  is  but  the 
consummation  of  a  preconcerted 
and  fraudulent  design,  especially 
where  the  means  are  such  as  must 
be  harmful  to  the  community,  as 
well  as  subversive  of  the  private 
right ;  The  Ocean  Insurance  Com- 
pany V,  Field,  2  Story,  65.  An  in- 
junction was  acccordingly  awarded 
in  this  case,  against  a  verdict  and 
judgment  on  a  policy  of  insurance, 
on  proof  that  the  vessel  had  been 
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purposely  cast  away  by  the  insured, 
and  that  although  this  was  known 
or  suspected  by  the  insurera,  they 
were  unable  to  ascertain,  or  procure 
the  means  of  substantiating  it,  in 
time  to  lay  the  proofs  before  the 
jury.  Story,  J.,  said,  that  it  was 
established  in  accordance  with  the 
judgment  in  Le  Guen  v.  Oouver- 
neur^  1  Johnson's  Cases,  495,  that 
an  injunction  would  not  be  granted 
for  the  sake  of  enabling  the  com- 
plainant to  make  a  defence  which 
was  known  to  him  at  the  trial,  and 
might  therefore  have  been  substan- 
tiated if  just,  but  that  the  rule  did 
not  apply  where  his  knowledge  was 
merely  conjectural,  or  at  best  a 
moral  certainty  for  which  there 
was  no  legal  proof.  If  the  in- 
surers had  good  reason  for  be- 
lieving that  the  loss  of  the  ves- 
sel was  the  result  of  design,  they 
were  not  aware  of  the  boring  of  the 
auger  holes,  which  had  been 
brought  to  ligtit  since  the  trial. 
Merely  cumulative  evidence  was 
not  a  sufficient  ground  for  the  in- 
tervention of  a  chancellor,  because 
the  public  interest  required  that 
there  should  be  an  end  to  litiga- 
tion, that  ^^  suits  may  not  be  im- 
mortal while  men  are  mortal,"  but 
that  ^^  where  the  defence  has  been 
imperfectly  made  out  at  the  trial, 
from  the  defect  of  real  and  sub- 
stantial proofs,  althougli  there  were 
some  circumstances  of  a  doubtful 
character,  or  some  presumptions 
of  a  loose  and  indeterminate  bear- 
ing before  the  jury, and  afterwards 
newly  discovered  evidence  has  come 
out  full  and  direct,  and  positive  to 
the  very  gist  of  the  controversy,  a 
court  of  equity  may  interfere  to 


grant  relief  and  to  sustain  a  bill  to 
bring  forth  and  try  the  force  and 
validity  of  the  new  evidence." 

The  case  is  still  stronger  when 
the  fraud  which  invalidated  the 
cause  of  action,  was  concealed 
from  the  complainant,  and  he 
was  thereby  prevented  from  re- 
lying on  it  as  a  defence  in  the 
court  of  law ;  Fitch  v.  Polk^ 
1  Blackford,  564.  A  judgment 
for  the  purchase  money  of  real  es- 
tate, was  accordingly  enjoined  in 
Fitch  V.  Polk^  on  proof  that  the 
vendee  had  been  misled  by  the 
vendor,  and  did  not  discover  tlie 
deceit  in  time  to  lay  it  before  the 
jury.  Sullivan,  J.,  said :  "  We  are 
satisfied  that  this  is  a  proper  case 
for  an  injunction.  It  appears  that 
the  complainant  was  deceived  by 
the  false  re^Sresentation  of  the  ven- 
dor as  to  his  title,  and  that  he  re- 
mained iu  ignorance  of  the  defect, 
until  after  the  rendition  of  the 
judgment.  This  excuse  for  not 
defending  at  law,  is  sufficient  to 
authorize  the  inference  of  a  court 
of  equity." 

In  Bust  V.  TTarc,  6  Grattan,  64, 
it  appeared  from  after-discovered 
evidence,  that  the  jury  had  mis- 
taken the  balance  in  a  suit  involv- 
ing mutual  accounts,  and  the  court 
granted  an  injunction,  and  referred 
the  case  to  a  commissioner;  but 
this  case  goes  beyond  the  line  as 
usually  drawn  ;  see  Falls  v.  Eobin- 
son^  5  Maryland,  |65. 

In  Williams  v.  Lee,  3  Atyk.  » 
223,  Lord  Hardwieke  said :  ^'  As 
to  relief  against  verdicts,  for  be- 
ing contrary  to  equity,  those  cases 
are,  where  the  plaintiflT  knew  the 
fact  of  his  own  knowlecfge  to  be 
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otherwise  than  what  the  jury  find 
by  their  verdict,  and  the  defendant 
was  ignorant  of  it  at  the  trial ;  as 
where  the  plaintiff's  action  might 
be  for  a  debt,  &c.,  and  the  defend- 
ant after  the  verdict,  discovers  a 
receipt  for  the  very  demand*  in 
the  action  here  the  court  would  re- 
lieve. Bat  even  in  these  cases  they 
will  not  always  relieve  against  a 
veixiict,  where  the  defendant  sub- 
mits to  try  it  at  law  first,  when 
he  mig'ht  by  a  bill  of  discovery 
have  come  at  this^  fact  by  the 
plaintiff's  answer  upon  oath,  be- 
fore any  trial  at  law  was  had." 
It  results  from  what  is  here  said, 
that  a 'bill  for  a  new  trial  should 
not  be  sustained,  unless  there 
was  mala  fiden  on  the  plain- 
tiff's part  in  enforcing  a  demand 
which  he  must  have  known  to 
be  unjust,  and  such  ignorance  on 
tlie  part  of  the  complainant,  as 
excuses  his  apparent  negligence 
in  not  applying  for  relief  before 
verdict. 

Awards. — It  is  well  settled  that 
a  court  of  equit}'  may  enjoin  or  vr • 
cate  an  award,  for  misbehavior 
or  corruption  on  the  part  of  the  ar* 
bitrators,  or  where  the  party  in 
whose  favor  it  was  rendered  ia 
chargeable  with  fraud  or  malprac- 
tice ;  Gleland  v.  Hedley^  5  Rhode 
Island,  163 ;  Ludington  v.  Taft^ 
10  Barb.  447  ;  Rand  v.  Redinglon^ 
13  New  Hamp.  72 ;  Sisk  v.  (?ory, 
27  Maryland,  401  ;  Craft  v. 
Tliompson^  51  New  Hamp.  543; 
Allen  V.  Ranney^  1  Conn.  571; 
Brown  v.  Oreen,  7  Conn.  542; 
JDuren  v.  Qetsckell^  55  Maine,  251 ; 
Spurck  V.  Crook^  19  Illinois,  415; 
Wingale   v.  Haywood^    40     New 


Hamp.  437 ;  Elkins  v.  Page^  45  Id. 
310 ;  The  Grand  Falls  Man.  Co.  v. 
Fbrster,  45  Id.  110;  Adam's  Eq* 
*1 92 ;  Lee  v.  Petillo,  4  Leigh,  436 ; 
The  Boston  Water  Power  Co.  v; 
Gray,  6  Metcalf,  131,  169. 

In  the  case  last  cited  Shaw,  C* 
J.,  said :  ^^  The  class  of  cases  ia 
which  the  court  will  set  aside  an 
award,  upon  matter  not  arising 
out  of  the  submission  or  award, 
is  where  there  is  some  corruption, 
partiality,  or  misconduct  on  the 
part  of  the  arbitrators,  or  some 
fraud  or  imposition  on  the  part  of 
the  party  attempting  to  set  up  the 
award,  by  means  of  which  the  ar- 
bitrators were  deceived  or  misled. 
In  neither  of  these  cases  is  the  re* 
suit  the  deliberate  and  fair  judg« 
ment  of  the  judge  chosen  by  the 
parties :  the  former  is  the  result 
of  prejudice,  uninfiuenced  by  law 
and  fact ;  the  latter  may  be  a  true 
judgment,  but  upon  a  case  falsely 
imposed  on  them  by  the  fraud  of  a 
party."  An  award  will  accord- 
ingly be  set  aside,  if  it  appears  that 
one  of  the  parties  had  a  private 
conference  with  one  of  the  arbi- 
trators, or  that  he  laid  evidence 
before  them,  in  the  absence  of  the 
other  party  and  without  his 
knowledge  or  assent,  although 
the  information  was  given  at  their 
instance,  or  request,  and  without 
any  sinister  or  corrupt  design  ; 
Cleland  v.  Hedley ;  Harvey  v. 
Stilton^  7  Bevan,  445 ;  Sisk  v. 
Garey^  27  Maryland,  40.  But  a 
judgment  on  an  award,  will  not  be 
enjoined  except  for  some  cause 
which  could  not  have  been  taken 
advantage  of  as  a  defence  at  law, 
or  which  the  complainant  could 
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iK>t  discover  until  after  the  judg- 
ment was  obtained  ;  see  Emerson  v* 
Udall^  13  Vermont,  477  ;  Shedeker 
V.  Pearson^  2  Barb.  Ch.  107 ;  Sink 
V.  Garey. 

Conflict  of  Jurisdiction. — 
The  rule  that  courts  should  ab- 
stain from  interfering  with  each 
other's  proceedings,  on  points 
where  they  have  a  common  or  co- 
ordinate jurisdiction,  is  sanctioned 
by  considerations  of  policy  and 
reasoui  and  should  not  be  disre* 
garded,  unless  it  is  apparent  that 
an  adherence  to  it  would  result  in 
a  failure  or  denial  of  justice ;  see 
The  Bank  of  Bellows'  Falls  v. 
llie  B.  &  R,  B.  B.,  2  Williams, 
471  ;  Grant  v.  Quick^  5  Sandford, 
112;  Loomis  V  Loomis^  3  Casey, 
233.  It  is  accordingly  a  general, 
though  not  invariable  rule,  that  a 
court  of  equitable  jurisdiction  will 
not  enjoin  a  suit  in  a  court  of  a  like 
jnrisdictiou ;  ante,  1324;  Bick- 
etts  V.  Johnson^  8  California,  31; 
Oorham  v.  Toomey^  9  Id.  77  ;  Dea- 
derick  v.  Smith jQ  Humphreys, 481. 
This  is  not  merely  because  the 
tribunal  in  possession  of  the  cause, 
oun  afford  all  the  relief  that  may 
be  requisite,  but  because  both  tri 
bunals  are  equally  armed,  and  each 
of  them  may  treat  the  interposition 
i»f  the  other  as  intrusion.  Hence 
a  cross-fire  of  injunctions,  which 
may  end  in  the  commitment  of  the 
parties  for  contempt,  and  perhaps 
of  the  oflicers  and  witnesses;  see 
Feck  V.  JennesH  7  Howard,  612, 
S24  ;  Ableman  v.  Bootk^  21  Id.  515, 
6'ach  a  conflict  of  jurisdiction 
seemed  imminent  in  the  reign  of 
James  II.  and  could  hardly  have 
been  avoided  but  for  the  wisdom 


with  which  the  field  of  jurispru- 
dence was  apportioned  between 
chancery  and  the  courts  of  com- 
mon law;  ante^  1297.  It  has  oc- 
curred in  our  own  times  in  New 
York,  under  circumstances  which 
are  a  lasting  blot  on  the  adminis- 
tration of  justice. 

It  is  therefore  providently  held 
in  Pennsylvania,  that  as  the  Or- 
phans' Courts  of  that  State  are 
courts  of  equity,  nothing  that  is 
within  their  jurisdiction  can  be 
withdrawn  from  it,  by  an  injunc- 
tion issued  by  a  Court  of  Common 
Pleas,  or  by  any  judge  sitting  as 
a  chancellor ;  Loomis  v.  Loomis, 
3  Casey,  233 ;  Mussleman^s  Estate^ 
16  P.  F.  Smith,  480. 

The  principle  is  nearly  if  not 
quite  the  same,  where  a  court  has 
both  legal  and  equitable  jurisdic- 
tion, and  can  exercise  the  powers 
of  a  chancellor  on  one  side,  and 
those  of  a  court  of  common  law 
on  the  other ;  Bicketts  v.  Johnson^ 

8  California,  34 ;  Anthony  v.  Bun- 
lap^   lb.  26;    Uhlf elder  v.    Levy^ 

9  Id.  607.  The  Circuit  and  Dis- 
trict  Courts  of  the  United  States 
are  in  this  category,  and  so  are  the 
Courts  of  Common  Pleas  iu  Penn- 
sylvania, and  the  Supi*eme  Courts 
in  New  York.  The  better  opinion 
therefore  seems  to  be  that  when 
an  action  has  been  brought  in  such 
a  tribunal,  and  the  defendant  finds 
it  needful  to  seek  relief  in  equity, 
he  should  apply  to  the  judges  who 
have  already  taken  cognizance  .of 
the  cause  in  their  legal  capacity ; 
Grant  v.  Quick^  6  Sandford,  612. 

The  courts  of  the  United  States 
are  prohibited  from  er.joining  the 
proceedings  of  the  State  tribunals, 
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and  if  one  who  is  sued  in  a  national 
court  Tvants  equitable  relief,  the 
bill  should  be  filed  on  the  other 
side  of  the  same  tribunal,  and  not 
in  a  State  Court,  nor  in  a  court 
of  the  United  States  for  another 
district;  Diggs  v.  Wolcott,  4 
C ranch,  119;  Feck  v.  Jen  n  ess,  7 
Howard,  612;  Bogers  v.  The  City 
of  Cranworth,  6  McLean,  337. 
So  a  bill  to  enjoin  a  suit  in  a  State 
court,  which  is  endowed  with 
equitable  powers,  ought  to  be  laid 
before  the  judges  who  issued  the 
summons  or  attachment;  Grant  v. 
Quick,  5  Sand  ford.  112. 

In  the  case  last  cited,  the  com- 
plainant obtained  an  injunction 
order  in  the  Superior  Court  of  the 
City  of  New  York,  restraining  the 
defendant  Irom  enforcing  or  at- 
tempting to  enforce,  certain  secu- 
rities and  agreements  in  writing. 
The  defendant  then  presented  an 
altidayit,  setting  forth  that  he  had, 
Xjrior  to  the  filing  of  the  bill,  sued 
the  complainant  in  the  Court  of 
Common  Fleas  ou  the  same  agree- 
ment ;  aud  the  iuj  unction  was  dis- 
solved, on  the  ground  that  the 
equitable  Jurisdiction  of  the  Couit 
of  Common  Pleas,  was  not  less 
full  tuan  that  of  the  Superior 
Court,  and  that  no  tribunal  in  the 
State  of  New  York,  could  right- 
fully enjoin  a  proceeding  in  another 
tribunal  of  tlie  same  State  having 
equal  power  to  grant  the  relief. 
Duer,J.,  said:  ''The  only  ground 
upon  which  tlie  Court  of  Chancery 
formerly  acted  in  granting  an  in- 
junction, in  cases  like  the  present, 
was  the  inability  of  the  court  of 
law,  in  which  a  suit  was  pending, 
to  grant  the  necessary  relief;  but 


as,  since  the  code,  the  jurisdiction 
of  all  our  courts  is  equitable  as 
well  as  legal,  or  more  properly  as 
the  distinction  between  legal  and 
equitable  except  in  reference  to  the 
nature  of  the  relief  demanded,  is 
now  abolished,  the  reasons,  by 
which  the  exercise  of  a  power  al- 
wa}S  invidious  and  frequently 
abused  could  alone  be  justiOed, 
have  ceased  to  exist,  and  have  left 
a  case,  to  which  the  maxim  em- 
phatically applies  that  ^cessante 
raiione  cessat  etiam  lexJ  " 

It  is  said  that  the  suit  in  the 
Common  Pleas  relates  only  to  one 
of  the  agreements  from  which  the 
plaintiff  seeks  to  be  relieved,  and 
that  the  injuction  should  there- 
fore be  only  partially  dissolved, 
but  it  is  evident  from  the  plead- 
ings that  all  the  securities  and 
agreements  set  forth  in  the  com- 
plaint, are  so  connected  that,  in  all 
probability  they  must  stand  or 
fall  together,  and  it  is  upon  this 
connection  that  the  complainant 
especially  insists. 

it  may  be  true  that  all  the  mat- 
ters set  forth  in  this  complaint, 
cannot  with  propriety,  be  set  forth 
in  an  answer  to  the  plaiutiflTs  com- 
plaint in  the  Common  Pleas,  or 
if  contained  therein  cannot  be 
made  the  ground  of  the  affirmative 
relief  to  which  the  plaintiff  deems 
himself  entitled;  but  there  is  an 
obvious  and  conclusive  repl3\  If 
affirmative  relief  cannot  be  granted 
to  the  plaintiff  upon  his  answer 
(whicu  however  I  am  far  from 
thinking),  he  may  file  a  complaint 
in  the  Common  Pleas  in  the  nature 
of  a  cross-bill,  and  that  court  ac- 
cording to  the  course  in  chanoery, 
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will  -  then  stay  the  proceedings  in 
the  first  suit,  until  both  shall  be  at 
issue,  sp  that  both  may  be  tried  and 
decided  at  the  same  time.  A  Ithough 
nominally  there  will  be  two  suits, 
Uiere  will  be  in  reality  but  one 
controversy.  It  is  in  the  Common 
Pleas  that  the  controversy  was 
commenced,  and  it  is  there  that  it 
ought  to  be  terminated." 

It  was  declared  in  like  manner, 
in  Carpenter  v.  Keating^  10  Abb. 
Pract.  R.  228,  that  ^'  as  a  defendant 
can  now,  as  a  general  rule,  inter- 
pose any  defence  he  may  have, 
whether  it  be  legal  or  equitable, 
and  thus  obtain,  by  answer,  mo- 
tion, or  otherwise,  all  the  relief  in 
the  original  suit  to  which  he  would 
be  entitled  if  he  instituted  a  dis- 
tinct proceeding,  it  is  no  longer 
requisite  or  allowable  to  commence 
a  suit,  nor  will  an  injunction  be 
granted,  merely  for  the  purpose  of 
restraining  the  proceedings  in  an- 
other suit,  both  being  in  the  same 
court ;  Barman  v.  Remsen^  23 
How.  Pr.  174 ;  Minor  v.  Webh^  10 
Abb.  Pr.  284;  Bowtrs  v.  Tall- 
madgej  16  How.  Pr.  325;  Arndt 
T.  Williams^  Id.  244  ;  Hunt  v. 
Farmers^  Loan  d:  IVust  Co,^  8  Id. 
416." 

It  was  held  for  like  reasons,  in 
Plato  v.  DeuHter^  22  Wisconsin, 
482,  that  as  the  Circuit  Courts  of 
Wisconsin,  possess  equal  powers, 
and  are  alike  authorized  to  afford 
equitable  relief,  so  a  suit  brought 
in  one  such  tribunal,  cannot  right- 
fully be  enjoined  by  a  writ  issuing 
from  another.  DLxon,  C.  J.,  said : 
^'  The  practice  of  the  Court  of  Chan- 
cery in  former  times  is  well  un- 
derstood.   An  original  bill  could 


not  be  sustained  either  by  parties 
or  privies  to  a  former  suit,  for  an 
injunction  to  restrain  proceedings 
under  a  decree  in  such  suit ;  Dyck- 
man  v.  Kemocher^  2  Paige,  26. 
And  the  rule  was  the  same  where 
the  new  bill  was  filed  either  ii^the 
same  or  another  circuit,  by  a 
stranger  to  the  original  suit ; 
Smith  V.  American  Life  Ins,  and 
Trust  Co.,  I  Clarke  Ch.  307  ;  Lane 
V.  Clark,  Id.  309 ;  Newton  v  Doug- 
lass, cited  in  1  Hofi'.  Ch.  Practice, 
89,  n.  (2).  The  proper  course  was 
to  apply  to  the  court  by  petition 
for  an  order  in  the  original  suit. 
Such  is  the  practice  in  this  State ; 
Farmers^  and  Millers^  Bank  v. 
Luther,  14  Wis  96 ;  The  State  ex 
rel.  Mills  v.  Kispert,  21  Wis.  387  ; 
see,  also,  Wilson  v.  Jar  vis,  19  Wis. 
697.  The  power  of  the  court  in 
which  the  judgment  or  decree  was 
rendered,  to  grant  the  requisite  re- 
lief in  cases  like  this,  is  undoubted. 
The  chancellor  might  always, either 
in  the  court  or  at  chambers,  sus- 
pend the  execution  of  a  final  order 
or  decree,  on  the  ground  of  subse- 
quent matter  that  would  render  its 
execution  oppressive  or  iniquitous ; 
Spann  &  Jennings  v.  Spanny  2 
HilPs  Ch.  R.  (S.  C)  156.  In  ifc- 
Cord^s  Heirs  v.  McClintock,  5 
Littell,  304,  a  person  not  a  party 
or  privy  to  a  chancery  suit,  had 
been  turned  out  of  the  possession 
of  land  under  a  writ  of  possession, 
issued  to  carry  the  decree  into 
effect.  He  applied  to  the  court  in 
the  same  suit,  and  obtained  a  writ 
of  restitution,  by  which  the  posBes- 
sion  of  the  land  was  restored  to 
him. 

The  former  practice  in  chancery, 
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not  to  interfere,  upon  a  new  bill 
filed  to  restrain  proceedings  in 
equity  already  pending,  is  in  per- 
fect harmony  with  the  provisions 
of  the  code,  and  fully  sustained  by 
the  modem  decisions;  Dederick 
V.  Syysradt^  4  How.  Pr.  R.  350 ; 
Hunt  V.  Farmers^  Loan  d^  Trust 
Co,^  8  Id.  416  ;  Bennett  v.  Le  Boy^ 
14  Id.  178 ;  Arndt  v.  Williams,  16 
Id.  244 ;  Orant  v.  Quick,  5  Sandf. 
612 ;  Anthony  v.  Dunlap,  8  Cal. 
26;  Bickett  v.  Johnson,  lb.  34; 
Bevalk  v.  Kraemer,  lb.  66 ;  Oor- 
ham  V.  Toomey,  9  Id.  77 ;  Uhlf el- 
der V.  Levy,  lb.  607."  The  authori- 
ties in  California  are  to  the  same 
effect,  that  one  who  seeks  to  en- 
join a  suit  or  Judgment,  must  apply 
to  the  court  wliich  is  in  possession 
of  the  cause ;  Uhlf elder  v.  Levy,  9 
California,  607 ;  Anthony  v.  Pwn- 
lap,  8  Id.  26 ;  Bickett  v.  Johnson, 
lb.  64." 

There  are,  nevertheless,  in- 
stances, where  it  is  requisite  to 
enjoin  a  proceeding  in  a  court  of 
equity,  in  order  to  prevent  a  fail- 
ure of  justice.  Such  a  case  may 
arise  where  two  persons  proceed 
severally  in  different  counties,  for 
the  same  cause  of  action.  Under 
these  circumstances,  the  defendant 
cannot  go  safely  to  trial  without  the 
risk  of  having  verdicts  against  him 
in  both  suits,  and  may  be  compelled 
to  file  a  bill  in  one  or  the  other  tri- 
bunal, for  an  injunction  and  inter- 
pleader. And  the  need  for  such 
relief  may  be  nearly,  if  not  quite 
as  great,  where  there  is  a  multi- 
plicity of  suits  for  different  causes 
of  action,  but  depending  on  the 
same  fact  or  principle ;  see  The 
Erie   B.   B.   Co,   v.   Bamsey,  45 


New  York,  637;  Uhlf  elder  ▼. 
Levy,  9  California,  607,  515; 
English  v.  Suback,  4  Id.  3L 

In  the  Erie  B.  B,  Go.  v.  Bam- 
sey, 45  N.  Y.  637,  Ramsey  indti- 
tuted  an  equitable  proceeding  in 
the  Supreme  Court,  in  the  sixth 
district,  against  the  Erie  Railway 
Company,  for  an  injunction  and 
the  appointment  of  a  receiver,  and 
the  defendants  went  before  an- 
other branch  of  the  same  court  in 
the  first  district,  and  obtained  an 
order  enjoining  him  from  the  fur- 
ther prosecution  of  the  suit  in  the 
sixth  district.  Ramsey  having 
disobeyed  the  order,  was  adjudged 
by  Barnard,  J.,  of  the  fira-t  dis- 
trict, to  be  guilty  of  a  contempt  of 
court,  and  to  be  answerable  in  the 
sum  of  $5,825,  with  costs,  and  to 
be  committed  to  the  common  jail 
until  the  fine  should  be  paid.  This 
sentence  was  sustained  by  the 
Court  of  Errors  and  Appeals,  not- 
withstanding the  objection,  that  if 
the  Erie  Railway  Company  stood 
in  need  of  equitable  relief,  it 
should  have  applied  to  the  judges 
who  were  already  in  possession  of 
the  cause,  and  not  to  another 
though  co-ordinate  branch  of  the 
same  tribunal. 

Folger,  J.,  said :  ^^  In  this  State, 
since  the  adoption  of  the  system 
of  practice  now  existing,  the 
equitable  jurisdiction  of  a  court 
to  restrain  proceedings  at  law  in 
another  court,  can  be  but  seldom 
invoked.  For  thero  are  but  few 
courts,  and  those  inferior,  which 
have  only  a  common  law  jurisdic- 
tion. The  courts  of  original  jur- 
isdiction are  mostly  possessed  of 
both   equitable  and  common  law 


EARL    OF    oxford's    CASE. 


1893 


powers,  and  they  are  moreover 
mostly  of  co-ordinate  jurisdiction. 
So  that  it  may  have  been  well  held, 
that  one  court  of  equitable  jurisdic- 
tion, may  not,  as  a  usual  proce- 
dure, restrain  the  proceedings  in 
another  court  of  equal  powers. 
For  one,  as  much  as  the  other,  has 
in  most  cases  the  means  of  doing 
exact  justice  to  all  the  suitors  be- 
fore it,  and  may,  as  well  as  the 
other,  aiford  to  the  suitor  any 
remedy  equitable  or  legal,  to 
which  he  is  entitled,  and  in  any 
proceeding  consistent  with  its 
established  rules  and  practice, 
though  it  would  be  too  much  to 
say  that  in  no  case  can  a  court 
restrain  the  suitors  in  another 
court  of  co-ordinate  powers.  Thus 
the  jurisdiction  of  a  court  of 
equity  to  interfere  to  prevent  a 
multiplicity  of  suits,  or  to  draw 
to  one  action  cognate  questions 
and  interests  sought  to  be  liti- 
gated in  many  actions,  is  well 
eatablished.  But  is  it  to  be  held 
that  the  exercise  of  this  jurisdic- 
tion is  thwarted  when  the  numer- 
ous suits  are  divided  among  seve- 
ral couits  of  co-ordinate  law  and 
equity  powers  ?  The  suit  to  bring 
to  one  judgment  all  the  actions 
must  be  iu  one  of  the  courts,  and 
to  make  that  suit  to  enjoin  the  par- 
ties to  the  suits  in  the  co-ordinate 
courts  from  proceeding  therein. 
An  instance  of  the  exercise  of  one 
branch  of  this  power,  sanctioned 
by  this  court,  is  found  iu  the  case 
of  N.  r.  and  N.  Hav.  B.  B.  Co.  v. 
Schuyler  (17  N.  Y.  692).  Nor  is 
it  without  other  precedent,  that  a 
court  of  equity,  by  action  insti- 
tuted before  it,  may  question  the 
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proceedings  in  another  court  of 
equity.  Thus,  one  court  of  equity 
has  overhauled  the  decree  of  an- 
other court  of  equity  for  fraud, 
contrivance  or  covin  in  the  ob- 
taining of  it.  ( Baudon  v.  Beecher^ 
3  Clark  &  Fin.  479;  Manatqn  y. 
Molesworth^  I  Eden,  25.) 

If  it  may  entertain  an  action  for 
that  purpose,  in  which  its  decree, 
if  favorable  to  the  moving  party, 
will  have  the  effect  to  forever  re- 
strain the  execution  of  the  decree, 
the  validity  of  which  is  brought 
in  question,  why  may  it  not, 
pending  the  suit  before  it,  restrain 
by  temporary  injunction  the  exe- 
cution and  enforcements  of  that 
decree?  If  it  may  thus  restrain 
the  proceedings  in  another  court 
of  equit}^  to  enforce  the  de- 
cree of  that  court,  may  it  not 
restrain  the  proceedings  in  that 
court  to  obtain  the  decree  ?  We 
speak  of  it  not  as  a  power  usually 
to  be  exercised,  but  as  one  not 
beyond  the  jurisdiction  of  the 
court.  The  affirmative  answer  to 
this  query  is  found  in  the  fact  that 
it  has  done  so ;  Jackson  v.  Leaf^  1 
Jac.  &  W.  229-232 ;  Clarke  v.  Or- 
mande^  Jacobs,  546 ;  Earl  of  New- 
berry  v.  Wren^  1  Vern.  220,  and 
notes ;  1st  Am.  fr.  3d  Lend.  ed. ; 
Vendell  v.  Harvey ^  Nelson,  1  i)-21 ; 
Jones  V.  Whitney^  C&rey^  161 ; 
Booth  V.  Leycester^  3  MyL  &  Cr. 
459 ;  Beckford  v.  Kevible^  1  Sim. 
&  Stu.  7  ;  Crawford  v.  Fisher^  10 
Sim.  479;  Schuyler  v.  Pellissier^ 
3  Edw.  Ch.  191,  192 ;  Beauchamp 
V.  Huntley^  Jacob,  546.) 

But  this  ground  of  equitable 
jurisdiction,  viz.,  that  to  restrain 
proceedings  in  a  court  at  law,  is 
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not  removed  when  the  same  court 
is  clothed  with  powers  both  at 
law  and  in  equity.  Granted,  that 
since  the  conjunction  in  this  State 
of  law  and  equitj'  powers  in  nearly 
all  courts  of  original  Jurisdiction, 
one  court  may  not,  as  a  usual 
thing,  interfere  with  the  proceed- 
ings in  another  court  co-ordinate 
in  power.  Yet  the  jurisdiction  to 
restrain  proceedings  at  law  re- 
mains. 

A  court,  upon  its  equity  side, 
may  enjoin  its  own  suitors  pro- 
ceeding upon  its  law  side.  This 
jurisdiction  is  preserved  and  may 
be  exercised.  The  only  question 
can  be,  as  to  the  method  in  which 
it  shall  be  done.  Is  the  method 
this  alone,  tliat  in  the  action  on 
the  law  side  of  the  court,  the  facts 
be  set  up  by  answer,  and  affirma- 
tive equitable  relief  being  pra^^ed 
for  upon  them,  the  action  be  trans- 
formed into  an  equitable  one,  and 
thus  there  be,  though  not  formally, 
yet  practically,  an  injunction  upon 
the  party  plaintiff  from  enforcing 
his  strict  legal  right,  until  there 
shall  be  a  determination  of  the 
claim  of  the  party  defendants  for 
equitable  relief?  In  a  case  in 
which  all  parties  and  all  interests 
necessary  to  a  full  and  complete 
determination  of  the  controversy, 
were  or  could  be  brought  before 
the  court  in  the  original  action  in 
a  proper  attitude  to  each  other, 
there  could  be  had  such  a  deter- 
mination (Code  §  274,  sub.  2; 
Dobson  V.  Fearce,  12  N.  Y.  166; 
Despard  v.  Walbridye^  15  N.  Y. 
8T4;  Chase  v.  Feck^  21  N.  Y. 
581). 

But  this  is  not  always  practica- 


ble. If  it  be  said,  as  is  said,  that 
a  court  cannot  restrain  itself,  the 
answer  is  that  a  coui*t  of  equity 
never  sought  or  claimed  to  restrain 
a  court  at  law,  but  did  enjoin  the 
suitors  in  it.  (Willard  Eq.  Juris. 
347;  Story  Eq.  Juris.  §§  875- 
899.) 

If  it  be  said  that  the  court  can 
act  upon  its  suitors  by  way  of  re- 
straint in  the  very  action  which 
they  are  then  prosecuting  before 
it,  one  answer  is  that  all  the  per- 
sons to  be  restrained  and  afiected 
by  injunction,  temporary  and  per- 
petual, may  not  be  parties  to  that 
action,  and  so  not  in  the  power  of 
the  court.  (Story  Eq.  Juris. 
§  891  b).  And  another  answer  is, 
that  a  party  defendant  may  some- 
times, for  immediate  or  full  rem- 
edy, need  relief  against  as  well  a 
co-defendant  in  the  original  action 
as  the  plaintiff  therein  (1  Beav. 
171),  and  that  he  cannot  always 
have  relief  against  the  co-defend- 
ant, based  upon  the  allegations 
of  new  matter  in  his  own  answer, 
inasmuch  as  the  co-defendant  may 
not  in  that  action  have  oppor- 
tunity of  taking  and  contesting 
an  issue  upon  those  allegations, 
and  the  transaction  out  of  which 
the  equity  arises  may  be  of  too 
complicated  a  nature  to  be  inves- 
tigated in  a  motion  in  the  same 
court  for  summary  relief.  (Wil- 
lard Eq.  Juris.  351;  Decker  v. 
Jiidson  (per  Denio  Ch.  J.),  16 
K.  Y.  439-50;  Jones  v.  Grant j 
10  Paige,  348).  So  that  it  may 
well  be,  that  in  an  action  pending 
in  a  court  of  both  law  and  equity 
powers,  the  tribunal  may  not  be 
able  to  mete  out  full  justice  to 
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parties  litigant  in  the  action  pend- 
ing before  it,  without  entertain- 
ing a  cross  action,  in  which  other 
facts  shall  be  presented,  and  other 
persons  made  paities,  and  in  which 
last  action,  it  may  be  needful  that 
an  injunction  order  issue,  restrain- 
ing the  prosecution  of  the  first. 
(See  Thurshy  v.  Wills^  1  Code 
Rep.  83).  And  according  we  find 
the  Circuit  Courts  of  the  United 
States,  on  the  equity  side,  enter- 
taing  a  bill  and  awarding  an  in- 
junction to  restrain  proceedings 
on  the  law  side  thereof.  And  it  is 
held  that  this  may  be  done  before 
the  commencement  of  the  suit  at 
law,  pending  such  suit,  or  after 
its  decision  by  the  highest  law 
tribunal.  (Patker  v.  Judge»^  dtc.^ 
12  Wheat.  561;  Dunlap  v.  Sisson^ 
4  Mason,  349 ;  Humphrey  v.  Leg- 
gett^  9  How.  U.  S.  297  ;  Nixdorff 
'  V.  Smith,  16  Peters,  132.) 

And  this  difficulty  in  the  way 
of  giving  full  relief,  may  chance 
not  only  when  the  first  action  is 
one  of  law,  but  when  it  is  an 
action  in  equity.  It  is  true  that 
it  has  been  said  in  general  terms 
by  courts  of  chancery,  that  the 
court  does  not  enjoin  its  own  pro- 
ceedings, and  that  an  application 
to  a  court  to  restrain  one  of  its 
suitors  can  scarcely  be  considered 
as  seriously  made.  (Medlack  v. 
Cogburn,  1  Rich.  Chy.  471 ;  ifc- 
Beynolds  v.  Harahaw^  2  Iredell, 
Chy.  196.) 

ThQ^  cases  just  cited  do  not  as- 
sert that  there  is  no  jurisdiction 
to  entertain  a  cross-action,  and  in 
it  to  grant  an  injunction  upon  the 
original  action.  They  hold  an 
injunction  in  such  case  irregular. 


They  do  not  hold  it  void.  In  Hall 
V.  Fisher  (1  Barb.  Chy.  55),  an 
injunction  restraining  a  party  from 
instituting  a  proceeding  in  equity 
to  compel  an  account  and  payment 
of  profits,  was  pronounced  cleai*ly 
wrong,  because  the  complainant 
in  the  injunction  action  had  an 
equitable  defence  to  such  a  proceed- 
ing. But  it  was  not  held  void. 
Smith  V.  Am.  Life  Ins.  and  Trust 
Co.  (Clarke  Chy.  Rep.  307),  and 
Lane  v.  Clark  (Id.  3i  9),  do  not 
hold  that  there  is  no  jurisdiction  to 
grant  an  injunction.  They  are  to 
the  efiect  that  it  is  not,  as  a 
general  rule,  a  proper  mode  of 
obtaining  a  stay  of  proceedings. 
It  is  true,  however,  that  a  court 
of  equity  has  restrained  and  does 
restrain  its  own  suitors.  Drewry 
on  Injunctions,  105,  states  it  as 
well  settled,  that  a  court  of  equity 
will  exercise  jurisdiction  to  re- 
strain other  proceedings  in  the 
same  court. 

The  New  York  code  confers 
equity  powers  on  all  the  superior 
courts  of  that  State,  and  does 
away  with  the  distinction  between 
legal  and  equitable  jurisdiction, 
except  as  it  regards  the  nature  of 
the  relief;  Grant  v.  Quick^  5 
Sandfords,  612;  Schell  v.  The  Erie 
Railway  Co.^  51  Barb.  368,  and 
the  code  also  substitutes  an  order 
of  injunction,  for  the  writ  of  in- 
junction formerly  in  use;  The 
Erie  Railway  Co.  v.  Ramsey,  57 
Barb.  449,  45  New  York,  637,  and 
permits  an  equitable  defence  to  be 
made  by  plea ;  Dobson  v.  Fearce, 
12  New  York,  156.  It  has,  never- 
theless, been  held  that  these 
changes  do  not  abrogate  the  equit- 
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able  power  previously  existing  in 
the  courts,  to  restrain  proceedings 
which  although  regular  in  form, 
are  contrary  to  equity  and  good 
conscience,  and  that  a  judge  of 
any  of  the  superior  courts  may  in 
the  exercise  of  his  equitable  jur- 
isdiction, or  when  sitting  as  a  chan- 
cellor, enjoin  a  legal  or  equitable 
proceeding  before  another  judge 
of  the  same  couit,  or  of  any  other 
lorum  ;  The  Erie  Eailway  Co,  v. 
Ramsey,  But  it  was  at  the  same 
time  declared,  that  such  an  exer- 
cise of  jurisdiction  is  extreme  as 
between  equal  and  co-ordinate  tri- 
bunals, and  should  not  be  resorted 
to  unless  the  necessity  is  apparent. 

The  code  of  Iowa  is  substan- 
tially the  same  in  this  regard  as 
that  of  New  York,  and  by  sanc- 
tioning equitable  pleas,  avoids  the 
necessity  for  filing  a  bill  in  the 
great  majonty  of  cases  where  it  was 
formerly  requisite;  see  Rogers  v. 
Gtvinn^  121  Iowa,  58,  and  like 
methods  of  procedure  have  been 
introduced  in  some  of  the  other 
States. 

In  Pennsylvania,  equity  has 
been  incorporated  with  the  com- 
mon law  from  the  earliest  period, 
and  any  matter  that  would  be  a 
ground  for  enjoining  the  execu- 
tion of  a  judgment,  may  be  given 
in  evidence  in  an  action  of  debt 
on  the  judgment,  or  taken  advan- 
tage of  by  a  motion  to  0{>en  the 
judgment,  and  let  the  defendant 
into  a  defence;  see  Jackson  v. 
Summer ville J  1  Harr.  359  ;  Savage 
v.  Everman,  20  P.  F.  Sm.  315. 

Courts    of    other    States. — 

.  Proceedings  in  one  State,  may, 

where  the  exigency  of  the  case 


requires  it,  be  enjoined  by  the  tri- 
bunals of  a  sister  State ;  Dehon  v. 
Foster^  4  Allen,  545;  Snook  v. 
Snitzer,  26  Ohio,  N.  S.  516 ;  Vail 
V.  Krupp^  49  Barb.  303.  The  ex- 
ercise of  such  a  power  is  not  nn- 
frequently  essential  to  the  ends  of 
justice,  because  a  court  of  equity 
acts  in  personam^  and  must  have 
jurisdiction  over  the  parties  in  or- 
der to  administer  the  cause ;  see 
Death  v.  2'he  Bank  of  Pittsburg^  1 
Iowa,  382.  If  a  foreign  attachment 
were  to  be  issued  in  Pennsylvania, 
on  a  judgment  which  had  been  un- 
conscientiously  obtained  in  New 
York,  by  a  plaintiff  residing  in 
Iowa,  the  courts  of  Pennsylvania 
might  afford  a  partial  measure  of 
relief  by  temporarily  enjoining 
the  attorney  and  the  sheriff,  and 
making  the  order  perpetual,  if  the 
plaintiff  in  the  attachment  did  not 
appear  and  answer  the  bill ;  see 
Logan  v.  Patrick^  5  Cranch,  288  ; 
Sawyer  v.  Oill^  3  Woodbury  & 
Minot,  97 ;  Hood  v.  Sebring^  4 
Washington,  472;  Marco  v.  Low^ 
55  Maine,  549;  Death  v.  The 
Bank  of  Pittsburg  ;  although,  in 
the  case  last  cited,  such  relief 
was  denied.  But  such  a  decree 
would  not  be  final  or  conclusive, 
because  the  plaintiff  in  the  attach- 
ment might  still  issue  an  execu- 
tion in  New  York,  or  bring  a  suit 
on  the  judgment  in  some  other 
State,  and  complete  redress  could 
not  be  obtained  without  filing  a 
bill  in  Iowa  against  the  creditor, 
and  obtaining  a  decree  against  him 
personally  that  would  preclude  fur- 
ther controversy ;  see  Engel  y 
Scheuermann  40  Georgia,  206 
Cage  v.  Cassidyj  23  Howard,  109 
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Id  like  manner,  where  suits  are 
brought  in  different  States  for  the 
same  fund  or  chattel,  by  persons 
claiming  adversely  to  each  other, 
as  well  as  to  the  defendant,  he  may 
file  a  bill  of  interpleader  in  the 
courts  of  any  State  where  the 
plaintiffs  can  be  served  with  pro- 
cess, for  the  purpose  of  bringing 
the  controversy  within  the  com- 
pass of  one  proceeding,  and  avoid- 
ing the  danger  to  which  he  would 
otherwise  be  exposed  of  having  to 
make  a  double  satisfaction. 

It  has  been  held,  for  like  rea- 
sons, that  one  who,  by  making  his 
abode  in  a  State,  has  become 
subject  to  its  laws,  may  be  en- 
joined from  evading  them  through 
the  instrumentality  of  a  suit  in  a 
sister  State  or  foreign  country; 
Vail  V.  Krupp^  49  Barb.  303; 
Snook  V.  Snetzer^  25  Ohio,  N.  S. 
516. 

In  the  case  last  cited  A.  and  B. 
were  citizens  of  Ohio,  and  A.  laid 
an  attachment  in  another  State  on 
the  earnings  of  B.  These  were 
exempt  from  execution  by  the 
statutes  of  Ohio,  and  the  courts 
of  that  State  enjoined  A. 

It  was  held  in  like  manner^  in 
Dehon  v.  Foster^  i  Allen,  545,  that 
the  courts  of  Massachusetts  might, 
in  the  exercise  of  their  equitable 
jurisdiction,  enjoin  a  citizen  of 
Massachusetts  from  laying  an 
attachment  in  another  State,  on 
the  personal  property  of  a  debtor 
against  whom  proceedings  in  in- 
solvency had  been  commenced 
under  the  laws  of  Massachusetts, 
and  thus  preventing  the  assets  so 
levied  on,  from  coming  to  the 
hands  of  the  assignee;  and  that 


it  was  no  objection  that  the  at- 
tachment was  laid  before  the  insti- 
tution of  the  proceedings  in  insol- 
vency, if  it  was  done  with  knowl- 
edge that  they  were  about  to  take 
place,  and  with  a  view  to  obtain  a 
preference.  Bigelow,  C.  J.,  said, 
^'  The  authority  of  this  court  as  a 
court  of  chancery,  upon  a  proper 
case  being  made,  to  restrain  per- 
sons within  its  jurisdiction  from 
prosecuting  suits  either  in  the 
courts  of  this  State,  or  of  other 
States,  or  foreign  countries,  is 
clear  and  indisputable.  In  the  ex- 
ercise of  this  power,  courts  of 
equity  proceed,  not  upon  any 
claim  of  right  to  interfere  with 
or  control  the  course  of  pro- 
ceedings in  other  tribunals,  or  to 
prevent  them  from  adjudicating  on 
the  rights  of  parties  when  drawn 
in  controversy  and  duly  presented 
for  their  determination.  But  the 
jurisdiction  is  founded  on  the 
clear  authority  vested  in  courts  of 
equity  over  persons  within  the 
limits  of  their  jurisdiction,  and 
amenable  to  process,  to  restrain 
them  from  doing  acts  which  will 
work  wrong  and  injury  to  others, 
and  are  therefore  contrary  to 
equity  and  good  conscience.  As 
the  decree  of  the  court  in  such 
cases  is  pointed  solely  at  the 
party,  and  does  not  extend  to  the 
tribunal  where  the  suit  or  proceed- 
ing is  pending,  it  is  wholly  imma- 
terial that  the  party  is  prosecuting 
his  action  in  the  courts  of  a  for- 
eign State  or  country.  If  the 
case  stated  in  the  bill  is  such  as  to 
render  it  the  duty  of  the  court 
to  restrain  a  party  from  insti- 
tuting  or  carrying  on    proceed- 


1398   IK  JUNCTIONS  AGAINST  PROCEEDING  AT  LAW. 


ings  in  a  court  in  this  State,  it  is 
bound  in  like  manner  to  enjoin  him 
from  prosecuting  a  suit  in  a  for- 
eign court ;  2  Story  on  Eq.  §§  899i 
900 ;  Mackintosh  v.  Ogilvie,  3 
Swanst.  365,  n. ;  P.  4  T.  R.  1 93,  n. ; 
Carron  Iron  Co.  v.  Maclaren^  5 
H.  L.  Cas.  416,  445;  Maclaren  v. 
Stainton^  16  Beav.  286  ;  Massie  v. 
Watts,  6  Cranch,  158  ;  Briggs  v. 
French,  1  Sumner,  504,  Dohson 
V.  Pearce,  4  Duer,  142;  S.  C,  2 
Kernau,  156.  All  that  is  neces- 
sary to  sustain  the  jurisdiction  in 
such  cases  is,  that  the  plaintitf 
should  sliow  a  clear  equity,  and 
that  the  defendant  should  be  sub- 
ject to  the  authorit3%  and  within 
the  reach  of  the  process  of  the 
court." 

Judgments  of  other  States. — 
It  is  also  settled  that  a  suit  on  the 
judgment  of  another  State,  may  be 
enjoined  by  the  courts  of  the  State 
where  the  judgment  was  obtained, 
or  by  the  courts  of  the  State 
w^here  it  is  sought  to  be  enforced  ; 
3I^Jilton  V.  Lowe,  13  Illinois,  486  ; 
Engel  v.  Sheuerman,  40  Georgia, 
206;  Pearce  v.  Olney,  20  Conn. 
544  ;  Dohson  v.  Pearce,  12  New 
York,  156.  This  is  entirely  con- 
sistent with  the  constitutional  pro- 
vision, that  the  judgments  of  each 
State  shall  have  full  faith  and 
credit  in  every  other,  which  was 
not  designed  to  preclude  any  de- 
fence or  allegation,  that  could  have 
been  made  in  the  original  forum 
consistently  with  the  doctrines 
of  equity  and  the  common  law 
J^VJilton  V.  Lowe,  13  Illinois,  486 
Pearce  v.  Olney,  20  Conn,  544 
Dohson  V.  Pearce,  12  New  York, 


156 ;  Rogers  v.  Gwynn,  21  Iowa, 
58. 

In   Pearce  v.  Olney,  20    Conn. 
544,  the  complainant,  having  been 
sued  in  New  York  by  Olney,  for  a 
breach  of  contract,  told  the  plain- 
tiff's attorney  that  he  was  merely 
an  agent,  and  the  attorney  there- 
upon assured  him  that  no  further 
steps  should  be  taken  in  the  cause 
witiiout  his  knowledge.    Judgment 
was    nevertheless  entered   by  de- 
fault, and  a  suit  brought  upon  it 
against   the  complainant  in   Con- 
necticut, who   thereupon   applied 
for  an  injunction  on  the  ground  of 
the   false  assurance,  by  which    he 
had  been  prevented  from  making 
defence.     The  court  held  that  the 
bill  disclosed  a  sufficient   equity, 
and  that  the  judgment  should  be 
perpetually  enjoined.     Such  a  de- 
cree did  not  impeach  the  jurisdic- 
tion   of  the  New  York   court,  or 
conflict  with  the  provisions  of  the 
Constitution  of  the  United  States. 
It  did  not  impeach  the  regularity 
of  the  judgment,  and    merely  es- 
tablished that  the  judgment  had 
been  obtained  through  an  undue 
advantage,   by   which    the    party 
ought  not  to  be  allowed  to  profit. 
.  Olney  subsequently  assigned   the 
judgment  to  Dobson,  who  brought 
an   action   upon  it  in   New  York 
against   Pearce,  who  pleaded    the 
decree  in  Connecticut  as  conclusive 
of  the  fraudulent  means  by  which 
the  judgment  was  acquired.     The 
court  held,  that  the  question  hav- 
ing been  determined  by  a  court  in 
Connecticut,  which   had  jurisdic- 
tion of  the  cause  and  the  parties, 
could  not  be  reconsidered  in  any 
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other  tribunal,  and  that  the  plea 
was  a  good  defence  to  the  action. 
It  might  formerly  have  been  requi- 
Bite  for  the  defendant  to  go  into 
equity  for  an  injunction,  but  such 
a  defence  was  admissible  under  the 
I^ew  York  code  at  law.  Johnson, 
J.,  said,  "  the  defence  is  in  sub- 
stance that  the  judgment  sued 
upon,  was  fraudulently  entered  up 
after  assurances  on  behalf  of  the 
plaintiff  in  that  suit  to  the  defend- 
ant, that  no  further  proceedings 
should  be  taken  in  it  without  no- 
tice to  him,  whereby  he  was  in- 
duced not  to  take  steps  to  inter- 
pose a  defence  which  in  point  of 
fact  he  could  have  successfully 
maintained. 

Relief  against  such  a  judgment 
upon  these  facts,  would  have  been 
within  the  power  of  a  court  of 
equity  in  this  State  upon  a  bill 
filed  for  that  purpose ;  2  Story's 
Eq.  Jur.  §§  887,  896  ;  Huggins  v. 
King,  3  Barb.  616.  The  Code, 
§  69,  having  abolished  the  distinc- 
tion between  actions  at  law  and 
suits  in  equity,  and  the  forms  of  all 
such  actions  as  theretofore  existing, 
an  equitable  defence  to  a  civil  action 
is  now  available  as  a  legal  defence. 

The  right  of  the  plaintiff  in  the 
judgment  was  a  personal  right,  and 
followed  his  person ;  and,  aside 
from  the  fact  that  he  had  resorted 
to  the  courts  of  Connecticut  to  en- 
force his  claim  under  the  judgment, 
the  courts  of  that  State,  having  ob- 
tained jurisdiction  of  his  person  by 
the  due  service  of  process  within 
the  State,  had  full  power  to  pro- 
nounce upon  the  rights  of  the  par- 
ties in  respect  to  the  judgment, 
and   to  decree  concerning  it.    It 


necessarily'  follows  that  the  decree 
of  the  superior  court  of  Connecti- 
cut, sitting  as  a  court  of  chancery, 
directly  upon  the  question  of  fraud, 
is  conclusive  upon  the  parties  to 
that  litia:ation,  and  all  persons 
claiming  under  them  with  notice 
of  the  adjudication.  Thejudgment 
of  a  court  of  competent  jurisdic- 
tion upon  a  point  litigated  between 
tlie  parties,  is  conclusive  in  all  sub- 
sequent controversies  where  the 
same  point  comes  again  in  question 
between  the  same  parties ;  Wkite 
V.  Coatsworth,  2  Selden,  137  ;  Em- 
bury V.  Conner,  3  Comst.  522.  In 
the  State  of  Connecticut  it  is  quite 
clear  the  question  of  fraud  would 
not  be  an  open  question  between 
the  parties,  but  would  be  consid. 
ered  entirely  settled  by  the  decree 
of  the  court  of  that  State ;  and  as 
full  faith  and  credit  are  to  be  given 
by  (Bach  State  to  the  judicial  pro- 
ceedings of  every  other  State,  that 
is,  the  same  credit,  validity  and  ef- 
fect as  they  would  have  in  the 
State  in  which  they  were  had,  the 
parties  are  concluded  in  the  courts 
of  this  State  by  the  judgment  of 
the  court  in  Connecticut  directly 
upon  the  question  in  issue ;  Hamp* 
ton  V.  McGonnell,  3  Wheat.  234. 
The  decree  of  the  court  of  chan- 
cery of  the  State  of  Connecticut  as 
an  operative  decree,  so  far  as  it 
enjoined  and  restrained  the  par- 
ties, had  and  has  no  extra-territo- 
rial efficacy,  as  an  injunction  does 
not  affect  the  courts  of  this  State ; 
but  thejudgment  of  the  court  upon 
the  matters  litigated,  is  conclusive 
upon  the  parties  everywhere,  and 
in  every  forum  where  the  same 
matters  are  drawn  in  question.    It 
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is  not  the  particular  relief  which 
was  granted  which  affects  the  par- 
ties litigating  in  the  courts  of  this 
State ;  but  it  is  the  adjudication  and 
determination  of  the  facts  by  that 
court,  the  final  decision  that  the 
judgment  was  procured  by  fraud, 
which  is  operative  here  and  neces- 
sarily  prevents  the  plaintiff  from 
asserting  any  claim  under  it.  The 
court  acquired  jurisdiction  of  the 
parties  by  the  commencement  of 
the  action  and  the  service  of  process 
upon  the  defendant  therein,  and 
his  appearance  by  an  authorized 
attorney,  and  the  withdrawal  of  the 
action  of  debt  upon  the  judgment, 
did  not  preclude  the  exercise  of 
the  jurisdiction  which  had  been 
acquired ;"  Dobson  v.  Pearce^  1 
Duer.  42;  12  New  York,  156. 
These  decisions  were  cited  and  fol- 
lowed in  Rogers  v.  Qwynn^  21 
Iowa,  68,  and  the  case  of  Cage  v. 
Cassidy^  23  Howard,  109,  is  to 
the  same  effect. 

It  has  nevertheless  been  declared 
in  other  instances,  that  an  injunc- 
tion should  not  issue  from  a  State 
court,  for  the  purpose  of  restrain- 
ing the  course  of  legal  proceed- 
ings in  the  courts  of  a  sister 
State,  and  that  if  such  relief  is 
requisite,  it  must  be  sought  in 
some  co-ordinate  tribunal,  deriving 
its  authority  from  the  same  source 
as  that  which  is  in  possession 
of  the  cause ;  Meade  v.  Mer- 
ritt^  2  Paige,  402;  Bicknell  v. 
Fields  8  Paige,  440,  Burgess  v. 
Smithy  2  Barb.  Ch.  216 ;  see  Peak 
v.  Jenness,  7  Howard,  512  ;  Kit" 
ridge  v.  Emerson^  15  New  Hamp. 
227  ;  The  Bank  of  Bellows'  Falls 
v.   The  R.  &  B.  Railroad^  2  Wil- 


liams,  471,  477.  In  the  case  first 
cited  the  chancellor  said  :  ^'  I  am 
not  aware  that  any  court  of  equity 
in  the  Union  has  deliberately  de- 
cided that  it  will  exercise  the 
power,  by  process  of  injunction, 
of  restraining  proceeding  which 
have  been  previously  commenced 
in  the  courts  of  another  State. 
Not  only  comity,  but  public  policy 
forbids  the  exercise  of  such  a 
power.  If  this  court  should  sus- 
tain an  injunction  bill  to  restrain 
proceedings  previously  commenced 
in  a  sister  State,  the  court  of  that 
Stnte  might  retaliate  upon  the 
complainant,  who  was  defendant 
in  the  suit  there ;  and  by  process 
of  attachment,  might  compel  him 
to  relinquish  the  suit  subsequently 
commenced  here.  Hy  this  course 
of  proceeding,  the  courts  of  differ- 
ent States  would  indirectly  be 
brought  into  collision  with  each 
other  in  regard  to  jurisdiction ; 
and  the  rights  of  suitors  might  be 
lost  sight  of  in  a  useless  struggle 
for  what  might  be  considered  the 
legitimate  power  and  rights  of 
courts." 

This  language  goes  very  far,  and 
beyond,  what  reason  and  the  au- 
thorities will  bear.  That  the  courts 
of  a  State,  have  become  legally 
possessed  of  a  cause,  does  not  pre- 
clude the  courts  of  another  State 
from  taking  equitable  jurisdiction 
of  the  same  cause,  although  the 
effect  may  be  to  restrain  the  prose- 
cution of  the  suit  in  the  original 
forum.  Such  a  power  should  be 
exercised  with  care, and  with  a  just 
regard  to  the  comity  which  ought 
to  prevail  among  coordin  ate  sover- 
eignties; see  The  Bank  of  Bellows* 
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Falls  V.  B.  dh  B.  Bailroad  Go,  A 
court  obviously  should  not  take 
any  step  that  can  interfere  with 
the  due  execution  of  the  laws  of  a 
sister  State  ;  but  it  is  not  less  true 
that  a  citizen  of  a  State,  or  one 
who,  though  temporarily  is  sub- 
ject to  its  jurisdiction,  may  be  re- 
strained from  bringing  a  suit 
there  or  elsewhere,  on  an  instru- 
ment which  having  been  obtained 
through  fraud  ought  to  be  deliv- 
ered up,  or  cancelled. 

There  can  be  no  doubt  of  the 
point  actually  determined  in  Mnad 
T.  Merritt^  it  being  that  an  execu- 
tor who  is  sued  in  the  State  where 
he  took  out  letters  testamentary, 
and  where  the  testator  was  domi- 
ciled, cannot  go  into  a  court  of 
equitj'  in  another  State,  for  the  pur- 
pose of  giving  effect  to  a  set-off, 
which  cannot  be  made  in  the  orig- 
inal forum. 

In  Bicknell  v.  Field^  8  Paige,  440, 
the  complainant  set  forth  that  the 
respondent  had  brought  suit  against 
him  in  New  York,  upon  a  judgment 
alleged  to  have  been  recovered  in 
Massachusetts,  in  December,  1832, 
under  an  action  commenced  by  an 
attachment  which  had  been  l$iid  on 
his  goods  in  that  State,  but  that 
judgment  had  been  entered  in  per- 
sonam by  the  clerk  of  the  court, 
in  August,  1835,  fraudulently  or 
through  mistake,  at  the  instance 
of  the  respondent,  and  without  a 
trial  or  appearance;  and  prayed 
that  an  injunction  might  be  issued 
to  restrain  the  further  prosecution 
of  the  suit  in  New  York.    The 
chancellor  held  that    as    such  a 
judgment     rendered     against     a 
defendant  who  is  not  summoned. 


and  who  does  nor   appear,  is  a 
nullity,  the  complainant  had  a  per- 
fect defence  at  law,  and  did  not  re- 
quire the  aid  of  a  court  of  equity. 
Moreover  the  Constitution  of  the 
United  States  provided  that  full 
faith  and  credit  should  be  given 
in  each  State,  to  the  public  acts, 
records  and  judicial  proceedings  of 
every    other    State.      The    court 
could  not,  therefore,  inquire  into 
the  regularity  of  the  proceedings 
in  the  Massachusetts  Court,  or  in- 
vestigate the  manner  in  which  the 
record  was  made  up.    ^^  It  would 
not  be  giving  full  faith  and  credit 
to  the  record  of  a  judgment  in  a 
sister  State,  which  record  was  duly 
authenticated  in  the  manner  pre- 
scribed bv  the  law  of  the  United 
States,  if  the  party  against  whom 
that  judgment  purported  to  have 
been  obtained,  was  permitted  to  al- 
lege and  show  in  the  courts  of  an- 
other State,  that  no  such  judgment 
was  given  or  ordered  to  be  entered 
by  the  court,  but  that  the  judgment 
record  was  made  up,  and  filed  fraud- 
ulently by  the  clerk  of  the  court, 
and  without    authority."     These 
points  seem    to   have  been  well 
taken,  but  they  are  entirel3'^  consis- 
tent with  the  doctrine  that  a  bill 
may  be  filed  in  a  State,  against  the 
plaintiff  in  a  judgment  in  another 
State,  to  establish  that  it  was  pro- 
cured by  fraud,  and  cannot    be 
conscientiously    enforced.      And  ' 
there  is  little  doubt  that  where  an 
oflScer  of  a  court,  or  one  sitting 
as  judge  in  an  inferior  court,  col- 
ludes with  a  party  to  the  suit,  the 
fraud    may    be  unravelled  by  a 
chancellor;  Stokes  v.  KnarVj  11 
Wisconsin,  389. 
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Federal  and  State  Courts. — 
An  act  of  Congress  prohibits  the 
courts  of  the  United  States,  from 
granting  an  injunction  against  a 
suit  or  judgment  in  the  courts,  of 
the  several  States,  ante^  1389,  and 
it   is    established   that  the    State 
courts,  cannot  enjoin  the  proceed- 
ings of  a  national  tribunal ;  Eng- 
lish V.  Miller^  2  Richardson  Eq. 
320 ;  Biggs  v.  Johnson  County^  6 
Wallace,  166;    The  United  States 
V.  Keokuk ^'Ih.  514;    Weber  v.  Lee 
County,  lb.  210;   Kendall  v.  Win- 
sor,  6  Rhod€  Island,  453  ;  Duncan 
V.  Darst,  1    Howard,   306.     This 
does  not  necessarilj'  preclude  the 
courts  of  either  jurisdiction,  from 
restraining     acts    wliich,    though 
done  under  color  of  an  authority 
derived  from  the  other,  are  yet  ille- 
gal and  void  ;  see  Slocumb  v.  May- 
berry,  2  Wheaton,  1 ;   Cropper  v. 
Coburn,  2  Curtis,  475 ;  and  it  was 
held,  in  the  case  last  cited,  that  a 
court  of  the  United  States  may 
enjoin  a  levy  on  the  goods  of  A., 
under  an  execution   issued   by  a 
Stale  tribunal  against  B.,  and  that 
a  like  power  may  be  exercised  by 
tlie  State  courts,  when  an  officer  of 
the  United  States  transcends  his 
powers.     This  decision  is  in  entire 
accordance  with  Slocumb  v.  May- 
berry,  2  Wheaton,  1,  which  deter- 
mined, that  where  a   surveyor  of 
the  customs  took  possession  of  the 
cargo,  under  a  law  of  Congress  au- 
thorizing a  seizure  of  the   vessel, 
the  act  was  void,  and  that  a  writ 
of  replevin  might  be  issued  by  the 
Supreme  Court  of  Rhode  Island. 
Chief  Justice  Marshall  said  :  "  The 
common    law    tribunals    of    the 
United  States  are  closed  against 


such  applications,  were  the  party 
disposed  to  make  them.     Congress 
has   refused  to   the  courts  of  the 
Union,  the  power  of  deciding  on  the 
conduct  of  their  officers  in  the  ex- 
ecution of  their  laws,  in  suits  at 
common  law,  until  the  case  shall 
have   pa^ed    through   the    State 
courts,  and  have  received  the  form 
which  may  there  be  giveir  it."    But 
it  seems  to  be  established  under 
the  recent  authorities,  that  where 
one  claiming  to  act  by  virtue  of 
an    authority    conferred    by    tlie 
United  States,  detains  a  citizen,  or 
takes  his  goods,  the  State  courts 
cannot  afford  redress  by  a  replevin, 
habeas  corpus,  injunction,  or  any 
other  writ  that  will   disturb   the 
custody  or  possession  of  the  thing 
or  person ;  and  if,  as  may  well  hap- 
pen, the  Federal  courts  are  incom- 
petent to  afford  redress,  the  only 
remedy  of  the  injured  party  is  in  an 
action  for  damages  in  a  State  tri- 
bunal; see  Ableman  v.  Booth,  21 
Howard,  516;  Freeman  v.  Howe, 
24  Id.  455;  Buck   v.  Coldbath,  3 
Wallace,   341 ;  Biggs  v.  Johnson 
County,  e  Id.  166,  196;    Tarble's 
Case,   13   Wallace,  397.     This  is 
entirely  j  ust,  as  predicated  of  judi- 
cial process,  but  may  be  of  danger- 
ous consequence  when  applied  to 
ministerial  acts,  or  acts  done  by 
virtue  of  an  alleged  authority  from 
the  executive.     If   one    commis- 
sioned by  the  National    govern- 
ment, or  claiming  to  be  employed 
by  it,  arrests  me,  or  takes  my  prop- 
erty, he  must  produce  some  writ  or 
authority  which  is  not  manifestly 
void,  and  if  he  fails,  the  State  may 
afford  redress,  as  for  a  wrong  done 
contrary  to  her  laws,  and  by  an  in- 
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dividual ;  because  a*  wrong  doer 
might  otherwise  screen  himself,  and 
effectuate  his  purpose  by  the  pre- 
tence of  an  authority  from  the  Uni- 
ted States  ;  see  Wilson  v.  AT  Ken- 
zie^  7  Hill,  95  ;  Tyler  v.  Pomeroy^ 
8  Gray,  480  ;  The  Commonweatlh 
V.  Doicns^  24  Pick.  227 ;  The  United 
States  Y.Wxjmjate.b  Hill,  17  ;  Olm- 
stead's  Case,  Brightly,  269;  The 
Commonwealth  x.Orant^  3  Wright, 
437;  The  Commonwealth  y.  Fox^ 
7  Barr,  336.  This  is  the  more  ob- 
vious, because  the  judiciary  acts  do 
not  enable  a  suit  to  be  brought  in 
the  Federal  courts,  for  an  injury 
inflicted  by  an  officer  of  the  United 
States,  and  leave  such  torts,  like 
other  private  wrongs,  to  the  laws 
of  the  several  Stntes ;  see  Slocumb 
v.  Mayherry  ;  Buck  v.  Coldbalhj  3 
Wallace,  334,  338,  340.  If  the 
plaintiff  is  a  citizen  of  another 
State,  he  may  proceed  in  a  national 
tribunal,  but  this  is  irrespective  of 
the  cause  of  action.  Congress 
may,  no  doubt,  confer  a  concurrent 
or  exclusive  jurisdiction  in  such 
cases  on  the  Federal  Judiciarj^,  but 
the  fact  that  they  omitted  to  do  so 
at  the  outset  of  the  government, 
and  for  more  than  seventy  years, 
was  a  reason  why  the  courts  should 
have  refrained  from  disturbing  a 
stains  which  the  Legislature  had 
tacitly  approved. 

The  rule  as  now  established  is, 
that  while  an  action  will  not  lie  in 
the  Federal  courts,  between  citizens 
of  the  same  State,  for  an  unlawful 
taking  under  color  of  an  authority 
from  the  United  States,  the  in- 
jured party  may  bring  trover  or 
trespass  in  the  State  tribunals. 
But  he  cannot  maintain  replevin, 


nor  can  he  have  an  injunction  to 
prevent  the  wrong;  see  Freeman 
V.  Howard,  24  Howard,  455  ;  Buck 
V.  Coldbath,  3  Wallace,  341 ;  Slo- 
cumb V.  Mayberry^  2  Wheaton,  1  ; 
Kendally.  Winsor^  6  Rhode  Island, 
453. 

In  general,  the  power  of  the 
courts  of  the  United  States  to  in- 
tervene by  injunction,  is  limited  to 
controversies  between  citizens  of 
different  States,  and  it  is  immate- 
rial as  regards  the  application  of 
this  rule,  that  the  bill  is  filed  to 
prevent  the  infliction  of  an  injury 
by  an  officer  of  the  government,  or 
under  color  of  an  authority  from  it. 
But  a  Federal  court  may  enjoin  an 
abuse  of  its  process,  although  the 
parties  against  whom  relief  is 
souorht  are  citizens  of  the  same 
State  as  the  complainant ;  Que  v. 
The  Tidewater  Canal  Co., 24  How- 
ard, 257.  This  decision  was  cited 
and  approved  in  Freeman  v.  Howe, 
24  Howard,  460,  where  the  prin- 
ciple was  said  to  be  '•  that  a  bill 
filed  on  the  equity  side  of  the  court 
to  restrain  or  regulate  judgments 
or  suits  at  law  in  the  same  court, 
and  thereby  prevent  injustice,  or 
an  inequitable  advantage  under 
mesne  or  final  process,  is  not  an 
original  suit,  but  ancillary  and  de- 
pendent, supplementary  merely  to 
the  original  suit,  out  of  which  it 
arose,  and  is  maintained  with- 
out reference  to  the  citizenship  or 
residence  of  the  parties ;  see  Buck 
V.  Coldbath,Z  Wallace,  341 ;  Ames 
V.  Myers,  16  Howard,  492;  Pen- 
nock  V.  Coe,  23  Howard,  117; 
Dunn  V.  Clark,  8  Peters,  1  ;  Ken- 
dall V.  Winsor,  6  Rhode  Island, 
453,  462;  see  22  Wallace,  280. 
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The  rule  that  a  State  court 
ahall  not  enjoin  the  proceedings  of 
a  national  tribunal  meets  with  an 
exception,  where  an  action  is 
brought  in  a  court  of  the  United 
States,  during  a  suit  which  has 
been  commenced  in  a  State  court, 
for  an  injunction  on  the  ground 
of  fraud,  because  the  tribunal 
which  is  already  in  possession,  is 
entitled  to  retain  it  to  the  end; 
Akerly  v.  Vilas^  15  Wisconsin 
401 ;  The  Home  Insurance  Co,  v. 
Howell,  9  C.  E.  Green,  238.  In 
The  Home  Insurance  Company 
V.  Howell^  a  bill  was  filed  in 
New  Jersey,  for  the  cancellation 
of  two  policies  of  insurance  on  the 
defendant's  real  estate  in  Illinois, 
as  having  been  obtained  by  fraud, 
and  that  he  might  be  enjoined 
from  enforcing  them  by  suit.  The 
defendant  alleged  in  his  answer 
that  he  was  a  citizen  of  Illinois, 
and  subsequently  brought  a  suit 
on  the  policies  in  the  Circuit 
Court  of  the  United  States  for  the 
Northern  District  of  that  State. 
The  prosecution  of  this  suit  was 
enjoined  by  the  New  Jersey  court. 
The  chancellor  said,  "  This  court 
having  the  power  to  hear  and  de- 
termine the  subject  matter  in  con- 
troversy, is  fully  at  liberty  to  re- 
tain it  until  it  shall  have  disposed 
of  it. 

The  general  rule  is,  that  as 
between  courts  of  concurrent  and 
co-ordinate  jurisdiction  (and  the 
Circuit  Court  of  the  United  States 
and  the  State  courts  are  such  in 
certain  controversies — such  as  that 
involved  in  this  suit,  for  example 
-^between  citizens  of  different 
States),  the  court  that  first   ob- 


tained possession  of  the  contro- 
versy must  be  allowed  to  dispose 
of  it,  without  interference  from 
the  co-ordinate  court;  Rigg9  v. 
Johnston  County^  6  Wall.  166,  196. 
Nor  does  it  matter  that  the 
policies  of  insurance  were  issued 
in  another  State,  upon  property 
in  that  State,  and  that  the  loss 
occurred  there. 

Where  a  party  is  within  the 
jurisdiction  of  this  court,  so  that 
on  a  bill  properly  filed  here,  this 
court  has  jurisdiction  of  his  per- 
son, although  the  subject  matter 
of  the  suit  may  be  situated  else- 
where, it  may,  by  the  ordinary 
process  of  injunction  and  attach- 
ment for  contempt,  compel  him 
to  desist  from  commencing  a  suit 
at  law.  either  in  this  State  or  any 
foreign  jurisdiction,  and  of  course 
from  prosecuting  one  commenced 
after  the  bringing  of  the  suit  in  this 
court ;  Mead  v.  Merritt^  2  Paige, 
402."     See  22  Wallace,  260. 

In  Akerly  v.  Vilas,  an  action 
was  brought  in  a  State  court  in 
Wisconsin,  to  foreclose  a  mortgage 
given  to  secure  the  bonds  of  the 
mortgagor,  and  also  for  a  personal 
judgment  against  him,  and  the  de- 
fendant filed  an  answer,  setting  up 
a  partial  failure  of  consideration. 
The  plaintiff,  who  was  a  citizen  of 
another  State,  then  commenced  an 
action  upon  the  bonds  against  the 
mortgagor  in  the  United  States 
court  for  the  district  of  Wisconsin. 

The  object  of  this  change  of 
foi*um  was  to  evade  the  equitable 
defence  which  had  been  made  in 
the  State  court,  and  it  was  frus- 
trated by  an  injunction  from  tliat 
tribunal.   Dixon, G. J., said:  ^^The 
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general  power  of  courts  of  equity 
whose  jurisdiction  has  once  at- 
tached, to  restrain  parties  from 
commencing  and  prosecuting  sub- 
sequent actions  in  other  courts 
for  the  same  object,  is  unques- 
tioned. If  any  doubt  should  exist, 
it  will  be  effectually  dispelled  by 
an  examination  of  the  cases  cited 
by  the  counsel  for  the  defendant. 
The  defendant  will  be  restrained 
at  the  instance  of  the  plaintiff,  and 
vice  versa.  The  forum  or  juris- 
diction in  which  the  subsequent 
proceedings  are  taken,  whether 
domestic  or  foreign,  is  immaterial. 
The  injunction  goes  against  the 
party,  and  not  the  court  or  ofiScer. 
The  doctrine  of  the  £nglish  courts 
is  well  settled,  and  we  are  unable 
to  find  any  American  decision  to 
the  contrary.  The  sole  inquiry  is 
whether  the  ends  of  justice  de- 
mand that  the  power  should  be 
exercised.  If  they  do,  the  court 
first  acquiring  jurisdiction  will 
retain  the  suit  for  a  final  deter- 
mination of  the  rights  of  the 
parties,  and  restrain  them  from 
suing  or  proceeding  elsewhere. 

The  only  question  here  is, 
whether  there  is  anything  in  the 
relations  of  the  State  and  Federal 
courts,  which  should  prevent  the 
application  of  this  general  doc- 
trine to  a  case  like  the  present. 
Counsel  for  plaintiff  insist  that 
there  is ;  that  it  will  lead  to 
troublesome  and  unnecessary  con- 
flicts, promote  litigation,  and  vio- 
late the  rules  of  comity  and  for- 
bearance which  should  be  main- 
tained between  the  two  jurisdic- 
tions. We  think  differently*  It 
iteems  to  us  that  no  question  of 


conflict  of  jurisdiction  is  involved. 
This  is  implied  from  the  nature  of 
the  power  exercised.  No  attempt 
to  control  or  regulate  the  action 
of  the  Federal  court  or  its  oflicera 
is  made.  The  pr*  cess  is  directed 
to  the  paities  litigating  before  the 
court  from  which  it  issues,  and  it 
becomes  a  mere  question  of  the 
power  of  that  court,  to  regulate 
and  control  their  conduct  in  re- 
gard to  the  subject  of  such  liti- 
gation. 

The  argument  drawn  from  the 
rules  of  comity  would  seem  to  be 
more  appropriately  urged  in  the 
District  Court  than  here.  It  is 
the  established,  and,  we  think,  cor- 
rect doctrine  of  the  Federal  couits, 
as  to  all  cases  where  the  juris- 
diction of  the  two  judicial  systems 
is  concurrent,  and  no  appeal  is 
given,  that  priority  of  suit  deter- 
mines the  right.  Proceedings  in 
the  action  flrst  commenced,  can- 
not be  arrested  or  affected  by 
those  subsequently  taken  in 
another  court ;  Wallace  v.  Mc  Con- 
nelly 13  Peters,  136.  The  plaintiff 
having  voluntarily  submitted  the 
whole  controversy  to  the  courts  of 
the  State,  cannot  complain  of  the 
rules  of  law  by  which  their  action 
is  governed,  or  that  he  is  held  to 
abide  their  determination  ;  and  the 
rules  of  comity,  if  they  can  be  said 
to  have  any  application,  would 
seem  to  require  that  the  junior 
action  should  be  dismissed  from 
the  District  Court." 

It  was  held  in  like  manner,  in 
Conover  v.  The  Mayor  of  New 
York^  25  Barb.  513,  that  the  court 
which  flrst  obtains  jurisdiction  of 
a  causC)  may  enjoin  the  parties 
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from  bringing  tiie  same  case  into 
another  court,  although  the  court 
thus  secondarily  resorted  to,  is  a 
court  of  chancery,  or  endowed 
with  equity  powers. 

The  courts  of  the  United  States 
may,  in  the  exercise  of  the  juris- 
diction, conferred  by  the  Bankrupt 
Act,  enjoin  proceedings  in  the 
State  courts,  which  would  impair 
the  right  or  title  of  the  assignee,  or 
interfere  with  the  effectual  distribu- 
tion of  the  estate  among  the  credi- 
tors ;  see  Ex  parte  Christy^  3  How- 
ard, 292 ;  Ex  parte  Foster^  2  Story, 
131 ;  Ex  parte  Eames  lb.  322. 

The  inclination  of  the  recent  au- 
thorities is  that  an  injunction  may 
be  pleaded  in  bar  or  abatement  of 
a  subsequent  suit  against  the  com- 
plainant for  the  cause  enjoined  ;I>(>6- 
son  V.  Pearce^  12  New  York,  156  ; 
The  Pittsburgh  Railroad  Com- 
pany V.  The  Mount  Pleasant  Rail- 
road Company^  26  P.  F.  Smith, 
481.  In  this  instance,  the  lessees 
of  a  railroad  filed  a  bill  in  the  Su- 
preme Court  against  the  lessors, 
for  relief  against  a  forfeiture 
arising  from  an  alleged  breach  of 
the  conditions  of  the  lease,  and  the 
court  enjoined  the  lessors  from  in- 
terfering with  the  complainants,  in 
their  use  and  occupation  of  the 
road.  The  lessors  subsequently, 
and  while  the  suit  was  still  unde- 
termined in  the  Supreme  Court, 
brought  an  ejectment  against  the 
lessees  in  the  Court  of  Common 
Pleas.  The  defendants  pleaded 
the  proceeding  in  the  Supreme 
Court  in  abatement,  but  the  plea 
was    overruled,  and  a  judgment 

given  for  the  plaintiff",  which  the 
Supreme  Court  reversed. 


Sharswood,  J.,  said  :  To  relieve 
against  forfeiture  is  one  of  the  old- 
est and  best  established  functions 
of  a  court  of  equity ;    Story  on 
Equity    Jurisprudence,    5,    1315. 
Conceding  as  is  earnestly  contend- 
ed, that  if  the  bill  of  the  plain- 
tiffs in  the  equity  cause  were  dis- 
missed   after  final    hearing,  that 
court  would  not,  upon   the  cross- 
bill, proceed   to  enforce  the   for- 
feiture and  put  the  lessor  in  pos- 
session,  but  leave  him  to  his  com- 
mon law  remedy,  does  it  follow 
that  he  is  not  bound  to  Iva  it.  until 
the  final  decree  is  entered  ?     Is  it 
possible  that  there  must  be  such  a 
conflict  of  jurisdiction  as  must  re- 
sult, if  the  determination  of  the 
court  of  equity  shall  finally  be, 
that  the  lessees  are  entitled  to  be 
relieved  from  the  alleged  forfeiture 
and  maintained  in  the   peaceable 
possession  ?     After  such  a  decree, 
shall  a  sheriff  come  with  a  habere 
facias  possessionem  and  put  them 
out  ?     Could  not  such  a  decree  be 
pleaded  or  set  up  in  bar  of  the 
common  law  action  ?     If  it  could, 
surely  the  pendency  of  the   pro- 
ceeding may  be  pleaded  in  suspen- 
sion or  abatement.    It  is  by  no 
means  clear  that  the  decree  award- 
ing a  preliminary  injunction,  might 
not  have  been  pleaded  or  set  up  in 
bar.     Such  an  injunction  has  all 
the  force  of  a  final  one  temporarily, 
until  it  it  either  dissolved  or  made 
perpetual.    It  is  to   be  enforced 
while  it  lasts  by  all  the  power  of 
the  court  in  an  attachment  for  con- 
tempt.  It  is  to  be  remembered  that 
the  question  is  not  whether  the  for- 
feiture here  set  up,  is  such  a  one  as 
a  court  of  equity  would  relieve 
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i^ninst.  The  defendant  in  the 
equity  case  might  have  brought 
that  question  to  aepeedj  determi- 
nation by  demurring  to  the  bill, 
and  if  it  had  been  in  their  favor, 
would  have  been  free  to  proceed 
with  their  common  law  remedy. 
The  question  is  one,  of  jurisdic- 
tion with  the  court  of  equity, 
and  if  such  jurisdiction  existed 
and  had  been  invoked,  it  neces- 
sarily precluded  the  party  dur- 
ing its  pendency,  from  institut- 
ing a  proceeding  in  another  forum 
involving  the  same  question." 

A  court  obviously  ought  not  to 
issue  an  injunction,  unless  it  has 
jurisdiction  of  the  cause  and  the 
parties;  and  the  onus  is  conse- 
quently on  him  who  asks  for  such 
relief  to  show  that  the  case  comes 
under  some  well  defined  head  of 
equitable  jurisprudence,  or  that  the 
intervention  of  a  chancellor  is  re- 
quisite for  the  prevention  of  an 
irreparable  mischief.  Wliere  no 
such  cause  is  shown,  an  injunction 
will  not  be  granted  merely  to  pre- 
vent the  doing  or  repetition  of  an 
act  which  is  alleged  to  be  contrary 
to  law,  especially  where  the  party 
whom  it  is  sought  to  restrain,  holds 
an  official  position,  and  is  proceed- 
ing under  color  or  by  virtue  of  an 
authority  conferred  by  the  Legis- 
lature; see  Marshall  v.  The  Mayor 
of  Brooklyn^  8  Paige,  198;  26 
Wend.  131. 

It  was  accordingly  held  in  this 
instance,  that  as  the  Court  of  Chan- 
cery had  no  jurisdiction  ovtr  the 
proceedings  of  a  municipal  corpo- 
ration, in  the  laying  out  and  widen- 
ing highways,  and  the  right  to  de- 
termine whether  the  acts  of  the 


commissioners  appointed  for  that 
purpose  were  valid,  was  vested  in 
the  Superior  Court,  an  injunction 
would  not  be  awarded  on  the 
ground  that  the  mayor  and  com- 
mon council  of  Brooklyn,  had 
exceeded  their  authority  in  open- 
ing the  street  in  question,  and 
that  the  effect  of  allowing  what 
they  had  done  to  stand,  would  be 
to  throw  a  cloud  upon  complain- 
ant's title. 

It  is  nevertheless  established 
that  a  limited  and  special  authority, 
which  transcends  the  course  of  the 
common  law,  must  be  strictly  fol- 
lowed ;  and  if  it  is  not,  a  court  of 
equity  may  intervene  to  prevent 
irreparable  mischief,  and  where  an 
adequate  remedy  cannot  be  had  at 
law.  The  rule  is  well  settled  as  it 
regards  courts  of  limited  and  in- 
ferior jurisdiction ;  see  1  Smith's 
Lead.  Cases,  1096,  7  Am.  ed. ;  and 
applies  a  fortiori  to  commis- 
sioners whose  functions  are  wliolly, 
or  for  the  greater  part,  executive 
or  ministerial ;  The  Mayor ^  &c,^  of 
Baltimore  v.  Porter^  18  Maryland, 
284. 

In  this  instance,  an  Act  of  As- 
sembly for  the  grading  and  paving 
of  North  avenue,  in  Baltimore 
county,  required  damages,  as  well 
as  benefits,  to  be  assessed  upon  the 
owners  of  adjoining  property,  and 
as  a  preliminary  to  anj*  proceeding 
thereunder,  that  the  mayor  and 
city  of  Baltimore  should  determine 
the  proposed  work  to  be  consistent 
with  the  public  good,  'ihese  re- 
quirements were  disregarded,  and 
the  city  commissioners  proceeded 
to  have  the  work  done  as  if  it  was 
the  ordinary  case  of  grading  and 
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,  street  lying  wholly  witbin 
:3  of  the  city  of  Baltimore. 
rt  held,  that  all  the  pro- 
of the  cilj  comtnissioaera 
)i-emiae8  were  coram  non 
iud  void,  and  that  one 
md  waa  about  to  be  sold 
lihc  tax  imposed  for  aiush 
,  was  entitled  to  an  Id- 
to  restrain  the  sale, 
rough,  J.,  said:  "The 
for  the  appellant  insisted 
»>urt  of  chancery  baa  no 
iuu  to  gi-ant  the  relief 
r  in  the  bill ;  the  only  rem- 
ig  in  a  court  of  law,  by  an 
rom  the  proceedings  of  the 
imisstouer,  under  the  Act 
or  by  certiorari,  and  the 
The  Melhodisl  Church  v. 
yor  and  City  Council  of 
Gill,  391,  was  referred  to 
>rt  of  this  position.  lint 
e  is  unlike  the  present, 
he  street  commissioners 
ting  witliin  the  BCO|>e  of 
thority,  and  if  the  allega- 
the  bill  were  true,  the  acts 
led  of  were  but  irregulari- 
ject  to  be  reviewed  on  ap- 
Lhe  tribunal  appointed  by 
that  purpose.  Here  the 
amissioner  acted  without 
n\  authority.  His  acts  are 
ily  irregular,  but  roid.  In 
rd,  543,  the  Supreme  Court 
le  rule  is,  that  where  a 
tribunal  takes  upon  Itself 
:ise  a  jurisdiction  which 
belong  to  it,  its  decision 
to  n'ltbing,  and  does  not 
necessity  lor  an  appeal, 
riuuiples  on  which  a  court 
y  interposes  by  injunction 
>  the  illegal  proceedings  of 


public  functionaries,  are  stated  by 
Lord  Chancellor  Gotlenham,  in 
Frewin  t.  Lewis,  4  Mylue  & 
Craig,  19  Eng.Ch.  Rep.  219,  cited 
with  approbation  by  Mr.  Justice 
Story,  in  2  Story's  £q.  sec.  955  a. 
In  Holland's  Caae,  11  Md.  Rep. 
186,  the  Jurisdiction  of  a  coui-t  of 
chancery  was  maintained  under  cir- 
cumstances, and  upon  grounds 
which  comjiletely  cover  this  case." 
A  court  of  equity  does  not,  how- 
ever, readily  arrest  the  progress  of 
public  works  by  an  injunction,  nor 
unless  the  right  is  clearly  with  the 
complainant,  and  the  injury  will 
be  irreparable,  see  Eolmes  v.  Jer- 
sey City,  1  Bcasley,  299 ;  Cross  v. 
The  Mayor,  3  C.  E.  Green,  305. 
,  Executions.  In  general  acourt 
of  equity  will  not  eujoin  a  levy  on 
the  property  of  one  man,  under 
a  writ  against  another;  Lewis  v. 
Leuy,  16  Maryland, 85  \  Freelandv . 
Reynolds,l\i.A{^;  Purdyv.  Irwin^ 
18  California,  300  ;  Witich'g  Ap- 
peal, 11  P.  F.  Smith,  424 ;  Walkina 
V.  Logan,  3  Monroe,  20 ;  Peyon  v. 
Clarke,  2  Rhode  Island,  6T.  Tnia 
is  not  merely  because  the  injured 
party  has  a  legal  remedy  against 
the  purchaser  or  sheriff,  but  be- 
cause the  c<)uit  which  issued,  can 
coutrol  the  process.  But  this  rule 
is  not  universal,  and  may  yield 
where  the  right  of  the  complain- 
ant is  equitable,  or  where  allowing 
the  execution  to  proceed  wauld 
produce  irreparable  mischief,  or 
throw  a  cloud  on  title ;  Key  City  v. 
Mumell  19  Iowa,  305;  Dyer  v. 
Armstrong,  6  Indiana,  437  ;  Wat- 
son V.  Sutherland,  5  Wallace,  74 ; 
Mc  Creery  v.  Sutherland,  33  Mary- 
laud,  471 ;  Ford  v.  £igby,  lOCali- 
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foniia,  449,  If  a  rare  and  curious 
chattel  or  valuable  picture  belong- 
ing to  A.  is  seized  under  a  judgment 
against  6.  a  court  of  equity  may 
enjoin  the  sheriff. 

The  principle  is  the  same  with 
that  t>n  which  a  court  of  equity 
may  compel  the  specific  perform- 
ance of  a  contract  for  the  sale  of  a 
chattel  which  has  a  specific  use  or 
value;  see  vol.  1,  1095;  and  was 
not  unfrequently  applied  to  in- 
hibit the  sale  of  slaves,  until  it 
could  be  ascertained  whether  the 
title  was  in  the  party  against  whom 
the  writ  issued,  or  the  pai*ty  who 
asked  to  enjoin  the  sale ;  Ames  v. 
Myers^  16  Howard,  492 ;  Gould  v. 
Hill^  18  Alabama,  457 ;  Swire  v. 
McWhorter^  27  Mississippi,  442. 

An  injunction  may  also  be 
awarded  where  property  held  in 
trust  is  levied  on  for  the  debt  of  the 
trustee,  and  a  sale  for  value  and 
without  notice  will  preclude  the 
equitable  owner ;  and  it  has  been 
held  that  where  a  judgment  credi- 
tor of  the  husband  seizes  the  sep- 
arate estate  of  the  wife,  a  chan- 
cellor may,  if  her  title  is  unques- 
tionable, enjoin  the  execution  of 
the  writ ;  Smith  v.  The  Bank^  4 
Jones  £q.  303;  Bridges  v.  Mc- 
Keenan^  14  Maryland,  258;  J/c- 
Cann  v.  Taylor^  10  Id.  418  ;  CaU 
houn  V.  Cozzena^  3  Alabama,  498  ; 
J[unter^8  Appeal,  4  Wright  194  ; 
Lyan^s  Appeal,  11  P.  F.  Smith, 
15 ;  see  Winches  Appeal,  11  P.  F. 
Smith,  424. 

It  is  well  settled  that  partners 
have  an  equity  to  prevent  the  mis- 
appropriation of  the  partnership 
assets,  by  a  sale  under  a  judgment 
and  execution  against  a  member  of 

VOL.  II. — 89 


the  firm  ;  Cropper  v.  Coburn,  2  Cur- 
tis, 465  ;  an^p, 408 ;  seel  American 
Lead.  Cases,  5  ed.  579 ;  and  a  land- 
lord may  for  a  like  reason  enjoin 
the  sale  of  growing  crops  for  the 
debt  of  a  tenant  to  whom  he  has 
leased  the  land  on  shares  ;  Martin 
V.  Jewell,  37  Maryland,  530. 

In  administering  this  equity  the 
court  may  enjoin  the  sale,  or 
suffer  it  to  take  place,  and  pro- 
hibit the  sheriff  from  delivering 
the  property  to  the  purchaser 
until  he  has  established  his 
title  at  law,  or  through  a  bill  in 
equity ;  and  the  latter  course  is  usu- 
ally adopted  where  the  property 
of  the  firm  is  taken  in  execution 
for  the  debt  of  a  partner.  But  the 
question  is  to  some  extent  one  of 
circumstances,  and  the  levy  may 
be  set  aside  as  vexatious  and  frivo- 
lous, if  it  appears  from  the  plead- 
ings or  evidence,  that  the  defend- 
ant in  the  execution  will  be  in- 
debted to  the  firm  on  a  settlement 
of  the  partnership  accounts,  or 
that  the  assets  of  the  firm  are  not 
sufficient  to  pay  the  partnership 
creditors ;  see  Blanchard  v.  Coo- 
ledge,  22  Pick.  153 ;  Cropper  v. 
Coburn,  2  Curtis,  465;  More  v. 
Ord,  15  California,  204. 

In  Cropper  Y.  Coburn,  Curtis, 
J.,  said  :  ^^  The  first  question  is, 
whether  this  court  is  restrained 
from  granting  the  injunction  pray- 
ed for  by  that  clause  of  the  fifth 
section  of  the  act  of  March  2d, 
1793,  1  Stat,  at  Large,  334, 
which  provides, ''  nor  shall  a  writ 
of  injunction  be  granted  to  stay 
proceedings  in  any  court  of  a 
State." 

The  gist  of  the  complainant^s 
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bill  is  that,  under  process  against 
Hemsley,  the  creditor  and  the 
sheriff  have  taken  property  in 
which  he  has  no  equitable  interest 
whatever ;  and  that  the  aid  of  a 
court  of  equity  is  needful  to  ascer- 
tain that  he  has  no  interest  there- 
in, and  to  protect  the  real  owner. 

It  must  be  admitted  that  an  at- 
tachment on  mesne  process,  out  of 
a  State  court,  which  the  sheriff  is 
authorized  by  that  process  to  make, 
is  a  proceeding  in  a  court  of  a 
State,  within  the  meaning  of  this 
act  of  Congress ;  for  tlie  word 
"  proceedings"  may  properly  in- 
clude all  the  steps  taken  b}*^  the 
court,  or  by  its  officers  under  its 
precepts,  from  the  institution  of 
the  suit  to  the  close  of  the  final 
process  which  may  issue  thereon. 

But  it  is  equally  clear  that  an 
attachment  or  mesne  process, 
which  the  sheriff  was  not  au- 
thorized by  that  process  to  make, 
is  in  no  sense  a  proceeding  of 
the  court  from  which  such  pro- 
cess issued.  Thus,  if  a  sheriff  un- 
der a  writ  of  attachment  against 
the  property  of  A.,  should  take  his 
body,  or  the  property  of  B.,  tiiis 
would  not  be  a  proceeding  of  the 
court,  but  a  mere  trespass,  for 
which  any  appropriate  remedy  may 
be  instantly  sought  in  any  court 
having  jurisdiction.  And  accord- 
ingly it  was  held,  in  Slocumb  v. 
May  berry  ^  2  Wheat.  1,  that  though 
the  State  courts  could  not  inter- 
fere with  seizures  made  by  officers 
of  the  United  States  for  breaches 
of  laws  of  the  United  States,  yet, 
where,  under  authority  to  seize  a 
vessel,  an  officer  seized  the  cargo 
with  the  vessel,  the  owner  might 


at  once  bring  replevin  in  a  State 
court.  As  Chancellor  Kent  has 
expressed  it,  in  4  Com.  410,  "  if  a 
marshal  of  the  United  States,  un- 
der an  execution  in  favor  of  the 
United  States  against  A.,  should 
seize  the  person  or  property  of  B., 
then  the  State  courts  have  juris- 
diction to  protect  the  person  or 
property  so  illegally  invaded  ;  and 
it  is  to  be  observed  that  the  juris- 
diction of  the  State  courts  in 
Rhode  Island  was  admitted  by  the 
Supreme  Court  of  the  United 
States,  in  Slocumb  v.  Mayberry^ 
upon  this  very  ground."  Yet  this 
is  but  the  converse  of  the  question 
we  are  considering ;  for  the  State 
courts  can  no  more  interfere  with 
the  proceedings  of  the  courts  of 
the  United  States  than  the  latter 
can  with  the  former  ;  McKine  v. 
Voorkiesy  7  Cranch,  279.  Prop- 
erty attached  on  mesne  process 
which  does  not  authorize  its  sei- 
zure, is  not  in  the  custody  of  the 
law,  and  such  attachment  is  not  a 
proceeding  of  the  court  out  of 
which  the  process  issues. 

The  real  question  is,  therefore, 
whether  on  a  writ  against  Hemsley 
alone,  the  sheriff  was  authorized 
to  attach  the  property  of  an  insol- 
vent firm,  of  which  Hemsley  was  a 
member,  in  which  property,  it  is 
admitted  by  the  demurrer,  he  had 
no  equitable  interest.  The  man- 
ner in  which  individual  creditors 
may  attach  or  levy  on  the  property 
of  a  firm  in  which  their  debtor  is 
a  partner,  has  given  rise  to  much 
discussion,  and  to  some  diverei. 
ties  of  decision  in  the  different 
States.  The  decisions  are  collec- 
ted in  1  American  Leading  Cases — 
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Hare  and  Wallace — 578,  6  Am.  ed. 
It  would  be  useless  here  to  examine 
tbem,  or  display  those  diversities. 
The  writ  of  attachment  in  the 
ease  under  consideration  is  gov- 
erned by  the  laws  of  Massachu- 
setts ;  and  in  this  State,  since  the 
case  of  Pierce  v.  Jackson^  6  Mass. 
R.  242,  the  law  has  been,  as  it 
respects  personalty,  that  only  the 
interest  which  may  remain  to  the 
debtor  after  pa3'ment  to  the  part- 
nership debts,  and  of  any  balance 
he  may  owe  to  the  firm,  can  be 
attached  b}'  his  creditor;  Allen  v. 
Wells,  22  Pick.  453.  Accordingly, 
it  was  held  in  Blanchard  v. 
Coolidgej  22  Pick,  155,  that  where 
a  partner  had  no  interest  in  the 
stock  except  a  share  of  expected 
profits,  and  there  had  been  no 
profits,  he  had  no  attachable  in- 
terest, and  trover  would  lie  against 
the  attaching  officer.  The  case  of 
Peck  V.  Fisher,  7  Gushing,  386, 
points  out  the  distinction,  as  held 
in  Massachusetts,  between  real  and 
personal  estate.  This  makes  the 
validity  of  the  attachment  depend 
upon  the  ultimate  interest  of  the 
debtor ;  and  as  it  is  admitted  in 
this  case  he  had  no  such  interest, 
and  that  nothing  would  pass  by 
a  sale  of  it,  it  follows  that  the 
attachment  was  unlawful. 

I  am  aware  that  in  some  other 
States  the  tenancy  in  common 
which  exists  at  law  among  copart- 
Dcrs,  is  alone  considered  at  law ; 
and  that  a  court  of  law  will  exe- 
cute its  proeeM  on  partnership 
property,  as  if  the  partners  were 
tenants  in  common,  merely  leaving 
the  purchaser  and  the  other  part- 
ners or  the  creditors  of  the  firm 


to  adjust  their  relative  rights  in  a 
court  of  equity.  But,  as  I  un- 
derstand, this  has  not  been  the 
law  of  Massachusetts  in  reference 
to  personal  estate ;  and  a  creditor 
who  attaches  or  levies  on  property 
of  a  partnership  in  which  his 
dehor,  though  a  member  of  the 
firm,  has  no  substantial  interest, 
is  a  trespasser. 

This  being  so,  it  is  argued  that 
the  complainants  shoiild  have  re- 
sorted to  an  action  at  law,  by 
which  they  had  a  complete  remedy. 
But  it  must  be  remembered  that, 
though  it  is  now  admitted  by  the 
demurrer,  Hemsley  has  no  interest, 
when  the  bill  was  filed  it  did  not 
appear  that  it  might  not  be  neces- 
sary to  have  an  account  taken  to 
ascertain  this  fact.  Indeed,  it 
may  still  prove  to  be  necessary; 
because,  if  the  demurrer  be  over- 
ruled, the  defendants  may  answer, 
and  deny  what  they  now,  for  the 
purposes  of  the  demurrer,  admit. 

When  it  is  necessary  to  take 
such  an  account,  which  a  court  of 
law  has  only  very  inadequate 
means  of  doing,  and  which,  in 
trespass  or  trover,  can  only  be 
taken  by  and  before  a  jury  in 
Massachusetts-^  Whiteivell  v.  Wil- 
lard  J  1  Met.  R.  216 — there  is  not 
an  adequate  remedy  at  law;  and 
if  equity  has  jurisdiction  on  this 
ground,  it  is  not  defeated  by  an 
admission  made  by  the  defendant 
in  the  course  of  the  suit,  which 
renders  an  account  unnecessary. 
If  it  were,  the  defendant  could 
admit  the  plaintiff  out  of  court. 

In  general,  the  franchise  of  a 
railway,  turnpike,or  canal  company, 
cannot  be  taken  in  execution  and 
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sold  under  a  Judgment,  and  if  the 
sheriff  makes  such  a  levy  it  may  be 
set  aside  or  restrained  by  an  in- 
junction ;  see  Leedom  v.  Plymouth 
B.  R.  Co.,  5  W.  &  S.  265 ;  Suaque- 
hanna  Canal  Co.  v.  Bonham,  9 
W.  &  S.  2Y;  Ammant  v.  The 
Turnpike  Road  Co ,  13  S.  &  R. 
210  ;  Oue\.  The  Tidewater  Canal 
Co.,  24  Howard,  257.  It  was  ac- 
cordingly held  in  the  case  last 
cited,  that  where  the  marshal  of  a 
circuit  court  of  the  United  States, 
seized  and  advertised  for  sale  a 
house  and  lot,  certain  canal  boats, 
and  a  wharf  belonging  to  a  canal 
company  chartered  by  the  State 
of  Maryland,  under  a  judgment 
against  the  corporation,  he  might 
be  enjoined  from  proceeding  to 
carrying  the  writ  into  effect.  It 
was  held  not  to  be  an  objection  to 
such  relief,  that  the  complainants 
and  the  marshal  were  both  citizens 
of  the  same  State,  because  the 
proceeding  being  ancillary  and 
supplementary  to  the  suit  out  of 
which  it  arose,  might  be  main- 
tained without  reference  to  the 
citizenship  or  residence  of  the 
parties;  ante,  1403. 

Dissolution  op  Injunctions 

It  seems  to  have  been  held  at  one 
period,  that  an  injunction  must  be 
dissolved  on  the  coming  in  of  an 
answer,  which  explicitly  denies  the 
equity  of  the  bill,  however  clearly 
it  may  be  sustained  by  the  afii- 
davits  filed  by  the  complainant 
Hoffmany.  Livingston,  1  Johnson 
Ch.  211;  Couch  y.  Ulster  Turn- 
pike Co.,  4  Id.  2G  ;  Cowles  v.  Car- 
ter, 4  Iredell  Eq.  105 ;  Perkins  v. 
Hollowell,  5  Id.  24 ;  Oreen  y. 
Phillips,   6    Id.   223;    Hardy  v. 


Summers,  10  Oill  &  Johnson,  316  ; 
Stoutenburgh  v.  Peck,  3  Green 
Ch.  446;  Edmondson  y.  Jones,  19 
Georgia,  19  ;  Harris  v.  Sangston, 
4  Maryland  Ch.  394  ;  Mahone  t. 
The  Central  Bank,  17  Georgia, 
111;  Oreenin  v.  Hoey,  1  Stock- 
ton Ch.  137 ;  Vervain  v.  Older, 
4  Halsted  Ch.  98;  WHght  v. 
Orist,  1  BuBbee  Equity,  203; 
Easthurn  v.  Kirk,  1  Johns.  Ch. 
444;  Roberts  v.  Anderson,  2  Id. 
202  ;  Kinsler  v.  Clark,  2  Hill  Ch. 
617  ;  Jones  y.  Cowles,2^  Alabama, 
612.  This  course  of  decision  is 
obviously  fallacious,  because  the 
right  may  ultimately  prove  to  be 
with  the  complainant,  and  it  may 
then  be  too  late  to  redress  the  in- 
jury resulting  from  the  dissolution 
of  the  injunction.  It  is  accord- 
ingly established,  under  the  recent 
course  of  decision,  that  a  chancellor 
is  not  bound  to  give  implicit  cre- 
dence to  the  answer,  and  may  not- 
withstanding anything  that  it  con- 
tains, continue  the  injunction  until 
the  hearing;  although  this  course 
should  not  be  adopted,  unless  there 
is  reason  to  apprehend  irreparable 
mischief  if  the  restraint  be  with- 
drawn; Stotesbury  v.  Vail,  2 
Beasl}',  390 ;  Poor  v.  Carleton, 
3  Sumner,  70 ;  Troy  v.  Norment, 
2  Jones  Eq.  318;  Shinickson  v. 
Johnson,,  2  Green.  Eq.  374;  The 
Warren  R.  R.  Co.  v.  The  Cla- 
rion Land  Co.,  4  P.  F.  Smith, 
28;  Miller  v.  McDougal,  44 
Mississippi,  682  ;  Brown  v.  Has- 
kins,  40  Id.  183;  Robertson  v; 
Anderson,  2  Johnson,  Ch.  202; 
James  v.  Lemley,  2  Iredell  Eq. 
278  ;  Chetwood  v.  Brittan,  I  Green 
Ch.  438;   Nelson  v.  Robinson^    1 
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Hempsted,  ^64 ;  Cox  y.  The 
Mayor  J  8  Georgia,  728;  Crutch* 
field  V.  Danilly^  16  Id.  432  ;  Sera- 
mes  V.  The  Mayor ^  19  Id.  471; 
Fleischman  v.  Young^  1  Stockton 
Ck.  620. 

In  Poor  V.  Carleton^  Story,  J  , 
said:  ^^  The  main  distinctions  which 
seem  to  be  supported  by  the  au- 
thorities, or  at  least  by  the  weight 
of  authority,  are  these.  In  the 
first  place,  in  cases  of  special  in- 
junctions, if  the  whole  merits  are 
satisfactorily  denied  by  the  an- 
swer, the  injunction  is  ordinarily 
dissolved.  But  there  are  excep- 
tions to  the  doctrine,  and  these, 
for  the  most  part,  are  fairly  re- 
solvable into  the  principle  of  irre- 
parable mischief;  such  as  cases  of 
asserted  waste,  or  of  asserted  mis- 
management in  partnership  con- 
cerns, or  of  asserted  violations  of 
copyrights,  or  of  patent  rights. 
In  cases  of  this  sort,  the  court  will 
look  to  the  whole  circumstances, 
and  will  continue  or  dissolve  the 
injunction  in  the  exercise  of  a 
sound  discretion.  This  doctrine 
is,  as  I  think,  fully  borne  out  by 
Lord  Hardwicke  in  Potter  v.  Chap- 
man (Ambler  R.  99;  S.  C,  1 
Dick.  R.  146)  ;  by  Lord  Talbot,  in 
Gibbs  v.  Cole,  2  P.  Wms.  R.  255  ; 
by  Lord  Kenyon,  in  Stratchmore 
V.  Bowes^  12  Dick.  R.  673 ;  S.  C. 
I  Cox,  R.  263  ;  2  Bro.  Ch.  R.  166 ; 
by  Lord  Eldon  in  Norway  t. 
Mowe  (19  Ves.  R.  153);  and 
Peacock  v.  Peacock^  16  Id.  49.  A 
doubt,  too,  in  point  of  law,  will 
furnish  a  sufficient  ground  against 
dissolving  an  injunction ;  and  was 
so  ruled  in  Maxwell  y.  Ward  (11 
Price  R.  17).    Indeed,  Mr.  Chan- 


cellor Kent,  in  Robertson  v.  An- 
derson  (2  John.  Ch.  R.  202),  laid 
down  the  proposition  generally, 
that  the  granting  and  continuing 
of  injunctions  must  always  rest  in 
sound  discretion,  to  be  governed 
by  the  nature  of  the  case. 

"  It  is  true,  that  it  was  said  by 
Lord  Eldon,  in  Claphan  v.  White 
(8  V.  R.  35,  37),  that  '  if  the  an- 
swer denies  all  the  circumstances, 
upon  which  the  equity  is  founded, 
the  universal  practice  as  to  the 
purpose  of  dissolving  or  not  re- 
viving the  injunction,  is,  to  give 
credit  to  the  answer ;  and  that  is 
carried  so  far,  that  except  in  the 
few  excepted  cases,  though  five 
hundred  affidavits  were  filed,  not 
only  by  the  plaintiff,  but  by  many 
witnesses,  not  one  could  be  read 
as  to  this  purpose.'  This  is  strong 
language ;  but  many  qualifications 
must  be  engrailed  on  it,  as  will  be 
n^anifest  from  the  learned  chanceU 
lor's  own  decision  in  Peacock  v. 
Peacock  (16  Ves.  R.  49),  and  Nor- 
way V.  Eowe  (19  Id.  144),  on 
which  I  shall  presently  comment ; 
and  indeed,  as  his  own  exceptive 
words,  ^  in  the  few  excepted  cases' 
clearly  import.  I  confess  that  I 
should  be  sorry  to  find  that  any 
such  practice  had  been  established , 
as  that  a  special  injunction  should, 
at  all  events,  be  dissolved  upon 
the  mere  denial  by  the  answer  of 
the  whole  merits  of  the  bill.  There 
are  many  cases  in  which  such  a 
practice  would  be  most  mischiev- 
ous ;  nay,  might  be  the  cause  of 
irreparable  mischief.  The  true  rule 
seems  to  me  to  be,  that  the  question 
of  dissolution  of  a  special  injunc- 
tion is  one,  which,  after  the  answer 
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comes  in,  is  addressed  to  the  sound 
discretion  of  the  court.  ,  In  ordi- 
nary circumstances,  the  dissolution 
ought  to  be  ordered,  because  the 
defendant  has  prima  facie  repelled 
the  whole  merits  of  the  claim  as- 
serted in  the  bill.  But  extraordi- 
nary circumstances  may  exist, 
which  will  not  only  justify,  but 
demand  tbe  continuation  of  the 
special  injunction.  Tiiis,  upon  the 
principles  of  courts  of  equity, 
which  always  act  so  as  to  prevent 
irreparable  misc'iiefs  and  general 
inconvenience  in  the  administra- 
tion of  public  justice,  ought  to  be 
the  practical  doctrine ;  and  I  am 
not  satisfied,  that  the  authorities, 
proj>erly  considered,  do  establish 
a  contrary'  doctrine.  If  they  did, 
I  should  hesitate  to  follow  them  iu 
a  mere  matter  of  practice,  subver- 
sive of  the  very  ends  of  justice.'* 

This  decision  was  followed  in 
Clum  V.  Brewer^  2  Curtis,  506 ; 
and  a  denial  of  the  complainant's 
title  in  the  answer,  held  to  be  in- 
sufficient to  prevent  the  award  of 
a  preliminary  injunction;  while  a 
similar  view  was  taken  in  Jones  v. 
Lemly^  2  Iredell  Eq.  278;  and 
said  to  be  peculiarly  applicable, 
when  the  defendant  relies  solely 
on  his  own  naked  allegation,  as  to 
matters,  which,  if  true,  might  have 
been  corroborated  by  |)roof;  see 
Purnell  v.  Daniel^  8  Iredell  Eq. 
9 ;  McBrayer  v.  Hardin^  7  Id. 
1 ;  Aahe  v.  Johnson,  2  Jones  Eq. 
149;  Troy  v.  Normenf,  lb.  318; 
Peterson  v.  Matthis,  3  Id.  31. 

It  was  held  in  like  manner,  in 
The  Warren  R,  R  v.  The  Cla- 
rion Land  Co ,  4  P.  F.  Smith,  28, 
that  on   a  motion  to  dissolve  an 


injunction,  the  answer  is  only  re- 
garded as  an  affidavit.  Such,  also, 
is  the  rule  in  England,  under  tbe 
15  &  16  Victoria,  c.  86,  §  59  ;  ante. 
The  same  point  may  be  found  in 
Delger  v.  Johnson^  44  California, 
182. 

In  Poor  V.  Car  let  on,  the  bill 
was  filed  to  enjoin  the  transfer 
of  negotiable  securities,  but  the 
doctrine  is  not  less  applicable, 
where  relief  is  sought  on  equitable 
grounds,  against  proceedings  at 
law,  especially  where  the  matters 
alleged  by  the  complainant,  are  ex- 
clusively within  the  jurisdiction 
of  chancery  ;  Chetwood  v.  Brittan^ 
Green  Ch.  438,  452  ;  Fleischman 
v.  Young,  1  Stockton  Ch.  620; 
Brown  v.  Edsall,  lb.  256.  To 
dissolve  the  injunction  in  such  a 
case,  on  the  defendant's  oath,  with- 
out weighing  the  proofs  on  the 
other  side,  may  be  equivalent  to  a 
denial  of  justice;  see  Quacken- 
bush  V.  Van  Reper,  Saxton,  476  ; 
Brown  v.  Edsall ;  Murray  v.  Els- 
ton,  8  C.  E.  Green,  127. 

A  different  view  prevails  in 
North  Carolina,  where  an  injunc- 
tion, staying  the  execution  of  a 
judgment,  will  be  dissolved  on 
the  coming  in  of  the  answer,  un- 
less it  confesses  the  equity  of  the 
bill,  or  is  so  unfair,  evasive,  or 
wanting  in  fulness,  as  to  be 
subject  to  exception;  Capehart 
V.  Mhoon^  1  Busbee  Eq.  30.  Pear- 
son, J.,  said  :  "  The  injunction  is  to 
stay  execution  upon  a  judgment 
for  a  debt  recovered  at  law.  This 
class  of  injunctions  differ  very  es- 
sentially from  injunctions  to  pre- 
vent irreparable  injury,  as  to  stay 
waste,  in  regard  to  which  very  dif- 
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ferent  considerations  are  involved. 
The  distinction  is  a  plain  one ; 
and  yet.  as  we  had  occasion  to  say 
in  Purnell  v.  Daniel^  8  Ire.  Eq.  9, 
.it  does  not  seem  to  be  sufficiently 
attended  to  on  the  circuits.  In  the 
one,  the  defendant  in  equity'  has  es- 
tablished his  right  by  the  judgment 
at  law ;  and  the  only  question  is, 
should  the  plaintiff  in  equity  be 
allowed  to  keep  him  out  of  his 
money  until  an  alleged  equity  is 
settled  ?  In  the  other,  tlie  ques- 
tion of  right  is  open,  and  there  is 
the  further  consideration  that  to 
remove  the  injunction  would  be 
to  allow  the  thing  about  which  the 
parties  are  in  dispute,  to  be  done 
before  the  dispute  is  heard,  when 
the  defendant  cannot  be  put  in 
statue  quo — for,  if  a  tree  is  cut 
down,  it  cannot  be  made  to  grow 
again.  "  Hence  the  principles  regu- 
lating the  dissolution  of  injunc- 
tions of  the  latter  class  are  gov- 
erned by  considerations  wholly 
different  from  those  applicable  to 
the  former;  see  Lloyd  v.  Heathy 
1  Busbee  Eq.  39."  In  Lloyd  v. 
Heathy  the  court  accordingly  re- 
fused to  dissolve  an  injunction 
against  waste,  although  the  an- 
swer denied  the  allegations  of  the 

bill. 

The  injunction  will  not  be  dis- 
solved where  the  answer  is  eva- 
sive ;  Rembert  v.  Brown ;  Little  v. 
Marshy  2  Iredell  Eq.  18 ;  Thomp- 
son V.  Mills^  4  Id.  390 ;  Monroe  v. 
Wlntyre^  6  Id.  65 ;  Moore  v.  Hyl- 
ton,  1  Devereux  Eq.  429 ;  Eoerly 
v.  Rice,  3  Green  Ch.  653 ;  Colla- 
way  V.  Jones,  17  Georgia,  277  ;  nor 
where  the  defendant  does  not 
speak  from   his  own  knowledge; 


JSverly  v.  Rice,  3  Green  Ch.  553  ; 
Roberts  v.  Anderson,  2  Johnson 
Ch.  202 ;   Ward  v.  Van  Bokkelen, 

1  Paige,  101 ;  Rodger s  v.  Rodger s, 
lb.  426 ;  Ashe  v.  Johnson,  2  Jones 
Eq.  447 ;  Nelson  v.  Robinson,  1 
Hempsted,  464  ;  Poor  v.  Carleton, 
3  Sumner,  70,  78;  Norton  v. 
Wood,  5  Paige,  249  ;  nor  where  it 
confesses  the  allegations  of  the 
bill,  and  seeks  to  avoid  them  by 
new  matter;  Judd  v.  Hatch,  31 
Iowa,  401;  Simpson  v.  Hart,  14 
Johnson,  63  ;  Vathier  v.  Zane,  6 
G rattan,  246  ;  3Ierwin  v.  Smith,  1 
Green  Ch.  182;  Brooks  v.  Gillies, 
12  Smedes  &  Marshall,  538;  Rem- 
bert  V.  Brown,  17  Alabama,  667  ; 
M^Namara  v.  Irwin,  2  Dev.  & 
Bat.  13,  19;  Skinner  v.  White,  17 
Johnson  357  ;     Wilson  v.  Mason, 

2  Jones  Eq.  5  ;  Cornelius  v.  Post, 
1  Stockton  Ch.  1 96.  So  it  is  not 
sufficient  that  some  of  the  allega- 
tions of  the  bill  are  denied,  if 
there  are  others  which  are  suf- 
ficient to  sustain  the  injunction; 
Sherrell  v.  Harrell,  1  Iredell  Eq. 
194  ;  Jackson  v.  Jones,  25  Georgia, 

93. 

Where  the  bill  is  filed  for  dis- 
covery, in  aid  of  a  defence  at  law, 
tiie  injunction  will  be  dissolved  as 
of  course  on  the  coming  in  of  the 
answer ;  King  v.  Clark,  3  Paige, 
76  ;  Grafton  v.  Brady,  3  Ualsted  ; 

Yalesy,  Monroe,  13  Illinois,  212, 
but  this  does  not  apply  to  bills  for 
discovery  and  relief. 

In  general  an  injunction  against 
several  defendants,  will  not  be  dis- 
solved until   all   have  answered ; 

The  Baltimore  and  Ohio  Railroad 

Co.  V.  Wheeling,  13  Grattan,  40; 

Wisham  v.  Lippincottj  1   Stock- 
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ton  Ch.  358 ;  and  Buch  is  clearly 
the  rule  when  the  defendants  who 
answer,  speak  from  information  as 
to  matters  which  are  directly 
within  the  knowledge  of  those 
who  do  not ;  Schemerhorn  v.  Mer- 
rell^  I  Barb.  511 ;  Zahriskie  v. 
Vreeland^  1  Beaslv,  179;  but  the 
complainant  cannot  claim  the 
benefit  of  the  rule,  unless  he  uses 


due  diligence  to  speed  the  cause, 
and  obtain  an  answer  from  all 
the  defendants;  Depeyster  t. 
Graves^  2  Johnson  Ch.  148  ;  Stou- 
tenberg  v.  Feck^  3  Green  Ch. 
446;  Noble  v.  Wilson^  1  Paige, 
164  ;  Scarlett  v.  Hicks^  13  Florida, 
314  ;  and  in  Depeyster  v.  Graven j 
a  delay  of  nine  months  was  held  to 
be  laches. 


[*645] 


♦MR.  JUSTICE  EYRE  v.  COUNTESS  OF 
SUAKTSBURY.^ 

DE  TERM.  8.   HIL.   1723. 


BEPOBTBD  2  P.  WM8.  103;  OILS.  EQ.  RBP.  172. 

Guardian  and  Ward.] — A  guardianship,  devised  to  three  persons^ 
without  sayiva  *'  and  to  the  survivors  or  survivor  of  them,'"  ytt  the 
survivor  srwU  have  it. 

The  right  of  the  testamentary  guardian^  by  the  express  words  of  the 
Act  of  Parliament,  takes  place  of  all  other  ffuardians,  and  his  au- 
tkoritij^  by  the  law^  is  a  continuation  of  the  patemnl  authority. 

The  mother  of  a  ward  of  the  Courts  contriving  and  effecting  his  marri- 
age^ without  obtaining  the  cons*^t  of  the  testamentary  guardian^  or 
makittg  an  application  to  the  Courts  is  liable  for  a  contempt  of  the 
Court,  although  the  marriage  be  in  other  respects  proper. 

The  late  Earl  of  Shaftsbury,  by  his  will,  dated  10th  of  Novem- 
ber, 1710.  devised  the  guardianship  of  the  person  and  estate  of 
his  infant  child  (the  present  earl)  to  Mr.  Justice  Eyre  and  two 
others  (since  deceased),  without  saying  "and  to  the  survivor  of 
them  ;"  and  this  devise  of  the  guardianship  was  until  the  child 
should  come  to  twenty-one  years  of  age. 

Lord  Shaftsbury  died  beyond  sea,  and  the  infant  earl  was  now 
twelve  years  of  age,  when  Mr.  Justice  Evre,  perceiving  that  his 
lordship  had  not  a  proper  governor  provided  for  him  by  the  count- 
ess his  mother,  and  that  tne  person  who  was  ordered  to  attend 
him  as  his  gentleman  was  not  a  fit  person  for  that  purpose,  peti- 
tioned the  Lord  Chancellor  that  he,  as  sole  surviving  guardian, 
might  have  the  ordering,  as  he  should  think  proper,  of  such  gov- 
ernor, gentleman,  and  other  servants  to  attend  the  said  infant 

P6461    *®'*''^  >  ^^^  ^^^^  ^^®  person  of  the  said  infant  earl  might 
^        J    be  delivered  over  to  the  petitioner, 

«  a.  (7.,  2  Eq.  Ca.  Ab.  710,  pi.  8 ;  755,  pi.  4. 
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On  the  behalf  of  the  countess,  it  was  insisted  by  the  Solicitor- 
General,  Mr.  Lutwiche,  Mr.  Cowper,  and  Mr.  Talbot,  that  the 
guardianship,  being  devised  to  three,  without  saying  ''  and  to  the 
survivor  of  them/'  the  same  did  not  survive ;  that  it  is  but  a  bare 
authority,  and  no  interest,  in  regard  no  profit  could  be  made 
thereof;  that,  if  a  power  were  given  to  three,  and  one  of  them 
should  die,  the  survivors  could  not  execute  such  power ;  that,  if 
two  were  made  committee  of  a  lunatic,  on  the  death  of  one  of 
them  the  commitment  would  determine;  that  this  was  a  trust 
annexed  to  the  person,  and  not  assignable,  nor  was  it  reasonable 
it  should  survive,  forasmuch  as  the  testator  might  think  it  proper 
to  trust  three,  but  not  to  invest  a  smaller  number  with  a  charge 
of  that  importance. 

Also  it  was  said,  that,  if  the  infant  earl  should  die  without  is- 
sue under  age.  in  such  case  the  late  earl  by  his  will  had  given  an 
annuity  of  5b0i.  per  annum  to  Mr.  Justice  E^re,  which  made  it 
improper  that  he  alone  should  be  intrusted  with  the  person  of  the 
infant  earl,  who  would  be  a  gainer  on  his  dying  without  issue 
and  underage;  that,  th^  will  having  appointed  three  guardians 
to  the  infant,  it  was  the  same  thing  as  if  the  testator  had  ap- 
pointed those  three  jointly,  and  then  it  was  plain,  that,  if  one 
should  die,  the  survivors  could  not  act ;  that,  according  to  Audi- 
tor Curie's  case  (11  Co.  2  b),  where  an  office  is  granted  to  two,  on 
the  death  of  one  of  the  grantees,  the  office  determines. 

And  though  it  might  be  attended  with  some  inconvenience 
were  such  guardianship  or  authority  to  determine  on  the  death 
of  one  of  the  persons  intrusted,  yet  it  must  be  allowed  to  have 
been  in  the  power  of  the  testator  to  have  prevented  this  inconve- 
nience, by  limiting  the  guardianship  to  the  survivor  by  express 
words :  Salk.  465. 

It  was,  moreover,  urged,  that  this  was  a  matter  of  trust ;  for 
Bvery  guardianship  was  a  trust ;'  that  the  Crown,  as  *pa-  r^^^ir-i 
reus  patriee,  was  the  supreme  guardian  and  superintendent  '-  ^ 
over  all  infants ;  and  since  this  was  a  trust,  it  was  consequently 
in  the  discretion  of  the  Court,  whether  or  no  they  would  do  so 
hard  a  thing  as  to  take  away  an  infant  under  thirteen  years  of 
age,  from  so  careful  a  mother  as  the  countess  was  ;  that  the  tender 
calls  of  nature  were  on  the  mother's  side ;  and  then  there  were 
two  physicians  (Dr.  Robinson  and  Dr.  Frien.i),  who  both  testified 
that  the  infant  earl  was  of  a  tender  and  sickly  constitution ;  so 
that  at  least  the  Court  might  refuse  to  grant  this  in  u  summary 
way,  or  otherwise  than  upon  a  bill. 

Also,  with  regard  to  the  servants,  it  was  represented  to  be  a 
very  hard  thing  to  turn  away  such  as  the  countes.^  had  experi- 
enced to  be  good  servants,  and  to  take  persons  in  their  room 
whom  she  had  no  experience  of;  particularly  that  Dr.  Stubbs,tli6 
governor,  came  in  at  first  with  the  approbation  of  Mr.  Justice 

1  See  Duke  of  Beaufort  v.  Berty,  1  P.  Wins.  704 ;  Frederick  v.  Frederick,  1 
P.  Yfm».  721. 
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Eyre,  and  that  he  was  a  man  of  learning,  probity,  and  piet)'^,  and 
a  clergyman. 

On  the  other  side,  it  was  said,  that  this  guardianship  was  not 
devised  to  three  jointly,  but  to  three  until  the  infant  earl  should 
come  to  twenty-one ;  that  a  guardian  had  not  only  a  bare  author- 
ity, but  also  an  interest,  for  he  migrht  bring  a  writ  of  ravishment 
of  ward,  or  might  make  a  lease  during  the  minority  of  the  infant, 
as  was  determined  in  the  case  of  Shopland  v.  Rynler;^  so  that 
guardians  had  an  interest  coupled  with  their  authority,  and  con- 
sequently the  office  would  survive. 

It  was  true  it  could  not  be  granted  over :  no  more  could  the 
office  of  executorship  ;  but  yet  there  could  be  no  question  but  that, 
if  there  had  been  two  executors,  and  one  should  die,  the  other 
would  take  the  whole  executorship  as  survivor. 

And  as  to  the  objection,  that  there  was-  no  profit  in  the  guar- 
dianship, and  therefore  it  should  not  survive,  the  same  way  of 
reasoning  would  hold  in  the  case  of  an  executorship,  for  that  was 
barely  a  trust,  and  no  ways  profitable  ;  notwithstanding  which, 
being  a  legal  interest,  it  would  survive.  It  was  likewise  said, 
that  in  case  where  three  guardians  were  appointed,  if  \\n^  were 
r*fi4Rl  s^PP^sed  to  be  but  *a  joint  authority,  and  consequently 
L  J  not  to  survive,  it  would  prove  a  great  inconvenience,  and 
in  a  good  measure  frustrate  the  intention  of  the  person  appoint- 
ing them. 

As  to  what  was  held  in  Auditor  Curlers  ca«te  (viz.),  where  an 
office  has  been  usually  granted  to  two,  and  one  of  them  dies,  that 
this  is  a  determinatioi»  of  such  office,  the  reason  must  be  supposed 
to  be,  because  they  both  make  but  one  officer,  as  in  the  case  of  the 
Bheriti's  of  Middlesex. 

That  with  regard  to  the  500/.  per  annum  given  to  Mr.  Justice 
Eyre,  in  case  of  the  infant's  death  without  issue  and  under  age, 
that  could  be  no  objection  in  case  of  a  testamentary  guardinn 
appointed  by  the  party  himself,  whatever  it  might  be  where  the 
guardian  was  to  be  appointed  by  the  Court;  for,  where  the  testa- 
tor himself  says  that  J.  S.  shall  be  guardian  of  his  son,  and  by 
the  same  will  als  »  declares  that  the  said  sruardian  shall  have  the 
whole  estate  in  case  the  child  shall  die  within  acre,  surelv  that 
would  be  good  ;  much  more  shall  the  devise  in  our  case,  which  is 
but  a  small  part  of  the  estate. 

Then,  as  to  the  objection  of  hardship  from  the  guardians  being 
empowered  to  impose  servants,  governors,  &c.,  who,  when  put 
upon  the  young  lord  by  such  guardian,  would  probably  not  regard 
the  countess,  as  having  no  dei)enden.e  upon  her,  this  might  be  as 
well  turned  the  other  way  (viz.),  that  if  they  were  put  in  by  the 
mother,  they  would  have  no  regard  to  the  guardian,  who  yet  was 
intended  by  the  will  to  be  in  loco  parentis,  and  to  supply  the 
father's  place. 

That  i)r.  Stubbs,  the  governor,  might  be  a  good  scholar  and  a 

^  Cro.  Jac.  55,  98. 
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pious  man,  and  yet  it  would  not  necessarily  follow  that  he  was  a 
proper  governor  to  attend  the  young  earl  to  court,  or  to  noble 
familieB,  or  at  the  exercises  of  dancing  and  riding,  which  it  was 
fit  his  lordsh'p  should  be  acquainted  with. 

Besides,  it  was  of  great  consequence,  in  regard  such  servants 
are  apt  to  flatter  their  young  masters,  and  to  entertain  their 
thoughts  with  such  things  as  would  be  rather  pleasing  than 
useful  to  them. 

Ljistly.  With  respect  to  the  tendernessof  the  young  *lord's  r*f54A-i 
constitution,  that  was,  however,  of  late  grown  stronger,  and  ^  ^ 
he  being  now  upwards  of  twelve  years  of  age,  this  was  the  proper 
crisis  for  forming  his  mind,  and  instilling  into  him  a  taste  of 
those  noble  qualities  and  that  spirit  which  became  a  person  of  his 
high  station,  in  order  to  make  him  useful  to  his  country  ;  and 
this  being  the  proper  time,  surely  it  was  reasonable  to  trust  Prov- 
dence  in  these  cases,  and  to  send  the  young  nobleman  to  some 
public  school. 

Lord  Chancellor  Macclesfield. — ^The  father,  by  the  statute,^ 
has  a  right  to  dispose  of  the  guardianship  of  his  child  until 
twenty  one,  and,  having  done  so  here,  it  will  be*  binding,  unless 
6ome  misbehaviour  be  shown  in  the  guardian,  in  which  case,  it 
being  a  matter  of  trust,  this  Court  has  a  superintendency  over 
it. 

But  as  to  the  objection,  that  this  right  of  guardianship  does 
not  survive,  because  it  is  not  said  in  the  will  in  express  terms 
that  it  shall  go  to  the  survivor,  there  seems  to  be  no  colour  for 
it ;  because,  where  several  guardians  are  appointed  by  a  will,  each 
of  them  seems  to  be  a  complete  guardian,  like  the  case  where 
there  are  two  or  three  churchwardens  of  a  parish,  each  of  them 
is  a  distifict  churchwarden ;  and  it  would  be  mischievous,  and  of 
very  ill  effect,  if,  where  there  are  several  guardians  appointed  by 
a  will,  and  some  refuse  to  act,  that  the  rest  should  not  be  able  to 
do  anything ;  and  yet  this  must  be  the  consequence  if  a  guardian- 
ship devised  to  several  should  be  taken  to  be  one  joint  naked 
authority  ;  such  construction  would  make  the  Act  of  little  force. 
A  guardian  has  an  authority  coupled  with  an  interest,  and  may 
bring  a  writ  of  ravishment  of  ward  on  the  infant's  being  taken 
from  him;  and  though  it  is  true  that  the  damages  recovered 
shall,  by  the  statute,  go  towards  the  benefit  of  the  ward,  yet  the 
declaration  must  lay  it  ad  dampnum  of  the  guardian,  the  plaintiff. 

The  reason  of  Amlifor  Ciirlt**s  case^^  where  on  the  office  of  audi- 
tor being  granted  to  two,  without  saying  *'and  to  the  survivor," 
such  office,  on  the  death  of  one,  *was  held  to  be  determined,  r^^^xQ-i 
was  because,  in  such  casj,  both  made  but  one  officer,  as  ^  -* 
the  two  sheriffs  of  Middlesex  make,  as  to  their  office,  but  one 
person.    In  the  present  case,  here  is  a  plain  right  placed   and 

1 12  Car.  2,  c.  24. 

«  See  Dillon  v.  Lady  Mountcashell,  4  Bro.  P.  C.  866,  TomL  ed. 

»  11  Co.  2  B. 
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vested  in  Mr.  Justice  Eyre,  as  the  surviving  guardian,  and  who, 
every  one  is  assured,  will  well  execute  such  trust,  which  it  will 
be  impossible  for  him  to  do  without  being  allowed  to  place  and 
choose  the  governor,  gentleman,  Ac,  to  attend  upon  and  take  care 
of  this  young  nobleman. 

And,  though  Dr.  Stubbs  may  be  a  good,  learned,  and  pious 
man,  yet  he  may  not  be  so  fit  to  attend  the  young  earl  to  all 
places;  for  instance,  to  courts,  places  of  exercise  and  diversion, 
Ac  at  which  it  may  be  proper  for  his  lordship  to  appear. 

But  I  must  differ  from  Mr  Justice  Eyre,  as  to  sending  the 
infant  to  a  public  school,  which  may  be  thought  likely  to  instil 
into  him  notions  of  slavery.* 

Wherefore,  per  Cu.,  discharge  Dr.  Stubbs  from  being  governor, 
as  also  Mr.  Bennett  from  being  gentleman,  and  deliver  the  infant 
into  the  hands  of  his  cruardian,  Mr.  Justice  Eyre,  who  desired 
the  young  earl  might  dine  with  him.  But  the  Lord  Chancellor 
said,  that  this  was  in  confidence,  that  the  Judge  should  return 
him  to  his  mother,  the  countess,  at  night ;  for  that,  as  yet,  the 
Court  would  not  make  any  order  touching  the  custody  of  the 
earl's  person. 

Afterwards,  on  the  Qreat  S^^al's  being  taken  from  the  Earl  of 
Macclesfield,  and  placed  in  the  hands  "of  three  Lords  Commis- 
sioners, on  the  18th  of  March,  1724,  Mr.  Justice  Eyre  (lately 
made  Lord  Chief  Baron  of  the  Exchequer)  exhibited  his  petition 
to  the  Lords  Commissioners,  setting  forth  the  former  proceedings ; 
and  that  the  infant  earl,  who  was  now  just  fourteen  years  of  age, 
and  had  been  married  to  Lady  SusauTiah  Noel,  daughter  to  the 
Countess  of  Gainsborough,  was  detained  from  the  petitioner; 
that  such  marriage  was  without  the  consent  or  privity  of  the  said 
Lord  Chief  Baron,  the  surviving  guardian.  Therefore  the  peti- 
r*6*n  ^^^^^'^  thought  it  his  duty  to  lay  *these  things  before  the 
^  ^  Court,  praying  that  the  custody  or  tuition  of  the  infant 
lord  might  be  granted  to  him,  and  that  the  Court  would  make 
such  order  touching  this  matter  as  they  should  think  proper. 

Upon  this  the  Dowager  Countess  of  Shaftsbury  petitioned  the 
Lords  Commissioners,  that  the  order  of  the  late  Lord  Macclesfield, 
declaring  the  right  of  guard laTiship  to  belong  to  the  Lord  Chief 
Baron  Eyre,  and  directing  the  person  of  the  infant  earl  to  be  de- 
livered to  the  said  Lord  Chief  Baron  might  be  set  aside. 

Also,  the  infant  earl  petitioned  the  Lords  Commissioners,  in- 
sisting, that  the  guardian^ihip  of  his  lordship,  given  by  the  will, 
was  determined  by  the  death  of  two  of  the  guardians,  and  pray- 
ing that  his  lordship,  being  now  of  the  age  of  fourteen  years, 
might  be  at  liberty  to  choose  his  guardian. 

On  hearing  these  petitions,  the  Court  ordered  a  sequestration, 
unless  cause,  both  against  the  Countess  (dowager)  of  iShaftsbury, 
and  against  the  Countess  of  Gainsborough,  for  their  contempt  in 

'  Few,  at  the  present  day,  would  entertain  this  singular  notion  of  the  Lord 
Chancellor. 
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contriving  and  effecting  this  marriage  without  the  consent  of  the 
guardian  and  without  applying  to  the  Court.  And  the  person  of 
the  infant  earl  was  ordered  to  he  restored  by  the  Countess  Dowa- 
ger of  8haftsbury  to  the  Lord  Chief  Baron,  it  being  the  opinion 
of  the  Court,  that  though  the  declaration  made  by  the  late  Lord 
Chancellor,  that  the  right  of  guardianship  did  belong  to  the  Lord 
Chief  Baron,  as  surviving  guardian,  and  the  order  made  there- 
upon was  ever  so  erroneous,  yet  that  the  same  was  a  good  order 
until  reversed,  and,  consequently,  it  was  a  contempt  to  break  it. 
On  the  15th  May,  the  three  Lords  Commissioners,  (viz ),  Sir 
Joseph  Jekyll,  Master  of  the  Kolls,  Mr.  Baron  Gilbert,  and  Mr, 
J.  Raymond,  having  heard  this  matter  solemnly  argued  by  coun- 
sel on  both  sides,  ^ave  their  judgment,  which  was  delivered  by 
the  Lord  Commissioner  Jekyll,  that  the  Court  were  all  of  opinion 
the  sequestration  against  the  Countess  of  Shaftsbury  ought  to  be 
absolute. 

*LoRD  Commissioner  Jekyll. — The  marriage  of  a  ward  r^gKoi 
without  tlie  consent  of  the  guardian  is  a  ravishment  of  '-  J 
the  ward  (^  Inst.  440),  and  aggravated  in  this  respect,  that,  after 
such  ravisnment  by  marriage,  the  ward  cannot  be  restored  to  such 
condition  us  he  was  in  before,  it  being  rendered  impossible  by  the 
wrong  of  the  ravisher. 

By  the  statute  of  Westminster,  2  cap.  35,  it  is  enacted  that  if 
one  be  guilty  of  ravishment,  either  of  a  male  or  female  ward,  if 
the  ward  be  restored,  though  not  married,  the  ravisher  shall  be 
punished  with  two  years'  imprisonment ;  but  if  the  ward  be  not 
restored,  or  it  he  be  restored  and  be  married,  the  party  guilty  of 
such  ravishment  (if  he  cannot  make  satisfaction  for  the  marriage) 
shall  be  punished  by  imprisonment  for  life,  or  by  abjuring  the 
realm,  at  the  discretion  of  the  Court  where  hejs  tried;  so  that 
a  ravishment  ot  a  ward  became  an  offence  not  only  against  the 
guardian,  but  against  the  king  ;  and  wiiereas,  on  the  ward's  being 
married,  the  ravisher  was  to  be  punished  by  perpetual  imprison- 
ment, or  by  abjuring  the  realm,  this  shows  the  greatness  of  the 
offence,  by  the  grievousness  of  the  punishment. 

And  the  matter  of  marrying  infants  without  the  proper  consent 
of  guardians,  is  provided  against,  both  at  law  and  in  this  Court, 
especially  the  latter,  it  being  notorious  tliat  a  Court  of  equity 
entertains  no  greater  jealousy  of,  nor  shows  more  resentment 
against,  anything,  than  the  uulawtul  niarriage  of  infants. 

In  the  case  of  the  marriage  of  a  lunatic  (ViZ.),  that  of  Mr. 
Packer's  njair^ing  Airs.  Ash,^  the  Court  committed  Mr.  Packer, 
the  parson,  and  others  that  were  their  agents,  and  Packer  con- 
tinued in  custody  tor  a  considerable  time  ;  and  infants  and  luna- 
tics may  be  compared  together,  both  of  these  being  unable  to  take 
care  ot  themselves. 

In  the  case  where  an  infant  is  committed  by  the  Court  to  the 

*  See  Packer  v.  Wyndham,  Prec.  Ch.  412. 
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custody  or  carfe  of  any  one,  such  committee  gives  a  recognisance 
that  the  infant  shall  not  marry  without  leave  of  the  Court,  which 
form  is  very  rarely  altered,  and  on  special  circumstances  ;  so  that, 
r*fi*Rl  ^^  ^^^  infant  marries,  *rh(»ugh  without  the  privity,  or 
L  ^  J  knowledge,  or  neglect  of  the  committee,  yet  the  recogni- 
sance is,  in  strictness,  forfeited,  whatever  favour  the  Court 
upon  application  may  think  lit  to  shew  such  committee,  when  he 
appears  not  to  have  been  in  fault. 

In  Lord  Vomer's  time,  Mr.  Goodwin  married  an  infant  (Mrs. 
Knight),  and  was  committed,  and  this  commitment  was  followed 
by  an  Act  of  [Parliament  for  dissolving  the  marriage. 

So,  on  Sir  Edward  Hannes's  daughter  and  heir,  who  was  an  in- 
fant, being  inveigled  from  her  guardian.  Dr.  Waugh,and  married 
to  one  Willis,  though  Mrs.  Hannes  wasnot  taken  from  a  guardian 
assigned  by  the  Court,  yet,  in  that  case,  both  Mr.  Willis,  and  the 
parson,  and  the  agents,  were  all  committed  by  the  Master  of  the 
Kolls,  ^ir  John  Trevor,  and  the  order  afterwards  contirmed  by 
Lord  Hareourt;  and,  as  this  Court  punishes  the  instruments 
where  such  marriage  is  had  without  the  consent  of  the  guardian, 
so,  if  there  be  only  an  apprehension  that  the  infant  will  be  mar- 
ried unequally,  either  by  the  guardian  or  by  his  neglect,  a  Court 
of  equity  will  interpose,  and  send  for  the  infant,  and  commit  him 
to  the  custody  of  a  proper  person,  or  relation,  in  order  to  prevent 
such  danger:  as  was  done  in  the  case  of  the  infant  Lady  Catha- 
rine Annesley,  by  Lord  Chancellor  Hareourt,  and  likewise  in 
another  case  i^viz.),  that  of  Air.  Vernon,  ot  Stattbrdshire,  by  Lord 
Macclestield.^ 

But  the  present  case  is  still  of  a  higher  nature,  as  it  is  the  case 
of  a  peer  of  the  realm,  in  whose  education  the  public  is  interested, 
and  where  the  guardianship  of  him  is  devised  by  a  peer  of  the 
realm  (viz.),  by  the  will  of  the  late  Lord  J^haftsbury. 

As  to  the  objection  that  has  been  made  to  the  order  of  this 
Court,  that  there  are  no  words  therein,  that  the  infant  shall  not 
be  marfied  without  the  consent  of  the  guardian : 

RtfSp,  The  Court  could  not  suppose,  or  foresee,  that  any  person 
would  marry  the  infant  without  the  guardian's  consent :  and,  for 
r*fi'i41  ^'^^^  reason,  there  was  no  express  provision*  against  it  in 
L  J  the  order;  but  still  this  prohibition  is  implied  (viz.),  that 
no  person,  without  the  leave  of  the  guardian,  should  marry  this 
infant  ;*  besides,  by  the  same  reason  that  these  words  ought  to  be 
inserted,  the  order  should  likewise  have  provided  that  no  person 
should  take  away  or  ravish  this  ward  from  the  guardian,  &c.,  all 
which  things  are  surely  implied ;  but,  further,  it  is  a  sufficient 
answer  to  tliis  objection,  that  such  negative  words  are  never  in- 
serted in  the  order. 

But  then  it  is  objected,  here  is  no  dispara^ment  in  this  mar- 
riage ;  forasmuch  as  the  birth  of  the  noble  lady  to  whom  Lord 
Shaftsbury  is  married,  and  also  her  quality,  are  equal  to  those  of 

1  See  Lord  Raymond's  case,  Ca.  t.  Talb.  5S  ;  Smith  v.  Smith,  5  Atk.  304. 
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hPF  husband  ;  and  she  has  had  the  advnntage  of  being  educated 
under  the  Countess  of  Gainsborough,  her  mother,  a  lady  of  great 
honour,  virtue,  and  quality. 

liff'p.  Admitting  all  this  to  be  so,3^et  it  may  be  reasonably  sup- 
posed, that,  if  the  infant  earl  had  staid  till  he  had  attained  his 
ao:e,  and  could  have  made  a  jointure  and  settlement,  in  such  case 
his  Lordship  migut  have  had  a  better  portion. 

But,  in  reality,  though  there  be  no  disparagement,  yet  this  is 
only  by  way  of  extenuation,  and  can  never  be  urged  as  a  justifi- 
cation ;  lor,  it  is  the  marriage  without  the  consent  of  the  guar- 
dian that  constitutes  the  offence ;  so  that,  such  marriage  having 
been  to  one  of  equal  degree  and  fortune,  can  at  most  tend  but  to 
extenuate. 

And  it  is  observable,  that  the  disparagement  of  the  ward  was 
not  where  such  ward,  without  the  guardian's  consent,  married 
one  of  inferior  degree,  as  a  villein,  citizen,  or  burgess,  but  where 
the  guardian  himself  married  the  ward  to  one  of  inferior  degree; 
for  which  see  the  statute  of  Merton,  cap.  6  &  7,  !2  Inst.  89 — 92. 

Object.  The  punishment  of  this  ravishment  of  ward  by  seques- 
tration, or  otherwise,  would  be  fruitless,  since  the  marriage,  hav- 
ing been  once  solemnised  and  perfected,  the  same  cannot  be 
afterwards  rescinded  or  dissolved. 

Jte^ft.  The  like  objection  might  be  made,  though  the  marriage 
were  ever  so  much  to  the  disparagement  of  the  *ward  ;  r^fi»cc-| 
but  in  all  these  cases  the  reason  of  inflicting  punishments  ^  J 
is  for  example's  sake,  and  to  deter  others  from  the  like  offence  of 
ravishment  of  wards. 

Object.  This  marriage  is  by  the  Countess,  the  mother  of  the 
infant  earl,  who  is  guardian  by  nature  and  nurture,  and  so  cannot 
be  guilty  of  ravishment  of  ward. 

Jiesp.  The  right  of  a  testamentary  guardian  takes  place  of  a 
guardianship  by  nature;  by  the  express  words  of  the  Act  of  Par- 
iiament,  the  guardian  by  will  takes  place  of  all  other  guardians, 
and  his  authority,  by  that  law,  is  a  continuation  of  the  paternal 
authority. 

.  Object.  There  is  no  instance  of  any  one  case,  where  a  complaint 
has  been  against  an  infant's  mother,  for  taking  away  her  owu 
child. 

Jiesp.  The  Lords  Selkirk  and  Orkney,  guardians  of  the  infant 
Duke  of  Hamilton,  petitioned  against  the  Duchess  of  Hamilton 
for  taking  away  the  infant  Duke  out  of  their  custody,  and  their 
complaint  was  received;  upon  which  the  Court  would  have  pro- 
ceeded against  the  mother,  but  the  guardians  could  not  make  out 
their  right  of  guardianship  by  reason  of  some  defect  in  the  in- 
Btrument  under  which  they  claimed. 

So,  that,  all  these  objections  being  answered,  the  Court  are  of 
opinion,  that  the  sequestration  against  the  Countess  Dowager  of 
bbaftsbury  ought  to  be  made  absolute. 

As  to  the  case  of  Lady  Gainsborough,  that  seems  to  differ ;  and 
here  the  question  is,  whether  the  Countess  of  Gainsborough's  con- 
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that  her  daughter  should  be  married  to  the  iufant  eBrl, 
i  eoQtenipt  ? 

.V.  S,  p.  5:i.  The  case  was  a  writ  of  ravishment  of  ward, 
laa  brought  against  four  men  and  a  womau ;  the  men  took 
le  Wiinl,  and  the  woman,  knowing  that  the  four  men  had 
iway  the  ward,  married  the  ward  to  her  daughter,  upon 
Hirle,  (J.  J,  gave  the  rule,  that  the  woman  was  equally 
with  the  four  men  of  the  ravishment  of  the  ward,  the 
^  of  the  infant,  witliout  the  consent  of  the  guardian, 
iting  the  ofleuce;  and  though  the  guardian  be  not  ap- 
by  the  Court,  nor  any  commitmezit  made  by  the  Court 
*of  the  infant,  yet  have  those  been  punished  who  have 
marrii  d  the  ward  without  the  consent  of  the  guardian,  as 
from  the  above-cited  case  of  Mrs.  Hannes,  where  the  case 
hihg  more  than  that  of  raarryiug  the  infant  without  the 
of  the  testamentary  guardian,  and  the  decree  was  only 
accour.t  of  Sir  Kdward  llannes,  the  father's  persoual 
ind  for  an  allowance  of  maintenance  for  the  infant, 
reas.  in  the  principal  case,  the  decree  goes  something  fur- 
it  directs  that  the  will  of  the  late  Jilarl  of  Shaftsbury 
be  performed,  part  of  which  will  is,  that  the  infant  earl 
he  under  the  care  and  guardianship  of  the  persons  named 

Co.  38  {Ralcl'ff'e's  case),  it  was  resolved,  that  every  ancestor, 
r  male  or  female,  might  bring  an  action  of  trespass  or 
lent  of  ward  against  any  one  for  taking  away  his  heir- 
it,  male  or  female,  and  for  marrying  such  heir ;  and  that  it 
material  of  what  age  such  heir  then  was ;  and  as  the 
r  might  bring  such  action  lor  taking  away  and  marrying 
•,  80  also  might  the  guardian  for  taking  away  and  marry- 
ward. 

es  not  appear  that  the  late  Earl  of  Gainsborough  left  any 
ntary  guardians  of  his  children  ;  so  that  the  Countess  was 
n  of  them  by  nature;  the  marriage  of  her  daughter 
d  tu  her;  consequently  it  is  to  be  presumed  that  she  mar- 
•  daughter  to  the  infant  earl ;  at  least,  if  she  did  not,  she 
rge  herself  by  oath. 

t  is  material  that  the  Lord  C.  B.  Gyre,  the  goardian  of 
jnt  earl,  has  not,  in  his  petition,  made  out  any  direct 
or  prayed  anything  against  the  Countess  of  Gainsborough  ; 
ssibly,  the  Court  may  not  be  bound,  ex  officio,  to  punish 
vishnient  of  a  ward  where  there  is  no  complaint. 
Jourt  has  the  care,  but  not  the  guardiansnip  of  infants; 
i  Lord  O.  J3.  Eyre  is  not  a  guardian  appointed  by  the 
but  by  the  will  of  the  father,  in  which  respect  the  Court 
•MB  concerned. 

*^And  though  the  stat.  12  Car.  2,  c.  24,  says,  that  a  tes- 
tamentary guardian  may  maintain  an  action  of  ravish- 

1  Set  Ouodall  v.  Harris,  2  P.  WnDB.d63. 
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raent  of  ward,  if  the  infant  be  taken  from  him,  yet  the  statute 
does  not  enjoin  him  to  do  it,  but  refers  the  same  to  the-discretion 
of  the  guardian. 

So  that,  in  this  case,  forasmuch  as  the  testamentary  guardian 
has  not  complained  of  or  prayed  any  redress  against  Lady  Gains- 
borough, the  Court  will  do  nothing  against  her,  but  discharge  the 
order  of  sequestration  with  respect  to  her.^ 

And  now  we  come  to  the  petition  of  the  infant  Earl  of  Shafts- 
bury,  where  it  is  iirst  objected,  that  though  the  Court  might, 
upon  a  petition,  make  a  provisional  order  for  the  taking  care  of 
an  infant,  yet  that  they  ought  not  to  make  an  order  determining 
the  right  of  guardianship,  unless  the  matter  be  brought  judicially 
before  them,  by  bill,  answer,  and  proofs. 

Jiisp,  In  this  case  here  are  a  bill  and  answer,  and  both  the  will 
and  the  devise  of  the  guardianship  are  set  out  by  the  bill ;  where- 
upon the  decree  says,  that  the  trust  of  the  will  shall  be  performed, 
one  of  which  said  trusts  is  the  guardianship  of  the  infant. 

It  is  not  material  that  the  earl  was  defendant,  for  so  it  was  in 
the  case  of  Mrs.  Hannes,  who  was  married  to  Mr.  Willis  without 
the  consent  of  the  guardian  ;  and  ihis  Court  may  upon  petition 
only,  without  any  bill  or  decree,  make  an  order  to  determine  the 
rignt  of  guardianship,  in  regard  that  the  care  of  all  infants  is 
lodged  in  the  king  as  pater  patrias,  and  by  the  king  this  care  is 
delegated  to  his  Court  of  Chancery.  r 

In  P.  N.  B.  232,  the  king  is  bound,  of  common  right  and  by 
the  laws,  to  defend  his  subjects,  their  goods  and  chattels,  lands 
and  tenements,  and  by  the  law  of  this  realm,  every  loyal  subject 
is  taken  to  be  within  the  king's  protection  ;  for  which  reason  it 
is.  that  idiots  and  lunatics,  who  are  incapable  to  take  care  of 
themselves  are  provided  for  by  the  king  as  p>ater  patriae;  and 
there  is  the  same  reason  to  extend  this  care  to  infants. 

This  is  the  reason  given  in  the  writ  de  idiota  inquirendo, 
♦which  the  king  issues  out  to  take  care  of  him  who  regi-  r#ji-o-| 
mini  sui  ipsius  et  bonorum,  et  terrarum  suarum  minimfe  *-  .-I 
Bufficit,  which  reason  also  appears  in  the  writ  de  lunatico  inqui- 
rendo ;  and  in  4  Kep.  128,  b.  {BeverUy's  case)y  infants,  as  well  as 
idiots,  are  said  to  be  under  the  care  and  protection  of  the  Crown, 
as  persons  equally  unable  to  take  care  of  themselves. 

lu  like  manner,  in  the  case  of  charity,  the  king  pro  bono  pub- 
lico, has  an  original  right  to  superintend  the  care  thereof,  so  that, 
abstracted  from  the  statute  of  Eliz.  relating  to  charitable  uses, 
aud  antecedent  to  it,  as  well  as  since,  it  has  been  every  day's 
practice  to  file  informations  in  Chancery  in  the  Attorney-Qeuer- 
al's  name,  for  the  establishment  of  charities. 

Also  in  the  case  of  Lord  Falkland  v.  Btriie^  the  Lord  Somers, 
in  delivering  his  opinion,  takes  notice,  that  several  things  are 
under  the  care  and  superin tendency  of  the  king,  as  he  is  pater 
potrise,  and  instances  in  all  charities,  idiots,  lunatics,  and  infants. 

I  See  Mr.  Hcibert^s  case,  8  P.  WxiiB.  116.  <  2  Vera.  833. 
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Indeed,  several  Acts  of  Parliament  have  made  alterations  in 
some  cases  ot.  this  nature,  which  so  far  stand  altered,  and  no  fur- 
ther ;  but  unless  there  be  express  words  in  an  act  of  Parliament 
for  that  purpose,  the  original  jurisdiction  of  this  Court  remains 
as  before ;  but  there  is  not  any  one  Act  that  has  taken  away  the 
original  jurisdiction  of  this  Court  with  respect  to  this  care  and 
superintendency  in  the  case  of  infants,  charities,  idiots,  and  luna- 
tics. Since  the  statute  which  took  away  the  Court  of  Wards,  the 
jurisdiction  of  wardship*  returns  to  the  Court  of  Chancery:  and 
it  appears  by  the  Register  21,  b.  198,  that  a  writ  may  issue  out  of 
this  court  to  remove  the  guardian  of  an  intant,  and  to  put  another 
guardian  in  his  stead. 

The  law  is  particularly  favourable  to,  and  careful  of  an  infant's 
interest;  and  thousch  the  infant  himself  cannot  brinir  an  account 
against  the  guardian,  until  his  coming  of  age,  yet  a  third  person 
r*fi"Q1  "^^y  bring  a  bill  for  an  *uccount  against  the  guardian, 
L         J    even  during  the  minority  of  the  infant.' 

So  in  all  decrees  against  infants,  even  in  the  plainest  Cf\sr8,  a 
day  must  be  given  them  to  show  cause  when  they  come  of  age. 

Lord  Somers  has  often  said,  that  this  <Jourt  should  be  always 
open  for  petitions;  and  orders  on  petitions,  in  regard  to  the 
guardianship  of  infants,  have  not  only  been  provisional,  but  in 
some  cases  decisive,  as  to  the  right  of  guardianship. 

Thus,  in  the  case  of  Lord  'J  enham  and  Barrett,^  there  was  no 
bill  depending  in  this  Court,  but  only  a  petition,  desiring  that 
Lady  Tenham,  the  mother,  being  a  i'apist,  might  not  have  the 
guardianship  of  the  intant,  determined  on  petition  against  the 
mother:  upon  which  an  appeal  was  brougl.t  to  the  House  ot' 
Lords,*  before  whom  it  was  never  objected,  nor  once  thought  of, 
that  this  Court  could  not,  on  a  petition  only,  determine  the  right 
of  guardianship :  and  on  the  appeal  the  Lords  also  determined 
the  right  against  the  mother. 

Also  in  the  case  of  a  testamentary  guardian,  such  guardian 
having  a  plain  legal  right  upon  the  words  of  the  will,  and  the 
whole  case  arising  thereon,  there  can  be  no  nieed  of  a  bill  in  equity : 
no  proofs  of  either  side  are  requisite,  or  can  avail ;  and  therefore 
the  matter  is  properly  determinable  upon  a  petition  without  a 
bill. 

But  in  the  last  place  it  is  objected,  that,  upon  the  wording  of 
this  will  the  Lord  Chief  Baron  has  no  right  to  the  guardianship, 
the  same  being  devised  to  him  and  two  others,  without  saying, 
and  to  the  survivor  of  them  :  and  that  this  is  a  joint  personal 
confidence  wherewith  three  are  intrusted,  wherefore,  by  the  deatn 
of  any  one,  the  guardianship  is  determined;  and  to  prove  that  a 

»  2  Vera.  ?43. 

«  See  Pom  fret  v.  LorH  Windsor,  2  Vos.  484. 

»  Sec  9  Mod.  40  ;  14  Vin.  Ab.,  p.  172,  note  to  Ca.  1  ;  2  Eq.  Ca.  Ab.  16  nom. 
Reynolds  v.  Lndy  Tenham. 
*  Lady  Teynhnm  v.  Leonard,  4  Bro.  P.  C.  302,  Toml.  edit. 
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guardianship  is  personal,  it  has  been  urged,  that  it  is  not  assign- 
able, nor  will  it  go  to  executors  or  administrators. 

Jiesj).  I  admit  a  guardianship  is  not  assignable,  neither  will  it 
go  to  executors  or  administrators;  but  for  all  that,  it  is  coupled 
with  an  interest,  and  is  not  a  naked  authority.  I  admit,  also,  it 
has  been  said,  that  where  a  *naked  authority  is  given  to  r*t^z»A-| 
two,  if  one  dies,  the  survivor  cannot  act ;  but  the  same  '-  ^ 
book,  viz.,  1  Inst.  112,  113,  says,  that  where  an  authority  is 
coupled  with  an  interest,  it  does  survive.  In  the  case  of  Gardiner 
V.  i^heldoTk^  (Vaugh.  18?),  the  case  of  a  ji^uardian  is  compared  to 
that  of  an  executor  or  administrator,  which  is  not  assignable,  but 
yet  survives;  and  though  a  guardian  be  not  in  all  respects  to  be 
compared  to  an  executor,  in  regard  the  latter  may  continue  his 
executorship,  by  appointing  an  executor  by  his  will,  yet  the  case 
of  a  guardianship  devised  to  two  is  strictly  like  the  case  of  an 
administration  granted  to  two  (especially  where  the  debts  amount 
to  as  much  as  the  assets);  for  in  that  case,  as  well  as  in  the  case 
of  two  guardians,  an  administrator  cannot  assign  his  administra- 
torship: it  will  not  go  to  his  executors  or  administrators,  but 
to  the  survivinc^  administrator;'  such  an  administrator  is  account- 
able to  the  creditor  for  everything,  as  much  as  the  guardian  is  to 
the  infant ;  such  an  administrator  can  make  no  protit. 

And  that  a  guardianship  is  coupled  with  an  interest  is  most 
apparent,  in  that  a  guardian  may  bring  an  action  and  avow  in  his 
own  name,  may  maKe  leases^  during  the  minority  of  the  infant, 
and  may  grant  copyholds*  even  in  reversion,  as  dominus  pro  tem- 
pore. 

A  guardianship  is  not  properly  an  office,  nor  to  be  resembled 
(for  instance)  to  the  office  of  a  parkership;  for  the  former  has  an 
interest  in  the  infant's  estate;  but  a  parker  has  no  right  or  inter- 
est in  the  park,  or  land  inclosed  therein,  and  the  owner  of  the 
land  may  determine  such  office  by  disparking  the  park  or  killing 
the  deer;  and  whereas  in  Poph.  204,  it  is  said,  that  where  the 
Lord  Grey  committed  the  custody  of  his  son  to  four,  and  one  of 
them  died,  the  authority  determined ;  this  case  is  put  upon  the 
clause  of  the  statute  of  4  &  5  I'hil.  k  Mar.  cap.  8,*  which  says, 
**  that  whosoever  takes  a  damsel  unmarried,  and  under  the  age  of 
sixteen,  out  of  the  custody  of  their  father  or  mother,  or  any  such 
person  to  whom  the  father  in  his  lite-time,  or  by  his  will,  or  by 
any  act  in  his  life  time  has  appointed  the  same,  shall  be  subject 
to  the  pain  of  two  ^years'  imprisonment,  or  to  the  pay-  r^ooin 
ment  of  such  tine  as  the  Court  shall  appoint.'*  So  that,  ^  J 
by  that  Act,  as  to  this  special  purpose,  the  father  might  by  will 
or  deed  appoint  the  custody  of  his  daughter,  but  such  appointee 

'  Qnasre,  Bedell  v,  C<  nstnble. 

«  Adams  v.  Buckland,  2  Vern.  514  ;  Hudson  v.  Hudson,  Ca.  t.  Talb.  127. 

'2  Holl.  Abr.  41,  pi.  4;  but  a  h'ase  by  the  testamentary  giiardian  will  be 
▼alid  only  duiing  the  minority  of  the  ward  :  Roe  d.  Parry  v.  Hodgson,  2  Wils. 
129  ;  Shaw  v.  t^h«w,  Veru.  &  i?criv.  607. 

*  2  Ron.  Abr,  41.  pi.  3. 

»  Repealed  by  9  Ceo.  4,  c.  31. 
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bad  not  the  like  interest  as  the  guardian  bas:  be  had  but  a  bare 
authority. 

As  to  Auditor  Curie's  case^  that  depended  upon  the  statute  of 
the  32  Hen.  8,  cap.  46  ;  but  in  the  principal  case,  when  the  now 
infant  earl  was  so  very  young  as  not  to  be  above  a  year  old,  and 
the  testator  had  appointed  him  three  guardians,  it  was  hardly 
probable  that  the  testator  himself  could  imagine  that  all  those 
three  guardians  should  live  until  the  child's  age  of  twenty-one  ; 
and  then  to  say,  that  the  guardianship  shall  determine  by  the 
death  of  any  one  of  the  guardians,  would  be  to  affirm,  that  the 
more  care  the  father  takes  of  the  child's  education,  the  less  it 
shall  profit  the  child,  because  by  the  death  of  any  one  of  these 
guardians  the  child  shall  be  without  a  guardian,  and  the  more  of 
them  were  appointed  by  the  father,  the  less  likelihood  there 
would  be  that  they  all  should  live  till  the  child  arrive  to  twenty- 
one. 

Lord  Commissioner  Gilbert. — The  late  Earl  of  Shaftsbury,  the 
plaintiff's  father,  by  his  will,  dated  December  lOth,  1710  appoints 
tSir  Robert  Eyre,  Sir  John  Croply,  and  Jasper  Stanhope,  Esq., 
afterwards  Lord  Stanhope,  guardians  of  the  present  earl,  till  his 
age  of  twenty-one  years.  Sir  Robert  Eyre  preferred  his  bill  in 
this  Court,  and  proved  the  will,  and  the  Court  ordered  the  same 
to  be  performed;  Sir  John  Croply  and  Lord  Stanhope  died,  and 
there  happening  a  dispute  between  the  Countess  of  bhattsbuiy 
and  my  Lord  Chief  Baron  Eyre  concerning  the  guardianship,  on 
the  28th  of  February,  in  the  yth  of  the  King,  the  Court  declared 
the  right  ot*  guardianship  to  be  in  my  Lord  Chief  Baron,  and 
that  nothing  should  be  done  in  relation  to  the  care  and  education 
of  the  said  earl,  without  the  direction  of  my  Lord  Chief  Baron. 
My  Lord  Chief  Baron,  the  22nd  of  March  last,  preferred  his  peti- 
tion to  this  Court,  setting  torth  that  the  Earl  of  Shaftsbury  was 
r*fifi9"l  '^i^r^^^^  t^  ^^®  Lady  ^Susannah  Noel,  daughter  to  the  earl 
L  00  J  ^j.  Qainsborough,  without  his  privity  or  consent ;  upon 
which,  and  the  affidavits  thereunto  annexed,  the  Countess  of 
Gainsborough  and  Lady  Shaftsbury,  as  likewise  the  earl,  were 
ordered  to  attend  ;  and  the  Countess  of  Sliaftsbury  likewise  pre- 
ferred her  petition  to  discharge  the  order  of  the  28th  of  February 
in  the  9th  of  the  King ;  and  in  this  case  there  have  been  four 
questions  made : — 

1.  Whether  the  Court  has  jurisdiction  to  declare  the  right  of 
guardianship  in  this  case? 

2.  Whether  the  Court  could  declare  it  by  petition,  or  whether 
it  must  be  by  bill  ? 

8.  W  hether  this  be  a  legal  declaration  of  the  right  of  guardian- 
ship ;  (that  is),  whether  it  will  survive  or  not? 

4.  Whether  these  ladies,  or  either  of  them,  are  in  contempt  of 
the  Court  ? 

First,  Whether  the  Court  has  jurisdiction  ? 

»ll  Co.  2  b. 
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Now,  touching  the  wardship  at  law,  there  was  a  two-fold  ju- 
risdiction. 

The  first  was,  when  the  tenures  wore  in  heing ;  and  there,  till 
the  Court  of  Wards  was  erected,  the  whole  jurisdiction  of  the 
king's  wards,  where  the  lands  were  held  in  chivalry,  was  under 
the  jurisdiction  ot  this  Court. 

So  likewise,  in  relation  to  subjects,  this  Court  determined 
touching  the  wardships  of  the  body,  who  was  the  prior,  and  who. 
was  the  posterior  lord. 

For  the  wardship  of  the  body  of  the  heir  went  to  the  lord  who 
had  the  prior  homage ;  and  that  was  determined  in  the  Court  of 
Chancery,  where  several  lords  applied  for  the  writ  of  ravishment, 
which  was  an  original  writ. 

But  this  sort  of  guardianship  was  a  sort  of  dominion  of  mast- 
ers  over  sei-vants  and  vassals,  and  was  introduced  among  the 
Gothic  nations,  to  breed  them  to  arms ;  and  it  was  a  great  bur- 
then upon  the  people,  and  is  fallen  now  with  the  tenures. 

But  the  Crown  has  another  jurisdiction,  and  that  is  as  pater 
patriae,  as  a  father  over  his  children. 

The  king  has  a  right  to  take  care  of  infants,  lunatics,  and  idi-. 
ots,  that  cannot  take  care  of  themselves ;  and  this  *care  r^f^oo-i 
cannot  be  exercised  otherwise  then  by  appointing  them  '  J 
proper  curators  or  committees. 

So  Fleta,  cap.  9,  fol.  4,  de  Tutelis,  speaking  of  infants, "  Quidam 
sub  custodia  parentum  et  proximorum  consanguineorum,  et  illis 
dantur  custodes  de  jure  gentium." 

So  Bracton,  treating  of  this  subject,  lib.  2,  cap.  38,  fol.  86 : 
"  Nunc  autem  dicendum,  &c.,  de  illis  qui  minores  sunt  et  infra, 
a^tatem,  et  quos  oportet  esse  sub  tutelfi  et  cura  aliorum,  et  quod 
se  ipsos  regere  non  norunt,  et  quorum  quidam  debent  esse  sub  cus- 
todia dominorum  cum  terris  et  tenementis,  quae  sunt  de  feodo, 
eorum,  quidam  sub  custodia  parentum,  et  proximorum  consangui- 
neorum ut  prsedictum  est.  Et  quibus  dantur  custodes  aliquando, 
de  jure  de  autiquo  feoffamento,  et  aliquando  curatores  ab  honiine." 
Thus  Staunford,  in  his  Exposition  of  the  King's  Prerogative, 
p.  87 :  "  The  king  is  the  protector  of  all  his  subjects,  and  of  all 
their  goods,  lands,  and  tenements  ;  and,  therefore,  of  such  as  can- 
not govern  themselves,  nor  order  their  lands  and  tenements,  his 
grace  (as  a  father)  must  take  upon  him  to  provide  for  them,  that 
they  themselves  and  their  things  may  be  preserved;"  and  he 
quotes  Fitzherbert,  232,  that  the  King  is  bound  of  right  to  defend 
his  subjects,  their  goods  and  chattels,  lands  and  tenements ;  and 
that  every  one  is  in  the  protection  of  the  king  who  has  not  for- 
feited it  by  some  offence.  Now,  how  can  the  infants  be  protected 
by  the  Crown,  but  by  assigning  them  proper  guardians  where  it 
is  disputable  ? 

Lord  Coke  says,  in  Beverleifa  case^^  that  the  king  shall  have  the 
protection  of  their  goods  and  chattels,  as  well  as  of  their  lands, 
and  compares  it  to  the  use  of  an  idiot. 

1 4  Rep.  126. 
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Nobody  has  ever  doubted  the  jurisdiction  of  this  Court  ia  the 
case  of  idiots  and  lunatics;  and  indeed  I  should  have  thou0:ht 
this  point  had  been  at  peace  as  to  the  infants,  when  it  was  settled 
by  Lord  Somers,  in  the  case  of  Lord  Falkland  v.  Bt-rtie} 

There  are  since  innumerable  precedents,  wherein  this  Court 
r*fir41  ^^^^  determined  touching  the  guardianship  of  ^infants,  as 
»■  -I  in  the  case  of  Freemon  and  The  JBishop  of  Oxford^  the  oth 
of  July,  1719,  where  the  Bishop  of  Exeter,  surviving  guardian  to 
the  father's  will,  applies  to  the  Court,  and  the  infant  is  sent  from 
Oxford  to  Cambridge. 

And  in  Vernon  and  Vernon^s  casCy  10  Geo.  1,  several  orders 
were  made  upon  }»etition,  and  among  the  Ast,  one  upon  fietition, 
that  the  infant  was  conversant  with  the  daughter  of  the  guardian, 
that  he  should  be  immediately  sent  for,  and  ordered  forthwith  to 
Eton  School. 

And  in  AvesUy  and  Anesley's  cast^  it  was  ordered  to  take  the 
infant  from  the  mother,  and  a  sequestration  against  the  Duke  of 
Buckingham  and  the  mother  for  not  producing  the  infant. 

Kow,  as  the  king  has  the  protection  of  infants,  I  don't  see  any 
other  protection  can  be  than  by  assigning  them  their  guardians; 
and  where  should  that  protection  be  exercised  but  in  that  Court 
where  care  is  taken  of  all  persons  under  natural  disabilities  ? 

The  very  notion  of  natural  allegiance  seems  to  be  founded  on 
this  protection  that  is  due  from  one  born  here,  though  he  goes 
into  a  foreign  country  and  lives  under  and  takes  oaths  to  another 
prince.  And  why  ?  Because  it  is  a  debt  of  gratitude  due  for  the 
protection  which  the  infant  receives  at  his  first  bx'ea thing  vital 
air,  since  care  is  supposed  to  be  taken  of  him,  by  appointing 
proper  guardians  to  manage  him  and  hisatfairs. 

And  1  presume  that  the  law  that  the  next  of  kin,  to  whom  the 
inheritance  should  not  descend,  should  be  guardian,  was  taken 
up  originally  as  a  rule  of  reason  in  this  Court,  and  by  usage  came 
to  be  the  law  of  the  land  ;  for  I  have  looked  into  the  books  of 
the  civil  law,  and  all  the  foreign  feudists,  and  their  rule  is,  that 
he  that  has  the  right  of  succession  has  the  guardianship ;  ubi 
successionis  emolumentum  ibi  et  tutelse  onus  esse  debet.  2^  Edw. 
1,  cap.  1,  seems  to  be  only  an  affirmance  of  the  common  law. 

There  are  often  disputes  who  are  the  next  of  kin,  or  who  is  the 
proper  guardian.    This   must   be  determined  somewhere;  and 

r*6fi^l  ^^'^®''®  ^^'^  ^^  ^^  determined  but  in  *this  Court,  where  all 
^        -'    persons  under  disability  are  protected  ? 

The  second  question  is,  whether  the  Court  can  declare  the  right 
of  ^guardianship  by  petition,  or  whether  it  must  be  by  bill  ? 

Tis  said,  that  if  the  right  of  guardianship  could  be  determined 
by  petition  it  must  be  determined  by  affidavits,  where  the  con- 
trary party  has  not  the  liberty  to  crosR-examine. 

'Tis  agreed,  that  in  all  cases  where  it  is  necessary  for  the  crown 
immediately  to  interpose,  it  must  be  determined  upon  order  ;  for 

1 2  Vera.  883.  «  Cited  Ridg.  149  ;  8  Mod.  214. 
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Otherwise,  there  can  be  no  provision  for  the  infant  during  the 
time  of  the  dispute. 

So  there  is  a  necessity  in  some  cases,  that  it  should  be  deter- 
mined upon  petition. 

But  in  this  case,  who  in  fact  are  guardians,  has  been  deter- 
mined already  in  a  cause  instituted  by  bill  and  answer;  and  so 
there  can  be  no  dispute  touching  the  fact;  and  so  the  right  is 
properly  determined  upon  petition. 

The  third  question  is.  whether  this  be  a  legal  declaration  of  the 
right  of  guardianship;  that  is  to  say,  whether  it  will  survive  or 
not?  And  here  it  has  been  argued,  that  the  guardianship  is  a 
naked  authority,  and  so  cannot  survive. 

But  'tis  agreed,  that  if  it  be  an  authority  coupled  with  an  in- 
terest it  will  survive. 

Ifideed,  in  the  civil  law  they  looked  upon  it  to  be  a  naked  au- 
thority ;  but  yet,  where  there  were  several  guardians,  and  one  only 
Save  security,  it  was  executed  by  him  alone.     See  Viuius,  tit.  24, 
)e  Satisfactione  Tutor  et  Curator. 

But  if  it  were  an  authority,  it  is  not  like  an  authority  to  do  a 
single  act  where  it  must  be  done  by  them  all,  because  it  is  the 
will  of  the  party  that  authorizes  them  all,  and  so  one  alone  can't 
execute  it. 

But  in  this  case  the  authority  must,  from  the  nature  of  the 
thing,  be  joint  and  several ;  for  one  alone  must  receive  the  money 
of  the  infant,  and  not  meet  altogether  for  that  purpose. 

*And  were  it  an  authority,  or  were  it  not,  it  is  to  be  ^^^  ./,-. 
construed  joint  and  several ;  else  the  more  guardians  were  ^  ^  ^ 
appointed  for  the  security  of  the  infant,  he  would  be  the  less 
secure,  because  upon  the  death  of  any  one  of  them  the  guardian- 
ship would  be  at  an  end. 

But  no  doubt,  with  us,  it  must  be  reckoned  an  interest. 

For  the  law  has  appointed  remedies,  both  droitural  and  pos- 
sessory,  to  recover  the  guardianship 

Fird^  Droitural. — And  that  was  the  writ  de  custodia  terrsB  et 
hseredis:  and  Fitzherbert  has  compared  the  droitural  and  posses- 
sory action,  in  the  title  De  Custodia  Terras  et  Hasredis,  fol.  133. 

The  Statute  of  Merton,  c,  6,  provideth,  that,  in  the  writ  of  right 
of  ward,  the  plaintitf  shall  recover  the  value  of  the  marriage. 

Secondly^  Possessory. — And  that,  at  common  law,  was  the 
action  of  trespass ;  and  in  this,  at  common  law,  he  could  only 
recover  damages  for  his  ward,  and  not  the  ward  itself. 

The  Statute  of  Westminster,  2,  c.  35,  gives  a  writ  of  ravish- 
ment of  ward,  in  which  the  plaintiff  recovered  the  body  of  the 
heir,  and  not  damages  only. 

And  by  the  Equity  of  Westminster,  2,  c.  24,  a  writ  of  ravish- 
ment lay  for  the  guardian  in  socage,  as  a  writ  in  consimili  casu. 

Everyhody  will  allow  the  guardian  in  chivalry  had  an  interest ; 
and  if  the  guardian  in  socage  would  have  the  writ  in  consimili 
casu,  he  must^have  an  interest  also. 
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And  a  man  may  as  well  have  an  interest  of  honour,  which 
every  person  has  in  relation  to  his  family,  as  an  interest  of  pro6t. 

And  it  appears,  in  8  Co.  37  {Ratcliffe^a  case\  that  the  father  had 
an  action  of  trespass  for  taking  away  his  son  and  heir  quare 
filiam  et  hseredem  rapuit,  though  he  was  not  in  propriety  of 
speech  counted  the  guardian ;  for  the  heir  was  looked  upon  as 
part  of  the  family.  J3ut  the  father,  however,  had  an  interest  in 
the  son,  and  so  it  was  trespass  to  take  him  away. 

But  the  father  had  not  a  writ  de  custodia  terras  et  hseredis, 
r*'*671  ^because  the  father  was  no  guardian.  Nor  was  there  any 
L  *^  J  need  of  a  droitural  action,  because  he  was  always  in  pos- 
session of  his  son  ;  and  so  an  action  of  trespass  lies  for  the  mar- 
rying his  heir  apparent,  whether  he  be  within  age  or  of  full  age, 
because  it  is  an  injury  to  marry  and  destroy  the  hopes  of  his. 
family  by  an  improvident  marriage :  Fitz.  Abr.  tit.  Garde,  32. 

And  this  lies  even  against  the  lord,  for  the  father  had  the  cus- 
tody against  the  lord ;  for  the  father,  being  tenant  in  chivalry, 
could  breed  his  son  to  arms ;  but  no  collateral  ancestor  had  tho 
custody  against  the  lord. 

And,  therefore,  this  makes  the  difference  that  is  mentioned  in 
jRatclfffe's  cas^j  that  a  collateral  ancestor  may  have  a  writ  of  rav- 
ishment against  any  person  that  ravishes  consanguineum  et  hssre- 
dem ;  (that  is)  his  heir  apparent,  because  that  is  an  injury  to 
himself. 

But  the  action  does  not  lie  against  the  feudal  lord,  because  he 
had  a  right  to  marry  him. 

And  every  man  may  be  said  to  have  an  interest  in  his  heir-ap- 
parent, because  nothing  imports  him  more  than  to  continue  his 
name  in  proper  representatives. 

But  the  father  at  common  law  could  not  appoint  a  guardian, 
because  the  law  had  appointed  a  guardian,  whether  the  father 
was  tenant  in  chivalry  or  in  socage. 

The  first  law  that  gave  the  father  the  power  of  appointing,  was 
4  &  5  Phil.  &  Mar.  c.  8.  The  words  of  the  statute  are,  **  that 
nobody  shall  take  away  any  maid  or  woman-child  unmarried, 
being  within  the  age  of  sixteen  years,  out  or  from  the  possession, 
custody,  or  governance,  and  against  the  will  of  the  father  of  such 
maid  or  woman-child,  or  of  such  person  or  persons  to  whom  the 
father  of  such  maid  or  woman-child,  by  his  last  will  and  testa- 
ment, or  by  any  other  act  in  his  lifetime,  hath  or  shall  appoint,, 
assign,  bequeath,  give,  or  grant  the  order,  keeping,  education,  or 
governance  of  such  maid  or  woman-child." 

This  gives  an  authority  to  ai>point  the  custody  of  a  female 
child  for  a  special  purpose.  -He  that  takes  away  the  female  child,, 
and  marries  her  or  deflowers  her,  is  an  otlender  with  that  statute. 
r*6fiSl  *^^'  ^^^®  being  a  custody  tor  a  special  purpose,  it  was. 
^        ^    properly  enough  construed  to  be  a  uaktd  authority. 

Therefore  I  take  the  case  in  Poph.  20i,  to  be  good  law,  that, 
when  two  persons  are  appointed  guardians,  by  authority  of  this 
statute,  and  one  of  them  dies,  it  will  not  survive,  because  that 
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statute  gives  an  aiithoritj  to  a  special  purpose,  to  make  the  rav- 
isher  criminal  within  that  law. 

But  the  12  Car.  2,  c.  13,  gave  the  father  a  power,  by  deed  exe- 
cuted in  writing,  or  by  act  executed  in  his  lifetime,  or  by  his  last 
will  and  testament,  to  appoint  the  custody  and  tuition  of  his 
child  or  children  till  the  asre  of  twenty-one  years ;  and  such  dis- 
position  of  the  custody  to  be  as  good  and  effectual  against  all  and' 
every  person  claiming  the  custody  of  such  child  or  children  as- 
guardians  in  socage  or  otherwise ;  and  the  persons  to  whom  such 
custody  shall  be  disposed,  to  have  a  writ  of  ravishment  of  ward 
or  trespass. 

This  statute  was  formed  by  Sir  Matthew  Hale,  and,  when  ward- 
ships were  taken  away,  introduced  the  testamentary  guardians ; 
and  this  testamentary  guardian,  by  the  rules  of  the  civil  law,  was 
to  take  place  before  all  others. 

But  our  testamentary  guardian  is  not  a  naked  authority,  but 
is  made  after  the  model  of  a  guardian  in  socage,  and,  by  conse- 
quence, an  interest  passes  to  the  guardian. 

And  the  Act  (Rights),  given  to  the  guardian  in  socage,  are 
given  by  this  law. 

But  'tis  said,  that  every  interest  is  assignable,  transferable,  or 
devisable,  and  that  the  guardianship  is  not ;  and  therefore  it  is  a 
naked  authority  and  not  an  interest. 

Every  interest  of  profit  is  assignable,  because  it  is  the  nature 
of  property,  that  the  person  who  is  the  owner  should  have  do- 
minion over  it,  so  as  to  assign  or  transfer  it. 

But  the  euardian  in  socage  has  no  interest  of  profit :  it  is  an 
interest  of  nonour,  and  for  the  honour  of  the  family  committed 
to  his  next  of  kin,  and  therefore  is  inherent  to  the  blood,  and 
can't  be  assignable. 

♦Because  a  stranger  could  not  have  that  interest  to  take  r»ri/^Q-| 
care  of  the  ward,  nor  have  it  at  heart.  l        ^ 

The  guardian  in  socage  was  accountable  to  the  infant  when 
he  came  to  the  age  of  fourteen,  and  he  could  not  transfer  that 
account  to  anothen 

The  testamentary  guardian,  as  is  said,  is  formed  after  the  man- 
ner of  guardian  in  socage,  and  comes  instead  of  him,  and  is  in* 
Joco  parentis. 

Therefore,  though  it  be  not  assignable,  nor  transferable,  yet  it 
ia  such  an  interest  as  shall  survive. 

The  fourth  question  is,  whether  the  ladies,  or  either  of  them, 
are  in  contiimpt  of  the  Court. 

And  it  is  very  plainly  sworn  upon  the  Lady  Shaftsbury,  that 
she  has  seen  him  married  and  bedded. 

The  mother's  being  present  in  this  case,  is  a  plain  evidence  of 
assent. 

And  the  mother  can't  marry  her  child  without  the  consent  of 
the  testamentary  guardian. 

For  the  father,  who  had  the  power  over  his  child  by  law,  has 
placed  it  under  the  power  of  the  testamentary  guardian. 
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Therefore  it  is  taken  out  of  the  power  of  the  mother. 

But  it  is  objected,  that  this  Lord  Shaftsbury  has  married  the 
Lady  Su.-aimah  Noel,  a  lady  of  birth,  quality,  and  fortune,  and 
therefore  is  niarrie<i  without  disparagement,  and  that  this  will  be 
no  contempt  of  the  Court. 

When  the  ward  is  i»ut  under  the  protection  of  this  Court  by 
the  testamentary  guardian,  it  is  a  contempt  of  the  Court  to  marry 
him  without  the  consent  of  the  guardian. 

It  is  a  breach  of  filial  duty  for  children  to  marry  without  the 
consent  of  the  parent.  ^ 

The  testament^iry  guardian  is  in  loco  parentis,  and  he  having 
put  the  ward  under  the  protection  of  the  Court,  it  is  then  a  con- 
tempt to  marry  him  without  the  guardian's  consent,  and  the 
contempt  being   in  marrying  him  without  the  consent  of  the 

r*6701    g"^^*l^^"»  ^^^  improvident  marriage  *i8  only  an  aggra- 
l"        -'    vation  of  the  offence,  if  that  had  been  the  case. 

There  is  nothing  in  the  objection,  that  the  mother  has  the  nat- 
ural  power  over  her  son,  and  that  jura  sanguinis  nulla  lege  civili 
possunt  dirimi. 

For  the  father,  whilst  living,  was  the  head  of  the  family:  he 
had  power  over  his  child,  and  he  might  dispose  of  him  by  law. 
And  it  is  the  duty  even  of  the  mother  to  pay  that  respect  to  the 
memory  of  her  deceased  husband,  as  not  to  marry  her  son  without 
the  consent  of  the  guardian  appointed  by  the  father. 

And  when  the  child  is  by  the  guardian  put  under  the  protec- 
tion of  this  Court,  it  will  be  a  contempt  even  of  the  mother  to 
marry  him  without  the  consent  of  the  guardian. 

As  to  the  Lady  Gainsborough,  this  Cv>utempt  is  not  sworn  upoa 
her. 

For  au  order  for  sequestration  in  the  case  of  a  peer,  or  a  com- 
mitment in  the  case  of  a  common  person,  is  a  judicial  act  of  the 
Court,  and  therefore  must  be  founded  on  a  proper  affidavit,  as  I 
apprehend. 

The  order  is  the  judgment  of  the  Court,  the  sequestration  or 
commitment  is  but  the  execution  of  it. 

And  tlierofore  the  judgment  is  to  be  founded  upon  trut'j,  and 
not  upon  conjecture  only. 

F'or  if  she  be  examined  upon  subsequent  interrogatories,  this  . 
will  not  make  good  the  deteriniuatiou  of  the  Court  by  a  matter 
ex  post  facto. 

Wherefore  he  agreed  with  Lord  Jekyll  in  toto,  as  did  also  Lord 
Commissioner  Kaymond.^ 


No  part  of  the  jurisdiction  of  equit}'  is  more  important  or  beneficial 
than  that  which  is  exercised  over  infants,  wliether  it  be  in  guiding  or 
controlling  the  acts  of  their  guardians  or  of  themselves,  limiting  and, 
when  necessary,  even  abrogating  entirely  the  natural  and  legal  rights 

>  Bee  2  P.  Wnis.  125. 
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and  authority  of  a  father.  The  principal  case  is  often  referred  to,  on 
account  of  the  important  investigation  which  this  branch  of  the  law 
then  received  by  the  distinguished  Judges  who  decided  it. 

Passing  over  tlie  different  species  of  guardianships,  discussed  with  so 
much  learning  in  the  principal  *case,  some  of  which  have  been  r#gN,-| 
either  abolished  by  statute,  have  fallen  into  disuse,  or  have  be- 
come of  little  practical  importance,  such  as  guardianship  in  chivalry, 
guardiansliip  in  socage,  guardianship  by  custom,  guardianship  b}'  the 
appointment  of  the  spiritual  Courts,  guardiauship  by  election,  and 
guardianship  under  stat.  4  &  5  Phil.  &  Mar.  c.  8  (as  to  which  the 
reader  is  referred  to  the  notes  of  Mr.  Harjrrave,  Co.  Litt.  88,  b.),  it 
may  be  laid  down  as  indisputable  that  the  father  is  by  nature  and  nur- 
ture the  guardian  of  his  children  during  their  infancy  (Ex  parte  Hop- 
kins^  3  P.  Wms.  152,  154  ;  Stileman  v.  Ashdown^  2  Atk.  480  ;  Wellealey 
V.  JJuke  of  Beaufort^  2  Russ.  21). 

A  father,  not  only  when  living  at  home,  but  when  residing  abroad 
has  a  right  to  direct  the  custody  of  his  children  in  this  country  (Re 
Emily  Suitor^  2  Post.  &  Fin.  267  ;  but  when  it  appeared  that  a  father 
had,  under  some  misapprehension,  directed  his  child  to  be  in  the  cus- 
tody of  a  person,  not  a  relative,  a  Court  of  law  refused  an  habeas 
corpus,  to  remove  the  child  from  the  care  of  her  near  relatives,  pending 
an  application  to  the  father  for  directions.     lb. 

The  law  of  this  country  gives  to  the  father  the  custody  of  the  chil- 
dren and  the  control  over  them,  not  for  his  own  gratification,  but  on 
account  of  his  duties  with  reference  to  the  public  welfare,  it  has  there- 
fore been  held  that  contracts  by  a  father  to  give  up  to  his  wife  the  cus- 
tody and  education  of  their  children,  are  contrary  to  public  policy,  and 
will  not  be  enforced  in  equity  against  the  husband,  even  although  the 
husband  may  have  been  guilty  of  adultery  and  cruelty  to  his  wife : 
Hope  v.  Bope^  8  De  G.  Mac.  &  G.  731  ;  VansiUart  v.  Vansiitart^  4  K. 
&  J.  62 ;  2  De  G.  &  Jo.  249  ;  unless  he  has  been  guilty  of  such  gross 
misconduct  as  to  unfit  him  to  have*custody  and  control  of  his  children, 
as  for  instance,  where  he  has  criminally  assaulted  a  daughter  :  Sioi/l  v. 
Swift,  34  Beav.  266. 

In  the  recent  case  of  Hamilton  v.  Hector,  6  L.  R.  Ch.  App.  701,  a 
wife  intended  to  proceed  in  the  Divorce  Court  for  a  separation  and  had 
filed  a  bill  against  her  husband  to  set  aside  a  certain  appointment.  By 
a  deed  of  compromise,  it  was  (amongst  other  things)  agreed  that  pro- 
ceedings should  be  stayed  ;  that  the  two  elder  children,  subject  to  such 
powers  as  were  conferred  upon  the  trustees,  should  remain  at  such 
schools  as  the  husband,  with  the  consent  of  the  wife,  should  from  time 
to  time  direct ;  that  the  holidays  should  be  passed  by  them  at  such 
places  as  the  trustees,  having  regard  to  the  wishes  of  the  husband  and 
wife,  should  direct ;  and,  further,  that  it  should  be  lawful  for  the  trus- 
tees, if  necessary  for  the  welfare  of  the  two  elder  children,  to  remove 
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r*fi*72l  ^^®™  ^'*^™  *^®  custody  or  control  of  the  *husband,  or  from  the 
school  at  which  they  might  be.  The  two  children  were  at 
schools  chosen  by  the  husband.  A  dispute,  however,  having  arisen  as 
to  where  the  two  children  were  to  pass  their  midsummer  holidays,  the 
trustees  directed  the  first  four  weeks  to  be  passed  with  the  wife  and  the 
rest  with  the  husband.  Upon  a  bill  being  filed  by  the  wife,  asking  that 
the  husband  might  be  restrained  from  preventing  the  two  children  from 
passing  the  first  four  weeks  of  the  holida3's  with  the  wife,  it  was  held 
by  Lord  Romilly,  M.  R.  (and  it  seems  difficult  to  come  to  any  other 
conclusion,  having  regard  to  Vansittart  v.  Vansittart^  2  De  G.  &  Jo. 
249),  that  the  agreement  was  against  the  policy  of  the  law,  as  being  a 
renunciation  by  the  father  of  his  parental  duties,  and  made  no  order. 
Lord  Hatherly,  L.  C,  however,  reversed  the  decision  of  the  Master  of 
the  Rolls,  upon  the  ground  that  "  under  the  deed,  at  least  so  far  as  it 
had  been  acted  upon,  the  father  retained  the  sole  control, except  during 
the  holidays," — and  that  the  agreement  he  had  entered  into,  being 
reasonable,  might  be  enforced. 

But  it  seems  that  if  a  deed  were  actually  executed  by  the  father,  it 
would  not  be  rendered  absolutely  void,  by  reason  of  its  containing  pro- 
visions by  which  he  abandoned  his  right  to  the  custody  of  his  children 
(  VansUtart  v.  Vansittart^  2  De  G.  &  Jo.  249  ;  Walrond  v.  Walrond^  1 
Johns.  18) ;  and  a  trustee  will  be  appointed  under  such  a  deed  by  the 
Court  (Re  Matthews^  26  Beav.  463 ;  and  see  Swift  v.  Swifts  34  Beav. 
266 ;  5.  Cn  lb.  (L.  J.)  731 ;  and  a  legal  and  proper  covenant  therein 
will  be  enforced:  Hamilton  v.  Hector^  13  L.  R.  Eq.  611. 

And  it  seems  in  accordance  with  the  observation  of  Lord  Commis- 
sioner Jek3'll,  in  the  principal  case,  that,  after  the  death  of  the  father, 
without  appointing  a  testamentary  guardian,  the  mother  is  also  their 
guardian  by  nature  and  nurture  :  Villareal  v.  Mellishj  2  Swanst.  533  ; 
Hellish  V.  De  Costa^  2  Atk.  14 ;  Roach  v.  Garvan^  1  Ves.  158 ;  Mendea 
V.  Mendes,  3  Atk.  624 ;  1  Ves.  91 ;  In  re  Race,  26  L.  J.  N.  S.  (Q.  B.) 
169  ;  S,  (7.,  nom.  The  Queen  v.  Clarke,  Re  Alicia  Race,  t  Ell.  k  Bl. 
186. 

Testamentary  Guardian.'] — An  important  power  was,  by  12  Car.  2,  c. 
24,  conferred  upon  the  father,  of  appointing,  even  although  he  be  a 
minor,  by  deed  or  will,  guardians  for  his  legitimate  children ;  these  are 
usually  termed  testamentary  guardians. 

By  the  late  Statute  of  Wills  (1  Vict  c.  26),  the  power  of  making  a 
will  is  taken  from  minors,  who  can,  therefore,  it  seems,  now  only  ap- 
point guardians  for  their  children  by  deed. 

r^fitai       The  power  of  appointing  a  testamentary  guardian  for  children 
*does  not  extend  to  illegitimate  children  :  Sleeman  v.  Wilson, 
13  L.  R.  Eq.  36. 

Where  a  will  contains  simply  an  appointment  pf  a  guardian,  but  no 
disposition  of  personal  property,  or  an  appointment  of  an  executor,  it 
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is  not  entitled  to  probate :     Lady  Chester^s  case^  1  Ventris,  207 ;  3 
Keb.  30  :  In  the  goods  of  Francis  Morton^  12  W.  R.  (Prob.)  320. 

No  power  was  given  to  the  mother  of  appointing  a  testamentary 
guardian,  and  the  appointment  of  one  by  her  husband  supersedes  her 
guardianship  by  nature  and  nurture.  She  may,  however,  be  appointed 
a  testamentary  guardian. 

But  although  a  mother  has  no  legal  power  by  will  to  appoint  a  guar- 
dian for  her  children,  yet  the  Court  will  have  regard,  in  the  appoint- 
ment of  a  guardian,  to  the  expression  of  her  wishes,  especially  when 
there  has  been  a  similiar  indication  of  the  father's  wishes  :  He  Kaye^  I 
L.  R.  Ch.  App.  387. 

A  testamentaiy  guardian  will  not  be  disabled  from  exercising  the 
office  from  having  been  a  witness  to  the  execution  of  the  deed  by  which 
he  was  appointed:  Morgan  v.  Hatchell^  19  Beav.  86. 

A  testamentary  guardian  of  minor  children  is  entitled  to  a  grant  of 
administration  for  their  use  and  benefit,  preferably  to  a  guardian  elected 
by  the  children,  and  a  grant  made  to  the  latter  will  be  revoked,  and  a 
fresh  grant  made  to  the  testamentary  guardian :  In  the  goods  of  Louisa 
MorHs^  2  Sw.  &  Tr.  360. 

The  office  of  testamentary  guardian,  as  decided  in  the  principal 
case,  where  there  are  more  than  one,  goes  to  the  survivor ;  and  al- 
though, as  it  also  appears  there,  it  does  not  determine  on  the  marriage 
of  a  male,  it  does  on  the  marriage  of  a  female  ward :  Mendes  v.  Mendee^ 
1  Yes.  91. 

The  religious  tenets  of  the  persons  appointing,  or  of  the  persons  ap- 
pointed, testamentary  guardians  will  not  be  any  obstacle  to  the  validity 
of  the  appointment.  Thus,  an  appointment  by  a  Jew  (  Villareal  v.  Mel- 
lish,  3  Swanst.  538),  or  of  a  Roman  Catholic  ( Talbot  v.  Earl  of 
Shrewsbury^  4  My.  &  Cr.  672),  or  of  a  Dissenter  {Corbett  v.  Totten- 
ham, 1  Ball  &  B.  59),  will  be  valid. 

As  to  what  amounts  to  an  appointment,  since  express  words  are  not 
necessary,  see  Mendes  v.  Mendes^  1  Yes.  89;  3  Atk.  619;  Selby  v. 
Selbyj  2  Eq.  Ca.  Ab.  488,  pi.  22 ;  In  re  Park^  14  Sm.  89  ;  Miller  v.  Ear- 
ris,  14  Sm.  540. 

A  testamjentary  guardian  is  a  trustee,  and  therefore  the  Statute  of 
Limitations  is  inapplicable  to  accounts  as  between  him  and  his  ward  : 
Malhew  v.  Brise^  14  Beav.  341.  But  they  may  lose  all  right  to  make 
any  claim  against  him  or  his  estate  by  acquiescence :  Sleeman  v.  Wil- 
son,  13  L.  R.  Eq.  36. 

In  a  petition  under  the  Settled  Estates  Act,  (19  &  20  Yict.  c.  120), 
for  *a  sale  of  property  to  which  an  infant  is  interested  in  re- 
mainder, the  consent  of  the  testamentary  guardian  of  the  infant  L  ^ '  J 
is  not  sufficient,  and  a  guardian  must  be  appointed  for  the  purpose  of 
consenting  on  behalf  of  the  infant.  In  re  E,  JameSy  Deceased,  5  L.  R. 
Eq.  334. 
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Scotch  testamentary  tutors  are  not  testamentary  guardians,  accord- 
ing to  12  Car.  2,  c.  24:  Johnstone  v.  Beattie^  10  C.  &  F.  42 ;  Scott  v, 
Bentley^  1  K.  &  J.  281,  284 ;  Stuart  v.  The  Marquis  of  Bute^  9  Ho. 
Lo.  Ca.  440. 

In  cases  relating  to  the  care  of  infants,  the  benefit  of  the  infant  being 
the  foundation  of  the  jurisdiction  and  the  test  of  its  proper  exercise, 
there  ought  on  this  subject  to  be  a  perfect  reciprocity  of  action  between 
the  Courts  of  England  and  Scotland,  although  as  to  judicial  jurisdiction 
the  two  countries  are  to  each  other  independent  foreign  countries: 
Stuart  V.  The  Marquis  of  Bute^  9  Ho.  Lo.  Ca.  440. 

Guardian  appointed  by  a  Stranger.'] — Although  a  mere  stranger  has 
no  legal  right  to  appoint  guardinns  for  an  infant  during  the  life  of  his 
father  (see  Ex  parte  Hopkins^  3  P.  Wras.  152;  Powel  v.  Cleaver^  2 
Bro.  C.  C.  510),  nevertheless,  a  father  may  act  in  such  a  manner  as  to 
render  an  appointment  by  a  stranger  effectual.  Thus,  where  a  person 
confers  a  benefit  upon  the  father,  or  upon  the  children,  for  their  main- 
tenance or  otherwise,  upon  condition  that  the  father  gives  up  the  guar- 
dianship of  them,  if  he  accepts  the  benefit  himself,  or  commits  the  care 
of  his  children  to  the  guardian  nominated  by  the  stranger,  he  will  not 
afterwards  be  allowed  to  prejudice  their  interests  by  asserting  his  legal 
rights,  either  by  interfering  with  their  education  or  enforcing  the  de- 
livery up  to  him  of  their  persons.  Thus,  in  Colston  v.  Morris^  Jac. 
257,  n.,  the  testator  left  a  sum  of  money  to  the  infant,  and  gave  and 
committed,  so  far  as  it  was  in  his  power  so  to  do,  the  guardianship, 
custody,  care,  tuition,  ntanagement,  and  education  of  the  infant  to  the 
trustees ;  and  he  gave  a  legacy  to  the  father,  on  condition  of  his  not 
interfering  with  the  management  and  direction  of  the  trustees  respect- 
ing the  education  of  the  infant.  The  cause  having  been  heard  by  Sir 
J.  Leach,  Y.  C,  it  was  declared  by  the  decree,  that,  on  the  father  un- 
dertaking to  give  up  and  abandon  all  interference  with  the  manage* 
ment  and  direction  of  the  trustees  in  the  education  and  management  of 
the  infant,  such  undertaking  to  be  given  in  the  manner  and  form  ap- 
proved by  the  Master,  he  should  be  entitled  to  the  benefits  given  to 
him  by  the  will ;  but  in  case  he  should  refuse  to  give  such  undertaking, 
then  it  was  declared  that  he  was  not  entitled  to  them ;  and  it  was  de- 
clared, *that,  in  the  event  of  his  giving  such  undertaking,  the 
>-  -*  trustees  were  entitled  to  the  guardianship,  custody,  or  tuition 
and  management  of  the  infant  during  lier  minority ;  and  in  that  case 
the  Master  was  to  approve  of  a  proper  scheme  for  the  education  and 
bringing  up  of  the  infant,  according  to  the  meaning  and  intent  of  the 
testator,  as  expressed  in  his  will,  regard  being  had  to  her  rank  and  ex- 
pectations in  life:  Reg.  Lib.  A.  1818,  fol.  1444.  The  father  entered 
into  a  recognisance  not  to  interfere  in  the  education  of  the  infant  as 
directed  by  the  decree,  and  the  decree  made  on  further  directions  or- 
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dered  the  costs  of  so  much  of  the  suit  as  related  to  his  recognisance  to 
be  paid  out  of  his  legacy :  Reg.  Lib.  A.  1820,  fol.  889. 

So  in  PottB  V.  Norton^  2  P.  Wms.  109,  n.,  at  the  Rolls,  24th  April, 
1792,  the  testator  by  his  will  left  considerable  legacies  to  the  infant 
children  of  his  brother,  and  also  an  annuity  to  the  brother  himself, 
making  it  his  particular  request  to  his  brother,  that  he  would  commit 
the  education  of  the  children  to  his  the  testator's  executors,  and  revoking 
the  gift  of  the  said  annuitj^  in  case  the  brother  should  refuse  to  comply. 
Several  of  the  children  were  taken  from  the  brother  by  the  executors, 
without  any  objection  being  made^  and  were  placed  by  the  execvtors  at 
different  schools^  and  the  brother  received  his  annuity.  Upon  an  applr. 
cation  to  the  Court  for  maiutenance  for  the  infants,  it  was  ordered,  that 
the  Master  should  inquire  whether  the  brother  was  willing  to  commit 
the  education  of  the  children  to  the  executors ;  and  in  that  case  the 
Master  was  to  inquire  what  was  proper  to  be  allowed  for  their  mainte- 
nance. The  Master  reported  that  the  brother  had  appeared  before  him, 
and  consented  thereto ;  and  this  report  was  afterwaixis  confirmed,  and 
certain  sums  allowed  for  their  maintenance.  The  brother  havinor  after- 
wards  taken  away  two  of  the  children  from  the  schools  where  they  had 
been  placed,  the  executors,  by  petition,  prayed  that  he  might  be  ordered 
to  replace  them.  The  brother  appeared  to  the  petition,  and  insisted 
that  he  had  never  given  his  consent  that  the  care  of  his  children  should 
be  taken  from  him ;  and  it  was  strongly  insisted  on  his  behalf,  that  the 
Court  had  no  jurisdiction  to  take  a  child  from  his  parent  without  the 
parent's  consent.  But  his  Honor  said  he  would  not  go  into  this  ques- 
tion while  the  Master's  report  of  the  brother's  consent  remained  in 
force ;  the  brother  must  make  such  application  as  he  should  think  fit, 
to  take  off  the  effect  of  that  proceeding ;  but  for  the  present  his  Honor 
ordered  the  brother  to  replace  the  children. 

So,  in  Blake  v.  Blake^  Amb.  306,  Lord  Hardwicke  says,  "  The  grand- 
father had  no  power  to  appoint  *guardians  of  his  grandson,  r#/.»y«-i 
it  being  a  right  vested  in  the  father ;  but  any  one  can  give  his 
estate  on  what  conditions  he  pleases ;  and  the  father  has  in  this  case 
submitted  to  the  will.  There  are  instances  where  a  grandfather  has 
given  bis  estate  to  his  grandchild,  and  appointed  guardians  of  his  es- 
tate and  person ;  and  if  the  father  did  not  submit  to  the  will,  the  Court 
has  made  the  father's  opposition  work  a  forfeiture  of  his  son's  estate. 
But  if  there  is  any  gift  to  the  father  in  the  will,  and  he  submits  to  it, 
the  Court  directs  and  appoints  a  guardian  on  his  submission.  In  the 
present  case,  the  Court  has  interposed  after  the  father  had  waived  his 
parental  right ;  therefore,  here  is  no  ground  to  alter  what  was  done  with 
the  consent  -of  all  parties." 

In  Powell  V.  Cleaver^  2  Bro.  C.  C.  499,  J.  P.  by  will  gave  considerable 
benefits  to  his  sister,  her  husband,  and  their  infant  children,  upon  the 
express  condition  that  his  executor  should  have  the  care,  guardianship, 
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tuition,  and  management  of  the  persons  of  the  infants  during  their  mi- 
nority. The  father,  during  the  testator's  life,  permitted  the  children 
to  be  brought  up  by  and  at  his  expense,  and  after  his  decease  he  took 
the  benefits. conferred  upon  him  by  the  will,  acquiesced  in  the  arrange- 
ment of  the  guardianship,  and  not  only  yielded  the  management  of  his 
sons  to  the  executors,  but  called  for  and  received  the  maintenance  pro- 
vided for  them.  Afterwards,  the  father  preferring  another  person  to 
the  gentleman  appointed  by  the  executors,  for  superintending  the  edu- 
cation of  his  eldest  son,  resumed  his  right  of  guardianship  over  him* 
But  Lord  Thurlow  said,  that  the  Court  would  take  care  that  the  child 
should  be  properly  educated  for  his  expectations,  and  that  it  must  be 
laid  before  the  Court  how  the  son  was  disposed  ot 

Lord  Eldon,  with  reference  to  this  case,  has  observed,  ^^  that  it  was  con- 
tended that  the  bounty  given  to  the  father  had  put  him  to  his  election, 
and  he  could  not,  after  receiving  the  legac}',  withhold  compliance  with 
the  condition  for  the  education  of  his  children  ;  but  that  argument  ooald 
not  sustain  the  jurisdiction.  The  lather,  not  knowing  that  he  was  ma- 
king the  election,  was  at  full  liberty  to  pay  back  the  money.  But  Lord 
'i  hurlow^s  opinion  went  upon  this,  that  the  law  imposed  a  duty  upon 
parents,  and,  in  general,  gives  them  credit  for  ability  and  inclination  to 
execute  it.  But  that  presumption,  like  all  others,  would  fail  in  par- 
ticular instances  ;  and  if  an  iustance  occurred  in  which  the  father  was 
unable  or  unwilling  to  execute  that  duty,  and,  further,  was  actively  pro- 
ceeding against  it,  of  necessity  the  state  must  place  somewhere  a  superin- 

^  tending  power  over  those*  who  cannot  take  care  of  themselves,  and 
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I-         -I  have  not  the  benefit  of  that  care  which  is  presumed  to  be  generally 

effectual.  In  those  cases  there  was  a  struggle  between  the  feelings  of 
the  father  and  a  due  attention  to  the  interests  of  the  child,  upon  the  con- 
dition that  his  education  should  be  conducted  in  the  manner  prescribed, 
which  was  the  course  of  maintenance  and  education  the  best  calculated  to 
promote  his  happiness  in  the  state  in  which  that  fortune  would  place  him. 
But  Lord  Thurlow  took  upon  him  the  jurisdiction,  on  this  ground,  that 
he  would  not  suffer  the  feelings  of  the  parent  to  have  effect  against  that 
duty  which,  upon  a  tender,  just,  and  legitimate  deliberation,  the  parent 
owed  to  the  true  interests  of  the  child  ;  and  his  Lordship  separated  the 
person  of  the  child  from  the  father ;  always  taking  care  that  the  sepa- 
ration shall  not  have  a  greater  effect  than  the  case  requires,  and  that 
the  intercourse  shall  be  as  frequent  and  full  as  the  case  requiring  the 
separation  will  permit:"  10  Ves.  63. 

In  LyoHH  V.  lilenkin,  Jac.  245,  a  grandmother  by  will  made  a  provi- 
sion for  her  grand-daughters,  by  a  devise  of  real  estate,  and  a  gifl  of 
pecuniary  legacies,  the  management  of  which,  during  the  minority  of 
her  grand-daughters,  she  committed  to  their  aunt  M.  B.,  with  a  discre- 
tionary power  to  apply  the  issues  and  proceeds  towards  their  mainte- 
nance and  education  ]  and  she  appointed  her  daughter  M.  B.  cxecutriX| 
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and  also  guardian  of  her  said  grandchildren.     During  the  testatrix's 
lifetime,  the  infants  were  committed  to  the  care  of  the  -testatrix  by 
their  father,  and  the  expenses  of  their  education  were  defraj-ed  by  her. 
After  her  death  they  continued  to  reside  in  the  same  manner,  under  the 
care  of  their  aunt  M.  B.,  who,  three  yccars  afterwards,  married.     The 
infants  were  of  the  respective  ages  of  nineteen,  fourteen,  and  twelve, 
and  had  been  educated  by  their  aunt  in  the  Baptist  persuasion,  which 
she  and  her  husband  professed.     '1  he  father,  it  appears,  was  a  Unitarian 
minister,  having  formerly  been  a  Baptist,  and  had,  upon  the  death  of 
the  infants'  mother,  married  again,  and  his  income,  independent  of  that 
arising  from  his  wife's  property,  appears  to  have  been  very  limited. 
About  this  time,  some  difference  having  arisen  between  the  father  and 
M.  B.,  he  required  that  his  daughters  should  be  delivered  up  to  him, 
and  called  for  an  account  of  their  fortunes,  and  in  November,  1819, 
filed  a  bill  in  their  names,  as  their  next  friend,  against  M.  B.  and  her 
husband,  pra3'ing  the  accounts,  and  insisting  that  his  daughters  ough^ 
to  be  placed  under  his  care,  and  that,  not  being  of  ability  to  maintain 
them,  a  proper  sum  should  be  allowed  to  him  for  that  purpose.     Lord 
Eldon   having  declined   to   decide  the  question   upon  habeas  corpus 
*a  i^etition  was  presented  by  the  father,  praying  that  the  infants 
might  b3  restored  to  him.     Lird  Eld:/ 1,  howjver,  refused  the    ^         -^ 
application.     "It  is  always,"  observed  his  Lordsip,  "a  delicate  thing 
for  the  Court  to  interfere  against  the  parental  aut  loritj' ;  yet  we  know 
that  the  Court  will  .do  it  in  cases  where  the  parent  is  ca)>riciousl3'  inter- 
fering in  what  is  clearly  for  their  benefit.     In  the  case  of  Powel  v. 
Cleaver^  the  principles  on  which  the  Court  proceeds  were  fully  dis- 
cussed.    In  a  case  of  this  kind  this  Court  would  not  feel  itself  at  liberty 
to  deliver  back  the  infants  to  the  custody  of  their  fathe**,  and  for  the 
reasons  I  shall  notice.     It  has  bciu  stated  that  he  is  a  dissenting  min- 
ister.    I  mention  that  again,  guarding  myself  against  its  being  sup- 
posed that  his  bearing  that  character  furnished  the  least  ground  why 
he  should  not  have  the  care  of  his  children ;  but  it  furnishes  this  obser- 
vation, that  his  situation  in  life  leaves  him  witi)out  the  means  of  so 
educating  them  as  they  ought  to  be  educated,  regard  being  had  to  their 
fortune  and  estate.     The  father  objected  to  tlie  aunt,  because  she  mar- 
ried ;  she  objected  to  delivering  over  the  children  to  their  lather,  be- 
cause their  mother  died,  and  the  father  had  taken  another  wife  ;  but 
the  circumstance  that  decides  me  about  not  removing  the  children  is 
this,  that,  although  the  testatrix  could  not  impose  the  terms  of  appoint- 
ing a  guardian  where  the  father  was  living,  yet  the  father,  by  his  con- 
sent, might  enable  the  guardian  to  act ;  and  by  his  consent,  it  appears 
that  he  has  enabled  the  guardian  to  act,  and,  by  such  consent,  these 
children  have,  with  very  little  interruption,  continued  under  the  care 
and  guardianship  of  the  aunt.    All  their  habits  have  been  acquired 

under  the  roof  of  their  aunt — all  their  connections  have  been  formed 
VOL.  II. — 91 
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under  their  aunt ;  and  it  appears  to  me  that  the  father  has  so  far  given 
his  consent  to  this  course  of  education,  as  to  preclude  him  from  sa3ang 
that  he  shall  now  be  permitted  to  break  in  and  Introduce  a  new  system 
of  education,  which  cannot  be  consistent  with  the  system  to  wliich  they 
have  been  habituated,  and  where  so  much  depends  upon  the  quantum 
of  supply  for  the  purpose  which  the  discretion  of  this  lady  may  lead 
her  to  apply,  if  the  testatrix  has  left  her  the  discretion  of  regulating 
the  means  for  their  education.. 

"  It,  therefore,  does  appear  to  me  that  the  testatrix,  by  the  benefits 
she  has  given  tliese  children  out  of  her  property,  has  purchased  the 
power  of  educating  them  in  the  way  and  under  the  control  and  guar- 
dianship which  she  has  pointed  out  and  the  parent  has  consented  to ;  and 
I  cannot  help  thinking  that,  unless  this  gentleman  can  bring  before  the 
Court  some  complaint  on  the  ground  of  improper  conduct,  he  must  be 

*taken  to  have  c;iven  his  consent  to  the  course  of  education 
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L         J  which  has  been  pursued." 

In  Fagnani  v.  Selwyn^  Jac.  268,  n.,  a  settlement  was  made  on  an 
infant  (whose  father  was  dead  and  whose  mother  resided  abroad),  on 
condition  of  her  being  under  the  care  of  the  settlor,  who  had  for  some 
years  maintained  and  educated  her  at  liis  own  expense  only.  It  was 
referred  to  the  Master  to  consider  whether  he  should  be  appointed 
guardian,  taking  the  settlement  into  consideration. 

The  class  of  cases  which  have  just  been  considered  may  at  first  sight 
seem  to  be  contradictory  to  the  principle  laid  down  in  otiier  cases,  that 
it  is  contrary  to  public  policj'  that  a  father  should  transfer  his  parental 
duties,  as  to  the  custody  and  education  of  his  children,  to  another  (see 
ante,  p.  671),  but  that  principle  seems  to  have  been  laid  down  and  acted 
upon  in  cases  where  the  Court  was  called  upon  to  enforce  against  the 
father  an  executory  contract  entered  into  by  him  with  his  wife  to  give 
up  to  her  the  custody  and  control  of  his  children ;  but  the  other  class 
of  cases  depend  upon  another  principle,  viz.,  that  when  a  father  has 
not  merely  entered  into  an  executory  contract  with  reference  to  the 
transfer  to  another  of  the  custody  and  education  of  his  children,  but 
he  has  actually  given  them  up  to  another,  or  accepts  benefits  on  the 
faith  that  they  will  be  given  up,  the  Court  will  not  allow  the  father  to 
assert  his  legal  rights  over  his  children  to  their  prejudice. 

But  tiie  Court  will  not  deprive  a  father  of  the  custody  of  his  children 
merely  because  a  person  makes  an  offer  to  maintain  them ^  even  although 
it  might  be  for  the  benefit  of  the  children  that  such  ofier  should  be  ac- 
ceded to.  Thus,  in  a  case  heard  in  private  before  Lord  Eldon,  in  Au- 
gust, 1321,  the  mother  of  the  infants  who  was  possessed  of  a  consid- 
erable propert}',  settled  to  her  separate  use,  was  living  separate  from 
her  husband,  whose  income  was  small.  A  petition  was  presented  by 
the  mother,  in  the  name  of  herself  and  the  infants,  praying  that  they 
might  be  placed  with  her,  or  that  it  might  be  referred  to  the  Master  to 
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approve  of  a  plan  for  their  education,  and  to  appoint  a  proper  person 
to  have  tlie  care  of  them,  the  mother  offering  to  provide  for  their  main- 
tenance out  of  her  separate  income.  It  was  urged  as  one  of  the 
grounds  in  support  of  the  petition,  that  the  father's  income  was  not- 
sufficient  to  enable  him  to  give  the  infants  an  education  suitable  to 
tlieir  situation  in  life,  and  to  tlieir  expectations,  and  that  it  would  there- 
fore be  for  their  benefit  that  their  mother's  proposal  should  be  acceded 
to.  On  this  part  of  the  case  the  Lord . Chancellor  said,  "that  there 
were  cases  where,  without  any  provision  antecedently  made,  the  Court 
would  remove  a  child  from  the  parent ;  .  .  .  .  but  wherever  the 
♦Court  had  interfered  against  the  father,  upon  pecuniary  consid-  p^^^^-, 
erations,  they  had  been  solid  considerations, — not  merely  ex  pec-  '-  -^ 
tations.  In  all  the  cases  which  his  Lordship  remembered,  there  had 
been  some  immediate  irrevocable  provision,  by  which  tlie  child  could 
be  brought  up  in  a  manner  suitable  to  its  future  prospects.  The  Court 
had  there  said,  that  it  would  not  permit  the  father  wantonly  and  capri- 
ciously to  deprive  the  child  of  that  benefit :  as  in  Fowel  v.  Cleaver^ 
where  benefits  were  given  to  a  child  on  condition  that  he  should  be 
educated  in  a  particular  manner,  the  father  was  not  allowed  to  defeat 
the  gift.  So  in  the  case  of  the  young  lady  whom  Mr.  George  Selwyn 
had  provided  for  But  the  Court  could  not  interfere  upon  a  mere 
offer ;"  Jac.  264,  and  see  Hill  v.  Gomme^  1  Beav.  540 ;  Cr.  &  Ph.  250  ; 
In  re  Fynn^  2  De  G.  &  Sm.  457 ;  Glavering  v.  Ellison,  3  Drew.  451  ; 
3  Jur.  N.  S.  277  ;  26  L.  J.,  N.  S.  (Ch.)  335. 

Ward  of  the  Court — Guardian  by  Appointvient  of  the  Court,"] — 
The  jurisdiction  of  the  Lord  Chancellor  to  appoint  guardians  for 
infants  is  undoubted,  although  Mr.  Hargrave,  in  a  learned  note,  at- 
tempted to  show  that  it  was  not,  as  far  as  yet  appears,  of  ancient  date ; 
and  that,  though  unquestionable,  yet  it  seems  at  first  to  have  been  a 
usurpation,  for  which  the  best  excuse  was,  that  the  case  was  not  other- 
wise sufficiently  provided  for.     See  Co.  Litt.  88,  b,  n.  16.' 

This  opinion  of  Mr.  Hargrave  is  controverted  in  a  very  able  note  of 
Mr.  Foi'blanque,  who  comes  to  the  conclusion,  ^^  that  the  superintend- 
ence and  protective  Jurisdiction  of  the  Court  in  the  case  of  infants,  is  a 
delegation  of  the  duty  of  the  Crown  ;  that  its  general  jurisdiction  was 
not  even  suspended  by  the  statutes  of  Henry  8,  erecting  the  Courts  of 
Wards  and  Liveries.  That  tbe  case  of  idiots  and  lunatics  is  distinguish- 
able ;  the  jurisdiction  exercised  in  Chancery  as  to  the  first,  being  tbe 
grant  of  .an  interest,  and  in  the  latter,  th^  delegation  of  a  power  con- 
ferred by  Parliament;"  2  Fonb.  232.  Lord  Eldon,in  De  Mannevillev. 
Mannevillej  10  Ves.  63,  has  observed,  "  that  Mr.  Fonblanque  has  stated 
the  principle  very  correctly;  for  in  Butler  v.  Freeman  (Amb.  301), 
Lord  Hardwicke,  professing  not  to  go  upon  guardianship,  and  dis- 
claiming wardship,  puts  it  upon  this :  that  the  Court  represents  the 
King  as  parens  patriae."    And  see  Fowel  v.  Cleaver^  2  Bro.  C.  C- 
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499 ;    Welledey   v.  Duke  of  Beaufort^  2  Ru88,  21 ;    2  Bligh.  N.  S. 
124. 

The  Court  of  Chancery  has  jurisdiction  over  the  custody  of  the 
children  of  English  subjects,  thougli  such  children  were  lx>rn  and  are 
resident  abroad ;  Hope  v.  Hope^  4  De  G.  Mac.  &  G.  328 ;  S.  C,  19 
Beav.  23t ;  S.  C.  8  De  G.  Mac.  &  G.  731. 

r*fi8n  *^^  ^  ^^^^  ^®  ^\ed  relative  to  an  infanVs  entate  or  person^  the 
Court  acquires  jurisdiction,  and  the  infant,  whether  plaintiff  or 
defendant,  and  even  during  the  life  of  its  father,  or  of  a  testamentary 
guardian,  immediately  becomes  a  ward  of  the  Court:  Butler  v.  FreC" 
man^  Amb.  303  ;  Hughes  v.  Science^  2  Eq.  Ca.  Ab.  756,  pi  14,  Mac- 
phers.  A  pp.  1. 

An  order  in  Chancery  on  petition,  constituting  a  guardian  of  an 
infant,  makes  that  infant  a  ward  of  Court :  Stuart  v.  The  Marquis  of 
Bute^  9  II o.  Lo.  Ca.  440 ;  8.  6\,  Marquis  of  Bute  v.  Stuart^  2  Giff.  582. 

Where  money  belonging  absolutely  to  a  young  lady  under  age  was 
paid  into  Court  under  the  Trustee  Belief  Act,  and  an  order  upon  a 
petition  under  that  Act  for  payment  of  part  of  the  dividends  to  her 
testamentary  guardian  for  her  maintenance,  was  made  upon  an  appli- 
cation at  Chambers,  it  was  held  b}'  Sir  W.  Page  Wood,  Y.  C-,  that  the 
infant  was  thereby  made  a  ward  of  Court.  In  re  Hodge^s  Settlement^ 
3  K.  &  J.  213,  and  see  Darcy  v.  Maddock^  4  Ir.  Ch.  Kep.  40,  In  re 
Lloyd's  Trusts^  2  I.  R.  Eq.  607. 

And  an  order  in  Chambers  for  the  maintenance  of  an  infant  out  of 
the  income  of  a  legacy,  upon  a  summons  taken  out  in  her  name  by  her 
guardian  has  been  held,  without  suit,  to  constitute  the  infant  a  ward  of 
the  Court :  In  re  Graham^  10  L.  R.  Eq.  630. 

The  payment,  however,  into  Court  under  the  32d  section  of  the 
Legacy  Duty  Act  of  a  legacy  bequeathed  to  an  infant.  {Re  Hillary^  2 
Drew.  <b  Sm.  461),  or  of  purciiase-mone^^  belonging  to  an  infant  under 
the  Lands  Clauses  Act  (Ex  parte  Brewer^  2  Dr.  &  Sm.  552),  will  not 
constitute  snch  infant  a  ward  of  Court. 

The  Court  must  have  some  property  of  the  infant's,  in  order  to 
exercise  its  jurisdiction,  "It  is  not,  however,"  as  observed  by  Lord 
Eldon,  "from  any  want  of  jurisdiction  that  it  does  not  act  (where  it 
it  has  no  property  of  an  infant's),  but  from  a  want  of  the  means  to 
exercise  its  jutisdiction  ;  because  the  Court  cannot  take  on  itself  the 
maintenance  of  all  the  children  in  the  kingdom.  It  can  exercise  this 
jurisdiction  usefully  and  practically  only  where  it  has  the  means  of 
doing  so  ;  that  is  to  say,  by  its  having  the  means  of  applying  property 
for  the  use  and  maintenance  of  the  infant :"  Wellesly  v.  The  Duke  of 
Beaufort^  2  Russ.  21. 

But  the  Court  can  upon  petition,  although  an  infant  has  no  property, 
appoint  a  guardian  under  the  Marriage  Act  (4  Geo.  4,  c.  76,  s.  17),  to 
give  consent  to  a  marriage  {In  re  Woolscombe^  1  Madd.  213;  In  re 
Spencer^  2  Ph.  247)  ;  but  where  the  petition  is  not  for  such  purpose, 
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and  an  infant  has  ncr  estate  real  or  personal,  no  guardian  will  be  ap- 
pointed, as  the  Court  has  no  object  of  which  it  "^can  take  notice  r^iepoQi 
{Ex  parte  Becker^  1  Bro.  C.  C.  656).  Where,  therefore,  for 
any  cause  it  is  desirable  to  make  an  infant  a  ward  of  the  Court  it  is 
the  eoranion  practice  to  settle  some  money  or  other  property  upon  liim. 
See  further,  as  to  the  practice  under  this  Act,  2  Dan.  Ch.  Pr.  120S, 
5th  e<l. 

The  Court,  although  no  suit  be  pending,  will  appoint  a  guardian, 
upon  the  petition  either  of  the  infant  himself,  or  of  some  other  person 
in  his  behalf,  without  a  bill  having  been  filed  {De  Costa  or  Villareal 
V.  Mellish^  2  Atk.  14;  2  Swanst.  533;  West's  Rep.  299;  Ex  parte 
Ricarda^  3  Atk.  518  ;  Ex  parte  Birchell^  3  Atk.  813  ;  Ex  parte  SaU 
ter,  2  Dick.  T69;  3  Bro.  C.  C.  500 ;  Ex  parte  Moun  fort,  15  Ves.  445  ; 
Ex  parte  Wheeler,  16  Ves.  266  ;  Ex  parte  Myerscough,  1  J.  A;  W.  151  j 
Ex  parte  Angelic  13  Sim.  258 ;  In  re  Christie,  9  Sim.  258) ;  even  where 
a  testamentary  guardian  has  been  appointed,  if  he  declines  to  act  {Ex 
parte  Ghampney,  1  Dick.  350 ;  O^Keeffe  v.  Casey,  1  S.  &  L.  106)  ;  and, 
as  was  done  in  the  principal  case,  where  there  are  conflicting  claims  for 
the  guardianship,  they  may  be  settled  upon  petition  (see  Teynham  v, 
Lennard,  .4  Bro.  P.  C.  302,  Toml.  edit. ;  Ex  parte  Jordan,  1  Dick, 
294;  Ex  parte  the  Earl  of  Ilchester,  T  Ves.  348);  and  where  there  is 
no  suit  relative  to  the  infant's  property,  a  guardian  will  be  appointed 
for  the  person  and  estate  of  the  infant,  and  he  does  not  thereby  become 
a  ward  of  the  Court ;  where  a  suit  is  pending,  a  guardian  for  the  person 
only  will  be  appointed,  as  the  Court  will  manage  the  estnte,  and,  as 
before  observed,  the  infant  then  becomes  a  ward  of  the  Court. 

Although  a  father  has  no  right,  under  12  Car.  2.  c.  24,  to  nominate 
guardians  for  his  natural  children,  the  Court  will  generally  appoint 
those  whom  he  has  selected  {Peckham  v.  Peckham,  2  Cox,  46  ;  Ward 
V.  St.  Paul,  2  Bro.  C.  C.  583) ;  and  will  not  allow  the  mother  to  remove 
them  from  their  residence  with  their  guardians,  although  she  will  be 
allowed  reasonable  access  to  them  :  Ord  v.  Blackett,  9  Mod.  116. 

In  nearly  all  cases  formerly  there  was  a  reference  to  approve  of  a 
proper  person  or  persons  to  be  appointed  guardian  or  guardians  :  Scton 
on  Decrees,  2T7,  1st  edit.  Where,  however,  the  property  of  the  infant 
was  very  small,  the  Court  would  at  once  appoint  a  guardian  without  a 
reference :  see  In  re  Jones,  1  Russ.  478,  where  the  infant's  property 
consisted  of  a  pension  of  15/.  during  minorit}* ;  Ex  parte  Jackson,  6 
Sim.  212,  where  the  infant  was  entitled  to  freehold  property  of  the 
value  of  80/.  a  year.  The  report  of  the  Master  could  not  be  excepted 
to,  as  it  would  be  confirmed  or  varied  by  the  Court  on  petition,  as  it 
seemed  fit:  Price  v.  Shaw,^  Dick.  t32;  Ex  parte  Nicholls,  1  Bro, 
C.  C.  877. 

Under  the  new  practice  of  the  Court,  where  a  suit  has  been  insti* 
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p^/.go-i  tuted,  guardians  are  appointed  *at  Chambehi :  Smith's  Ch.  Prac. 
*■  ■'  965,  Tth  ed.;  2  Dan.  Ch.  Pr.  1196,  5th  ed.  And  a  guardian 
may  be  now  appointed  without  suit,  by  a  summons  in  Chambers: 
lb.'  966. 

And  by  3  &  4  Vict.  c.  90,  the  Court  is  intrusted  with  certain  powers 
for  the  care  and  education  of  infants  convicted  of  felony. 

Formerly,  although  the  Court  would  appoint  a  guardian  of  the  estate 
and  person  of  an  infant,  it  would  not  appoint  a  receiver  of  the  rents 
and  profits  of  his  property  unless  a  bill  were  filed.  See  Ex  parte  Mount- 
fort  j  15  Yes.  445,  in  which  case  Lord  Eldon  said,  that  a  very  serious 
question  would  arise,  whether,  if  a  receiver  appointed  by  petition  should 
embezzle  the  rents,  he  should  have  jurisdiction  to  commit  him  to  the 
Fleet.  It  was  not,  however,  necessary  for  the  bill  to  pray  for  a  receiver: 
2  Madd.  Ch.  Pr.  290 ;  but  see  2  Seton  on  Decrees,  705,  3rd  ed.,  and 
cases  there  cited. 

This  rule,  however,  has  been  frequently  relaxed  in  modern  practice, 
and  receivers  as  well  as  guardians  have  been  appointed  on  summons 
without  suit.  The  more  usual  course,  however,  is  to  appoint  a  guardian 
of  the  person  and  estate  without  a  receiver:  2  Dan.  Ch.  Pract.  1196, 
5th  ed. 

The  Court  will  appoint  a  guardian,  notwithstanding  the  infant,  being 
fourteen  years  of  age,  and  entitled  to  real  estate,  has  by  deed  appointed 
a  guardian  for  himself:  Curtis  v.  Bippon^  4  Madd.  462;  Coham  v. 
Coham^  13  Sim.  639. 

A  guardian  to  an  infant  defendant  of  unsound  mind,  not  so  found  by 
inquisition,  should  be  appointed  by  the  Court  of  Chancery,  and  not 
under  the  jurisdiction  in  lunacy  (Pidcock  v.  Boulihee^  2  De  G.  Mac.  & 
G.  898)  ;  indeed  it  seems  to  be  doubtful  whether  there  is  any  process  in 
lunacy  by  which  a  legal  guardian  can  be  appointed :  In  re  Brown^  1 
Mac.  k  G.  201. 

Where  two  or  more  guardians  are  appointed  by  the  Court,  the  oflQce, 
upon  the  death  of  one  of  them,  does  not,  as  in  the  case  of  the  testamen- 
tary guardianship,  survive,  but  there  must  be  a  new  appointment  (Brad- 
shaw  V.  BradshaiOj  1  Russ.  528) ;  the  survivors,  however,  will  be  ap- 
pointed without  a  reference  (Hall  v.  Jones,  2  Sim.  41). 

The  Court  will  not  ordinarily  appoint  a  married  woman  to  be  sole 
guardian :  Be  Kaye,  1  L.  R.  Ch.  App.  387. 

And  where  a  female,  appointed  by  the  Court  a  guardian,  even  if  she 
be  the  mother  of  the  infant,  marries,  it  is  of  course  to  make  a  reference 
to  appoint  a  guardian  ;  but  she  may  be  reappointed  :  Anon.y  8  Sim.  346  ; 
In  re  Gornall^  1  Beav.  347. 

Jurisdiction  exercised  by  the  Court  over  Guardians  of  different  Kinds,'] 
— Ocer  Father. — So  great  is  the  power  with  which  the  Court  *i8 
L         -I  intrusted,that,evenduringthelifeof  the  father,  it  will,  when  nec- 
essary, interfere  between  him  and  his  children.     One  instance,  viz.,  upon 
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the  appointment  of  a  guardian  by  a  stranger,  has  been  already  consid- 
ered.    Thia  jurisdiction  was,  in  the  well-known  case  of  Welledey  v. 
Duke  of  Beaufort^  2  Russ.  1,  treated  by  Lord  Eldon  as  not  admitting 
of  a  doubt.     "  I  apprehend,"  said  his  Lordship,  "  that,  notwithstanding 
all  the  doubts  that  may  exist  as  to  the  origin  of  this  jurisdiction,  it  will 
be  found  to  be  absolutely  necessary  that  such  a  jurisdiction  should  exist, 
subject  to  correction  by  appeal,  and  subject  to  the  most  scrupulous  and 
conscientious  conviction  of  the  Judge,  that  he  is  to  look  most  strictly 
into  the  merits  of  ever}'  case  of  this  kind,  and  with  the  utmost  anxiety 
to  be  right.     It  has  been  questioned,  whether  this  jurisdiction  was  given 
to  this  Court  upon  the  destruction  of  the  Court  of  Wards  (which,  how- 
ever, it  is  impossible  to  say  could  have  been  the  case  when  we  recollect 
the  nature  of  the  jurisdiction),  or  whether  it  is  to  be  referred  to  circum- 
stances and  principles  of  a  different  nature,  more  especially,  whether  it 
belongs  to  the  king  as  parens  patriae,  having  the  care  of  those  who  are 
not  able  to  take  care  of  themselves,  and  is  founded  on  the  obvious 
necessity  that  the  law  should  place  somewhere  the  care  of  individuals 
who  cannot  take  care  of  themselves,  particularly  in  cases  where  it  is 
clear  that  some  care  should  be  thrown  round  them.     With  respect  to 
the  doctrine,  that  this  authority  belongs  to  the  king  as  parens  patrite, 
exercising  a  jurisdiction  by  this  Court,  it  has  been  observed  at  the  bar, 
that  the  Court  has  not  exercised  that  jurisdiction,  unless  where  there 
was  property  belonging  to  the  infant  to  be  taken  care  of  in  this  Court. 
Now,  whether  that  be  an  accurate  view  of  the  law  or  not ;  whether  it  is 
founded  on  what  Lord  Hardwicke  says  in  the  case  of  Butler  y.  Freeman 
(Amb.  303),  ^  that  there  must  be  a  suit  depending  relative  to  the  infant 
or  his  estate '  (applying,  however,  the  latter  words  rather  to  what  the 
Court  is  to  do  with  respect  to  the  maintenance  of  infants),  or  whether 
it  arises  out  of  a  necessity  of  another  kind,  namely,  that  the  Court  must 
have  property  in  order  to  exercise  this  jurisdiction  ;  that  is  a  question 
to  which,  perhaps,  sufficient  consideration  has  not  been  given.     If  any 
one  will  turn  his  mind  attentively  to  the  subject,  he  must  see  that  this 
Court  has  not  the  means  of  acting,  except  where  it  has  pn^perty  to  act 
upon.     It  is  not,  however,  from  any  want  of  jurisdiction  that  it  does 
not  act,  but  from  a  want  of  means  to  exercise  its.  jurisdiction ;  because 
the  Court  cannot  take  on  itself  the  maintenance  of  all  the  children  in 
the  kingdom.     It  can  exercise  this  jurisdiction  usefully  and  practically 
♦only  where  it  has  the  means  of  doing  so ;  that  is  to  sa}',  by  its 
having  the  means  of  applying  property  for  the  use  and  main-  L         J 
tenance  of  the  i  fants. 

"  That  such  has  been  the  doctrine  of  this  Court  for  a  long  series  of 
years,  no  one  can  deny.  The  law  makes  the  father  the  guardian  of 
his  children  by  nature  and  by  nurture.  An  Act  of  Parliament  has  given 
the  father  the  power  of  appointing  a  testamentary  guardian  for  them. 
One  should  think  that  the  guardian  so  appointed  must  have  all  the  au- 
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thority  that  Parliament  could  give  him,  and  his  authority  is,  pertiaps, 
as  strong  as  any  authority  that  any  law  could  give.  But  it  is  above  a 
century  ago  since,  in  the  case  of  The  Duke  of  Beaufort  v.Beriy  (IP. 
Wms.  703),  the  Lord  Chancellor  of  that  day  (Lord  Macclesfield)  deter- 
mined that  the  statute  guai*dian  was  subject  to  all  the  juris<Uction  of 
this  Court.  The  Lord  Chancellor,  in  effect,  said,  ^  I  will  not  place  the 
statute  guardian  in  a  situation  more  free  from  the  jurisdiction  of  this 
Court,  than  the  father  is  in.'  So  tliat  he  applied  the  acknowledged 
jurisdiction  over  the  father,  as  a  justification  for  interfering  with  the 
testamentary  guardian.  The  former  jurisdiction  he  stated  as  the  ac- 
knowledged law  of  the  Court ;  and  he  went  further,  for  he  added,'  that, 
if  he  had  a  reasonable  ground  to  believe  that  the  children  would  not  be 
properly  treated,  he  would  interfere,  upon  the  principle,  that,  prevent 
ting  juHtice  was  preferable  to  punishing  justice,^ " 

In  accordance  with  these  principles,  where  the  father  is  insolvent^  his 
character  is  bad,  or  he  has  deserted  his  children,  or  is  endangering 
their  property-,  and  neglecting  their  education,  the  custody  of  the 
children  will  be  committed  to  a  person  to  act  as  guardian  (for  a  guar- 
dian cannot  be  appointed  during  the  father's  life ;  and  a  receiver  will, 
it  appears,  be  appointed  in  some  cases,  where  there  is  no  opposition, 
without  a  suit.  See  Kiffin  v.  Kiffin^  cited  1  P.  Wms.  705 ;  Ex  parte 
Mountford^  16  Ves.  44.5 ;  Wilcox  v.  Drake,  2  Dick.  631 ;  S,  C,  Jac. 
260,  n. ;  Be  England^  I  lluss.  My.  499. 

In  Creuze  v.  Hunter,  2  Cox,  242,  a  petition  was  presented,  stating 
the  entangled  state  of  Mr.  Hunter's  propert}*,  and  that  he  was  an  out- 
law, and  resided  abroad,  and  that  his  son,  an  infant,  was  entitled  in 
remainder  to  a  very  considerable  es'ate,  as  also  to  maintenance  by  the 
will  of  his  grandfather ;  and  prayed  that  Mr.  Hunter  might  be  re- 
strained from  taking  his  son  abroad,  or  improperly  interfering  with  his 
education,  which  was  then  principally  directed  by  his  mother,  who 
lived  separate  from  her  husband.  Affidavits  were  filed  on  both  sides, 
imputing  very  improper  conduct  to  both  father  and  moUier.  Upon 
r*fi8fi1  *^^^  petition  first  coming  on.  Lord  Thurlow,  C,  threw  out,  that 
he  would  not  allow  the  colour  of  parental  authority  to  work  the 
ruin  of  the  child  ;  and  afterwards  ordered  that  the  father  should  be  res- 
trained from  interfering  with  the  management  of  his  child  without  the 
consent  of  Lord  Hawke  and  Mr.  Adams,  whom  both  pai*ties  allowed  to 
be  proper  persons  for  such  a  purpose. 

The  jurisdiction  of  the  Court  being  questioned  by  the  counsel  for 
Mr.  Hunter,  the  Lord  Chancellor  observed,  that  he  knew  there  was  such 
a  notion,  but  he  was  of  opinion  that  the  Court  had  arms  long  enough 
to  reach  such  a  case,  and  prevent  a  parent  from  prejudicing  the  health 
or  future  prospects  of  the  child ;  and  that,  whenever  a  case  was  brought 
before  him,  he  would  act  upon  this  opinion :  if  the  House  of  Lords 
thought  differently,  they  might  control  his  judgment ;  but  he  certainly 
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TTOuld  not  allow  the  child  to  be  sacrificed  to  the  views  of  the  father^ 
See  S.  0 ,  2  Bro.  C.  C.  500,  n.,  Belt's  edit. ;  Jac.  250,  n. ;  Ex  parte 
Warner^  4  Bro.  C.  C.  101  ;  Skinner  v.  Warner^  2  Dick.  779 ;  and  in 
Allen  V.  Coster^  1  Beav.  202,  where  the  father  and  mother  were  guilty 
of  misconduct,  of  tlie  worst  kind,  the  guardianship  of  the  infants  was 
committed  to  other  persons,  but  a  liberal  allowance  was  made  to  them 
in  order  to  support  their  parents. 

Where  the  character  of  the  father  is  good,  nlthousrh  lie  may  be  poor 
or  insolvent,  his  children  will  not  be  taken^  from  him ;  Kilpatrick  v, 
Kilpatrick^  Macphers.  143;  In  re  dtrh'ff^  28  L.  J.  (Gh.)  458. 

And  even  where  a  mnn  was  not  able  to  maintain  his  chihlron,  and  his 
character  was  such  that  the  Court  would  not  have  appointed  him  a 
guardian,  the  Court  would  not  interfere  by  the  appointment  of  a  guar- 
dian, where  the  grandmother,  not  having  any  proper^v  to  settle,  only 
offered  to  undertake  and  covenant  to  maintain  them,  althongh  it  would 
have  been  most  beneficial  to  the  infants  to  have  been  taken  out  of  the 
cu^itody  of  their  father ;  In  re  Fynrt^  2  Dc  O.  &  Sm.  457.  And  see  Lord 
Westmeath*»  case^  Jac.  251,  n. 

In  cases  where  the  father  is  not  insolvent^  but  is  guilty  of  immorality 
of  such  a  nature  as  is  likely  to  contaminate  the  morals  of  his  children, 
Bhonld  the}'  be  permitted  to  reside  with  him,  or  if  his  general  language 
and  conversation  be  such  as  is  likely  to  corrupt  their  minds  by  irre- 
ligious and  atheistical  notions,  the  Court  has  not  hesitated,  in  exercise 
of  its  Jnrisiiiction,  to  remove  th*^  children  from  their  father.     Thus,  in 
Shelly  V.  Wentbrooke^  Jac.  2f^6,  n.,  a  petition  was  presented  by  the  infant 
plaintiffs,  statinir,  that  their  father,  having  deserted  their  mother,  and 
QDlawfnlly  cohabited  with  another  woman,  their  mother  had  returned 
*to  her  father's  house,  who  assisted  her  in  maintaining  them,  and 
lifld  lately  died.     It  was  then  stated,  that  the  father  avowed  ^         -^ 
himself  an  atheist,  and  that,  since  his  marriage,  he  had  written  and 
published  a  work,  in  which  he  blasphemously  derided  the  truth  of  the 
Christian  revelation,  and  denied  the  existence  of  a  God  as  Creator  of 
the  universe;  and  that,  since  the  death  of  his  wife,  he  had  demanded 
tliat  the  children  should  be  delivered  up  to  him,  and  that  he  intended, 
if  he  couhl,  to  get  possession  of  their  persons,  and  educate  them  as  he 
thought  proper.      Their  maternal  grandfather  had  lately  transferred 
2000/.  Four  per  Cent<«.  into  the  names  of    trustees,  upon  trust  for 
them,  on  their  attaining  twenty-one  or  marr^^ing  with  his  consent,  and 
in  the  meantime,  to  apply  tiie  dividends  Cor  their  maintenance  and  edu- 
cation.    Lord  Eldon,  by  order,  restrained  the  father  and  his  agents 
from  taking  posstission  of  the  infants,  or  intermeddling  with  him,  until 
further  order ;  and  it  was  referred  to  the  Master  to  inquire  what  would 
be  E  proper  plan  for  the  maintenance  and  education  of  the  infants  ;  and 
also  to  inquire  with  whom  and  under  whose  care  the  infants  should  re* 
main  daring  their  minority,  or  until  further  order.    ^^  With  respect," 
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observed  his  Lordship,  '^  to  the  question  of  jurisdiction,  it  is  unnecessary 
for  me  to  add  to  what  I  have  already  stated.  After  the  example  of 
Lord  Thurlow,  in  Orby  Hunter^s  case^  I  shall  act  upon  the  notion  that 
this  Court  has  such  jurisdiction,  until  the  House  of  Lords  shall  decide 
that  my  predecessors  have  been  unwarranted  in  the  exercise  of  it.  . 
.  .  .  This  is  a  case  in  which,  as  the  matter  appears  to  me,  the  father's 
principles  cannot  be  misunderstood ;  in  which  his  conduct,  which  I 
cannot  but  consider  as  highly  immoral,  has  been  established  in  proof, 
and  established  as  the  effects  of  those  principles ;  conduct,  nevertheless, 
which  he  represents  to  himself  and  others,  not  as  conduct  to  be  con- 
sidered as  immoral,  but  to  be  recommended  and  observed  in  practice, 
and  as  worthy  of  approbation.  I  consider  this,  therefore,  as  a  case  in 
which  the  father  has  demonstrated  tliat  he  must  and  does  deem  it 
to  be  matter  of  duty  which  his  principles  impose  upon  him,  to  recom- 
mend  to  those  whose  opinions  and  habits  he  may  take  upon  himself  to 
form,  tiiat  conduct,  in  some  of  the  most  important  relations  of  life, 
as  moral  and  virtuous,  which  the  law  calls  upon  me  to  consider  as  im- 
moral and  vicious — conduct  which  the  law  animadverts  upon  as  incon- 
sistent with  the  duties  of  persons  in  such  relations  of  life,  and  which 
it  considers  as  injuriously  affecting  both  the  interests  of  such  persons 
and  those  of  the  community. 

'^I  cannot,  therefore,  think  that  I  should  be  justified  in  delivering 

r*fiS8l  *^^'^^  these  children,  for  their  education  exclusively,  to  what 

is  called  the  care  to  which  Mr.  Shelley  wishes  it  to  be  entrusted. 

.  .  .  Much  has  been  said  upon  the  ftict  that  these  children  are  of 
tender  years.  I  have  already  explained,  in  the  course  of  the  hearing,  the 
grounds  upon  which  I  think  that  circumstance  not  so  material  as  to  re- 
quire me  to  pronounce  no  order.  I  add,  that  the  attention  which  I 
have  been  called  upon  to  give  to  the  consideration,  how  far  the  pecuni- 
ary interests  of  these  children  may  be  affected,  has  not  been  called  for 
in  vain.  I  should  deeply  regret  if  any  act  of  mine  materially  affects 
those  interests.  But  to  such  interests  I  cannot  sacrifice  what  I  deem 
to  be  interests  of  greater  value  and  higher  importance.^' 

In  Wellenley  v.  The  Duke  oj  Beaufort^  2  Russ.  1,  the  habits  of  the 
father  whose  children  were  taken  from  him  were  profligate,  and  his  lan- 
guage often  profane,  and  he  cohabited  in  his  own  house  in  open  adultery 
with  the  wife  of  another  man.  This  case,  on  appeal,  was  aflirmed  in  the 
House  of  Lords:  2  13ligh  N.  S.  124;  1  Dow.  &  C.  152:  see  Sugd. 
Prop.  187. 

So  where  it  was  established  to  the  satisfaction  of  the  Court  that  the 
father  of  children  of  from  ten  to  two  years  old  was  to  be  considered  as 
guilty  of  an  unnatural  crime,  the  Court  not  only  refused  to  give  pos- 
session of  the  children  to  the  father,  but  even  after  he  had  escaped  con- 
viction by  the  witnesses  not  appearing  against  him,  would  not  allow 
the  children  to  have  any  intercourse  with  him ;  and  even  if  they  had 
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been  with  him,  it  would  have  felt  it  to  be  proper  to  remove  them : 
Anon.^  2  Sim.  N.  S.  54. 

If  a  father  be  living  in  a  state  of  habitual  drunkenness,  incapacitating 
himself  from  taking  care  of  his  children's  education,  he  is  not  to  be 
looked  upon  as  a  man  of  such  reason  and  understanding  as  to  enable 
him  to  discharge  the  duty  of  a  parent;  and  if  such  a  case  were  to  oc- 
cur again,  as  it  has  occurred  before,  the  Court  would  take  care  that  the 
children  should  not  be  under  the  control  of  a  person  so  debased  him- 
self, and  so  likely  to  injure  them.  Per  Lord  Eldon,  in  Welledey  v.  The 
Duke  of  Beau  fort  J  2  Russ.  30.  And  in  De  Manneville  v.  De  Manneville^ 
10  Yes.  62,  his  Lordship  said,  that  he  had  removed  a  child  from  its 
lather,  upon  considerations  such  as  these :  the  father  was  a  person  in 
constant  habits  of  drunkenness  and  blaspliemy,  poisoning  the  mind  of 
the  infant,  and  he  thought  it  not  inconsistent  with  a  due  attention  to  pa- 
rental authorit}'  so  abused,  as  to  call  in  the  authority  of  the  king  as  parens 
patriae.  See  Warde  v.  Warde^  2  Ph.  ir86,and  Thomas  v.  Roberts^  3  De  G. 
&,  Sm.  158  ;  where  a  father,  who  having  for  four  years  abandoned  his  wife 
and  his  child,  a  ward  of  Coui*t,  and*  who  labored  under  religious  delusions, 
Bach  as  rendered  him  totally  *  unfit  to  superintend  the  education 
of  his  child,  was  restrained  from  interfering  with  his  custody,  and  L  J 
there  was  a  reference  to  approve  of  a  proper  person  to  act  as  a  guardian. 

Where  a  father  is  guilty  of  gross  ill  treatment  and  cruelt}'  towards 
his  children  it  is  a  sufficient  cause  for  the  Court  to  supersede  his  au- 
thorit}'  as  a  parent.  Thus,  in  Whitfield  v.  Hales^  12  Ves.  492,  upon 
the  authority  of  Lord  Eldon's  opinion  in  De  Manneville  v.  De  Manne- 
ville (10  Ves.  52),  Lord  Erskine,  upon  petition  made  an  order  referring 
it  to  the  Master  to  appoint  a  guardian,  and  a  proper  allowance  for  the 
maintenance  of  infants  whose  father,  the  plaintiff  in  the  cause,  was  in 
possession  of  the  estate.  The  petition  was  supported  by  affidavits  of 
gross  ill  treatment  and  cruelty  towards  the  infants  by  the  father ;  on 
account  of  which  a  prosecution  had  been  instituted,  under  which  he  was 
imprisoned.     The  application  was  not  opposed. 

But  the  Court  has  refused  to  deprive  a  father,  though  living  in  adul- 
tery, of  the  custody  of  his  child,  where  he  did  not  bring  the  child  in 
contact  with  the  woman  with  whom  he  was  so  living ;  or  to  order  him  to 
permit  the  mother  to  have  access  to  the  child,  where  no  misconduct  on 
his  part  was  shown  with  reference  to  the  management  and  education  of 
the  child.  Thus,  in  Ball  v.  Ball^  2  Sim.  35,  where  a  lady  and  her 
daughter,  who  was  about  fourteen  years  of  age,  presented  a  petition, 
stating  that  the  father  was  living  in  habitual  adultery  with  another 
woman,  on  account  of  which  a  divorce  had  been  obtained  in  the  Eccle- 
siastical Courts,  and  praying  that  the  daughter  might  be  placed  under 
the  mother's  care,  she  offering  to  maintain  her  at  her  own  expense^  or 
that  the  mother  might  be  permitted  to  have  access  to  her  at  all  conve- 
nient times,  Sir  Anthony  Hart,  Y.  C,  dismissed  the  petition.    ^  This 
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Court,"  said  his  Honor,  "  has  nothing  to  do  with  the  fact  of  the  father's 
adultery,  unless  the  father  brings  the  child  into  contact  with  the  woman. 
All  the  cases  on  this  subject  go  upon  that  distinction,  when  adultery  is 
the  ground  of  a  petition  for  depriving  the  father  of  the  common  law 
right  over  the  custody  of  his  children.  .  .  .  Some  conductor  the  father, 
with  reference  to  the  management  and  education  of  the  child,  must  be 
shewn  to  warrant  an  interference  with  his  legal  right."  This  decision 
of  Sir  Anthony  Hart  is  certainly  a  harsh  one,  although,  perhaps,  he  may 
have  been  right,  as  the  mother  did  not  offer  to  make  a  provision  for, 
but  only  to  maintain  the  child  ;  but  it  is  clear  that  access  would  have 
been  allowed  to  the  mother  had  the  children  been  wards  of  the  Court. 
See  Anon.^  Jac.  264,  n.,  where  Lord  EMon  said,  that,  as  the  children 
were  wards  of  the  Court,  and  therefore  under  its  protection,  and  recol- 
lecting that  children  ought  to  be  brought  up  in  dutiful  *obedi- 
■-  ■'  ence  and  warm  affection  towards  both  |>arents,  he  would  not 
allow  the  father  to  take  them  so  out  of  access  as  not  to  have  opportuni- 
ties of  nourishing  those  feelings.  If  any  complaint  was  made  of  want 
of  access,  it  might  be  remedied. 

Even  where  children  are  taken  from  the  custody  of  the  parent,  access 
or  communication  with  him  will,  if  proper,  be  permitted.  See  Wellesley 
V.  2%^  T>uhe  of  Beaufort^  2  Russ.  43:  in  which  case,  when  it  was  re- 
ferred to  the  Master  to  consider  under  whose  care  and  custody  the  chil- 
dren should  be  placed.  Lord  Eldon  observed,  "that  into  whatsoever 
hands  the  children  might  fall,  it  would  be  their  duty  to  consult  the  in« 
terest  and  happiness  of  the  children,  by  allowing  filial  affection  and 
duty  towards  Iheir  father  to  operate  to  the  utmost." 

The  jurisdiction  of  the  Court  over  infants  has  been  much  increased* 
by  a  humane  statute,  which  enables  the  Court  to  give  the  custody  of 
children  under  a  certain  age  to  the  mother,  and  thus  enable  her,  when 
ill-treated  by  her  husband,  to  assert  her  rights  as  a  wife,  without  the 
fear  of  losing  what  is  naturally  so  dear  to  her  as  a  mother — the  society 
of  her  children. 

B}'  this  statute  (2  &  3  Vict.  c.  54,  s.  I),  it  is  enacted,  "  that  after  the 
passing  of  this  Act,  it  shall  be  lawful  for  the  Lord  Chancellor  and  the 
Master  of  the  Rolls  in  England,  and  for  the  Lord  Chancellor  and  the 
Master  of  the  Rolls  in  Ireland,  respectively,  upon  hearing  the  petition 
of  the  mother  of  any  infant  or  infants  being  in  the  sole  custody  or 
control  of  the  father  thereof,  or  of  any  person  by  his  anthority,  or  oi 
any  guardian,  after  the  death  of  the  father,  if  he  shall  ftee  fii^  to  make 
order  for  the  access  of  the  petitioner  to  such  infant  or  infants  at  such 
times,  and  subject  to  such  regulations,  as  he  shall  deem  convenient  and 
just ;  and  if  such  infant  or  infants  shall  be  within  the  age  of  seven  years 
to  make  order  that  such  infant  or  infants  shall  be  delivered  to  and  re- 
main in  the  custody  of  the  petitioner  until  attaining  such  age,  subject 
to  such  regulations  as  he  shall  deem  convenient  and  just." 
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By  the  4th  section  it  is  provided,  ^^  tiiat  no  order  shall  be  made  by 
virtue  of  this  Act,  whereby  any  mother  against  whom  adultery  shall 
be  established  by  judgment  in  an  action  for  criminal  conversation  at 
the  suit  of  her  husband,  or  b}'  the  sentence  of  an  £cclesiaslical  Court, 
shall  have  the  custody  of  any  infant,  or  access  to  any  infant/' 

The  object  of  this  Act  was  very  clearly  laid  down  by  Lord  Cotteh- 
ham,  in  the  case  of  Warde  v.  Warde^  2.  Ph.  786,  where,  upon  an  appli- 
cation by  a  wife  (who  had  obtained  a  sentence  of  divorce  against  lier 
husband)  for  the  custody  of  her  children,  the  conduct  of  her  husband 
♦appeared  to  be  such  as  clearly  to  render  it  improper  that  he 
should  have  tlie  custody  of  the  eldest  girl,  a  child  of  eleven  ^         -' 
years  old,  the  Coui*t  made  an  order  for  the  delivery  of  all  the  children' 
(two  of  whom  were  under  seven  years  of  age)  to  the  mother,  his  Lord- 
ship holdiug  it  unnecessary  to  consider  whether  he  would  have  made 
the  same  order  with  respect  to  the  second  child,  who  was  a  boy  of  nine 
years  old,  if  his  case  had  stood  alone,  as  the  effect  of  children  being 
brought  up  in  different  custodies  would  be  likel}'  to  create  factions  in 
the  family.     "  The  object,'*  said  his  Lordship,  "  of  the  Act  and  of  the 
promoters  of  it,  and  that  which  1  think  appears  upon  the  face  of  the 
Act  itself,  was,  to  protect  mothers  from  tlie  tj'ranuy  of  those  husbands 
who  ill-nsud  them.     Unfortunately,  as  tlie  law  stood  before,  however 
much  a  woman  might  have  been  injured,  she  was  precluded  from  seek- 
ing justice  from  her  husband  by  the  terror  of  that  power  which  the  law 
gave  to  him  of  taking  her  children  from  her.     That  was  felt  to  be  so 
great  a  hardship  and  injustice,  that  Parliament  thought  the  mother 
ought  to  have  the  protection  of  the  law  with  respect  to  her  children, 
up  to  a  certain  age,  and  that  she  should  be  at  liberty  to  assert  lier  rights 
as  a  wife,  without  the  risk  of  any  injury  )K>ing  done  to  her  feelings  as 
a  mother.     That  was  the  object  with  which  the  Act  was  introduced,  and 
that  is  the  construction  to  be  put  upon  it.     It  gives  the  Court  the  power 
of  interfering ;  and  when  the  Court  sees  that  the  maternal  feelings  are 
tortured  for  the  purpose  of  obtaining  anything  like  an  unjust  advantage 
over  the  mother,  that  is  precisely  the  case  in  which  it  would  be  called 
upon,  and  would  interfere.     When  the  parties,  therefore,  are  consider- 
ing the  suggestion  which  I  have  thrown  out,  I  wish  them  to  bear  in 
mind  that  this  is  not,  as  in  Wellealey  v.  The  Duke  of  Beaufort^  (2 
Hubs.  1),  a  question  merely  as  to  the  general  jurisdiction  of  this  Court 
to  interfere  with  the  legal  rights  of  the  father,  hut  that  1  have  now  an 
absolute  authority  over  the  children  under  seven  3*ears  of  age,  and  a- 
larger  power  than  the  Court  then  had  with  regard  to  children  above 
that  age.'^ 

The  statute  does  not,  as  a  condition  of  the  interference  of  the  Court, 
require  that  the  wife  should  have  obtained,  or  be  entitled  to  obtain  a 
divorce  a  mensa  et  thoro.  Thus,  in  Ux  parte  Bartlett^  2  Coll.  661, 
where  it  appears  that  the  conduct  of  the  husband  had  been  in  general 
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harsh  and  unkind  to  his  wife,  and  that  he  had  struck  her  in  the  face 
with  the  back  of  his  hand,  in  consequence  of  which  she  left  his  house, 
upon  a  petition  being  presented  by  the  wife,  by  her  next  friend,  praying 
that  the  husband  might  be  ordered  to  deliver  to  her  two  of  her  chil- 
dren, a  boy  and  girl,  who  were  under  the  age  of  seven  years,  and  that 
^  *she  might  liave  access  to  the  others,  four  in  number,  Sir  J. 
L  "'-^  L.  K.  Bruce,  V,  C,  was  of  opinion,  tliat  she  was  only  entitled 
to  the  custod}-  of  the  youngest  ciiild,  a  daughter,  under  the  age  of 
two  years,  but  not  later  than  the  age  of  seven  years,  and  that  she 
should  have  access,  under  proper  regulations,  to  the  other  children, 
and  that  the  husband  should,  at  convenient  seasons,  have  access  to  the 
daughter.     See  also  Ee  Curtis^  28  L.  J.  (Ch.)  458. 

Where  the  mother  of  an  infant  under  seven  years  of  age,  and  having 
custody  of  it,  is  living  separate  from  the  father,  and  has  a  good  defence  to 
a  suit  by  him  for  restitution  of  conjugal  rights,  the  Court  ma}'  make  an 
order  continuing  to  the  mother  tlie  custody  of  the  infant,  such  a  case, 
although  not  within  the  letter,  being  within  the  equity  of  the  statute  2 
&  3  Vict.  c.  54  :  Be  Tomlinson^  3  De  G.  &  Sm.  371. 

But  the  Court  has  refused  to  make  any  order  under  the  Act  against 
a  husband,  where  the  wife  had  left  him  without  sufficient  cause  (In  re 
Taylor^  1 1  Sim.  178)  or  where  her  past,  conduct  had  been  bad,  or  her 
morals  such  as  were  likely  to  be  injurious  to  the  training  of  Uie  child : 
Be  Winscom^  2  Hem.  &  Mill.  540. 

So  likewise  the  Court  refused  to  make  an  order  against  testamentary 
guardians,  where  the  wife  was  ignorant  of  managing  her  house  and  in-* 
come,  and  of  non-domestic  hal)its,  had  married  a  second  time,  and  con- 
cealed such  marriage  from  the  testamentary  guardians,  and  was  with- 
out the  means  of  contributing  anything  to  the  support  of  the  children : 
Shillito  V.  Collelt,  8  W.  R.  (V.  C.  K.)  683. 

It  is  not  necessary  to  name  a  next  friend  of  the  petitioner,  on  the 
petition  of  a  married  woman,  under  the  stat.  2^3  Yict.  c.  54,  for  ac- 
cess to  infants  in  the  custody  of  the  father  (Be  Groom^  7  Hare,  38), 
even  where  the  application  is  made  in  forma  pauperis:  In  re  Hakewillj 
3  De  G.  Mac.  &  G.  116.     And  see  Page  v.  Fage^  16  Beav.  591. 

It  seems  that  if  independently  of  the  Act  of  2  <&  3  Yict.  c.  54,  the 
Court  can  exercise  jurisdiction  upon  tiie  petition  of  a  mother  having 
the  custody  of  her  infant  child,  for  the  continuance  of  such  custody,  it 
may  do  so  although  the  petition  is  entitled  in  the  matter  of  the  Act  as 
well  as  in  the  matter  of  the  infant :  Be  Tomlinson^  3  De  G.  &  Sm.  371. 

For  the  other  cases  on  2  &  3  Yict.  c.  54,  see  Morgan  and  Chute's 
Chancery  Statutes  and  Orders,  7,  4th  ed. 

Jurisdictioti  exercised  over  testamentary  guardians  and  guardians  ap^ 
pointed  by  the  Court,'] — As  in  the  case  of  a  father,  so  in  that  of  a  testa- 
mentary guardian,  the  Court  will  interfere,  if  his  conduct  be  improper 
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{Duke  of  Beaufort  v.  Berly,  1  P.  Wms.  194 ;  although  *it  will 
not  do  so  ordinarily,  as  in  the  case  of  guardians  ap|)ointed  by  it-  '-  ^ 
self:  In  re  Goode^  1  Ir.  Ch.  Rep.  256.  And  it  seems  to  be  the  better  opin- 
ion, that  a  testamentary  guardian  cannot  be  actually  removed  from  his 
office,  though  upon  a  proper  case  being  made  out,  he  will  be  suspended^ 
and  a  proper  person  will  be  appointed  to  act  as  guardian^&nd  to  super- 
intend the  maintenance  and  education  of  the  infant  (Foster  v.  Denny ^  2 
Ch.  Ca.  327  ;  8.  C,  1  Eq.  Ca.  Ab.  260,  pi.  3 ;  Ingham  v.  Bickerdike^  6 
Madd.  275).  So  on  the  bankruptcy  or  insolvency  of  a  testamentary 
guardian,  a  proper  person  will  be  appointed  to  have  the  care  of  the  per- 
son of  the  infant:  {Smith  v.  BatCj  2  Dick.  631  ;  Heysham  v.  Heysham^ 
1  Cox,  179;)  and  orders  are  frequently  made,  regulating  the  conduct 
both  of  testamentary  guardians  and  guardians  appointed  by  the  Court 
{Roach  V.  Garvan^  1  Ves.  160  ;  Spencer  v.  Earl  of  Chesterfields  Amb. 
146  ;  O'Keefe  v.  Casey ^  1  S.  &  L,  106  ;  Ex  parte  The  Earlof  Ilchester^ 
7  Ves.  381);  but,  as  was  decided  in  the  principal  case,  the  pecuniary  in- 
terest which  a  testamentary  guardian  may  have  in  the  death  of  the 
ward,  will  be  no  ground  for  superseding  him  :  Morgan  v.  Dillon^  9  Mod. 
135;  Dillon  y.  Lady  Mount  Cashel^i  Bro.  P.  C.  306,  Toml.edit. ;  Cor^ 
bet  v.  Tottenham^  1  Ball  &  B.  59. 

The  marriage  of  a  female  testamentary  guardian  does  not  determine 
the  guardianship :  Roach  v.  Garvin^  1  Ves.  160  ;  Dillon  v.  Lady  Mount 
Cashel^  4  Bro.  P.  C.  30G,  Toml.  edit.  But  in  Jones  v.  Powell^  9  Beav. 
345,  it  was  said  by  Lord  Langdale,  M.  R.,  that,  although  the  Court 
tloes  not  ordinarily  interfere  with  a  testamentary^  guardian,  it  has  an 
undoubted  control  over  any  allowance  directed  to  be  paid  to  him;  and 
if  such  a  guardian,  being  a  feme  sole,  marries,  it  seems  right  to  see 
what  ought  to  be  done.  It  might  probably  be  the  most  beneficial  thing 
to  continue  the  feme  covert  guardian ;  but  it  ought  in  some  way  or 
other  to  appear.  In  that  case,  therefore,  on  a  petition  for  increased 
maintenance,  he  thought  that  he  must  require  it  to  be  shown  by  affida- 
vit, that  it  would  be  for  the  benefit  of  the  infants  to  continue  to  reside 
with  their  mother,  who  was  one  of  their  testamentary  guardians,  not- 
T?itbstanding  her  second  marriage. 

In  general,  the  testamentary  guardian,  or  guardian  appointed  by  the 
Court,  will  be  entitled  to  the  custody  of  the  infant's  person,  but  the 
Court,  as  in  the  principal  case,  will  exercise  its  discretion  either  in  or- 
dering the  ward  to  be  delivered  up  to  the  guardian,  or  in  permitting 
him  to  reside  with  the  mother,  or  that  she  may  have  access  to  him  :  Ex 
parte  The  Earl  of  Ilchester^  7  Ves.  380 ;  Wright  v.  Naylor^  5  Madd. 
77;  Talbot  v.  The  Earl  of  Shrewsbury,  4:  My.  &  *Cr.  672, 
683  ;  for  "though,"  as  Lord  Eldon  observes, "  the  effect  of  the  [*^^^J 
appointment  of  a  guardian  is  to  commit  the  custody  of  the  guardian- 
ship, this  Court  looks  with  great  anxiety  to  the  execution  of  the  duty 
belonging  to  the  guardian,  and  the  attention  expected  to  be  paid  to  tlie 
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reasonable  wishes  of  the  natural  parent.  Though  it  is  not  necessary 
in  this  instance,  upon  such  a  contest,  it  is  important  to  observe,  that  it 
can  never  end  happily  but  by  implanting  in  the  hearts  of  the  childrea 
filial  and  dutiful  feelings  towards  tlie  parent ;  the  best  and  most  imi)or- 
tant  duty  imposed  upon  the  guardian  by  the  deceased  parent :"  Ex 
parte  The  Earl  of  Jlchester^  7  Nes.  381.  In  Courtoiay.  Vincent^  Jac. 
268,  access  to  her  ciiildren  was  allowed  to  the  mother  of  illegitimate 
children,  although  a  guardian  was  appointed  by  the  Court.  Access  will 
also  be  allowed  to  the  friends  of  a  deceased  parent :  Lunter  v.  Macrae^ 
Macphers.  112. 

It  seems  that  every  order  i*especting  the  custod}'  of  an  infant,  whether 
granting  or  refusing  the  petition  a«)  to  its  custody,  is  to  be  treated  as  a 
final  judgment,  and  tiierefore  subject  to  appeal :  The  Stuart  v.  Marquis 
of  Bute,  9  Ho.  Lo.  Ca  440. 

The  guardian  will  be  allowed  to  regulate  the  mode  and  select  the 
place  for  the  education  of  his  ward,  whose  obedience  will  be  enforced 
by  the  Court.  See  Hall  v.  Hall^  3  Atk.  721,  where  a  boy  was  com- 
pelled to  return  to  Eton,  and  TremaitVa  Catse^  1  Stra.  173,  where, 
^^  being  an  infant,  he  went  to  Oxford,  contrary  to  the  orders  of  his 
guardian,  who  would  have  him  go  to  Cambridge,  and  the  Court  sent  a 
messenger  to  carry  him  from  Oxford  to  Cambridge;  and  upon  his  re- 
turning to  Oxford  there  went  another  tarn  to  carry  him  to  Cambridge, 
quam  to  keep  him  there." 

Where  the  guardians  differ  as  to  the  mode  of  education,  the  Court 
will  decide:  (Duke  of  Beaufort  v.  Berty,  1  P.  Wms.  702;  and  see* 
Stuart  V.  Marquis  of  Bute,  9  Uo.  Lo.  Ca.  440)  ;  and  in  the  appointment 
of  guardians  b}-  the  Court,  much  weight  will  be  given  to  the  wishes  of 
the  deceased  father :  (  Campbell  v.  Mackay,  2  My.  &  C.  34) ;  of  which 
parol  proof  was  received  in  Anon.,  2  Ves.  56,  but  rejected  in  Storke  v. 
Storke,  3  P.  Wms.  51. 

Although  the  father  niaj'  have  ai)pointed  a  testamentary  guardian,  if 
he  has  by  his  will  desired  that  some  one  else  should  have  the  custody 
of  his  children,  his  wishes  as  to  the  custody  will  be  complied  with. 
Thus  in  Knot  v.  Cottee,  2  I'h.  192,  a  lather  appointed  his  wife  and  two 
other  persons  guardians  of  his  children ;  and  in  the  event  of  his  wife 
dj'ing  before  his  son  should  attain  twenty-one,  or  tlie  daughters  should 
attain  that  age  or  marry,  then  he  recommended  that  the  surviving  guar- 
^  dian  *or  guardians  should  place  the  children  or  such  of  tlien* 
^  as  should  Le  minors  at  the  death  of  his  wife,  under  the  care  of 

his  cousin  Mary  P.,  to  be  assisted  by  their  aunt  Sophia  B.  Upon  a 
contest  between  those  ladies  and  the  surviving  testamentary  guardian, 
in  reference  to  the  custody  and  management  of  the  children  alter  the 
mother's  death,  it  was  held  by  Lord  Cottenham,  C,  that  the  Court  was 
bound  to  give  effect  to  the  recommendation,  but  not  further  than  might 
Le  consistent  with  preserving  the  testamentary  gtraitiian  the  general 
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anpcrintendence  and  control  over  tlie  children  and  their  fortuneB,  which, 
by  virtue  of  his  office,  it  was  liis  right  and  dnty  to  exercise.  "  I  see  no 
ofajection,'' said  his  Lordship,  "to  leaving  the  immediate  custody  of 
the  children  with  Miss  P.,  who,  being  with  the  children,  may  be  better 
able  to  judge  what  they  actually  want ;  but  that  there  should  be  no 
change  of  residence,  and  no  change  of  governess,  without  communica- 
tion with  the  testamentary  guardian.  I  think  it  will  be  better  not  to 
give  him  the  control,  but  to  give  him  information,  in  order  that  he  may, 
if  he  thinks  there  is  a  case  for  it,  come  to  the  Court  for  direction ;  and 
also,  that  half  yearly  accounts  should  be  rendered  to  him,  as  to  the 
mode  in  which  the  allowance  has  been  expended  for  the  benefit  of  the 
children  ;  for  I  think  that  is  a  right  which  he  has  as  testamentarj*^  guar- 
dian. This,  I  think,  will  give  him  as  much  control  and  superinten- 
dence as  the  testator  intended  he  should  have,  while  it  will  give  effect 
to  the  expressed  wish  of  the  testator,  as  to  the  persons  to  whom  the 
immediate  care  of  the  children  should  be  intrusted."  See  Duke  of 
Beaufort  v.  Beriy^  I  P.  Wms.  706 ;  see  also  Hartley  v.  Smithy  10  W. 
R.  (L.  J.)  763 ;  reversing  8.  6\,  lb.  (V.  C.  S.)  750. 

The  wishes  of  the  father,  whether  expressed  or  implied,  as  to  the  re- 
ligion in  which  his  children  are  to  be  educated,  will  be  attended  to  by 
the  Court ;  and  the  Court  will  not  control  a  guardian  in  bringing  up  a 
child  in  a  different  faith  from  that  of  the  Established  Church,  if  it  be 
the  religion  of  the  father.  Thus,  in  Talbot  v.  The  Earl  of  Shrews- 
hury^  4  My.  &  Cr.  672,  where  a  Roman  Catholic  father,  whose  wife  was 
a  Protestant,  had  appointed  a  Roman  Catholic  priest  sole  testamentary 
guardian  of  his  children.  Lord  Cottenham  refused  to  interfere  with  the 
discretion  of  the  testamentary  guardian  as  to  the  faith  in  which  he  edu- 
cated his  wards.  "  In  the  first  place,"  said  his  Lordship,  "  I  find  this 
child  born  of  a  Roman  Catholic  father,  who,  though  he  married  a  Pro- 
testant lady,  did  not,  on  that  marriage,  enter  into  any  stipulation  as  to 
the  faith  in  whi<;h  his  children  should  be  brought  up.  I  find  the  father, 
who  had  the  power  of  regulating  the  method  of  bringing  up  his  children, 
and  of  extending  *that  power  after  his  death,  appointing,  as  a 
tertamentary  guardian,  a  clergyman  of  the  Roman  Catholic  ^  -' 
Church,  and  I  think  it  impossible  that  the  father  could  more  distinctly 
indicate  his  wishes  as  to  the  faith  in  which  his  child  should  be  brought  up. 
Although  the  father  has  not  the  power  of  regulating,  after  his  death,  the 
faith  in  which  his  child  should  be  brought  up,  the  Court  will  pay  great 
attention  to  the  expression  of  his  wishes,  and  he  can  exercise  that 
power  indirectly  by  appointing  a  guardian  of  that  faith.  When,  there- 
fore, a  Roman  Catholic  father  appoints  a  Roman  Catholic  guardian, 
there  can  be  no  doubt  as  to  the  father's  intention ;  and  if  I  were  to  in- 
teriere  with  the  exercise  of  the  guardian's  discretion  as  to  the  faith  in 
iv'hich  the  child  should  be  educated,  I  should  be  doing  an  act  of  very 

^reat  injustice.     Nothing  can  be  more  dear  to  a  father  than  regulating 
vol.  II. — 92 
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the  religious  education  of  his  child  ;  and  if  I  were  to  interfere  in  the 
inanner  which  is  desired,  I  should  adopt  a  conrse  to  induce  those  dis- 
senting from  the  Established  Church  to  suppose  that  this  Court  would 
interfere  to  control  the  education  of  their  children."  See  In  re  Corn- 
walls,  minors,  2  Ir.  Jur.  N.  S.  148  ;  In  re  Browne^  a  minor,  2  In  Ch. 
Rep.  151 ;  In  re  Kellers,  5  Ir.  Ch.  Rep.  328 ;  Davis  v.  Daois,  10  W.  R. 
(V.  C.  K.)  245. 

Where  the  father  has  not  left  or  expressed  any  direction  or  instruc- 
tion as  to  the  religion  in  which  his  infant  children  are  to  be  educated, 
the  Court  will  presume  that  his  wishes  were  that  they  should  be  educated 
in  his  own  religion  :  Be  North,  11  Jur.  17  ;  In  re  Newbery,  1  Law  Rep. 
Eq.  431 ;  1  Law  Rep.  Eq.  App.  263  ;  Be  Austin,  34  L.  J.  N.  S.  (Ch  ) 
192,  499;  Austin  v.  Austin,  34  Beav.  257;  Bawksworth  v.  Hawks- 
worth,  6  L.  R.  Ch.  App.  539. 

No  pecuniary  benefit  will,  it  seems,  induce  the  Court  to  interfere  with 
the  course  of  religious  education  pointed  out  by  the  father.  The  reli- 
gious faith  in  which  a  diild  is  to  be  brought  up  will  not  be  a  matter  of 
barter  in  the  Court.  See  Talbot  v.  Earl  of  Shrewsbury,  4  My.  &  Cr. 
672,  686,  688,  689. 

Where  a  father  has  acted  in  such  a  manner  as  altogether  to  abdicate 
during  his  lifetime  the  duty  of  controlling  the  religious  education  of 
his  children,  and  has  intrusted  it  to  his  wife,  a  person  of  a  different  re- 
ligion, and  appointed  her  testamentary  guardian,  the  Court  has  not 
treated  as  imperative  the  directions  of  the  father's  will  that  the  children 
must  be  brought  up  in  his  own  faith  :  Rill  v.  Hill,  10  W.  R.  (V.  C.  W.) 
400  ;  In  re  O^Malleys,  minors^  a  Ir.  Ch.  Rep.  291 ;  In  re  Garnett,  20 
W.  R.  (L.  C.  Ir.)  222. 

The  circumstance,  moreover,  that  children  have  for  several  years  after 
the  father's  death,  been  brought  up  in  a  particular  *faith,  is  one 
L  J  which  should  have  weight  with  the  Court  as  to  tliose  of  the 
children  who  are  of  age  to  have  formed  opinions  upon  religious  subjects. 
Thus,  where  an  infant  was  brought  up  till  he  was  fifteen  in  a  faith  dif- 
ferent from  that  professed  by  his  father  and  his  testamentary  guardian, 
and  even  contrary  to  the  express  injunctions  of  his  father,  as  the  infant 
expressed  a  preference  for  the  faith  in  which  he  was  educated,  the  Court 
undertook  to  see  and  converse  with  the  infant  before  making  any  order 
with  reference  to  his  religious  education  :  Witty  v.  Marnhali,  I  Y.  C.  C. 
C.  68 ;  and  see  Slourton  v.  Stourton,  8  De  G.  Mac.  &  G.  760 ;  3  Jur.  N. 
S.  527  ;  26  L.  J.  N.  S.  (Ch.)  354 ;  where  the  child  was  nine  and  a  half 
years  old,  but  was  prematurely  instructed  by  his  mother,  with  regard 
to  the  matters  in  difference  between  her  religious  faith  and  that  of  his 
deceased  father.  In  re  Meade,  19  W.  R.  313  ;  In  re  Fallons,  minors, 
5  Ir.  Ch.  Rep.  339  cited  ;  In  re  Kellers,  minors,  5  Ir.  Ch.  Rep,  328. 

But  where  a  child  is  too  young  to  have  formed  any  religious  impres- 
sions or  feelings  of  a  permanent  character,  the  Court  will  follow  the 
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geueral  rule,  and  order  the  child  to  be  educated  in  the  faith  of  the 
father,  although  the  mother  may  have  brought  the  child  up  in  a  differ- 
ent faith.  See  the  recent  case  of  Hawkaworth  v.  HawkHWorth^  6  L.  R. 
Gb.  App.  539,  where  the  child  was  about  eight  years  and  a  half  old, 
and  it  was  said  that  the  case  of  Stourton  v.  Slourton  carried  the  princi- 
ple of  examining  into  the  feelings  and  the  religious  opinions  of  a  child 
quite  as  far  as  the  Court  can  safely  go. 

Where  an  order  had  been  made  b^  the  High  Court  of  Judicature  in 
the  north-western  provinces  of  India,  for  the  removal  of  a  minor  from 
the  custody  of  her  mother,  a  Mahomedan,  who  was  educating  her  in 
the  Mahomedan  faith ;  it  appearing  that  the  question  really  involved 
the  religious  education  of  a  ward,  special  leave  was  given  to  appeal 
from  the  decision  of  the  High  Court,  without  prejudice  to  any  applica- 
tion to  the  Court  below  by  the  mother,  as  she  might  be  advised  to 
make,  to  have  access,  at  suitable  times  to  her  daughter.  In  re  Skinner^ 
3  L.  R.  P.  C.  451.  And  see  CamilleH  v.  Fieri,  5  Moo.  P.  C.  C.  161, 
from  Malta,  where  a  similar  order  was  made,  giving  leave  to  appeal 
against  an  order  for  the  removal  of  children  from  the  custody  of  their 
parents.  Eventually,  in  the  former  case,  nom.  Skinner  v.  Orde,  4  L. 
R.  P.  C.  60,  as  it  appeared  that  the  father,  a  British  subject,  was  a  pro- 
fessed Christian,  and  married  according  to  Christian  rites,  and  that  tiie 
daughter  had  been  brought  up  as  a  Christian  by  her  mother  until  she 
had  contracted  a  Mahomedan  marriage,  the  Privy  Council  made  an 
order,  affirming  the  decision  of  the  Couits  *in  ludia,  by  which 
the  infant  was  removed  from  the  custody  of  her  mother  and  '-  -I 
placed  tmder  a  Christian  guardian. 

A  mere  verbal  contract  by  the  husband  before  marriage,  that  the 
children  shall  be  brought  up  in  a  particular  religion,  is  not,  it  seems, 
binding  on  the  husband,  and  will  not  be  enforced  in  equity :  In  re 
Browne,  a  minor,  2  Ir.  Ch.  Rep.  151. 

It  wilt  be  observed  that  in  the  case  of  Talbot  v.  The  Earl  of  Shrews- 
bury, a  Roman  Catholic  priest  had  been  appointed  sole  testamentary 
guardian ;  nor  is  there  anything  in  our  law  which  may  prevent  a  dying 
father  from  committing  the  care  of  his  children  to  the  regulator  of  his 
conscience.  In  other  countries  it  has  been  found  advisable  to  legislate 
upon  this  subject.  Thus  it  appears  in  the  Institutes  of  the  Laws  of 
Spain  by  Asso  and  Manuel,  ^^  that  bishops,  monks,  and  religious  per- 
sons cannot  be  guardians."  Though,  ^^  if  the  Clergy  are  relations  of 
the  pupil  or  minor,  and  pray  the  appointment  within  four  months,  they 
are  eligible :''  Asso  and  Man.  Inst,  by  Johnstone,  p.  8. 

In  general,  the  Court  will  not  allow  its  wards  to  be  taken  out  of  its 
jurisdiction.  And  in  Mountsiuart  v.  Mountstuart,  6  Yes.  363,  Lord 
Eldon  is  reported  to  have  said,  that  the  Court  never  makes  an  order 
for  taking  an  infant  out  of  the  jurisdiction.  And  see  Stuart  v.  The 
Marquis  of  Bute,  9  Ho.  Lo.  Ca.  440.    And  in  De  Manneville  v.  De 
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Manneville^  10  Ves.  52,  his  Lordship  restrained  a  father  from  remov- 
ing his  child  to  a  foreign  country. 

Exceptions,  however,  are  sometimes  made  to  the  rule;  but  Tjoi*d 
Cottenhflm  has  observed,  that  such  exceptions  are  and  ought  to  be  very 
rare,  and  that,  since  he  had  held  the  Great  Seal,  he  had  had  reason  to 
lament  that  the  rule  had  not  been  more  strictly  adhered  to :  2  My.  k 
Cr.  32. 

But  in  such  cases  the  Court  will  always  take  security  for  the  return 
of  the  ward,  if  a  stay  of  some  duration  will  be  for  its  beuefit,  for  lis 
proper  education.  In  Jeffrys  v.  Vanteswarsiwarth^  Barnard.  Ch.  Rep. 
141,  144,  two  young  ladii-s,  wards  of  the  Court,  whose  nearest  relations 
resided  at  Dantzic,  applied  for  leave  to  pay  them  a  visit.  Lord  Hard- 
wicke  referred  it  to  ttie  Master  to  consider  what  would  be  a  proper 
time  for  them  to  stay  there,  and  what  security  should  be  given  for  their 
return  into  England  within  tliat  time,  and  that  they  should  noi  marry 
without  the  leave  of  the  Court. 

In  an  anonymous  case,  Jac.  265,  n.,  on  the  petition  of  the  father  of 
infant  wards  of  the  Court,  who,  being  appointed  to  a  situation  in  the 
king's  service,  wi\8  about  to  reside  abroad  for  several  years.  Lord  Eldon, 
after  much  hesitation,  ordered  that  he  should  be  at  liberty  to  take  them 
abroad  with  him,  undertaking  to  bring  them,  *or  such  of  them 
^  -"as  should  be  living,  back  with  him ;  and  he  was  half-yearly  to 
transmit,  properly  vouched,  to  be  laid  before  the  Court,  the  plan  of 
tuition  and  education  for  each  of  the  infants,  actually  adopted  and  in 
practice  at  the  time  of  such  half  yearly  returns,  specifying  particularly 
where  and  with  whom  they  resided ;  and  se  Logan  v.  Fairlie^  Jac.  193 ; 
Stejjhena  v.  Javies^  1  My.  &  K.  627 ;  De  Weever  v.  Rochport^  6  Beav. 
391;  In  re  Levinge^  6  Beav.  392,  n. ;  In  re  Daly^%  Beav  393,  n. ; 
Hart  V.  Tribe^  19  Beav.  149.  In  Lethem  v.  Hall,  1  Sim.  147,  an  infant, 
a  native  of  Ireland,  whose  father  (then  afflicted  with  mental  and  bodily 
infirmity)  and  sisters  were  resident  there,  was  desirous  that  he  might 
be  in  his  native  country,  and  near  them,  was  allowed  to  be  placed  at 
the  University  of  Dublin  during  his  minority,  or  until  further  order  of 
the  Court,  the  guardians  entering  into  a  recognizance,  to  be  approved 
of  and  certified  by  the  Master,  to  bring  the  infant  within  the  jurisdic* 
tion  whenever  the}'  should  be  required  so  to  do,  and  that  the  allowance 
should  be  paid  to  them  ;  and  the  fact  of  the  infant's  having  been  so 
placed  at  the  university,  and  his  continuing  there,  was  to  be,  from  time 
to  time,  verified  by  affidavit.  In  Biggs  v.  Terry^  1  My.  &  Cr.  675, 
Lord  Cottcnham  made  an  order,  that  an  infant,  of  the  age  of  eighteen^ 
might  be  at  liberty  to  go  abroad  for  a  short  period  to  visit  his  father, 
on  satisfactory  security  being  given  that  he  should  be  restored  to  the 
jurisdiction  within  a  limited  time. 

When  the  health  of  the  ward  imperatively  requires  another  climate, 
the  Court  will  allow  a  removal  there  (see  Wyndham  v.  Ennismore^  1 
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Eee.  467) ;  but  when  the  ward's  state  of  health  does  not  require  a  per- 
manent residence  abroad,  he  will  be  allowed  to  remain  their  only  so 
long  as  it  will  be  beneficial  to  him :  see  Campbell  v.  Mackay^  2  My.  & 
Cr.  31,  where  Lord  Cottenham  observed,  that,  ^^independently  of  the 
well-established  rule  of  the  Court,  and  the  principle  on  which  it  proceeds, 
he  was  convinced  that  Rcarcely  anything  could  be  more  injurious  to  the 
future  prospects  of  English  children,  and  particularly  of  English  boys, 
than  a  permanent  residence  abroad;  without  the  proper  opportimities 
of  attending  the  religious  services  of  tlie  Church  to  which  they  belong, 
separated  from  their  natural  connections,  estranged  from  the  members 
of  their  own  families,  withdrawn  from  those  courses  of  education 
which  their  contemporaries  are  pui*suing,  and  accustomed  to  habits  and 
manners  which  are  not  those  of  their  own  country,  they  must  be  be- 
coming, from  day  to  day,  less  and  less  adapted  to  the  position  which, 
it  is  to  be  wished,  they  should  hereafter  occupy  in  their  native  land." 

♦Although  the  Court  will,  under  special  circumstances,  allow  r*»»An-] 
an  infant  ward  to  go  out  of  the  jurisdiction,  yet  it  will  never 
compel  his  removal :  Dawson  v.  Jay,  3  D.  G.  Mac.  &  G.  764 ;  S.  (7 ,  2 
Sm.  &  G.  199 ;  and  see  Stuart  v.  The  Marquis  of  Bute^  9  Ho.  Lo.  Ca. 
440. 

The  Court  will  not  from  any  supposed  benefit  to  infant  subjects  of  a 
foreign  country',  who  have  been  sent  to  this  country  for  the  purposes  of 
education,  interfere  with  the  discretion  of  the  guardian  who  lias  been 
appointed  by  a  foreign  Court  of  competent  jurisdiction,  when  he  wishes 
to  remove  them  from  England  in  order  to  complete  their  education  in 
their  own  countr}'.  But  the  Court  refused  to  discharge  an  order  by 
which  guardians  had  been  appointed  over  the  children  in  this  country; 
and  merely  reserved  to  the  foreign  guardian,  the  exclusive  custody  of 
the  children  to  which  he  was  entitled  by  order  of  the  Court  of  his  own 
country :  Nugent  v.  Vetzera^  2  L.  11.  Eq.  704. 

The  clandestine  removal  of  a  ward  of  Court  from  the  custody  of  the 
person  with  whom  such  ward  is  residing,  under  the  authority  of  the 
Court,  is,  in  its  nature,  a  criminal  attempt,  and  privilege  of  Parliament 
will  be  no  protection  against  an  attachment  for  it.  Thus,  in  Wellesley 
V.  Duke  of  Beaufort^  2  Kuss.  &  My.  639,  a  member  of  the  House  of 
Commons  who  had  carried  off  his  infant  daughter,  a  ward  of  the  Court, 
from  the  house  of  the  ladies  under  whose  care  she  had  been  placed  by 
the  guardians  appointed  by  the  Court,  and  who,  on  being  personally 
examined  by  tlie  Court,  admitted  the  fact,  and  refused  to  state  the 
present  residence  of  his  daughter,  was  ordered  to  be  committed  to  the 
Fleet,  although  he  was  not  a  party  to  the  suit. 

It  is  a  contempt  of  the  Court  to  remove  an  infant  out  of  the  juris- 
diction, even  when  he  has  enlisted  in  the  army,  without  the  leave  of 
the  Court  {Eochford  v.  Hacknian^  ^^y^  308 ;  Harrison  v.  Goodall^  lb. 


1462  aUARDIANSHIP    OP    MINORS. 


3 1 0,  note  (a) ;  but  where  it  appeared  to  be  beneficial  to  the  infant,  he 
has  been  allowed  to  remain  in  the  army.     lb. 

As  it  is  obviously  impossible  for  the  court  of  Chancery,  with  the 
number  of  wards  which  it  has  under  its  care,  to  be  aware  of  their  con- 
duct, it  requires  the  guardians,  from  time  to  time,  to  give  general  in- 
formation of  what  is  taking  place.  If,  for  instance,  a  ward  of  the  Conrt 
goes  out  of  the  jurisdiction,  or  from  extravagant  habits  gets  into  diffi- 
culties, it  becomes  the  duty  of  the  guardians  at  once  to  apply  to  the 
Court  in  Chambers,  where  such  assistance  will  be  afforded  as  will  ex- 
tricate the  ward  from  his  difficulties,  and  put  him  in  a  better  course  of 
conduct :  Kay  v.  Johnston^  21  Beav.  538. 

p^KQji  A  solicitor  is  bound  to  give  to  the  *Court  any  information 
which  may  lead  to  the  discovery  of  the  residence  of  a  ward  of 
the  Court,  whose  residence  is  being  concealed  from  the  Court,  al- 
though such  information  may  have  been  communicated  to  him  by  his 
client  in  the  course  of  his  professional  employment.  Therefore,  where 
the  mother  of  wards  of  the  Court  had  absconded  with  the  wards,  her 
solicitor  was  ordered  to  produce  the  envelopes  of  letters  which  he  had 
received  from  her  as  her  solicitor,  with  the  object  of  discovering  her 
residence  from  the  postmarks :  Bamsbotham  v.  Senior^  8  L.  R.  Eq.  575  ; 
Burton  v.  Earl  of  Darnley^  lb.  576. 

Marriage  of  Ward  of  Court'] — In  the  case  of  wards  of  the  Court 
whether  male  or  female,  even  when  they  have  parents  living,  or  guar- 
dians, it  is  necessary  to  apply  to  the  Court  by  petition,  for  leave  for 
them  to  marry,  which  will  only  be  granted  upon  its  appearing  that  the 
marriage  is  suitable,  and  that  the  settlement  proposed  is  proper 
(Smith  V.  Smith,  3  Atk.  305 ;  The  Earl  of  Plymouth  v.  Lewin,  2  Dick. 
861 ;  Wellesley  v.  The  Duke  of  Beaufort,  2  Russ.  29)  ;  and  the  Court 
will  prevent,  as  far  as  it  can,  a  clandestine  'marriage,  by  ordering  that 
the  ward  shall  not  be  married  without  leave  of  the  Court,  and  that  the 
person  desirous  of  marrying  the  ward  shall  not  have  access,  by  letter 
or  otherwise.  Pearce  v.  Crutchfield,  14  Ves.  206 ;  and  see  Beard  y. 
Travers,  313 ;  in  which  case  Lord  Hardwicke  observed,  "  that,  in  cases 
relating  to  clandestine  marriages,  hearsay  evidence  and  declarations  are 
no  defective  proof,  but  have  weight  with  the  Court,  especiallj'  when 
uncontradicted  by  anything  on  the  other  side." 

And  the  guardians  or  father  of  an  infant  seeking  a  clandestine  mar- 
riage with  a  ward  of  the  Court,  will  be  ordered  not  to  suffer  the  mar- 
riage to  take  place  without  the  consent  of  the  Court.  In  Lord  Bay* 
mond^s  ca^te,  Ca.  t.  Talb.  58,  the  testamentary  guardians  of  Lord  Ray- 
mond presented  a  petition  to  Lord  Chancellor  Talbot,  stating  that 
their  ward  was  seduced  by  Mr.  Chetwynd,  in  order  to  marry  his  daugh- 
ter Mrs.  Mary  Chetwynd,  who  was  much  inferior  to  him  in  family  and 
fortune,  and  that  they  had  been  forced  to  keep  him  close  in  their  cus- 
tody for  some  time,  to  prevent   their  marrying;  wherefore,  they  in 
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general  terms  prayed  the  assistance  of  the  Court.  It  seems  that  Mr. 
Ohetwynd  had  only  consented  to  the  micrriage.  The  Lord  Chancellor 
made  an  order,  preventing  the  marriage.  '^  In  order/'  said  his  Lord- 
ship, ^^  to  strengthen  the  guardians'  hands,  I  order  that  the  Lord  Raj'- 
mond  shall  continue  in  their  care  and  custody',  and  that  they  do  not 
permit  him  to  marry  without  the  consent  of  the  Court.  As  to  Mr. 
Ghetwynd,  the  match  not  having  *taken  effect,  there  is  no  ne- 
cessity of  looking  so  minutely  into  the  affair  in  order  to  cen-  ^  ^ 
sure  him.  He  would  have  done  well  not  to  have  consented  to  this 
marriage,  unless  the  guardians  had  done  so  too.  But  it  has  been 
said,  that  it  would  be  cruel  and  unnatural  in  a  father  not  to  suffer  his 
daughter  to  marry  to  her  advantage,  and  she  would  Lave  reason  to 
blame  him  for  it  ever  after.  Now,  to  prevent  that  charge  upon  Mr. 
Chetwynd,  I  order  him  not  to  suffer  his  daughter  to  marry  the  Lord 
Raymond  without  the  consent  of  the  Court ;  which  prevents  any  impu- 
tation or  charge  upon  Mr.  Chetwynd  from  the  lady,  or  any  one  else ; 
since,  if  there  be  any  fault  in  it,  it  will  fall  upon  the  Court,  and  I  shall 
be  very  willing  to  bear  it." 

Where  a  guardian  connives  at  an  intended  marriage  of  a  ward,  the 
Court  will  interfere  against  the  guardian  by  committing  the  ward,  even 
in  the  case  of  a  testamentary  guardian,  against  whom  the  Court  pro- 
ceeds with  some  reluctance,  to  the  care  of  others.  See  Vernon  v.  Ver- 
non^ cited  ante,  653,  664,  where  an  order  was  made  upon  petition,  that 
an  infant  who  was  conversant  with  the  daughter  of  the  guardian  should 
be  immediately  sent  for,  and  ordered  forthwith  to  Eton  Scliool.  And 
in  Toombes  v.  Elers^  Dick.  88,  Lord  Hardwicke  took  the  care  of  the 
infant  from  her  testamentary  guardian,  and  ordered  that  she  should 
not  marry  without  the  leave  of  the  C  juit.  In  Lord  Shipbrook  v.  Lord 
Minchinbrook^  Dick.  547,  Lord  Thurlow  referred  it  to  the  Master,  to 
appoint  a  guardian  in  the  room  of  Mrs.  Donaldson,  the  infant's  mother, 
and  ordered  that  she  should  continue  with  Mrs.  Donaldson  until  fur- 
ther order ;  and  that  she  should  be  restrained  from  giving  her  consent  to 
the  marriage  of  the  infant,  without  leave  of  the  Court ;  and  that  the  in- 
&nt  should  not  be  married  without  the  leave  of  the  Court.  The  order 
also  restricted  her  from  receiving  any  letters  or  messages,  &c.,  from 
one  Leoni,  a  Jew  singer ;  and  see  Foster  v.  Denny ^  2  Ch.  Ca.  237  ; 
JRoach  V.  Oarvmiy  i  Yes.  157 ;  I  Dick.  88 ;  and  in  Smith  v.  Smithy  3 
Atk.  307,  a  gentleman  who  had  been  corresponding  with  a  young  lady, 
a  ward  of  the  Court,  was  ordered  to  *'  produce  sucli  letters  as  conti^ined 
a  promise  of  marriage,  but  not  billet-doux,  or  letters  of  civility." 

Formerly  there  was  a  disinclination  on  the  part  of  the  Court  to  sanc- 
tion the  marriage  of  an  infant  ward,  where  it  was  impossible  for  him 
by  reason  of  his  infancy  to  settle  his  real  estate  so  as  to  go  along  with 
his  title,  and  to  make  a  provision  for  his  younger  children  (Honyivood 
T.  Honywood^  20  Beav.  451);  but  infants  are  now  enabled  by  18  &  19 
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Tlct.  c.  43,  with  the  approbation  of  the  Court  of  Chancery  to  make 
binding  settlements  of  their  real  and  personal  "^estate  on  mar- 
L*^^^-l  riage :  Ex  parte  Dalton,  3  Sm.  &  G.  331 ;  6  De  G.  Mac.  k  G.  201, 
205 ;  In  re  Strong^  5  W.  R.  107. 

The  person  who,  although  an  infant  (Edes  v.  Brereton^  West.,  Ca.  t. 
Hanlw.  348),  marries  a  ward  of  the  Court  without  obtaining  leave,  and 
also  those  who  contrive  and  assist  at  the  marriage,  are  guilty  of  a  con- 
tempt of  Court,  and  may  be  committed  to  close  confinement  in  prison 
(Herbert^s  case,,  3  P.  Wms.  116  ;  Hill  v.  Turner^  1  Atk.  515  ;  More  v. 
More^  2  Atk.  157  ;  Butler  v.  Freeman^  Amb.  301 ;  Stevens  v.  Saoage^  1 
Ves.  jun.  154;  Stackpole  v.  Beaumont^  3  Yes.  89;  Winch  v.  James^  4 
Ves.  386 ;  Priestly  v.  Lamh^  6  Yes.  420  ;  Millet  v.  Rowse^  7  Ves.  419 
Fearce  v.  Crutchfield,  16  Ves.  48  ;  Ball  v.  Coutts^  1  Y.  &  B.  292 
Birkettv.  Hibbert,  3  My.  &  K.  227 ;  Baseley  v.  Baseley,  4  C.  &  F.  378 
Wortham  v.  Femberton^  1  De  G.  &  Sm.  644 ;  Martin  v.  Foster^  7  De  G. 
Mac.  &  G.  98 ;  Gynn  v.  Gilbard^  1  Dr.  &  Sm.  356  ;  Be  Tweedale's  Set- 
tlement^ Johns.  109,  111) ;  and  the  contempt  is  equally  great,  although 
the  father  of  the  ward  be  alive  (Butler  v.  Freeman^  Amb.  301),  and 
wliether  the  marriage  be  valid  or  invalid,  (Salles  v.  Savignon,  6  Yes. 
572  ;  Bathurst  v.  Murray,  8  Yes.  74  ;  Be  Walker,  L.  &  G.  t.  Sugd.  299). 
^^I  do  not  admit,''  says  Lord  Eldon,  ^^that,  as  there  is  no  marriage, 
there  is  no  contempt.  The  endeavour  to  marry  is  a  contempt :" 
Warier  v.  Yorke^  19  Yes.  453. 

If  it  is  found  that  the  marriage  of  a  female  ward  is  invalid,  a  valid 
marriage  will  be  ordered,  and  all  intercourse  will  in  the  meantime  be 
restrained  (Bathurst  v.  Murray,  8  Yes.  74 ;  i?«  Walker,  L.  &  G.  t. 
Sugd.  299  ;  Hodgens  v.  Hodgens,  4  C.  &  F.  323).  This  course  may  be 
adopted  for  the  sake  of  morals,  in  the  case  of  a  male  ward :  In  re 
Murray,  3  D.  &  War.  83.  But  where  a  male  ward  has  been  led  into  a 
marriage  derogatory  to  his  rank,  which  has  turned  out  to  be  invalid,  a 
different  practice  has  prevailed.  Thus  in  Warter  v.  Yorke,  16  Yes. 
45 1 ,  although  it  appears  that  the  woman  who  had  gone  through  the 
ceremon}^  of  marriage,  with  an  infant  ward  of  the  Court,  was  pregnant. 
Lord  Eldon,  upon  the  Master's  repoit,  pronounced  an  order,  that,  on 
the  part  of  the  infant,  a  suit  should  be  instituted  in  the  Ecclesiastical 
Court,  for  nullity  of  the  marriage,  at  the  expense  of  the  infant's  estate, 
and  the  parties  to  the  transaction  were  to  be  restrained  from  all  inter- 
course, personal,  by  correspondence,  or  otherwise,  with  the  infant.  And 
see  Bathurst  v.  Murray,  8  Yes.  74. 

It  seems  that,  although  the  parties  contriving  or  assisting  at  a  mar- 
riage are  not  aware  that  the  infant  is  a  ward  of  the  Court,  their  ignor- 
ance, although  it  may  be  urged  in  mitigation  of  the  offence  (More  v. 

r*704l  ^^^^'  ^  ^^^'  ^^^'  *^'  ^''  Barnard.  C.  C.  404),  will  not  be 

sufficient  to  acquit  them  of  contempt  of  Court.     Thus,  in  Mr. 

Herberts  case,  3  P.  Wms.  116,  it  appears  that  the  guardianship  of  Mr. 
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Herbert  had  been  committed,  in  a  cause  depending  in  the  Court,  to  the 
custody  of  Sir  Thomas  Ciarges,  as  his  guardian  appointed  by  the  Court. 
The  parson  who  married  Mr.  Herbert,  when  about  eighteen  years  of 
age,  to  a  common  servant  maid,  and  one  Williams,  who  pretended  to 
be  his  guardian,  urged  that  they  did  not  know  that  Mr.  Herbert  was  a 
ward  of  the  Court,  and  not  knowing  it,  could  not  be  guilty  of  a  con- 
tempt. But  Sir  J.  Jekyll,  M.  R.,  held,  that  they  were  guilty  of  a  con- 
tempt. "  The  commitment,"  said  his  Honor,  "  of  the  wardship  to  Sir 
Thomas  Clarges  was  an  act  of  the  Court,  and  in  a  cause  then  depend- 
ing, of  which  every  one  at  his  peril  is  concerned  to  take  notice,  in  the 
same  manner  as  of  a  lis  pendens.  Surely  it  may  be  as  well  presumed 
every  one  is  apprised  of  the  proceedings  of  this  Court,  as  that  all 
executors  should  be  presumed  to  take  notice  of  all  judgments,  even  in 
the  inferior  Courts  of  law,  and,  therefore,  are  not  to  pay  bonds  before 
such  judgments,  but  at  their  peril.  In  the  case  of  the  writ  of  ravishment 
of  ward  brought  by  any  subject,  it  is  no  excuse  for  the  defendant  to 
say  he  did  not  know  the  party  was  award  of  the  plaintiff's;  and  if 
this  be  so  in  a  private  case,  a  fortiori  will  it  hold,  where  the  public 
justice  of  the  Court  is  concerned.  Besides,  where  the  marriage  of  an 
infant  is  encouraged  without  the  concurrence  of  his  real  guaidians  or 
relations,  the  consequences  of  such  marriage  ought  to  be  at  the  peril  of 
all  those  who  are  instrumental  therein.  If  actual  notice  of  the  infant's 
being  a  ward  of  the  Court  were  necessary,  then  these  offences  would  be 
continually  practised  with  impunity ;  for  it  would  be  an  easy  matter  to 
put  other  people,  not  really  privj-  to  the  acts  of  the  Court  (in  commit- 
ting the  guardianship  of  the  in  fane),  to  transact  and  bring  about  the 
marriage  ;  for  which  reason,  if  the  circumstances  of  the  marriage  are 
suspicious  (as  in  the  present  case  they  unquestionably  are,  where  one 
acts  as  guardian  of  the  infant,  who  never  appears  to  have  known  him 
before,  and  acts,  too,  not  for  the  benefit,  but  to  the  prejudice,  and  prob- 
ably to  the  ruin  of  the  infant),  in  such  case  I  say  all  the  parties  to  the 
transaction  ought  to  be  severely  censured  for  example  sake;  and  to 
deter  others  from  the  like  offences."  See  King  v.  Harwood^  2  Lev.  32 ; 
1  Vent.  178;  Nicholson  v.  Squire^  16  Ves.  259 ;  Martin  v.  Foster^  7  De 
G.  Mac.  &.  G.  98.  In  Salles  v.  Savignon^  6  Ves.  572,  although  the  bill, 
the  object  of  which  was  to  make  the  lady  a  ward  of  the  Court,  was 
only  filed  on  the  day  of  her  marriage.  Lord  Eldon  held,  that  the 
marriage  in  '''fact  was  sufficient  to  ground  a  contempt  of  r^e^TAc-i 
Court.  ^         ^ 

Although  the  communication  of  the  fact  of  a  contempt  having  been 
committed  by  the  marriage  of  a  ward  of  the  Court  be  not  made  to  the 
Court  until  some  years  after  the  marriage,  there  is  no  doubt  but  that 
the  Court  has  jurisdiction,  and  may  feel  it  a  duty  to  punish  that  con- 
tempt :  Ball  V.  CotUlH,  I  V.  &  B.  302.  "  Yet  it  would  not,"  Lord  El- 
don  there  observes,  *^  be  a  very  wholesome  exercise  of  discretion  to  visit 
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that  offence  strongly,  if,  upon  attention  to  circumstances,  that  have  oc- 
curred in  the  course  of  six,  seven,  or  eight  years,  it  is  not  very  strongly 
called  upon  to  vindicate  the  Jurisdiction ;  and  in  these  cases,  where  it  is 
exercised  really  for  the  benefit  of  the  party,  the  Court  ought  to  look 
Mith  great  attention  to  all  the  circumstances  of  each  case;"  Ball  v. 
Couttit,  1  V.  &  B.  302. 

And  the  Court  will  restrain  proceedings  taken  in  the  Ecclesiastical 
Court  against  the  ward  or  his  guardian  by  a  person  who  married  the 
ward  in  contempt  of  the  Court.  Thus,  in  Hill  v.  Turner^  1  Atk.  515, 
an  infant  ward  of  the  Court,  whose  mother  had  been  appointed  his 
guardian,  with  an  allowance  of  lOOZ.  a  year  for  his  maintenance,  being 
made  drunk  at  an  alehouse  near  the  Fleet  Prison,  was  drawn  in  to 
marry  a  woman  in  mean  circumstances  and  of  bad  character ;  and  upon 
an  application  to  the  Court,  the  wife  was  committed  to  the  Fleet.  The 
infant's  mother,  as  he  had  no  sufficient  estate  to  maintain  a  wife  until 
be  came  of  age,  put  him  out  an  apprentice  to  a  merchant  in  Holland, 
upon  which  the  wife  immediately  instituted  a  suit  in  the  Ecclesiastical 
Court  for  alimony  and  for  restitution  of  conjugal  rights,  and  obtained 
a  sentence  there,  that  the  husband  should  cohabit,  and  if  not,  that  he 
should  pay  alimony  ;  and  an  order  was  likewise  made  upon  the  guar- 
dian to  pay  the  sum  of  £10  to  the  wife  towards  alimony,  and  after- 
wards a  monition  to  the  guardian  to  pay  a  further  sum  as  an  increase  of 
alimony  ;  and  a  sentence  of  excommunication  was  pronounced  against 
her  for  not  obeying  the  monition,  and  also  against  the  infant  husband 
for  not  receiving  his  wife.  Lord  Hardwicke,  however,  ordered  that  the 
wife  who  had  seduced  the  infant  by  ill  practices  to  marry  her  while  he 
was  under  the  care  of  the  Court,  and  in  contempt  thereof,  should  be  re- 
strained from  proceeding  in  the  Spiritual  Court  ngainst  the  petitioner, 
the  guardian  of  the  infant,  for  payment  of  alimony ;  and  that  she 
should  also  be  restrained  from  proceeding  there  against  the  infant  him- 
self for  restitution  of  conjugal  rights  and  alimony;  and  on  motion  or 
other  application  to  be  made  to  the  Spiritual  Court  on  behalf  of  the 
infant  or  his  guardian,  or  either  of  them,  to  absolve  them  or  either  of 
them  '^'from  the  sentence  of  excommunication  awarded  against 
L  *  J  them  or  either  of  them,  his  Lordship  ordered  that  the  wife 
should  consent  thereto  in  the  Spiritual  Court,  to  the  end  that  such  sen- 
tence or  sentences  might  be  effectually  removed  out  of  the  way. 

The  punishment  for  the  contempt  of  Court  by  marrying  or  aiding  in 
the  marriage  of  a  ward  of  the  Court,  is,  as  before  observed,  com- 
mitment to  prison,  by  way  of  punishment ;  and  in  the  principal  case, 
Lady  Shaftsbury  being  a  peeress,  a  sequestration  was  issued  against 
her.  But  it  seems  that  privilege  of  Parliament  will  not  shield  a  per- 
son from  being  committed  for  contempt  of  Court.  See  Mr.  Long  Wei- 
lesley^s  case^  2  Russ.  &  My.  639. 

In  Ex  parte  Mitchell^  2  Atk.  173,  one  Mitchell,  who  was  a  jastice  of 
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the  peace  and  a  barrister,  having  forni'srly  been  a  soh'citor,  waB,  under 
very  aggravating  circamstances,  guilty  of  a  flagrant  contempt  of  Court, 
by  contriving  the  marriage  of  a  ward  of  the  Court ;  he  was  committed 
a  close  prisoner  to  the  Fleet,  was  struck  out  of  the  commission  as  justice 
of  the  peace,  and  was,  by  his  own  submission^  prohibited  from  practising 
at  the  bar.  And  Lord  Hardwicke  said,  that  had  Mitchell  continued 
a  solicitor,  there  would  liave  been  no  difficulty ;  for  the  ready  and 
proper  way  would  have  been  to  have  struck  him  off  the  roll  of  solicitors. 
And  sec  Butler  v.  Freeman^  Amb.  301. 

Punishment,  however,  for  the  offence  is  not  the  only  object  of  the 
commitment,  as  it  is  frequently  made  use  by  the  Court  as  tlie  means  of 
compelling  the  husband  to  make  a  proper  settlement  (Ball  v.  Coutts^  1 
Y.  &  B.  300) ;  and  in  cases  where  there  are  mitigating  circumstances, 
the  husband,  upon  petition,  offering  to  make  a  settlement  approved 
of  by  the  Master,  may  obtain  his  discharge  (Stevens  v.  Savage,  I  Yes. 
jun.  154 ;  Stachpole  v.  Beaumont^  3  Yes.  89) ;  but  the  husband  will 
not,  in  a  flagrant  case,  be  discharged,  upon  his  offering  to  execute  a 
proper  settlement  until  the  Court  considers  him  sufficiently  punished 
Bathurstv,  Murray^  8  Yes.  79  ;  Baseley  v.  Baseley^  4  C.  &  F.  378)  :  nor, 
if  the  Court  has  ordered  tl)at  he  should  be  indicted  for  a  conspiracy  in 
procuring  the  marriage  {Priestly  v.  Lamb^  6  Yes.  424) ;  at  any  rate, 
until  he  has  either  been  acquitted,  or  upon  being  found  guilty,  has  suffered 
the  punishment  awarded  for  his  crime  {Millet  v.  Rowse^  7  Yes.  419). 

And  in  Bathurstv,  Murray^  8  Yes.  74,  Lord  Eldon  said,  he  should 
use  the  animadversion  of  the  Court  to  compel  the  father,  if  a  man  of 
property,  as  he  was  represented  by  the  affidavit  of  his  son,  and  unless 
he  should  show  that  he  was  not  implicated,  to  make  such  provision  as 
might  have  been  expected  upon  marriage  '^'properly  contracted  ; 
as  Lord  Thurlow  wished  to  do  in  a  case  where  the  husband's  ^  ^ 
lather  was  a  man  of  considerable  property  in  the  city;  but  it  could  not 
be  made  out  th&t  he  was  a  party  concerned  in  bringing  about  the 
marriage. 

Settlement  on  Marriage  of  a  Ward  of  Court,"] — Where  the  marriage 
takes  place  by  the  leave  of  the  Courts  a  settlement  will  be  directed  to 
be  made.  As  to  the  nature  of  the  settlement  generally  made,  see 
Martin's  Conveyancing,  by  Davidson,  Yol.  4.  pp.  728,  740,  2nd  ed. 

It  is  difficult,  perhaps,  to  lay  down  any  rule  upon  the  subject,  as  so 
much  depends  upon  the  circumstances  of  the  parties ;  but,  in  general, 
notwithstanding  the  consent  of  a  female  ward  and  her  guardians  {Oor- 
don  V.  Irwin^  4  Bro.  P.  C.  355,  Toml.  edit.),  her  property  will  not  be 
settled  entirely  upon  the  issue  of  her  first  mariiage :  as  provision  will 
be  made  for  her  issue  by  a  future  marriage ;  see  Winch  v.  James^  4 
Yes.  386 ;  Wells  v.  Price^  5  Yes.  398;  Millet  v.  Rowse^  7  Yes.  419; 
Bathurst  v.  Murray^  8  Yes.  76 ;  Halsey  v.  Halsey^  9  Yes.  471  ;  Long 
T.  Long^  2  S.  &  S.  124 ;  Rudge  v.  Winnallj  11  Beav.  98 ;  but  it  seems, 
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wh^re  there  has  been  an  antenuptial  settlement  upon  a  ward  under  age, 
if,  after  8l>e  attains  her  majority,  she  comes  into  Court  and  consents  to 
to  it,  the  Court  may  confirm  it  without  a  reference  {Leeds  v.  Barnar* 
distoHy  4  Sim.  538,  and  He  Anne  Walker^  L.  &  G.  t.  Sugd.  326;  Day 
V,  Day,  II  Beav.  35). 

In  general,  a  female  ward  of  the  Court  when  of  age  may  make  what- 
ever settlement  of  her  property  she  pleases;  she  can,  however,  only 
effectuate  this  by  consenting  personally  in  Court,  or  under  a  commis- 
sion for  the  purpose.  Where  this  is  not  done,  her  property  will  not  be 
discharged  from  the  protection  of  the  Court,  except  by  the  order  of 
the  Court;  and, consequently,  until  such  proceeding,  she  and  her  prop- 
erty must  always  be  considered  as  having  the  protection  of  the  Court 
still  around  her.  Per  Lord  Eld  on,  in  Austen  v.  Halsey^  2  S.  &  S.  123,  n , 
in  which  case  his  Lordship  referred  it  to  the  Master,  to  inquire  whether 
a  settlement  made  before  marriage  upon  a  ward  who  had  attained 
twenty-one  was  a  proper  settlement. 

Where  proposals  for  a  settlement  on  the  marriage  of  a  ward  have 
been  entertained  by  the  Court,  the  parties  will  not  be  allowed  to  defeat 
the  intention  of  the  Court,  by  deferring  the  marriage  until  the  ward 
comes  of  age.  Thus,  where  a  female  infant  had  been  made  a  ward  of 
the  Court,  and  in  contemplation  of  her  marriage,  terms  for  the  settle- 
ment  of  her  propertj^  and  that  of  her  intended  husband  (which  were 
for  the  benefit  of  the  intended  husband  and  wife  and  the  issue  of  the 
♦marriage),  had  been  approved  by  the  Master,  and  his  approval 
L  ^  had  been  confirmed  b}'^  the  Court,  it  was  held  not  to  be  compe* 
tent  to  the  husband  and  wife^  by  delaying  the  marriage  till  after  the 
wife  had  attained  her  majority,  and  entering  into  fresh  settlements,  to 
defeat  the  settlement  of  the  Court :  Eohson  v.  Ferraby^  2  Coll.  412. 

So,  likewise,  in  Money  v.  Money^  3  Drew.  256,  proposals  of  marriage 
with  an  infant  ward  of  tile  Court,  not  being  such  as  the  Court  would 
approve,  were  made  six  months  before  her  marriage.  The  parties 
waited  till  she  attained  her  majority,  and  a  few  days  afterwards,  a  set- 
tlement was  executed  pursuant  to  new  proposals  made  a  very  short 
time  before  her  majority.  The  terms  of  the  settlement  appear  to  have 
been  pursuant  to  the  instructions  ;  and,  in  fact,  the  wish  of  the  ward's 
mother,  and  were  sucii  as  the  Court  would  not  have  approved  of.  It 
was  held  by  Sir  R.  T.  Kindersley,  V.  C,  that  the  jurisdiction  of  the 
Court  over  the  ward  had  not  ceased,  and  ordered  tiie  settlement  to  be 
rectified,  so  as  to  make  it  what  the  Court,  looking  at  the  position  of  the 
parties,  would  have  made. 

An  improper  settlement,  though  the  marriage  takes  place  after  a 
female  ward  comes  of  age,  will  be  reformed,  unless  she  consent  to  it. 
Thus,  in  Long  v.  Long^  2  S.  &  S.  119,  a  lady  entitled  to  a  fund  in 
court  married  the  day  after  she  came  of  age.  After  the  marriage  a 
settlement  of  her  property  was  made  on  her  and  her  husband  for  their 
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lives,  and  on  the  children  of  the  mariiage  absolutely;  but  the  wife 
never  consented  in  Court  to  a  transfer  of  the  fund  to  the  trustees, 
After  the  husband's  death,  and  the  birth  of  a  child,  the  settlement  was, 
at  the  suit  of  the  wife,  declared  void,  because  it  contained  no  provision 
for  a  second  marriage,  and  because  the  rights  acquired  by  the  husband 
were,  on  account  of  the  precipitation  of  the  marriage,  a  surprise  on  the 
wife  ;  see  also  Re  Hoare's  Trust,  4  Giff.254  ;  11  W.  R.  (V.  C.  S.)  181. 

An  improper  settlement  will  be  varied  or  rectified  by  the  Court  after 
the  lapse  of  a  considerable  length  of  time,  subject  nevertheless  to  the 
due  protection  of  the  rights  and  interests  of  persons  who  have  como 
into  esse  since  the  timokof  the  marriage  :  Caoe  v.  Gave,  16  Beav.  227. 
So  where,  on  the  marriage  of  a  ward,  no  clause  against  anticipation  was 
attached  to  her  separate  life  estate  which  she  afterwards  incumbered, 
it  was  held  by  Sir  J.  Romilly;  M.  R.,  that  the  settlement  could  not  be 
rectified  to  the  prejudice  of  her  incumbrancers  :  Blackie  v.  Clarke,  15 
Beav.  595. 

Where  a  female  ward  of  the  Court  marries  after  she  is  of  age,  the 
Court  cannot,  except  in  such  cases  as  have  been  before  mentione<l, 
♦enforce  a  settlement:  (Lojigbottom  v.  Pearce,  3  De  G.  &  Jo. 
645  n. ;  White  v.  Herrick,  4  L.  R.  Ch.  App.  345,  overruling  L  *  J 
Biddle  y.  Jackson,  26  Beav.  282;  8  De  G.  &  Jo.  544);  but  if  any 
property  belonging  to  her  is  in  the  power  of  the  Court,  it  will  not  part 
with  it,  unless  the  wife  waives  her  equity  to  a  settlemeYit.  See  Lady 
Elihank  v.  Montolieu,  and  Murray  v.  Lord  Elibank,  ante,  Vol.  1,  p. 
424,  and  note. 

Where  the  marriage  takes  place  in  contempt  of  the  Court,  the  nature 
of  the  settlement  will  depend  in  a  great  measure  upon  the  fortune,  po- 
sition, and  conduct  of  the  husband.  If  the  case  be  that  of  a  beggar 
marrying  a  ward  of  the  Court  for  the  sake  of  her  fortune,  the  court  is 
in  the  habit  of  not  permitting  him  to  touch  that  fortune,  which  was  his 
object ;  but  it  has  never  gone  the  length,  that,  if  this  species  of  indis- 
cretion has  occurred,  which  the  Court  must  punish  by  commitment,  but 
which  brings  together  persons  of  equal  rank  and  fortune,  and  as  con- 
siderable a  settlement  is  made  by  one  as  by  the  other,  of  giving  no 
attention  to  an  equivalent  provision  made  by  the  husband  for  the  wife 
and  issue :  Ball  v.  Coutts,  1  Y.  &  B.  303. 

The  almost  invariable  rule  in  modem  practice,  in  case  of  a  marriage 
with  a  ward,  in  open  contempt  of  the  Court,  is  to  frame  the  settlement 
in  such  a  manner  as  to  exclude  from  it  altogether  all  marital  estate  and 
interest,  and  the  rule  would  only  be  departed  from  in  cases  where  it 
could  be  clearly  shown  that  the  departure  would  be  clearly  for  the  bene- 
fit of  the  lady  :  Wade  v.  Hopkinson^  19  Beav.  613,  619;  Hodgens  v. 
Modgens,  4  C.  AF.  323;  Baseley  v.  Baseley,  lb.,  p.  378,  n.;  Field  v. 
Brawn,  19  Beav.  176 ;  Field  v.  Moore,  7  De  G.  Mac.  k  G.  691. 

Where  the  husband  was  ignorant  at  the  time  of  the  marriage  that 
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bis  wife  was  a  ward  of  the  Court,  and  there  are  ^'  alleviating  circam- 
stances"  attending  the  contempt,  the  settlement  will  be  more  favoura* 
ble  to  the  husband  :  (Richardnon  v.  Merrifield^  4  De  G.  &  Sm.  161.) 

The  mere  fact,  however,  of  marrii^e  with  a  female  ward  of  Court, 
without  the  Court's  consent,  will  confer  upon  the  Court  a  jurisdiction 
to  decline^  during  the  joint  lives  of  the  huaband  and  tvife^  to  part  with 
a  fund  in  its  own  power  and  custody  belonging  to  the  ward,  even  upon 
the  application  of  the  husband  and  wife  and  upon  tlie  consent  of  the 
wife  in  Court,  until  such  settlement  should  have  been  made  thereof  as 
should  appear  advisable  and  proper  under  the  circumstances  of  the  case : 
Martin  v.  Foster^  7  De  G.  Mac.  &  G.  98 ;  Biddies  v.  Jackson^  3  De  G- 
k  Jo.  544  ;  26  Beav.  282  ;  Gynn  v.  Gilbard,  1  Dr.  &  Sm.  356.  It  scems^ 
however,  to  be  doubtful  whether  the  Court  in  such  a  case  would  have 
pow^r  to  correct  or  enforce  *  a  settlement  against  the  wishes 
L  ^  both  of  the  husband  and  wife :  Martin  v.  Foster^  1  De  G.  Mac. 
K.  G.  98,  101.     See  Vol.  1,  pp.  468,  469,  and  cases  there  cited. 

It  may  be  here  mentioned  that  when  a  proper  case  is  made  out,  the 
legislature  has  annulled  marriages  where  infants  have,  by  fraud,  mis- 
representation, or  violence  been  induced  to  go  through  the  ceremony 
of  marriage.  See  cases  collected  in  the  report  of  the  proceedings  in 
Field's  Marriage,  annulling  Bill,  2  H.  L.  Cas.  48. 

The  Court  has  no  jurisdiction  to  compel  a  male  ward,  with  whom 
a  marriage  had  been  solemnised  without  its  consent,  on  attaining  his 
full  age  to  execute  a  settlement  of  his  estate  so  as  to  exclude  his  wife 
from  all  participation  in  the  propert}^ :  In  re  Murray^  3  D.  &  War.  83. 

A  settlement  made  by  an  infant  ward  does  not,  independently  of  the 
Stat.  18  &  19  Yict.  e.  43,  derive  validity  from  the  sanction  of  the  Court, 
which  it  would  not  otherwise  have.  Thus  the  real  estate  of  an  infant 
ward  would,  unless  slie  attained  her  majority,  descend  to  her  heir,  not- 
withstanding it  was  agreed  on  her  marriage  to  be  put  in  settlement : 
Savill  V.  Savill^  2  Coll.  72.  So  where  a  man  married  a  female  ward  of 
the  Court  without  leave,  and  under  an  order  of  the  Court  a  settlement 
was  afterwards  made,  by  which  the  husband  covenanted  to  convey  all 
the  real  estate  of  the  wife  to  trustees  upon  trusts,  excluding  him  and 
giving  his  wife  a  power  to  devise.  It  was  executed  by  the  wife,  but. not 
acknowledged  by  her.  On  her  death  during  covertuie,  having  made  a 
will  devising  the  propertj',  it  was  held  by  Sir  John  Romilly,  M.  R.,  that 
the  wife's  heir-at-law  was  not  bound  by  the  incomplete  settement,  and 
that  therefore  her  will  was  ineffectual  to  disinherit  him :  Field  v.  Moore^ 
19  Beav.  176 ;  and  see  Barrow  v.  B arrow ^  4  R.  &  J.  418. 

As  a  man  on  marriage  becomes  entitled  to  a  woman's  personal  estate 
not  settled  to  her  separate  use,  his  covenant  to  settle  it  will  be  binding 
upon  her  as  well  as  upon  him.  But  in  a  case  where  a  female  ward,  en- 
titled to  leaseholds  for  her  separate  use,  made  a  settlement  under  the 
order  of  the  Court,  giving  a  power  of  sale  to  trustees,  it  was  held,  that 
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a  sale  made  by  the  trustees  during  her  minority  was  not  valid :  Simp* 
son  y.  Jones^  2  Euss.  &  My.  365.  However,  by  18  &  19  Vict.  c.  43  (ex- 
plained by  23  &  24  Vict.  c.  83),  infants  are  now  enabled,  with  the  ap- 
probation of  the  Court  of  Chancery,  to  make  binding  settlements  on 
marriage  of  their  real  and  personal  estate,  whether  it  be  in  possession, 
reversion,  remainder,  or  expectancy.  See  Morgan  and  Chute's  Chan- 
cery Acts  and  Orders,  233,  4th  edit.,  Re  Olive,  11  W.  R.  (V.  C.  K.)  819. 

♦The  Court  has  no  power  under  18  &  19  Vict.  c.  43  to  make  r*»T|iT 
a  settlement  after  marriage  upon  an  infant.  When,  therefore, 
an  infant  married  woman,  not  being  a  ward  of  Court  filed  a  petition  for 
a  settlement  of  her  property,  it  was  held  that  the  Court  had  no  Jurisdic- 
tion to  order  a  settlement  to  be  made.  In  re  Potter,  7  L.  R.  Eq.,  484. 
See  remarks  on  Wortham  v.  Femberton^  1  De  G.  &  Sm.  644,  ante,  vol. 
1,  p.  446. 

As  to  confirmation  by  a  woman  after  the  death  of  her  husband  of  a 
voidable  settlement  made  upon  her  marriage,  while  an  infant.  See 
Davies  v.  Dames,  9  L.  R.  Eq.  468. 

Maintenance.'] — In  general,  whei^  infants  are  interested,  in  property? 
either  under  wills  or  settlements,  there  are  powers  for  their  maintenance 
and  advancement  inserted,  upon  which  the  trustees  can  apply,  either 
the  whole  or  a  part  of  the  income  or  capital  of  such  property  for  tl  e 
benefit  of  the  infants  (3  David.  Conv.  130,  556,  2nd  ed.)  ;  and  it  will  be 
their  duty  to  exercise  such  powers  bona  fide,  and  for  theend  designed 
by  the  testator  or  settlor :  Talbot  v.  Marshjield,  3  L.  R.  Ch.,  App.  622, 
varying  the  decree  of  Matins,  V.  C,  4  L.  R.  Eq.  661 ;  Roper-Curzon 
v.  Roper-Curzon,  11  L.  R.  Eq.  452. 

In  order  that  the  necessity  of  inserting  such  powers  in  all  instru- 
ments should  be  dispensed  with,  it  has  been  enacted  by  23  k  24  Yict. 
c  145,  that  'Mn  all  cases  where  any  property  is  held  by  trustees  in 
trust  for  an  infant,  either  absolutel}*,  or  contingently,  on  his  attaining 
the  age  of  twenty-one  years,  or  on  the  occurrence  of  any  event  pre- 
viously to  his  attaining  that  age,  it  shall  be  lawful  for  such  trustees,  at 
their  sole  discretion,  to  pay  to  the  guardians  (if  any)  of  such  infant,  or 
otherwise  to  apply  for  or  towards  the  maintenance  or  education  of  such 
infant,  the  whole  or  any  part  of  the  income  to  which  such  infant  may  be 
entitled  in  respect  of  such  property,  whether  there  be  any  other  fund 
applicable  to  the  same  purpose,  or  any  other  person  bound  by  law  to 
provide  for  such  maintenance  or  education,  or  not ;  and  such  trustees 
f^hall  accumulate  all  the  residue  of  such  income,  by  way  of  compound 
interest,  by  investing  the  same  and  the  resulting  income  thereof  from 
time  to  time  in  proper  securities,  for  the  benefit  of  the  person  who  shall 
ultimately  become  entitled  to  the  property  from  which  such  accumula- 
latlon  shall  have  arisen.  Provided  always,  that  it  shall  be  lawful  for 
sach  trustees  at  any  time,  if  it  shall  appear  to  them  expedient,  to  apply 
the  whole  or  any  part  of  such  accumulations  as  if  the   same  were 
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part  of  the  income  arising  in  the  then  current  3^ear  "  (sec.  26).  This 
power,  however,  cannot  be  exercise<l  if  it  is  expressly  negatived  by  the 
r+llST  instrument  creating  the  trust,  and  only  *subject  to  such  limi- 
tations and  variations,  if  any,  as  are  contained  in  such  instm* 
roent  (sec.  32}.  The  Act  does  not  empower  any  trustees  to  deal  with 
or  aftect  the  rights  of  any  persons  soever,  except  to  the  extent  to 
which  they  might  have'dealt  with  or  affected  such  rights,  if  the  instru- 
ment under  which  the  trustees  are  empowered  to  act  had  contained 
express  powers  for  such  trustees  so  to  deal  with  or  affect  such  rights 
(sec.  33).  Moreover,  the  provisions  of  the  Act  extend  only  to  persons 
entitled  or  acting  under  a  deed,  will,  codicil,  or  other  instrument  exe- 
cuted after  the  passing  of  the  Act  (28th  August,  1860), or  under  a  will 
or  codicil  confirmed  or  revived  by  a  codicil  axecuted  after  that  date 
(sec.  34).     See  observations  in  3  David;  €onv.  193,  2nd  ed. 

Even  before  the  passing  of  this  Act,  a  trustee  could  safely  advance 
out  of  the  interest  of  a  legacy  left  to  au  infant,  sufficient  to  maintain 
him,  if  liis  parent  were  unable  so  to  do,  because  the  Court  of  Char- 
eery  would  do  the  same  upon  an  application  being  made  to  its  juris- 
diction. And  in  taking  his  accounts,  the  trustee  would  bo  allowed 
to  set  off  the  gross  amount  of  the  maintenance  against  the  gross 
amount  of  interest,  although  in  some  years  the  amount  allowed 
for  maintenance  exceeded  the  amount  of  interest  in  those  years: 
Garmichael  v.  Wilson^  3  Moll.  79  ;  Edicardsv.  Grove,  2  De  G.  F.  &  J. 
210,  and  see  Lee  v.  Brown,  4  Ves.  369;  Sisson  v.  Shaw,  9  Ves.  288; 
Maberlay  v.  Turton,  14  Ves.  499  ;  Ex  parte  Darlington,  1  B.  &  6.  240  ; 
Cotham  v.  West,  1  Beav.  380,  or  a  ruling,  Andrews  v.  Partington,  3 
Bro.  C.  C.  GO ;  Sittson  v.  Shaw,  9  Ves.  288  ;  Prince  v.  Eine,  26 
Beav.  634. 

In  cases  arising  out  of  instruments  before  the  Act  came  into  opera- 
tion, where  there  w^as  no  power  conferred  upon  tlio  trustees ;  in  cases 
subsequent  to,  but  not  strictly  arising  within  its  provisions ;  and  in 
other  cases  where,  from  peculiar  circumstances,  trustees  cannot  venture 
to  act  upon  their  own  responsibility,  it  becomes  necessary  for  them  to 
apply  to  the  Court  of  Chancer}'.  The  Court  ordinarily  acts  upon  the 
piiuciple,  that  a  father  is  bound  to  maintain  liis  children,  and  will  not, 
if  he  be  of  ability  to  maintain  them,  make  him  anj^  allowance  out  of 
their  property  for  that  purpose  {Fawkner  v.  Watts,  1  Atk.  408  ;  Jack" 
Sony,  Jackson,  1  Atk.  513;  Butler  v.  Butler,  3  Atk.  60;  Barley  v. 
Darley,  3  Atk.  399;  Stocken  v.  Stocken,  4  My.  &  Cr.  98) ;  notwith- 
standing there  be  a  provision  for  their  maintenance  (Mundy  v.  Earl 
Howe,  4  Bro.  C.  C.  224  ;  Hughes  v.  Hughes,  1  Bro.  C.  C.  387 ;  An- 
drews  v.  Partington,  3  Bro.  C.  C.  60  ;  2  Cox,  223 ;  Hamley  v.  Gilbert, 
Jac.  354  ;  Thompson  v.  Griffin,  1  Cr.  &  P.  H.  317). 
r+Tl^l  The  result  of  the  authorities  *appears  to  be  this,  that  where 
the  trust  property  is  derived  from  the  bounty  of  a  stranger,  the 
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father,  if  of  sufficient  ability,  is  not  entitled  to  have  the  income  applied 
to  the  maintenance  of  his  children  ( Thompson  v.  Oriffin^  Cr.  &  P. 
317)  ;  but  if  the  trust  property  is  the  subject  of  marriage  settlement, 
and  therefore  the  creation  of  the  trust  is  matter  of  contract,  then,  if 
the  language  of  the  settlement  is  so  framed  as  to  express  a  trust  to 
apply  the  income,  or  any  part  of  the  income,  in  maintaining  the  chil- 
dren, although  the  quantum  of  income  to  be  so  applied  is  left  to  the 
discretion  of  the  trustees,  the  father  is  entitled  to  have  whatever  is 
proper  and  necessary  for  the  maintenance  of  his  children,  applied  for 
that  purpose,  without  reference  to  his  ability  to  maintain  them  (Mundy 
V.  Uarl  Howe,  4  Bro.  C.  C.  224  ;  Meacher  v.  Young,  4  My.  &  Cr.  95  ; 
BanBome  v.  Burgess,  3  L.  R.  Eq.  773;  White  t.  Grane,  18  Beav.  671). 
But  if  the  language  of  the  settlement  expresses  merely  a  power  so 
to  apply  the  income,  or  any  part  thereof,  then  the  father  is  not  so  en- 
titled. Per  Kindersley,  V.  C,  in  Ransome  v.  Burgess,  3  L.  R.  Eq. 
780,  and  see  Thompson  v.  Oriffin,  Cr.  &,  Ph.  317. 

And  where  a  father  provides  a  fund,  of  which  he  makes  a  voluntary 
settlement  after  marriage  upon  his  wife  and  children,  and  creates  a 
discretionary  trust  for  maintenance  of  the  children  out  of  the  income 
of  the  fund,  and  afterwards  maintains  them  himself  without  calling  for 
any  contribution  from  the  income  of  the  fund,  neither  he  nor  his  trus- 
tee in  bankruptcy,  will  be  entitled  to  receive  any  portion  of  the  accu- 
mulations of  the  income  which  might  have  been  so  applied :  In  re  Ker- 
rison's  Trusts,  12  L.  R.  Eq.  422. 

Where  the  question  turns  upon  the  ability  of  the  father  to  maintain 
a  child,  the  rule  is  not  laid  down  upon  the  father's  absolute  insolvency 
only,  but  maintenance  is  given  where  the  father  is  not  in  such  circum- 
stances as  to  be  able  to  give  the  child  such  an  education  as  is  suitable 
to  the  fortune  which  he  expects.  Per  Lord  Thurlow,  in  Buckworth  v. 
Buckworth,  1  Cox,  81.  And  see  Ex  parte  Williams,  2  Coll.  740.  And 
in  Jervois  v.  Silk,  G.  Coop.  Rep.  52,  an  allowance  of  1400L  a  year  was 
made  to  the  father  for  the  education  of  six  children,  who  wera  entitled 
to  an  estate,  the  rental  of  which  was  8600/.  a  year,  although  the  father 
bad  an  income  of  6000/.  a  j^ear.  "  On  the  outside,"  said  Sir.Wm.  Grant, 
M.  R.,  ^^  6000/.  a  year  would  seem  enough  ;  at  the  same  time  the  expenses 
of  the  father's  establishment  and  his  children's  expectations  are  things 
to  be  looked  to  ;  "  see  also  Be  Witte  v.  ralin,  26  L.  T.  Rep.  (N.  S.)  825. 

But  the  reference  as  to  the  ability  of  the  father  will  be  omitted  when 
the  Court  is  satisfied  that  he  is  in  reduced  or  insolvent  circumstances, 
and  has  deserted  his  family;  *and  the  only  question  then  to  r«iT|j-i 
be  considered  will  be  what  is  a  proper  allowance :  Ex  parte 
Mountfort,  15  Yes.  449  ;  In  re  England,  1  Russ.  &  My.  499. 

And  where  the  property  is  small  ( Walker  v.  Shore,  15  Ves.  122 ;  Ex 

parte  Swift,  1  Russ.  k  M3'.  575  ;  Payne  v.  Low,  1  Russ.  &  My.  223  ;  Ex 

parte  Dudley,  1  J.  &  W.  254,  n.),  or  no  allowance  for  maintenance  is 
VOL.  II 93 
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asked  {In  re  Neale^  15  Beav.  250),  a  reference  will  be  altogether  dis-* 
pensed  with. 

The  ability  of  the  father  to  maintain  his  children  will  not  be  taken 
into  consideration,  when,  in  consequence  of  his  ill  conduct,  his  children 
have  been  taken  away  from  him.  See  Wellesley  v.  Duke  of  Beaufort^ 
2  Russ.  29,  where  Lord  Eldon  observes,  ^^  I  am  not  aware  of  any  case 
in  which  the  Court,  where  it  has  taken  away  from  the  father  the  care 
and  custody  of  the  children,  has  called  in  aid  of  their  own  means  the 
property  of  their  father." 

A  wife  during  the  life  of  her  husband,  formerly  being  under  no  legal 
obligation  to  maintain  the  children,  the  Court  would  not,  in  determin- 
ing upon  the  ability  of  the  fattier  to  maintain  them,  take  into 'Con- 
sideration her  separate  estate  ;  Haley  v.  Bannister^  4  Madd.  275.  And 
see  Hodgens  v.  Hodgens^  4  C.  &  F.  323,;  11  Bligh.  N.  S.  62,  affirming 
^the  decree  of  Lord  Chancellor  Sugden  (L.  &  G.  t.  Sugd.  259),  and  re- 
versing that  of  Lord  Plunkett  (L.  &  G.  t.  Plunk.  137,  148),  where  the 
House  of  Lords  decided,  that  a  married  woman  having  property  set- 
tled to  her  separate  use  was  not  bound  to  maintain  her  children,  even 
although  she  might  have  eloped  from  her  husband, iind  he  was  incapa- 
ble of  maintaining  them.  But  now  a  married  woman  having  separate 
property  is  subject  to  all  such  liability  for  the  maintenance  of  her 
children  as  a  widow  is  now  by  law  subject  to  the  maintenance  of  her 
children,  but  her  husband  is  not  relieved  from  liability  to  maintain  her 
children.    33  &  34  Vict.  93,  s.  14.     See  ante,  vol.  1.  p.  504. 

Afber  the  death  of  her  husband,  a  woman,  whether  she  remained  un- 
married (Lanoy  v.  Duchess  of  Athol^  2  Atk.  447  ;  Ex  parte  Lord 
Petre^  7  Yes.  403 ;  Beasley  v.  Magrath^  2  S.  &  L.  35),  or  marries 
again  (Greenwdl  v  Greenwell^  b  Yes.  194;  Billing  sly  y.  CritcheUjl 
Bro.  C.  C.  268),  will  have  maintenance  allowed  to  her  to  support  her 
children,  without  regard  to  her  ability.  And  see  Douglass  v.  Andrews^ 
12  Beav.  310. 

In  allowing  maintenance  for  an  infant,  regard  will  be  had  to  the  state 
'  and  condition  of  his  family.     Thus,  where  there  are  younger  children, 
especially  if  they  are  numerous  and  totally  destitute,  upon  an  applica- 
tion for  maintenance  for  the  eldest  son,  the  Court  will  make  a  liberal 
allowance  to  him,  that  he  may  be   the  better   able  to  maintain  his 
r*715l  ^^^^^^®^®  ^°^  sisters,  considering  *him  in  the   light   of  the 
head   of  the    family.     See   Pierpont  v.   Lord   Cheney^  1   P. 
Wms.  493;  Harvey  v.  Harvey^  2  P.  Wms.  22;  Lanoy  v.  Duchess  of 
Athol,  2  Atk,  447  ;  Ex  parte  Lord  Petre^  7  Ves.  403 ;   Tweddell  v. 
Tweddell^  T.  &  R.  13  ;  and  see.  iJx  parte  Williams,  2  Coll.  740 ;  but  in 
Petre  v.  Petre^  3  Atk.  511,  as  the  eldest  son  had  been  conveyed  away 
clandestinely  to  Douay,  out  of  the  hands  of  the  guardian,  the  Court,  as 
he  could  not  be  brought  before  them,  could  make  no  order  of  that 
kind,  but  directed,  that  after  Lady  Mary  Petre's  jointure  was  satisfied, 
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Ihe  surplus  rents  and  profits  should  be  laid  out  for  the  benefit  of  the 
eldest  son.  In  Bradnhaw  v.  Bradshaw^  1  J.  &  W.  647,  a  more  liberal 
allowance  was  made  for  an  infant,  in  consideration  of  the  circumstances 
of  an  illegitimate  brother,  born  of  the  same  father  and  mother,  and  who 
had  livjed  with  them,  who  was  totally  unprovided  for. 

A  liberal  allowance  also  will  be  made  for  infants,  in  order  to  relieve 
their  father  or  mother  when  in  distressed  circumstances.    See  Roach  v. 

« 

Oarvatky  1  Ves.  160 ;  Hill  v.  Chapman^  2  Bro.  C.  C.  231 ;  and  in  Hey- 
sham  V.  Heysham^  1  Cox,  179,  the  mother,  who  was  testamentary  guar- 
dian, being  insolvent,  the  Master  certified  that  he  approved  of  N.  W. 
to  have  the  care  of  the  maintenance  and  education  of  the  infant,  and 
that  he  conceived  the  sum  of  130/.  per  annum,  part  of  2502.  (which  was 
allowed  for  the  maintenance  and  education  of  the  infant),  to  be  neces- 
sary for  that  purpose.  This  report  was  confirmed,  and  it  was  ordered 
that  130/.,  part  of  the  said  250/.  per  annum,  should  be  paid  to  the  said  . 
!N.  W.  for  the  maintenance  and  education  of  the  infant,  and  that  the 
residue  should  be  paid  to  his  mother, -till  further  order.  So  also,  in 
Allen  V.  Coster^  1  Beav.  202,  where  the  father  was  in  great  indigence, 
and,  in  consequence  of  the  misconduct  of  himself  and  wife,  the  guar- 
dianship of  his  children  had  been  committed  to  others,  Lord  Langdale, 
M.  R.,  increased  the  maintenance  of  the  children,  for  the  support  of 
their  parents ;  observing, "  I  feel  reluctant  in  doing  it,  for  the  conduct 
of  the  parents  has  been  of  the  worst  kind ;  but  I  think,  that  without 
saying  anything  as  to  the  construction  of  the  will,  1  may  give  to  the 
infants  the  benefit  of  the  income  of  the  property,  so  as  to  assist  the  pa- 
rents. To  do  so  is  evidently  for  the  benefit  of  the  infants  themselves." 
It  must  be  remarked,  as  to  this  case,  that  the  counsel  for  the  parents 
had  contended,  that  upon  the  construction  of  the  will  under  which  the 
infants  took,  the  surplus,  after  the  performance  of  trusts  for  their  main- 
tenance and  education,  belonged  to  the  parents. 

An  allowance  will  even  be  made  for  charitable  purposes.     Thus  in 
*Langton  v.  Brackenhurgh^  2  Coll.  446,  where  the  infant's  es- 
tate was  1600/.  a  year,  and  the  allowance  to  himself  and  his  ^         -* 
brother  was  260/.  a  year,  20/.  a  year  of  the  income  was  ordered  to  be 
applied  in  charity. 

Where  it  will  be  for  the  benefit  of  the  infant,  maintenance  will  some- 
times be  allowed,  although  there  be  an  express  direction  to  accumulate, 
and  although  there  be  a  limited  gift  of  interest  for  maintenance,  with 
an  express  direction  to  accumulate  the  rest,  the  Court  will  allow  such 
further  sum  as  may  be  deemed  adequate  to  maintain  the  infant:  Stretch 
V.  Watkins,  1  Madd.  253 ;  Evans  v.  Massey^  1  Y.  <fe  J.  196. 

And  even  where  a  testator  has  provided  for  the  maintenance  of  a 
child  up  to  a  certain  period,  leaving  the  interval  before  payment  of  a 
legacy  unprovided  for,  the  Court  may  infer  that  the  testator  did  not 
mean  that  the  child  should  have  nothing  during  the  interval,  and  will 
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make  an  allowance  to  him  for  maintenance.  Thus  in  Chambers  v. 
Goldwin^  II  Yes.  I,  A.  directed  trustees  to  maintain  and  educate  his 
sons  during  their  minorites,  and  his  daughter  until  her  age  of  twenty- 
one  years  or  day  of  marriage^  and  he  gave  his  daughter  a  legacy  in 
case  she  should  live  to  attain  the  age  of  twenty-one  years.  The  daugh- 
ter married  at  the  age  of  eighteen  years  It  was  held  by  Lord  Eldon, 
C.)  that  she  was  entitled  to  a  reasonable  maintenance  from  that  age 
until  she  attained  twenty-one.  See  also  Martin  v.  Martin^  I  Law  Rep. 
Eq.  369. 

And  in  addition  to  a  fixed  annual  sum  for  maintenance  directed  by 
a  testator,  an  allowance  for  keeping  up  a  mansion  has  been  made  to  a 
minor  entitled  to  settled  estates  under  a  will,  when  it  appears  to  have 
been  the  intention  of  the  testator  that  he  should  reside  there : 
Griggs  v.  Gibson,  14  W.  R.  (V.  C.  W.),  538. 

And  upon  the  principle  of  compensation,  where  there  are  equal  lega- 
cies to  a  class  of  children,  even  with  a  direction  for  accumulation,  the 
principal,  with  the  accumulations,  for  instance,  to  be  paid  at  twenty- 
one,  with  survivorship  in  case  of  the  death  of  any  under  that  age  to  the 
others :  the  chance  of  all  taking  or  the  survivor  being  equal,  the  Court 
takes  the  fund,  which  belongs  to  all,  and  must  go  to  all  or  some  of 
them,  and  maintains  them  all  out  of  the  interest :  Marshall  v.  Hollo- 
way,  2  Swanst.  436,  and  cases  cited  in  note. 

And  an  advance  to  one  of  the  children,  who  afterward  dies,  will  in 
a  similar  case  be  allowed  by  the  Court.  See  Franklin  v.  Green,  2 
Yern.  137.  There,  legacies  of  lOOZ.  a-piece  were  given  to  four  children 
payable  at  twenty-one  or  marriage,  and  a  maintenance  not  exceeding 
the  interest  in  the  meantime,  with  a  limitation  over  of  every  100/.  for 
the  benefit  of  the  other  children  as  should  attain  twenty-one  or  marry 
*(Lewin  Trustees,  5th  ed.,  422,  note),  the  trustee  paid  twenty 
L  '  -J  pounds  out  of  the  100/.  of  one  of  the  children  for  placing  him 
out  as  an  apprentice.  He  died  an  infant,  and  it  was  allowed  in  the 
trustee's  accounts. 

But  the  principle  cannot  be  applied  where  property  is  not  given  ab- 
solutely to  the  children  and  the  survivor;  but  in  certain  events  there 
is  a  gift  over  to  a  stranger.  Thus,  in  Ex  parte  Kebble,  11  Yes.  604 
(overruling  Greenwell  v.  Greenwell,  5  Yes.  194)  a  residue  was  bc^ 
queathed  to  five  infants,  with  survivorship  among  them  in  case  of  the 
death  of  an}'  under  the  age  of  twenty-one ;  and,  in  case  all  of  them 
should  die  under  that  age,  the  whole  was  given  to  their  sister,  who  took 
no  interest  directly  in  that  residue;  but  a  legacy  was  given  to  her  by 
the  same  will,  and  in  case  of  her  death  under  the  age  of  tw^enty- 
one,  that  legacy  was  given  over  to  the  other  five  children. 
Lord  Eldon  refused  an  application  of  the  five  infants  for  main- 
tenance, there  being  no  direction  for  it  in  the  will.  "  By  this  will," 
said  his  Lordship,  five  children  have  this  residue  given  to  them,  with 
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snrrivorship  among  them,  and  the  sixth  has  nothing  given  to  her 
in  that  fund,  unless  all  the  five  die  under  the  age  of  twenty-one.  So 
the  five  would  be  maintained  at  her  expense,  for  she  has  no  interest  in 
common  with  them.  Where  is  the  difference  between  her  and  a  mere 
stranger?  She  is  not  a  legatee  of  this  residue  with  the  other  five; 
bat  it  is  given  over  to  her  as  to  a  stranger,  only  in  the  event  of  the 
death  of  all  the  five  under  the  age  of  twenty-one;  and  while  it  remains 
contingent,  she  has  no  interest  with  them.  The  circumstance  that  she 
has  a  legacy  by  another  part  of  the  will  cannot  alter  it.  If  no  legacy 
was  given  to  her,  it  could  not  be  contended  ;  for  this  has  not  been  al- 
lowed, except  where  all  had  a  chance  and  an  equal  chance,  and  there  is 
no  instance  of  setting  off  one  legacy  against  another  in  this  way. 
There  is  no  case  in  which  interest  of  property  directed  to  accumulate, 
has  been  applied  to  maintenance,  except  where  it  was  one  principal 
sum  in  which  all  were  interested."  See  also  Errington  v.  Chajyman^ 
12  Ves.  20. 

Nor  will  the  principle  be  applied  where  property  is  not  given  abso- 
lutely to  a  class  of  children  and  the  survivor ;  but  in  case  of  the  death 
of  a  child  under  a  certain  age  there  is  a  limitation  to  the  issue,  who,  for 
that  purpose,  are  strangers :  see  Ex' parte  Kebble^  1 1  Yes.  606  ;  Turner 
V.  Turner^  4  Sim.  430  ;  see  also  Errington  v.  Chapman^  12  Yes.  20  ; 
Ex  parte  Whitehead^  2  Y.  &  J.  243 ;  Parsons  v.  Coke,  10  W.  R.  (Y. 
C.  K.)  641 ;  maintenance  was,  however,  allowed  under  such  circum- 
stances by  Lord  Thurlow,  in  Fendall  v.  Nash,  5  Yes.  197,  n. ;  but  this 
case  has  been  disapproved  of  by  Lord  Eldon  ;  14  Yes.  203. 

♦Nor  will  maintenance,  if  not  directed  by  the  will,  be  ordered,  ^ 
where  the  children  making  the  applications  are  not  all  the  per-  ^  -• 
sons  among  whom  the  property  is  to  go :  where,  for  instance,  unborn 
children  may  form  part  of  the  class.  In  Sir  Frederick  Eden^s  case, 
indeed  Lord  Rosslyn  allowed  maintenance ;  but  upon  an  application  to 
Lord  Eldon  for  an  increase  of  the  allowance,  he  observes,  ''  I  did  not 
think  myself  justified  in  following  that,  and  refused  it,  as  those  chil- 
dren might  be  the  persons  to  take  the  whole  ;  but  future  children,  then 
unborn,  might  be  the  persons  to  take  a  part  of  it ;"  Ex  parte  Kehhle, 
11  Yes.  604. 

In  Lomax  v.  Lomax,  11  Yes.  48,  a  petition  was  presented  for  main- 
tenance out  of  the  interest  of  a  legacy  to  the  children  of  the  testator's 
daughter,  when  the  youngest  should  attain  the  age  of  twenty-one. 
Lord  Eldon,  however,  refused  the  application.  "  Upon  a  legacy,"  ob- 
served his  Lordship,  "  when  they  shall  attain  twenty-one,  and  to  such 
of  them  as  shall  attain  twenty-one,  is  not  the  meaning,  that  such  as  do 
attain  twenty-one  shall  have  it  at  that  time ;  and  what  right  has  the 
Court  to  give  the  interest  before  that  time  ?  If  all  die  under  twenty- 
one,  and  a  child  not  yet  in  existence  should  come  into  existence,  and 
attain  that  age,  that  child  clearly  would  take  the  whole,  interest  as  well 
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as  principal.  Therefore,  I  may  give  it  to  these  children,  who  may 
never  become  entitled  to  it.  In  the  case  of  Sir  Frederick  Eden's  chil- 
dren, I  refused  to  increase  the  maintenance,  or  even  to  continue  it, 
under  an  order  made  by  Lord  Rosslyn."  The  application  was  renewed, 
but  Lord  Eldon  refused  it,  saying,  "  The  interest  could  not  be  given 
for  maintenance,  in  the  face  of  the  will. 

However,  in  Haley  v.  Bannister^  4  Madd.  275,  a  testator  directed 
that  the  dividends  of  stock  should  accumulate  until  one  of  the  children 
then  bom,  or  thereafter  to  be  born  of  his  daughter,  should  attain  twenty- 
one  ;  and  upon  his  or  her  attaining  that  age  (if  there  should  be  only  one 
child  who  should  attain  that  age),  his  executors  should  transfer  the  whole 
to  such  only  child ;  and  if  more  than  one  such  child  were  then  living, 
to  transfer  to  such  children  one  equal  part  of  the  said  stock  and  accu- 
mulations, in  proportion  to  the  number  of  such  children  then  living. 
The  residuary  personal  estate  was  given  upon  the  same  limitations. 
Upon  an  application  during  the  life  of  the  father  and  mother,  Sir  J. 
Leach,  Y.  C,  held,  that  the  children  were  entitled  to  maintenance.  ^^  I 
take,"  said  his  Honor,  "  the  principle  to  be,  that  wherever  the  children 
have  a  common  interest  on  a  fund,  the  income  of  the  fund,  if  necessary^, 
may  be  applied  for  their  maintenance.  In  this  case,  children  bom 
,  *or  to  be  bom   have  a  common  interest;   and  therefore  the 

r*7i9i 

L  -J  income  of  the  fund,  if  necessary,  may  be  applied  to  their  main- 
tenance. So,  in  Errat  v.  Barlow^  although  no  order '  for  maintenance 
was  made  by  Lord  Eldon,  where  the  interest  of  a  legacy  charged  upon 
real  estate  was  given  in  trust  to  the  younger  children  of  the  testator*8 
daughter,  to  accumulate  during  their  minority,  and  to  be  payable 
equally  among  them  at  their  ages  of  twenty-one ;  (see  14  Ves.  202),  yet 
Sir  William  Grant,  M.  R.,  it  seems,  afterwards  ordered  it  upon  an  ex 
parte  application."  The  authority,  however,  of  Haley  v.  Bannister^ 
and  of  Sir  William  Grant's  decision  in  Errat  v.  Barlow^  is  at  least 
doubtful.  In  Cannings  v.  Flower^  7  Sim.  523,  where  the  shares  of 
children  in  a  legacy  were  contingent  on  the  son's  attaining  twenty-four 
or  dying  under  that  age,  leaving  issue,  and  on  the  daughter's  attaining 
twenty- four  or  marrying,  but  the  legacy  was  not  given  over  in  the  event 
of  no  child  acquiring  a  vested  interest,  Sir  L  Shadwell,  V.  C,  refused 
to  order  maintenance  for  the  children,  saying,  he  considered  that  the  rule 
was  established  in  the  manner  stated  in  his  judgment  in  Turnery.  Tur- 
ner^ (4  Sim.  430),  that  the  chances  of  obtaiping  a  vested  iutei-est  in  the 
fund  appeared  not  to  be  equal  amongst  the  children  themselves ;  and 
that,  at  all  events,  he  could  not  make  the  order  without  the  consent  of 
the  testator's  next  of  kin. 

But  even  although  there  be  an  express  direction  for  accumulation, 
where  the  Court  sees  that  it  is  for  the  benefit  of  the  infants,  the  chances 
of  survivorship  being  equal,  and  can  procure  the  consent  of  all  persons 
interested  in    remainder,    maintenance    will   be    allowed,    the  Court 
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taking  the  chance  of  controverting  the  direction  of  the  will.  Thus,  in 
Cavendish  v.  Mercer^  5  Ves.  195,  n.,  there  was  a  residuary  bequest  of 
a  very  large  amount  in  favour  of  infant  grandchildren,  payable  at 
twenty^one  or  marriage,  with  survivorship,  the  interest  to  accumulate 
and  be  paid  with  the  capital ;  and  in  case  of  the  death  of  all  before  the 
time  of  payment,  there  was  a  gift  over  to  their  mother  absolutely. 
The  father's  income,  though  considerable,  bearing  no  proportion  to  the 
fortune  bequeathed,  and  there  being  several  children,  Lord  Bathurst 
directed  a  maintenance,  taking  the  consent  of  the  mother.  See  14 
Ves.  202 ;  Be  Arbuckle,  14  W.  R.  (V.  C.  K.)  535. 

Moreover,  although  there  is  a  gift  over,  maintenance  will  be  allowed, 
if  there  is  a  fair  inference  from  the  whole  will,  that  it  was  the  testator's 
intention  to  give  it:  Lambert  r\  Parker^  Q.  Coop.  143. 

Where  there  are  two  funds  out  of  which  an  infant  might  be  held  en- 
titled  to  maintenance,  it  will  be  allowed  out  of  that  fund  which  it  is 
most  for  his  benefit  to  be  applied  for  that  purpose :  Bruin  v.  Knotty 
♦I  Ph.  572;  Lygon  v.  Lord  Coventry^  14  Sim.  41  ;  Martin  v. 
Martin,  1  Law  Rep.  Eq.  369.  [720] 

As  a  general  rule,  the  Court  will  not  permit  trustees,  of  their  own 
authority,  to  break  in  upon  an  infant's  capital ;  and  it  appears  that  the 
Court  has  rarely  sanctioned  such  conduct  in  a  trustee.  Da  vies  v. 
Austen,  1  Ves.  jun.  247.  In  Walker  v.  Wetherell,  6  Ves.  473,  it  ap- 
peared by  the  Master's  report,  that  the  fortunes  of  the  children  did  not 
amount  to  more  than  3002.  each ;  and  that  one  of  the  executors,  who, 
after  their  father's  death,  married  their  mother,  claimed  sums  consider- 
ably exceeding  the  interest  of  their  respective  fortunes  for  their  main- 
tenance, education,  and  advancement,  and  also  the  sum  of  2412.  as  the 
fee  for  placing  one  of  the  children  with  a  surgeon,  and  other  expenses 
incident  to  that  situation.  The  Master  having  allowed  the  claim,  ex- 
ceptions taken  to  his  report  were  allowed  by  Sir  Wm.  Grant,  M.  R. 
"  Whatever,"  said  his  Honor,  "  might  be  done  upon  particular  circum- 
stances, it  is  impossible  to  sanction  a  trustee  in  breaking  in  upon  the 
capital.  There  are  no  particular  circumstances  in  this  instance  upon 
the  one  side  or  the  other.  It  is  not  shown  that  there  were  expectations 
of  fortune,  which  made  it  necessary  to  provide  a  suitable  education. 
The  capital  might  be  exhausted  in  a  few  years.  On  the  other  hand,  no 
particular  extravagance  upon  the  part  of  the  executor  appears.  On  the 
contrary,  applications  were  made  to  him  by  some  of  the  executors, 
Btating  that  the  children  could  not  live  upon  the  interest.  This  claim 
is  therefore  ungracious  ;  but  it  is  better  that  an  individual  should  suf- 
fer a  hardship  than  that  a  general  rule  of  the  Court  should  be  broken 
through  in  a  point  that  would  endanger  the  interests  of  all  children." 
Sir  Wm.  Orant,  however,  in  Walker  v.  Wetherell,  lays  down  the  rule 
of  the  Court  too  strictly,  and  it  seems  now,  that  the  Court  would  sanc- 
tion the  trustee  in  breaking  in  upon  the  capital  if  the  Court,  upon  ap- 
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plication  being  made  to  it,  would  have  done  so.  See  Carmichael  y. 
Wilson^  3  Moll.  79  ;  Barlow  v.  Grant^  1  Vern.  255 ;  Bridge  v.  Brovon^ 
2  Y  &  C.  C.  C.  181 ;  Prince  v.  Hine,  26  Beav.  634. 

Trustees,  however,  should  be  cautious  in  making  such  advances,  for 
if  their  allowance  is  disputed  in  a  suit,  the  costs  of  the  suit,  if  there  be 
a  deficiency  of  assets  will  have  priority  over  the  allowance  to  the  trus- 
tees. See  Rohison  v.  Killey^  30  Beav.  520,  there  a  testator  authorised 
his  executor  to  advance  any  part  "  not  exceeding  one-half  the  presump- 
tive share  "  of  his  children,  towards  their  maintenance  and  advancement. 
The  estate  being  very  small  the  executors  advanced  more  than  the  whole. 
The  estate  being  insufficient  to  repay  the  amount  to  the  executor,  the 
Court,  in  a  suit  by  *  a  child  for  administration,  gave  priority 
^  -'to  the  costs  of  the  silit,  but  gave  the  surplus  to  the  executor  in 
part  payment  of  his  advances. 

A  trustee,  however,  may  be  allowed  in  his  accounts  for  part  of  the 
capital  of  an  infant  employed  for  his  advancement^  without  any  appli- 
cation to  the  Court  although  the  allowance  might  not  have  been  made 
if  he  had  expended  the  same  sum  for  maintenance :  Sxcinnock  v.  Crisp^ 
Freem.  Ch.  Rep.  78 ;  Walker  v.  Wetherellj  6  Ves.  474 ;  Ex  parte  IPKey^ 
1  B.  &  B.  405. 

In  Worihington  v.  McCraer^  23  Beav.  81.  a  trustee  bona  fide  ad- 
vanced a  sum  of  money  to  apprentice  an  infant,  in  the  life  of  his  father, 
who  was  in  great  pecuniary  distress,  and  while  the  infant's  interest  in 
the  trust  fund  was  contingent,  and  before  a  power  of  advancement  had 
come  into  operation  :  it  was  held  by  Sir  John  Romilly,  M.  R.,  that  in 
taking  the  accounts  against  the  trustee,  the  amount  ought  to  be  allowed 
him. 

But  a  trustee  cannot  safely  advance  part  of  the  capital  of  an  infant, 
even  for  his  advancement,  if  it  be  limited  over  in  certain  events  to  third 
parties  ;  for  in  such  case  the  Court  itself  would  not  break  in  upon  the 
capital :  Lee  v.  Brown^  4  Ves.  362. 

Where  a  person  has  maintained  children  out  of  feelings  of  kindness 
and  benevolence,  he  can  make  no  claim  afterwards  for  the  money  thus 
expended :  Worthinglon  v.  WCraer^  23  Beav.  81,  83 ;  Orove  v.  Price, 
26  Beav.  105. 

So,  where  a  mother  makes  advances  to  a  son  during  his  minority 
and  not  with  the  intention  of  afterwards  claiming  as  a  creditor  against 
his  estate,  there  will  be  no  debt  due  to  her  for  maintenance  from  his 
estate  {In  re  CoitreWs  estate^  12  L.  R.  Eq.  566^,  nor  will  the  mother, 
in  the  absence  of  a  contract,  be  able  to  support  a  claim  for  the  mainte- 
nancs  of  her  son  during  a  period  after  he  attained  his  majority.     lb. 

It  seems  there  is  a  difference  when  a  stranger  advances  money  to  an 
infant  for  necessaries,  as  he  will  have  a  little  more  consideration  than 
a  trustee  charged  with  the  care  of  paying  an  infant,  when  of  age,  a  sum 
of  money  would  be  allowed  :  Davies  v.  Austen,  1  Yes.  Jun.  249. 
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As  a  general  rule,  the  Court  itself  will  not  break  in  upon  the  capital 
for  the  maintenance  and  education  of  an  infant  (Barlow  v.  Orant^  I 
Vem.  265 ;  Davies  v.  Austen,  1  Ves.  Jun.  24T  ;  S.  C,  3  Bro.  C.  C.  178 ; 
Beasley  y.  Magrath^  2  S.  &  L.  35) ;  and  it  will  only  do  so  where  the 
interest  would  be  too  small  for  those  purposes.  Thus,  in  Be  England^ 
1  Russ.  &  My.  499,  where  the  father  had  separated  from  his  wife,  and 
was  resident  in  England,  in  very  reduced  circumstances,  and  not  of 
ability  to  maintain  his  children,  whom  he  had  deserted,  and  the  mother 
was  *willing  to  maintain  them  if  they  were  returned  to  her  in  ^^^99-1 
India,  300Z.,  part  of  a  residuary  estate  to  which  they  were  abso-  •-  -^ 
lately  entitled,  was  ordered  to  be  raised  out  of  their  shares,  in  order  to 
defray  their  expenses  to  India.  So,  where  the  capital  was  only  60/. 
stock,  it  was  broken  into:  Ex  parte  Swift,  1  RUss.  &  My.  5T5.  And 
see  Ex  parte  Green,  1  J.  &  W.  253 ;  Ex  parte  Chambera,  1  Russ.  & 
My.  57T  ;  Bridge  v.  Brown,  2  Y.  &  C.  C.  C.  181 ;  Davies  v.  Daviess,  2 
De  G.  Mac.  &  G.  53.  And  under  special  circumstances  the  Court  has 
ordered  an  infant's  legacy  of  small  amount  to  be  paid  to  the  father 
about  to  emigrate  with  the  infant  to  Australia,  upon  the  solicitor  for 
the  petitioner  communicating  with  him  personally,  for  the  purpose  of 
undertaking  to  see  that  the  fund  should  be  duly  applied  in  fitting  out 
and  transferring  the  father  and  the  infant  to  Australia :  Walsh  y.  Walsh, 
1  Drew.  64.  See  also  Ex  parte  Hays,  3  De  G.  &  Sm.  485  ;  and  In  re 
Salterns  Triuits,  IT  I.  Ch.  Rep.  17fi,  where  an  order  was  made  to  pay 
to  the  guardian  of  an  infant  a  small  legacy,  on  an  undertaking  to  apply 
it  for  an  outfit  and  for  his  passage  to  New  Zealand. 

There  is  a  distinction  between  the  allowance  made  for  prospective 
maintenance  and  past  maintenance.  In  the  former  case,  the  allowance 
Is  made  upon  a  scale  corresponding  with  the  fortune  of  the  infant ;  in 
the  latter,  only  for  what  has  been  actually  properly  expended.  Sec 
Bruin  v.  Knott,  1  Ph.  5T2,  in  which  case  Lord  Cottenham,  C,  overrul- 
ing the  decision  of  Sir  L.  Shadwell,  Y.  C.  (12  Sim.  436),  held,  that  the 
allowance  to  which  a  mother,  who  had  maintained  her  orphan  child, 
fras  entitled  after  the  death  of  her  child,  out  of  the  accumulations  of 
its  fortune,  was  limited  to  what  she  had  actually  expended  upon  such 
maintenance,  though  such  expenditure  should  have  been  less  than  what 
the  amount  of  the  child's  fortune  would  have  justified ;  and  that  the 
allowance  ought  to  be  paid  out  of  that  part  of  the  child's  fortune  which 
it  would  have  been  most  for  the  benefit  of  the  child,  if  living,  to  have 
applied  for  that  purpose.  "  The  Vice-Chancellor,"  observed  his  Lord- 
ship, ^^  seems  to  have  proceeded  upon  the  same  principle  as  if  this  had 
been  a  question  of  prospective  maintenance.  I  do  not  think,  however, 
that  is  the  right  principle  with  reference  to  past  maintenance.  I  see  no 
reason  why  a  party,  who  has  maintained  a  child  without  the  order  of 
the  Court,  should  be  allowed  more  than  she  has  actually  expended.  In 
liiDacy,  the  case  occurs  every  day,  and  the  inquiry  always  is,  what  sum 
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has  been  properly  expended  ?  It  does  not  follow,  however,  that  the 
mother  is  to  be  put  to  the  proof  by  voucher  of  every  item  that  she  has 
expended  on  account  of  her  *child  who  has  lived  with  her.  That 
L  *  "■  -J  would  be  most  unreasonable.  The  inquiry  should  be,  what  was 
the  scale  of  expenditure  on  which  the  child  was  maintained,  and  what 
would  be  proper  to  be  allowed  in  respect  of  it,  having  regard  to  the 
amount  of  the  child's  fortune  ?  If  the  mother  has  maintained  her  child 
on  a  scale  corresponding  with  his  fortune,  she  will  be  allowed  it ;  if  she 
has  not  gone  so  far,  she  will  be  allowed  only  what  she  has  actually  ex- 
pended. The  principle  is,  that  the  mother  is  entitled  to  a  complete  in- 
demnity for  the  money  actually  expended  on  her  child's  maintenance, 
within  proper  limits,  but  nothing  more."  And  see  Ex  parte  Bond^  2 
My.  &  K.  439 ;  Stephens  v.  Lawry^  2  Y.  &  C.  C.  C.  87 ;  Parsons  v. 
Parsons,  13  W.  R.  (V.  C.  K  )  214. 

Where  money  on  account  of  maintenance  is  ordered  to  be  paid  to  a 
person  on  his  undertaking  to  satisfy  another,  the  Court  will  enforce  the 
undertaking.  Thus,  in  Sirdefield  v.  Thacker,  18  Beav.  588,  where 
money  had  been  ordered  to  be  paid  to  a  person  for  past  maintenance  of 
an  infant,  on  his  undertaking  to  pay  the  schoolmaster's  bill ;  but  as  he 
showed  a  disposition  not  so  to  apply  the  money,  the  Court  stayed  the 
payment,  and  ultimately,  on  the  application  of  the  schoolmaster,  ordered 
payment  to  him  out  of  the  fund. 

Where  the  income  arising  from  property  is  left  to  a  person  for  the 
maintenance  of  children,  he  will  be  entitled  to  receive  it  for  that  pur- 
pose so  long  as  he  continues  properly  to  maintain  them  (Hadow  v. 
Hadow,  9  Sim.  438 ;  Jubber  v.  Jubber^  9  Sim.  503  ;  Berkeley  v.  Swin- 
burne, 6  Sim.  613  ;  Thurston  v.  Essington,  Jac.  361,  n. ;  Longmore  v. 
Elcum,  2  Y.  &  C.  C.  C.  363 ;  Leach  v.  Leach,  13  Sim.  304 ;  Hart  v. 
Tribe,  19  Beav.  149 ;  Browne  v.  Paull,  1  Sim.  N.  S.  92) ;  and  in  Ham- 
mond V.  Neame,  I  Swanst.  35,  under  a  bequest  of  stock,  in  trust  to  pay 
the  dividends  to  M.  H.  H.,  the  niece  of  the  testator,  ^^  for  and  towards 
the  maintenance,  education,  and  bringing  up  of  all  and  every  the  child 
and  children  of  the  said  M.  H.  H.,  until  he,  she,  or  they  shall  attain 
twenty-one,"  and  then  to  transfer  the  principal  equally  among  the  chil- 
dren, with  a  bequest  over,  in  default  of  such  issue,  to  the  nephews  and 
nieces  of  the  testator  living  at  the  death  of  M.  H.  H.,  it  was  held  by 
Sir  Thomas  Plumer,  M.  R.,  that  the  dividends  were  payable  to  M.  H. 
H.,  although  she  had  no  cliild. 

But  where  a  person  puts  himself  in  such  a  position  as  to  be  incapaci- 
tated from  performing  the  trust,  he  will  be  entitled  to  a  share  only  for 
his  own  maintenance.  See  Castle  r.  Castle,  1  De  G.  &  Jo.  352 :  there 
a  widow,  who  was  entitled  to  the  income  of  property  for  the  mainte- 
nance of  herself  and  her  family,  and  the  ^'education  of  her  chil- 
*-  -^  dren,  having  el6ped  with  a  married  man,  was  held  to  be  entitled 
only  to  part  of  the  income  for  her  own  maintenance. 
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Where  the  income  of  property  is  given  to  a  wife  for  her  maintenance 
and  support,  and  the  maintenance,  education,  clothing,  and  support  of 
herself  and  children,  without  being  confined  to  minors,  the  parent  in 
these  cases  is  a  trustee  for  the  children,  but  only  so  far  as  is  required 
for  their  maintenance  and  support  (Oarr  v.  Living^  28  Beav.  644;  33 
Beav.  474 ;  Scott  v.  Key^  35  Beav.  291,  293).  Prima  facie,  it  does  not 
apply  to  married  daughters  or  adult  sons,  but  only  to  the  children  liv- 
ing at  home  with  their  mother  ( Carr  v.  Living^  28  Beav.  646).  And 
see  Eyan  v.  Keogh^  4  I.  R.  Eq.  357. 

Whether  in  cases  of  this  kind  a  child  being  willing  to  reside  with  the 
mother  after  attaining  the  age  of  twenty  would  thereby  lose  a  right  to 
participate  in  the  fund,  is,  in  the  absence  of  express  directions,  which 
would  of  course  be  binding  (Oardner  v.  Barbery  18  Jur.  508),  some- 
what doubtful  (Thorp  v.  Owen^  2  Hare,  610;  Longmore  v.  Elcum^  2 
Y.  &  C.  C.  C.  370) ;  but  where  a  son  or  daugliter  leaves  the  house  of 
the  widow,  and  becomes  forisfamiliated,  and  perhaps  have  a  family,  it 
can. scarcely  be  conceived  to  have  been  the  intention  of  the  testator, 
that  the  widow  should  apportion  a  certain  part  of  her  income  for  such 
son  or  daughter,  and  no  longer  spend  her  income  in  one  establishment, 
but  divide  it  into  as  many  incomes  as  there  are  children,  possibly  not 
leaving  enough  for  her  own  support :  per  Wigram,  V.  C,  in  Thorp  v. 
Oweriy  2  Hare,  613;  Bowden  v.  Laign^  14  Sim.  113 ;  Carr  v.  Living^ 
28  Beav.  644.  And  it  seems  to  be  just  where  the  children  are  otherwise 
provided  for,  that  they  should  not  be, entitled  to  complain  that  they  do 
not  receive  a  portion  of  the  fund  which  is  not  required  for  their  mainte- 
nance, education,  and  support  {Carr  v.  Living^  28  Beav.  647). 

Where  the  income  of  property  has  been  applied  pursuant  to  a  trust 
for  the  maintenance  and  education  of  infants,  no  account  will  be  di- 
rected as  to  its  application  unless  a  special  case  is  made  out,  showing 
that  some  of  the  children  have  not  been  properly  maintained  (Hora  v 
Mora^  33  Beav.  88  ;  and  see  Leach  v.  Leach^  13  Sim.  304 ;  Browne  v. 
JPaully  1  Sim.  N.  S.  92  ;  Carr  v.  Living^  28  Beav.  644) ;  and  the  Court 
'will  not  deprive  the  widow  of  the  honest  exercise  of  the  discretion  vested 
in  her  (Baikes  v.  Ward^  1  Hare,  450)  ;  but  it  will  give  her,  if  required, 
its  assistance  to  inquire  into  or  to  sanction  any  reasonable  arrange- 
ments she  may  desire  to  make  :  lb. 

And  where  a  widow  takes  for  life  the  income  of  a  fund,  for  the 
maintenance  of  herself  and  the  "*" maintenance  and  education  of 
ber  children,  the  Court  will  not,  even  with  her  concurrence,  L  •  J 
sanction  a  transfer  to  children  who  have  come  of  age  of  their  share  of 
the  fund,  unless  the  income  of  what  remains  is  clearly  enough  for  the 
maintenance  at  any  time  of  the  other  children  :  see  Berry  v.  Bryant^  2 
Drew.  &  Sm.  1,  in  which  case^  however,  part  of  their  shares  were  paid 
to  two  adult  sons  upon  an  arrangement  that  they  were  each  to  under- 
take to  continue  to  pay  to  their  mother,  for  the  benefit  of  those  who 
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were  to  be  maintained,  such  annual  sum  as  would  make-up  the  income 
to  the  amount  at  which  it  then  stood,  and  that  what  remained  in  Court 
as  the  residue  of  the  share  of  those  two  sons,  should  be  held  as  a  secur- 
ity for  the  payment  of  that  annual  surti. 

What  remains  after  answering  the  purpose  of  maintenance  and  edu- 
cation, belongs  to  the  widow  or  her  assignees,  and  the  Court,  if  neces- 
sary, will,  in  a  suit,  direct  a  reference  to  ascertain  its  amount:  Carr  v. 
Living^  28  Beav.  644,  647-  And  see  Hammond  v.  Neame,  1  Swanst. 
35;  Bushnell  v.  Parsons^  Prec.  Ch.  219;  Cape  v.  Cape^  2  Y.  &  C. 
Exoh.  Ca.  543. 

And  where  the  fund  is  itself  given  to  a  person  for  the  maintenance 
of  children,  the  Court  may  safely  and  properly  pay  it  over  to  such 
person,  who,  although  it  is  in  some  respects  to  be  looked  upon  as  a  gift 
conferred  upon  himself,  will  nevertheless  be  accountable  for  the  proper 
application  of  the  fund  to  those  for  whose  benefit  it  was  particularly 
given,  if  the  intention  was  to  create  a  trust  in  their  favour,  but  he  will 
not  be  so  accountable  where  no  trust  was  intended :  {Andrews  v.  Parting- 
ion,  2  Cox,  223;  Robinson  v.  Tickell,  8  Ves.  142  ;  Woods  v.  Woods,  1 
My.  Cr.  409 ;  Baikes  v.  Ward,  1  Hare,  445  ;  Crockett  v.  Crockett,  2  Ph. 
553;  Webb  v.  Wools,  2  Sim.  N.  S.  267 ;  Joddrell  v.  Joddrell,  14  Brea. 
397;  Biddies  v.  Biddies,  16  Sim.  1;  and  see  Presant  v.  Goodwin,  6 
Jur.  N.  S.  404 ;  Lambe  v.  Barnes,  6  L.  K.  Ch.  A  pp.  597  ;  Mackett  v. 
Mackett,  14  L.  R.  Eq.  49);  but  if  it  was  the  fund  is  not  assignable  to 
creditors  and  others,  without  regard  to  the  interests  of  the  children 
(  Wetherell  v.  Wetherell,  1  Keen,  80).  In  Brown  v.  Casamajor,  4  Ves. 
498,  a  legacy  was  given  to  a  father,  "  the  better  to  enable  him  to  pro- 
vide for  his  younger  children."  He  consented  to  secure  the  capital, 
but  was  held  entitled  to  the  interest.  And  in  Hamley  v.  Gilbert^  S2lq. 
354,  where  there  was  a  gift  of  a  residue  to  a  lady  for  the  education  of 
her  son.  Lord  Gifford,  M.  R.,  held  her  to  be  only  entitled  to  it  subject 
to  the  application  of  so  much  as  the  Court  might  think  fit  during  his 
minority,  although  it  was  declared  in  the  will  that  she  should  not  be 
liable  or  subject  to  account  for  the  disposal  or  application  of  the  resi- 
due. In  Collier  v.  Collier,  3  Ves.  33,  *  where  the  testator  gave 
L  -•  his  wife  400?.  a  year,  in  addition  to  500?.  a  year  under  her  mar- 
riage settlement  in  consideration  of  the  expense  and  care  she  would 
incur  in  the  maintenance  of  their  children,  it  was  held  by  Lord  Rosslyn, 
that  she  ought  to  maintain  them  when  at  home,  but  was  not  to  be 
charged  with  their  maintenance  or  education  when  at  school. 

The  presumption  in  favour  of  a  gift  being  intended  is  much  stronger 
in  the  case  of  a  father  than  a  mother,  for  when  a  fund  is  given  in  aid 
of  the  performance  of  a  duty  which  the  donee  is  already  legally  bound 
to  perform,  it  is  a  gift  to,  and  a  beneficial  interest  in,  the  person  to 
whom  it  is  made.  Thus,  in  Byne  v.  Blackburn,  26  Beav.  41,  a  testa- 
tor bequeathed  a  sum  to  trustees  for  his  daughter  for  life,  and  after- 
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wards  to  pay  the  dividends  to  her  husband  "  during  his  life,  neverthe- 
less to  be  by  him  applied  for  or  towards  the  maintenance,  education, 
or  benefit "  of  the  daughter's  children.  There  was  a  gift  to  the  children 
after  the  decease  of  the  survivor  of  the  daughter  and  her  husband.  It 
was  held  by  Sir  John  Komilly,  M.  R.,  that  the  husband  took  beneficially. 
^^  In  this  case,"  said  his  Honor,  ^^  the  testator  himself  appointed  trustees 
of  the  fund,  and  he  therefore  could  not  have  intended  the  father  to  act 
as  a  sub-trustee,  and  if  he  Intended  the  children  to  have  a  direct  and 
positive  interest  in  the  fund  during  the  life  of  their  father,  he  would 
have  directed  his  own  trustees  to  make  the  payment  to  the  children.  • 
.  .  I  think  that  this  was  a  beneficial  gift  to  the  father,  to  assist  him 
in  the  performance  of  his  parental  duties,  and  that  he  was  to  be  the 
judge  how  to  perform  it.  He  had  such  a  discretion  as  the  Court  could 
not  control,  and  subject  to  that  obligation,  which  lies  between  him  and 
his  own  conscience,  I  think  he  has  a  beneficial  gift." 

Where  an  infant  is  residing  out  of  the  jurisdiction  of  the  Court,  in 
general,  some  one  resident  within  the  jurisdiction  must  be  appointed 
guardian,  to  have  the  care  and  maintenance  of  the  infant,  and  to  whom 
the  money  may  be  paid,  to  be  applied  for  his  maintenance  :  Logan  v. 
Farlie^  Jac.  193. 

However,  in  Daniel  v.  Newton^  8  Beav.  485,  where  guardians  were 
appointed  in  Ireland  to  infants  brought  up  and  domiciled  there,  and 
their  fortunes  were  in  court  in  England,  the  Court  adopted  the  pro- 
ceedings in  Ireland,  and  appointed  the  same  persons  guardians,  not- 
withstanding they  resided  out  of  the  jurisdiction,  and  ordered  payment 
to  them  of  the  maintenance  money. 

In  De  Weever  v.  Bochport^  6  Beav.  391,  where  an  infant  was  residing 
with  her  father  out  of  the  jurisdiction,  Lord  Langdale,  M.  R.,  ordered 
the  father  to  appoint  an  attorney  to  receive  the  maintenance,  and  that, 
upon  the  appointment  of  such  attorney,  the  dividends  *of  the 
funds  in  court  should  be  paid  to  such  attorney  half-yearly,  L  ^ 
upon  his  production  to  the  Accountant-Qeneral  of  an  afildavit  that  he 
bad  duly  applied,  in  the  maintenance  and  education  of  the  infant,  all 
monies  received  by  him  on  that  account,  up  to  the  time  of  making  such 
affidavits  respectively.  See  In  re  Morrison,  16  Sim.  42 ;  Hart  v.  Tribe^ 
19  Beav.  149. 

In  order  indirectly  to  compel  parents  residing  abroad  to  bring  an 
infant  within  the  jurisdiction,  the  Court  may  refuse  any  allowance  for 
the  Infant's  maintenance;  Lockwood  v.  Fenton^  1  Sm.  &  G.  73. 

In  Volans  v.  Carr^  2  De  G.  &  Sm.  242,  a  mother  who  was  residing 
with  her  children  in  the  United  States  of  America  (one  of  whom  had 
been  found  a  lunatic),  being  unable  to  maintain  and  educate  them  in  a 
manner  suitable  to  their  fortunes,  Sir  J.  L.  Knight  Bruce,  Y.  C,  ordered 
that  the  whole  income,  including  the  income  of  the  share  of  the  lunatic, 
should  be  paid  to  the  mother. 
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As  to  the  power  of  the  Court  to  grant  leases  of  infants'  estates 
under  1  Will.  4,  c.  65,  s.  17,  see  2  Seton  on  Decrees,  697,  3rd  edit.;  In 
re  Evans^  2  My.  &  K.  318;  Ex  parte  Leigh^  15  Sim.  445  ;  Wood  v. 
Patteson^  10  Beav.  541. 

As  to  the  appointment  of  guardians  ad  litem  for  an  infant,  when  de- 
fendant in  a  suit,  1  Dan.  Ch.  Pr.  146,  5th  ed. ;  1  Smith's  Ch.  Pr.  122, 
483,  7th  ed. 

Provisions  relating  to  infants  in  the  Divorce  and  Matrimonial 
Causes  Act  (20  (S;  21  Vict,  c.  85.] — There  are  in  this  statute  some  im- 
portant provisions  relating  to  infants,  which  it  will  be  well  to  bear  in 
mind.  With  regard  to  the  damages  which  a  husband  may  obtain  from 
An  adulterer,  the  Court  for  Divorce  and  Matrimonial  Causes  has  "  power 
to  direct  in  what  manner  such  damages  shall  b«  paid  or  applied,  and  to 
direct  that  the  whole  or  any  part  thereof,  shall  be  settled  for  the  benefit 
of  the  children  (if  any)  of  the  marriage,  or  as  a  provision  for  the  main- 
tenance of  the  wife."     Sect.  33. 

And  "  iu  any  suit  or  other  proceeding  for  obtaining  a  judicial  sepa- 
ration, or  a  decree  of  nullity  of  marriage,  and  on  any  petition  for  dis- 
solving a  marriage,  tlie  Court  may  from  time  to  time^be/ore.  making  its 
final  decr^e^  make  such  interim  orders,  and  may  make  such  provision  in 
the  final  decree,  as  it  may  deem  just  and  proper  with  respect  to  the 
custody,  maintenance,  and  education  of  the  children,  the  marriage  of 
whose  parents  is  the  subject  of  such  suit  or  other  proceeding,  and  may, 
if  it  shall  think  fit,  direct  proper  proceedings  to  be  taken  for  placing 
such  children  under  the  protection  of  the  Court  of  Chancery." 
Sect.  35. 

r*7'^Sl  *And  "in  any  case  in  which  the  Court  shall  pronounce  a 
sentence  of  divorce  or  judicial  separation  for  adulter}*  of  the 
wife,  if  it  shall  be  made  to  appear  to  the  Court  that  the  wife  is  entitled 
to  any  propert}'  either  in  possession  or  reversion,  it  shall  be  lawful  for 
the  Court,  if  it  shall  think  proper,  to  order  such  settlement  as  it  shall 
think  reasonable  to  be  made  of  such  property,  or  an}'  part  thereof,  fur 
the  benefit  of  the  innocent  party,  and  of  the  children  of  the  marriage, 
or  either  or  an}'  of  them."     Sect.  45. 

By  22  k  23  Vict,  c  61  (An  Act  to  make  further  provision  conceniing 
the  Court  for  Divorce  and  Matrimonial  Causes,  amended  by  23  &  24 
Vict  c.  144  ;  25  &  26  Vict.  c.  81 ;  and  31  &  32  Vict.  c.  77),  the  Court 
may,  after  a  final  decree^  make  orders  as  to  the  custody,  maintenance, 
and  education  of  the  children  of  the  marriage  (sect.  4),  and  also  as  to 
the  marriage  settlements  of  the  parties  (sect.  5). 

The  jurisdiction  with  regard  to  the  custody  of  children,  given  by  the 
Act  constituting  the  Divorce  Court,  does  not  in  the  least  affect  the 
jurisdiction  of  the  Court  of  Chancery,  or  the  principles  upon  which  it 
is  exercised  :  In  re  Curtis^  28  L.  J.  (Ch.)  458. 

Where  a  wife  succeeds  in  her  suit  against  her  husband  in  the  Divorce 
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Court  for  a  dissolution  of  the  marriage,  she  will  generally  be  entitled 
to  the  custody  of  the  children :  Boynton  v.  Boynion^  2  Sw.  &  Tr.  275. 

The  Divorce  Court,  it  seems,  has  no  jurisdiction,  under  the  35th 
section  of  the  Divorce  Act,  to  make  any  order  as  to  the  custody  of 
children  upwards  of  sixteen  years  of  age :  Ryder  v.  Ryder ^  2  Swab.  & 
Tr.  225. 

With  regard  to  the  decisions  of  the  Divorce  Court  as  to  the  custody 
of  children,  see  Curtis  v.  Curtis^  1  S.  W.  &  Tr.  75  ;  Seymour  v.  Sey- 
mour^ lb.  332;  Suggale  v.  Suggate^  lb.  489,  492  ;  Whieldon  v.  Whiel- 
don  J  2  Sw.  &  Tr.  388  ;  Cartlidge  v.  Cartlidge^  lb.  567  ;  Ghetwynd  v. 
Chetwynd^  1  L.  P.  P.  &  D.  39 ;  Mallinson  y.  Mallinson^  1  L.  R.  P.  & 
D.  93,  221. 


Durinor  the  lifetime  of  the  father 
he  is  guardian  by  nature,  and  for 
nurture  of  his  children.  As  such 
however,  he  has  charge  only  of  the 
person  of  the  ward,  and  no  right 
to  the  control  or  possession  of  his 
real  or  personal  estate;  ATCarty 
V.  Rountree,  19  Missouri,  145  ; 
May  v.  Calderj  2  Mass.  55 ;  Hyde 
V.  Stone^  7  Wend.  344  ;  Alstone  v. 
AhtonCj  34  Alabama,  15 ;  Lin." 
ion  V.  Walker,^  Florida,  144; 
Jackson  v.  Combs  j  7  Co  wen,  36 ; 
2  Wend.  153  ;  Fonda  v.  Van  Horn^ 
15  Id.  631;  Kline  v.  Bebee^  6 
Conn.  494 ;  Miles  y.  Boyden^  3 
Pick.  213;  Spear  v.  Spear ^  9 
Richardson,  Eq.  188,  195  ;  Genet 
V.  Tallmadge^  1  Johnson,  Ch.  561 ; 
and  although  the  unauthorized  re- 
ceipt of  property  belonging  to  the 
infant,  will  render  the  father  or 
other  person  receiving  it,  liable  to 
be  called  to  account  as  guardian  ; 
JEvans  v.  Pearce^  15  Grattan,  513  ; 
it  will  not  confer  the  rights  and 
powers  belonging  to  the  office; 
Van  Epps  v.  Van  Deusen^  4  Paige, 
64.  Hence,  a  father  is  not  entitled 
to  receive  a  legacy  left  to  his  child  ; 
aud  a  payment  to  him  will  not  be  a 


defence  to  a  subsequent  suit  by  the 
duly  appointed  guardian,  or  the 
child  himself  after  he  comes  of 
age  ;  Johnson  v.  Johnson^  6  Johns. 
Cli.  163;  Lijiton  v.  Walker.  But 
on  the  descent  of  lands  held  in  soc- 
age on  the  child  in  the  lifetime 
of  the  father,  he  becomes  entitled 
at  common  law  to  receive  the 
rents  and  profits  as  guardian  in 
socage,  and  may  make  a  lease 
which  will  be  valid  during  the  con- 
tinuance of  the  trust,  although  he 
cannot  alienate  the  fee;  Th acker 
V.  Henderson^  69  Barb.  271  ;  Put- 
nam v.  Ritchie,  6  Paige,  390.  This 
guardianship  may  be  determined 
by  the  ward  at  the  end  of  his  four- 
teenth year,  but  will  otherwise  con- 
tinue until  he  is  twentj'-one ; 
Byrne  v.  Van  Hoesen,  5  Johnson, 
66 ;  Jackson  v.  Davy,  7  Id.  157 ; 
Jackson  v.  Combs. 

In  Putnam  v.  Ritchie,  Chancel- 
lor Walworth  said :  "By  the  com- 
mon law  neither  the  guardian  in 
socage,  nor  any  other  guardian  had 
any  power  or  authority  to  sur- 
render a  lease  in  fee,  or  to  lease  the 
freehold  estate  of  the  ward  for  any 
longer  time  than  during  the  proba- 
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ble  continuance  of  the  trust,  that 
is,  in  the  case  of  guardianship  by 
socage  until  the  age  of  fourteen ; 
(Boe  V.  Hodgson,  2  Wilson,  129  ; 
Doey,  Bell,  5  Durn.  k  East,  471, 
Litt.  §  123.  Carey's  Comm.  on 
Litt.  240)." 

Agreeably  to  the  common  law, 
no  one  could  be  a  guardian  in  soc- 
age, who  was  capable  of  inherit- 
ing from  the  ward ;  Graham  v. 
Eoughtailing,  1  Vroom,  532.  And 
as  a  father  might  succeed  to  the  es- 
tate of  his  children,  under  the 
legislation  of  New  York,  he  was 
incapacitated  from  assuming  the 
guardianship  of  their  land.  The 
disability  was  removed  by  the  re- 
vised statutes,  which  provide  that 
when  an  infant  has  real  property, 
the  father,  or,  if  none,  the  mother, 
or  in  her  default  the  nearest 
relative  of  full  age,  shall  have 
the  rights,  powers  and  duties  of 
a  guardian  in  socage ;  Holmes 
V.  Seely,  17  Wend.  75.  But  the 
powers  of  this  class  of  guar- 
dians do  not  extend  to  the  personal 
estate,  and  cease  on  the  appoint- 
ment of  a  general  guardian  hy  the 
surrogate.  See  The  People  v. 
Kearney,  31  Barb.  430. 

On  the  father's  death  his  au- 
thority as  guardian  by  nature,  for 
nurture,  or  in  socage,  devolves 
upon  the  mother.  In  the  matter 
of  Abraham  Van  Houten,  2  Green 
Ch.  221 ;  Feyton  v.  Smith,  2  Dev. 
&  Bat.  Ch.  325  ;  Capel  v.  McMil- 
lan, 8  Porter,  197 ;  Slriplin  v. 
Ware,  36  Alabama,  87 ;  Lefever 
V.  Lefever,  6  Maryland,  472;  The 
People  V.  Wilcox,  22  Barbour,  178 ; 
Armstrong  v.  Stone,  9  Grattan 
102;  Byrne  v.  Van  Hoesen]  Jack- 


son V.  Davy ;  0 shorn  v.  Allen,  2 
Dutcher,  389  ;  The  Ohio  Bailroad 
Co.  V.  Tindall,  13  Indiana,  164. 
Hence,  a  wife  who  enters  upon 
or  retains  the  possession  of  her 
husband's  real  estate  after  his 
decease,  will  be  presumed  to  have 
received  the  profits  as  guardian  in 
socage,  and  will  be  accountable 
for  them  as  such  to  her  children ; 
Byrne  v.  Van  Hoeson,  5  Johnson, 
67.  The  court  said  the  intendment 
of  law  is,  that  the  mother  is  in  pos- 
session by  right,  and  entered  as 
guardian  in  socage  to  her  children, 
as  her  entry  and  perception  of  the 
profits  have  not  been  accompanied 
with  any  acts  or  declarations  in- 
consistent with  that  character 
(3  Cruise's  Dig.  411;  3  WUs. 
516;  1  Johns.  Rep.  163).  This 
guardianship  ceases  when  the  in- 
fant arrives  at  the  age  of  fourteen, 
so  far  as  to  entitle  the  infant  to 
enter  and  take  the  land  to  himself; 
and  yet  if  no  other  guardian  suc- 
ceeds, this  will  continue  (Litt.  s. 
123,  Andr.  313).  The  guardian  in 
socage  has  the  custody  of  the 
land,  and  is  entitled  to  the  profits 
for  the  benefit  of  the  heirs.  He 
has  an  interest  in  the  estate  and 
may  lease  it,  may  avow  in  his  own 
name,  and  may,  of  course,  have 
trespass  (Com.  Dig.  tit.  Guardian 
in  Socage,  Cro.  Fac.  98)." 

It  was  declared,  in  Dedhain  v. 
Natick,  15  Mass.  140,  that  '•the 
moUier,  after  the  death  of  the 
father,  remains  the  head  of  the 
family.  She  has  the  like  control 
over  the  minor  children,  as  he  had 
when  living.  She  is  bound  to  sui>- 
port  them,  if  of  sufiScient  ability; 
and  they  cannot,  by  law,  be  separ- 
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ated  from  her. ''  If  this  language 
went  beyond  the  doctrine  of  the 
common  law,  it  announced  a  prin- 
ciple which  has  since  been  estab- 
lished in  many  of  the  States  by 
statute. 

It  has  been  held  in  like  man- 
ner in  New  Jersey  and  Indiana, 
that  on  the  husband's  decease, 
bis  widow  succeeds  to  his  rights 
as  it  regards  their  offspring,  and 
may  bring  an  action  for  wages 
that  have  been  earned  by  the  child 
while  in  the  service  of  the  defend- 
ant ;  Osborn  v.  Allen ^  2  Dutcher, 
389,  or  recover  damages  for  an  in- 
jury to  his  person  through  the  negli- 
gence of  a  railway  company;  The 
Ohio  Railway  Co.  v.  Tindall^  13  In- 
diana, I64;8ee  Burke  v.  The -Louis- 
ville Railroad  Co..^  7  Heiskell,  451. 

On  the  other  hand.  Chief  Justice 
Tilghman  said,  in  The  Common- 
wealth V.  Murray,  4  Binney,  487, 
492,  that  "  a  mother  has  no  legal 
authority  over  her  child ;"  but  what 
the  case  actually  determines  is, 
that  a  mother  is  not  under  an  ob- 
ligation to  maintain  her  child,  nor 
entitled  to  his  services,  and  not 
that  she  may  not  exercise  a  reason- 
able control  as  his  natural  guar- 
dian, until  he  is  of  an  age  to  chose 
for  himself,  or  her  authority  is 
superseded  by  the  court. 

The  care  of  illegitimate  children 
belongs  prima  facie  to  the  mother 
as  the  person  most  interested  in 
their  welfare,  and  one  whose  rela- 
tion to  them  admits  of  no  dispute ; 
Wright  v.  Wright,  2  Mass.  109; 
Commonwealth  v.  Fee,  6  S.  &  R. 
255 ;  King  v.  Johnson,  2  Hill  Ch. 
624 ;  McOonegal  v.  Mong,  5  Barr, 

269,  271  ;  see  Carpenter  v.  White- 
VOL-    11 — 94 


man,  15  Johnson,  208 ;  although 
the  court  may,  where  the  welfare 
of  the  children  requires  it,  take 
them  from  her  keeping  and  deliver 
them  to  the  father;  Byrnes.  Love, 
14  Texas,  85 ;  and  in  The  Common- 
wealth V.  Anderson,  1  Ashmead, 
55,  his  claim  was  preferred  to  that 
of  the  maternal  grandfather. 

In  The  Commonwealth  v.  HamiU 
ton,  6  Mass.  R.  275,  the  court  held 
that  the  mother  had  by  her  second 
marriage,  lost  the  power  of  control- 
ling her  own  actions, and.  therefore, 
was  not  a  fit  custodian  of  the 
children  whom  she  had  borne  to 
her  first  husband.  A  similar  view 
was  taken  in  Worcester  \,  Merchant, 
14  Pickering,  512,  where  Putnam, 
J.,  said,  ''This  application  pro- 
ceeds upon  the  ground  that  the 
father-in-law  and  the  mother  have 
a  right  to  the  services  of  her  minor 
son  during  his  minority;  but  we 
think  that  the  case  of  Freto  v. 
Brown,  4  Mass.  R.  675,  is  decisive 
against  the  right  claimed.  In  that 
case  it  was  determined  that  a 
minor  whose  father  is  dead,  and 
whose  mother  afterwards  married, 
is  entitled  to  his  own  earning  while 
in  the  service  of  a  third  person. 

It  is  clear  that  the  father-in-law 
is  under  no  legal  obligation  to  sup-  ^ 
port  his  son-in-law.  The  son-in- 
law  has  no  home  in  the  house  of 
his  father-in-law.  He  may  turn 
the  son-in-law  out  of  doors  when 
he  pleases.  The  only  claim  which 
the  father-in-law  has,  is  that  which 
a  stranger  has  for  necessaries  fur- 
nished to  the  minor." 

The  question,  nevertheless,  de- 
pends to  a  great  extent  on  circum- 
stances ;   see  Sewel  v.   Bitters,  3 
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Bush,  74 ;  Perkins  v.  Finegan^  105 
Mass.  501 ;  and  in  the  case  last 
cited,  thecourt  held  that  the  refusal 
of  a  guardian  to  permit  a  girl  to 
reside  with  her  mother,  who  al- 
though remarried  was  well  fitted 
to  rear  the  ward  and  provide  her 
with  a  home,  was  a  sufileient  cause 
for  the  removal  of  the  guardian. 

The  authority  of  the  father  is 
paramount  as  regards  liis  children ; 
Fierce  v.  Melloy^  62  Illinois,  133 ; 
Benson  v.  Watts^  40  Indiana,  470; 
and  a  guardian  appointed  during 
his  life  to  take  charge  of  their 
estate,  is  simplj'  a  curator  who  can 
have  no  right  to  the  custody  or 
supervision  of  the  ward,  unless  he 
is  specially  empowered  by  the 
court  in  consequence  of  the  mani- 
fest unfitness  of  the  father  for  the 
discharge  of  his  parental  duties; 
see  Lord  v.  Hough^  37  Cali- 
fornia, 657.  2'he  Succession  of 
Forshall^  25  Louisiana,  Ann.  430. 
But  although  the  mother  succeeds 
in  some  measure  to  her  husband's 
place  at  his  death,  her  power  is 
subordinate  at  common  law  and 
under  the  legislation  of  some  of 
the  States,  and  a  testamentary 
guardian  or  one  appointed  by  the 
court  may  take  charge  of  the 
children,  or  direct  that  they  shall 
be  sent  to  school  or  college,  not- 
withstanding the  mother's  earn- 
estly expressed  desire  to  keep  them 
at  home ;  see  Macrtady  v.  Wilcox^ 
33  Conn.  221  ;  The  Commonwealth 
V.  Hamillon^  6  Mass.  273;  The 
State  V.  Scott^  10  Foster,  274; 
The  State  v.  Michardson^  40  ^'ew 
Hamp.  281  ;  In  the  matter  of 
Abram  v.  Van  Houten^  2  Green's 
Ch.  221. 


The  gnardian  is  nevertheless 
subject  to  the  control  and  supervi- 
sion of  the  court,  and  may  be  en- 
joined or  removed  if  his  power  is 
unduly  exercised  without  due  re- 
gard to  the  mother's  feelings,  or 
her  claim  to  the  society  and  af- 
fections of  her  children ;  Perkins 
V.  Finnegan^  105  Mass.  501.  It 
was  accordingly  declared  in  Le- 
fever  v.  Leftver^  6  Maryland,  472, 
that  if  the  acts  or  conduct  of  the 
guardian  should  be  such  as  to 
pievent  or  interrupt  the  intimate 
and  affectionate  intercourse  which 
should  subsist  between  parent  and 
child,  "  the  remedy  would  be  found 
in  the  statute,  by  which  the  court 
is  empowered  to  revoke  the  ap- 
pointment and  make  a  new  one." 
The  same  point  was  determined  in 
Perkins  v.  Finnegan^  105  Mass. 
501,  where  the  course  of  the  guar- 
dian in  removing  a  girl  of  some 
eight  years  of  age  from  her  mother 
by  a  habeas  corpus^  and  placing 
her  under  the  care  of  his  wife,  was 
held  to  be  a  sutlicient  cause  for  his 
removal,  although  the  mother  had 
taken  a  second  husband,  and  the 
guardi&n's  wife  who  was  the  ma- 
ternal grandmother  of  the  ward, 
proposed  to  suller  the  ward's  prop- 
erty to  accumulate,  and  defray  the 
expense  of  her  education. 

The  guardian  nevertheless  may 
and  ought  to  remove  his  waixL  fiom 
the  keeping  of  an  unworthy  mo- 
ther, whose  life  and  morals  may 
have  a  contagious  influence  on  the 
child  ;  Garner  v.  Gordon^  41  In- 
diana, 92 ;  see  The  Commonwealth 
V.  Addick^  2  S.  &  R.  174. 

The  right  of  the  father  to  the 
custody  of  his  children,  is  subject 
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to  the  duty  of  providiog  for  their 
support,  and  he  is  consequently 
entitled  to  their  services  and  earn- 
ings as  a  means  of  fulfilling  the 
obligation  ;  Spear  v.  Spear ^  9  Kich- 
ardson,  £q.  184,  196  ;  Benaon  v. 
Eeminglon^  2  Mass.  113;  Night- 
ingale T.  Withington^  15  Id.  272  ; 
Day  V.  Everett^  7  Id.  145;  Bur- 
lingame  v.  Burlingame^  1  Cowen, 
92 ;  Kauffiit  v.  Moderwell,  9  Har- 
ris, 229 ;  The  U.  S.  v.  Mertz,  2 
Watts,  406.  When,  however,  a 
father  is  unable  or  unwilling  to 
maintain  his  children,  and  com- 
pels or  suffers  them  to  shift  for 
themselves,  they  acquire  a  right 
ex  necessitate  rei  to  make  benefi- 
cial contracts  for  their  own  sup- 
port, and  to  receive  and  enjoy  the 
fruits;  Jenneay. Emerson^  15  2^ew 
Hampshire,  486;  Janny  y.Alden^ 
12  Mass.  375 ;  Galbraith  \.  Blacky 
4  S.  &  R.  207.  Such  a  relinquish- 
ment may  be  express,  or  implied 
from  circumstances  ;  Darken  v. 
Mess^  54  Missouri,  246.  It  follows 
conversely,  that  when  the  legal 
right  of  a  father  to  the  custody  of 
bis  children,  is  determined  by  a  de- 
cree of  divorce  which  transfera 
them  to  the  mother,  his  parental 
obligation  also  ceases,  and  no  re- 
covery can  be  had  by  her,  or  by 
a  third  person  for  necessaries  fur- 
nished for  their  use;  Finch  v. 
Finch^  22  Conn.  411. 

Agreeably  to  the  English  au- 
thorities, the  moral  obligation 
which  a  father  is  under  to  provide 
for  his  child,  imposes  no  legal  lia- 
bility that  can  be  enforced  by  suit, 
even  when  the  cause  of  action  is 
for  necessaries  furnished  to  an  iu- 


fant  who  is  in  extreme  need,  and 
whom  the  father  has  neglected  to 
support;  Mortimore  v.  Wright^  6 
M.  &  W.  481.  A  different  view 
prevails  in  some  of  the  States  in 
this  country,  under  which  the 
father  may  be  made  answerable  on 
proof  that  he  has  turned  the  child 
out  of  doors,  or  refused  him  main- 
tenance at  home ;  Gordon  v.  Pot- 
<er,  17  Vermont,  350;  Thompson 
V.  Dorseyy  4  Maryland  Ch.  149; 
Cromwell  v.  Benjimin^  41  Barb. 
558 ;  Tomkins  v.  Tomkins^  3  Stock- 
ton Ch.  517.  In  the  case  last  cited, 
the  chancellor  said :  '*  The  position 
taken  by  the  complainant's  counsel 
is,  that  a  parent  is  under  no  legal 
obligation  to  support  his  child,  and 
that  whoever  furnishes  a  child  with 
necessaries,mustdo  it  gratuitously ; 
that  no  recovery  cau  be  had  for  such 
necessaries^  unless  they  were  fur- 
nished under  an  express  contract 
with  the  parents.  What  was  said 
by  the  judges  in  the  cases  of  Urvi- 
ston  V.  Newcomer^  4  Ad.  &  Ellis, 
899, 31  E.  C.  L. ;  and  Mortimore  v 
Wrighty  6  M.  &  W.  48,  would  seem 
to  sustain  the  position.  Such  is 
not  the  law  in  New  Jersey.  The 
law,  as  it  has  be(,*n  adopted  in  this 
State,  is  as  laid  down  b^'  the  court 
in  Van  Valkinburgh  v.  Watson  and 
IVatson^  13  J.  R.  480.  A  parent 
is  bound  to  provide  his  infant  chil- 
dren with  necessaries;  and  if  he 
neglects  to  do  so,  a  third  person 
may  supply  them,  and  charge  the 
parent  w  ith  the  amount.  But  such 
third  person  must  take  notice  of 
what  is  necessary  for  the  infant^ 
according  to  his  situation  in  life; 
and  where  the  infant  lives  with  his 
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parent,  and  is  provided  for  by  him, 
a  person  furnishing  necessaries  can- 
not charge  the  parent." 

The  authorities  concur  that  to 
sustain  an  action  on  this  ground, 
it  must  appear  not  only  that  the 
infant  was  in  want,  but  tliat  the 
father  neglected  or  refused  to  pro- 
vide for  its  support ;  Farmington 
V.  Jones^  36  New  11  amp.  271  ; 
Angel  v.  M^Clellan^  16  Mass.  28  ; 
Brown  v.  Derloch^  28  Georgia, 
486 ;  Weeks  v.  Marow^  40  Maine, 
]57;  Van  ValHnhurgh  v.  Watson^ 
13  Johnson,  480  ;  Clinton  v.  Bow- 
land^  24  Barb.  634 ;  Townsend  v. 
Burnham^  33  Id.  270. 

Appointment  of  Guardians. — 
In  the  United  States  the  father  is 
generally  regarded  as  the  person 
who,  all  other  things  being  equal, 
is  best  fitted  to  take  charge  of  the 
property  of  his  children,  and  who 
should  be  appointed  to  that  office 
if  not  shown  to  be  incompetent ; 
Hall  V.  Lay^  2  Ala.  529;  Lang 
V.  PettuH^W  Id.  37  ;  Genet  v.  Tal- 
madge^  1  Johnson  Ch.  561 ;  Hoyt 
V.  Hilton,  Edward's  Ch.  202.  But 
it  is  also  held  that  the  main  object 
in  the  appointment  of  a  guardian 
is  the  welfare  of  the  ward  ;  and  if 
the  father  is  disqualified  or  cannot 
give  security,  some  fit  person  will 
be  appointed  to  act  as  curator  un- 
til the  child  comes  of  age ;  Mc- 
Carty  v.  Bountree,  19  Missouri, 
345  ;  Spear  v.  Spear,  9  Kichard- 
son  Eq.  184,  196  ;  see  Ex  parte 
Mountfort,  13  Vesey,  446.  It  is 
nevertheless  held  in  Connecticut, 
that  the  father  is  entitled  to  the 
custody  of  the  property  as  well  as 
the  persons  of  his  children,  until  a 
guardian    is    appointed     by    tbe 


proper  tribunal ;  see  SeldeJi^s  Ap- 
peal, 31  Conn.  548. 

The  appointment  of  guardians 
is  regulated  in  some  of  the  States 
by  statutes,  which  provide  that  the 
father  of  the  minors,  and,  on  his 
decease,  the  mother,  while  unmar- 
ried, shall  if  competent  be  entitled 
to  the  guardianship  of  the  persons 
and  estates  of  their  minor  chil- 
dren;  Lord  V.  Hough,  S*l  Califor- 
nia, 657  ;  Leavel  v.  Bettes,S  Bush, 
74  ;  Isaacs  Y,  Taylor,  Z  Dana,  600; 
Bedman  v.  Chance,  31  Maryland, 
42  ;  Lefever  v.  Lefever,  6  Id.  472  ; 
Duncan  v.  Crook,  49  Missouri, 
116.  The  right  thus  conferred 
though  not  absolute,  is  one  that 
cannot  be  disregarded  except  for 
sufficient  cause,  and  with  due  no- 
tice to  the  parent. 

The  mother  ceases  to  be  legally 
entitled  under  these  statutes  on 
contracting  a  second  marriage,  but 
it  is  not  a  disqualification  if  she  is 
on  the  whole  best  fitted  to  take 
charge  of  the  child  ;  see  Leavel  v. 
Bettes,  3  Bush,  74. 

In  Indiana  the  court  may  ap- 
point a  guardian  who  shall  have 
"  the  custody  and  tuition  of  such 
minor,  and  the  management 
of  his  estate  during  minority, 
unless  sooner  removed  or  dis- 
charged from  such  trust  :  Pro- 
vided, That  the  father  of  such  mi- 
nor, or  if  there  be  no  father,  the 
mother,  if  suitable  persons  re- 
spectively, shall  have  the  custody 
of  the  [>er8on  and  the  control  of 
the  education  of  such  minor;"  2 
G.  &  H.  566,  sec.  6  ;  "  Garner  v. 
Gordon,  41  Indiana,  105;  Sharpe 
v.  Banks,  25  Indiana,  495.  In 
these  cases  the  statute  was  said  to 


EYRB  V.  COUNTESS  OP  SHAFTSBURT. 


1493 


affirm  the  common  law,  ^^  that  the 
father  is  the  natural  guardian  of 
his  infant  child,  is  responsible  for 
its  raising  and  education,  and  has 
the  right  to  its  custody." 

In  Duncan  v.  Cook^  49  Missouri, 
117,  Bliss,  J.,  said  :  ^^  Our  statute 
recognizes  the  father,  and  after  his 
death  the  mother,  as  the  natural 
guardian  of  both  person  and  es- 
tate ;  but  if  the  minor  have  inde- 
pendent property,  security  must 
be  given  and  accounting  be  had  in 
the  same  manner  as  though  a 
stranger  were  appointed ;  and  in 
appointing  strangers  the  appoint- 
ment must  specify  whether  it  be 
of  the  person,  or  of  the  person  and 
estate."  "  The  guardian  of  the  per- 
son, whether  natural  or  legal,  shall 
be  entitled  to  the  charge,  custody 
and  control  of  the  person  of  his 
ward,  and  the  care  of  his  educa- 
tion, support  and  maintenance ; 
the  curator  shall  have  the  care  and 
management  of  the  estate  of  the 
minor  subject  to  the  superintending 
control  of  the  court ;  and  the  guar- 
dian of  the  person  and  estate  of 
the  minor  shall  have  all  the  pow- 
ers and  perform  all  the  duties,  both 
of  a  guardian  of  the  person  and 
curator;"  Wagr.  Stat.  675,  §  17. 

In  like  manner,  it  is  established 
in  Maryland  by  statute,  and  under 
the  course  of  judicial  decision, 
that  ^^  upon  the  death  of  the  hus- 
band his  widow  becomes  the  natural 
guardian  of  her  infant  children, 
and  upon  qualifying  and  giving 
bond  as  required  by  the  act  of 
1816,  chapter  203,  she  is  entitled 
to  the  control  both  of  their  per- 
sons and  property  to  the  exclusion 
of  all  other  persons ;"    Le/evre  v. 


Lefever,  6  Maryland,  472;  and 
although  the  Orphans'  Court  may 
appoint  a  third  person  if  the 
mother  declines  or  is  incompetent, 
she  must  have  notice  and  an 
opportunity  to  assert  her  claim; 
Redman  v.  Chance^  31  Maryland, 
42. 

The  rule  is  "nearly  if  not  quite 
the  same  in  New  Jersey,  where 
the  father,  and  next  to  him  ^'  the 
mother,  and  after  the  mother  the 
next  of  kin,  are  entitled  to  be  ap- 
pointed guardians  of  a  minor  un- 
der tlie  age  of  fourteen  years ;  and 
such  claim  cannot  be  disregarded 
unless  for  some  satisfactorv  reason 
apparent  to  the  court;  Nix.  Dig. 
580,  §  23;  2  Kent's  Com.  7th 
ed.,  233,  note  6:  Eldrige  and 
wife  V.  LippincoUj  Coxe,  397 ; 
Bead  v,  Drake ^  1  Green's  Ch.  R. 
78 ;  Albert  v.  Perry^  1  McCarter, 
542. 

In  Maine,  the  appointment  of 
guardians  for  minors  under  four- 
teen yeara  of  age  belongs  to  the 
Court  of  Probate.  If  the  minor  is 
over  fourteen  years  of  age,  he  may 
nominate  his  guardian  subject  to 
the  approval  of  the  Judges.  The 
statute  does  not  affirm  that  the 
claim  of  the  father  or  mother  is  to 
be  preferred  in  the  appointment, 
but  it  provides  "  that  the  father,  if 
alive,  and  competent  to  transact 
his  own  business,  and  if  not,  the 
mother  while  unmarried,  and  thus 
competent,  shall  have  the  care  of 
the  person  and  education  of  the 
minor ;  otherwise  these  duties  shall 
devolve  upon  the  guardian,  and  in 
any  case,  the  judge  may  decree 
them  to  him  if  he  deems  it  for  the 
welfare  of  the  minor.    The  guar- 
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dian  is  therefore  made  a  curator 
of  the  estate  during  the  lives  of 
the  parpnts,  and  cannot  remove 
the  children  from  the  mother  with- 
out due  notice  and  hearing ;  Pea- 
cock V.  Peacock^  61  Maine,  211. 

Agreeably  to  the  statutes  of  Ala- 
bama "  Where  a  minor  has  a  father 
living,  and  has  an  estate  in  his  own 
right,  a  guardian  must  be  ap- 
pointed for  him  ;  and  his  father,  if 
a  suitable  and  proper  person,  and 
willing  to  give  bond  and  qualify 
as  guardian,  is  entitled  to  a  pref- 
erence. No  such  guardian  can  ex- 
ercise any  control  over  the  person 
of  his  ward,  during  the  life  of  the 
father ;  or  during  the  life  of  the 
mother,  if  the  ward  is  a  female,  or 
a  male  under  the  age  of  fourteen 
rears." 

In  Pennsylvania,  the  duty  of  a 
father  to  maintain,  protect  and 
educate  his  offspring, is  fully  recog- 
nized by  the  courts,  and  held  to 
imply  a  corresponding  power  in 
all  that  regards  the  custody  and 
education  of  the  child.  But  it  is 
also  held,  that  to  intrust  him  with 
the  care  or  investment  of  the  child's 
monev  or  effects  would  be  un favor- 
able  to  the  interests  and  happiness 
of  both.  Hence,  in  choosing  a 
guardian  for  a  minor's  estate,  the 
court  will  not  select  the  father, 
although  in  making  such  a  choice 
due  regard  will  be  shown  to  his 
wishes  and  advice ;  see  Senseman^s 
Appeal^  9  Harris,  331. 

In  selecting  a  guardian  the  court 
should  look  primarily  to  the  inter- 
est of  the  ward,  and  ma}'  discard 
the  parents  or  relatives  and  ap- 
point a  stranger  who  is  shown  to 
be     more    competent ;     Alert    v. 


Perry ^  1  McCarter,  542 ;  Bennett 
V.  Byrne^  2  Barb.  Ch.  216 ;  Hatley 
V.  Chamberlain^  1  Redfield,  333  > 
Redmond  v.  Chance^  21  Maryland, 
42.     The  ordinary  said  in  the  case 
first    cited :     "  The    reasons    dis- 
closed by  the  evidence  in  this  case 
rendered  the  appointment  of  the 
mother  and  stepfather  of  the  in- 
fant  as  her   guardians   improper, 
and  fully  warranted  the  court  in 
passing  by  their  claims.     It  is  not 
denied  that  the  mother,  under  the 
statute,  has  the  clear  legal  right 
to  the  guardianship  of  her  child, 
which  cannot  be  disregarded  with- 
out justifiable  cause.      But   that 
right  must  be  held  in  subordina- 
tion to,  and  exercised  in  consist- 
ency with,  the  rights,  the  moral 
training  and  the  highest  welfare 
of  the  child.     The  law  gives  no 
countenance  to  the  idea  that  the 
moral    and    mental    culture,    the 
proper  education  and  discipline  of 
the  child,  are  to  be  held  in  subor- 
dination to  the  legal  rights  of  the 
parent.     The  courts,  both  of  law 
and    equity,   constantly   interfere 
by  writ  of  habeas  corpuR  for  the 
protection  of  infants  against  the 
immoral  and  vicious  influences  ex- 
ercised  over   them   in   their  own 
home,  and   will   dispose  of  their 
custody,  even    against  the    legal 
claim  of  the  father,  in  such  mode 
as  shall  be  most  conductive  to  the 
welfare  of  the  child." 

The  power  must,  nevertheless, 
be  exercised  judicially,  with  due 
notice,  and  an  opportunity  for  all 
the  parties  concerned  to  present 
their  claims ;  White  v.  Pomeroy^  6 
Barb.  640;  Hart  v.  Oray,  3  Sum- 
ner, 339  ;  Lee  v.  Buck,  30  Indiana, 
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148;  Senseman^s  App,^  9  Har- 
ris, 332.  It  was  held,  in  the  CKse 
last  cited,  that  although  the  father 
is  not  eligible  as  guardian  under 
the  laws  of  Pennsj'lvania,  it  is  er- 
roneous to  proceed  without  his 
knowledge. 

In  providing  for  the  guardi fin- 
ship  and  education  of  an  orphan 
child,  the  court  will  have  a  just 
regard  to  the  wishes  of  its  deceased 
parents,  although  not  expressel 
formally  or  by  will,  and  should  in 
general  direct  the  infant  to  be 
brought  up  in  the  faith  which  they 
professed.  In  the  matter  of  Anna 
Turner,  4  C.  E.  Green,  433.  The 
ordinary  said  :  "  In  this  State  all 
Christian  denominations  stand  on 
the  same  footing  in  the  eye  of  the 
law.  No  chancellor  or  judge 
although  he  cannot  avoid  the  con- 
viction that  the  faith  which  he  has 
adopted  by  education  or  choice, 
and  the  church  to  which  he  is 
in  consequence  of  this  attached, 
would  be  the  best  for  the  welfare 
of  the  child,  has  the  right  to  be 
governed  by  his  individual  belief 
in  the  disposition  of  the  children 
of  others.  Parents  while  living 
have  a  right  to  control  the  re- 
ligious education  of  their  children, 
and  their  wishes  in  this  respect 
must  be  regarded  after  their  death. 
Where  both  parents  where  of  the 
same  religious  faith,  and  die  with- 
out expressing  any  wish  on  this 
subject,  the  courts  will  presume 
that  they  wished  their  children 
educated  in  their  own  faith.  In 
this  case  the  father  who  by  law 
has  the  right  to  dispose  of  the 
giianiianship  of  his  child,  has  ex- 
pressed no  wish  authoritative  or 


otherwise.  I  cannot  regard  his 
promise  to  the  priest  at  his  mar- 
riage, as  expressing  a  wish ;  the 
circumstances  under  which  it  was 
enacted,  would  by  no  means  allow 
it  to  be  considered  as  the  expres- 
sion of  his  desire  or  conviction. 
The  fact  that  he  consented  to  its 
baptism  in  the  Roman  church  is  of 
more  weight,  and  yet  cannot  be 
regarded  as  the  expression  of  a 
desire  on  his  part  as  to  the  religious 
education  of  his  child.  But  know- 
inor  the  desire  of  his  wife  and  her 
friends,  and  what  would  be  their 
course  if  he  should  die,  he  omitted 
to  make  any  provision,  from  which 
it  may  be  inferred  that  he  assented 
that  his  wife  should  control  in 
this  matter.  The  mother  of  the 
child  by  her  last  will  has  in  the 
clearest  possible  manner  expressed 
her  wishes  on  this  subject,  and 
they  should  be  regarded  by  the 
court.  Her  wishes  and  convictions, 
rather  than  those  of  the  judge, 
should  be  allowed  to  guide  the 
religious  education  of  her  child. 
So  far  then  as  this  consideration  is 
entitled  to  any  weight,  the  leaning 
should  be  to  the  maternal  grand- 
father. 

The  same  considerations  apply 
with  more  force  to  the  question  of 
selecting  the  guardian,  now  di- 
rectly before  the  court. 

The  paternal  kin  are  not  entitled 
to  any  preference  on  that  account, 
over  the  maternal ;  botii  stand  on 
the  same  footing ;  Albert  v.  Perry, 
1  McCarter,  540;  Underhill  v. 
Dennis,  9  Paige,  202. 

The  father  has  expressed  no 
wish  or  preference  in  this  matter, 
but    the    mother,   the    surviving 
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parent,  has.  She  had  no  power 
to  dispose  of  the  guardianship, 
and  the  disposition  of  it  in  her 
will  is  void  ;  but  it  is  an  authentic 
expression  of  her  wishes,  and  as 
such  will  be  regarded  by  the 
court;  Underhill  v.  Dennis^  9 
Paige,  202;  Bennett  v.  Byrne^  2 
Barb.  C.  R.  216  ;  In  re  Kay^  Eng. 
Law,  Rep.  1  Chan.  387  ;  Foster  v. 
Matt,  3  Bradf.  R.  409.  It  might 
not  be,  if  it  appeared  clearly  that 
the  interest  of  the  infant  required 
her  wishes  to  be  disregarded.  In 
this  case  it  does  not  so  appear. 
For  these  reasons  I  am  of  opinion 
that  the  guardianship  of  the  infant 
should  be  committed  to  Daniel 
McNamara,  the  maternal  grand- 
father." 

Powers  of  the  Guardian. — 
Tbe  powers  of  a  guardian  are 
local,  for  the  obvious  reason  that 
the  laws  of  a  State  can  have  no 
force  or  effect  propria  jure  within 
the  territory  of  another  sovereign. 
A  guardian  cannot  therefore  ex- 
ercise any  control  or  power,  over 
the  real  or  personal  property  of 
the  ward  in  a  sister  State,  or 
foreign  country;  Morrelly.  Dickey, 
1  Johnson's  Ch.  153;  Ex  parte 
Dawson,  3  Bradford,  130,  135; 
Earle  v.  Dresser,  30  Ind.  11.  But 
a  guardian  wbo  derives  his  au- 
thority from  the  State  where  the 
ward  is  domiciled,  and  has  the 
charge  and  custody  of  his  person, 
is  prima  facie  entitled  to  the 
assets  wherever  situate,  as  a  means 
of  providing  for  the  ward,  and  in 
order  that  he  may  be  able  to  hand 
the  property  over  to  him  when  he 
attains  his  majority.  A  court  of 
chancery  may  consequently  direct 


that  the  funds  belonging  to  a 
minor  who  is  an  inhabitant  of  and 
resides  in  another  State,  shall  be 
paid  by  the  local  administrator  or 
guardian,  to  the  person  who  has 
been  duly  appointed  under  the 
law  of  the  place  of  domicile; 
Earle  v.  Dresser,  30  Ind.  11. 
Elliot,  J.,  said  that  ^^  the  applica- 
tion was  addressed  to  the  sound 
discretion  of  the  court  to  be  de- 
termined upon  principles  of  comity, 
equity  and  justice.  If  it  appeared 
from  the  facts  of  the  case  that  any 
principle  of  public  policy  would 
be  violated,  or  that  the  legal  rights 
of  any  of  our  own  citizens  would 
be  injured  or  impaired  by  the  trans- 
mission of  the  fund  to  the  foreign 
guardian,  it  would  undoubtedly  be 
right  to  retain  it  here.  But  it  does 
not  appear  that  such  consequences 
would  result  from  its  transmission. 
Dresser,  the  foreign  guardian,  is  the 
father  of  the  ward.  The  domicile 
of  the  father  is  the  legal  domicile 
of  the  infant  child,  and  they  are 
both  domiciled  in  the  State  of 
Michigan. 

The  father  is  the  natural  guar- 
dian, and  independent  of  his  let- 
ters of  guardianship,  if  not  mor- 
ally or  otherwise  incapaciated, 
has  the  right  to  tlie  custody,  care 
and  education  of  his  infant  child, 
and  would  be  quite  as  likely  to 
consult  its  interests  in  the  dispo- 
sition or  investment  of  the  fund 
as  a  stranger,  or  one  more  re- 
motely related.  Dresser  was  ap- 
pointed guardian  of  the  person 
and  estate  of  the  ward  by  the 
proper  probate  court  of  the  county' 
of  his  domicile,  in  Michigan,  and 
gave  bond  as  appears  with  special 
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reference  to  this  fund.  Under 
such  circumstances  it  seems  eri« 
dent  that  the  best  interests  of  the 
ward  as  well  as  the  principles  of 
justice  and  fair  comity  demand  that 
the  fund  should  be  paid  over  to  the 
foreign  guardian." 

For  like  reasons  a  minor  who  is 
forcibly  or  clandestinely  removed 
to  another  State,  should  be  sur- 
rendered to  the  person  who  is  en- 
titled as  guardian  agreeably  to  the 
law  of  the  place  of  domicile,  al- 
though the  rule  is  not  absolute, 
and  should  be  administered  with  a 
due  regard  to  the  infant's  wishes  ; 
see  Foster  v.  Alston^  6  Howard,  Mis- 
sissippi, 406  ;  Ex  parte  Dawson^  3 
Bradford,  131;  The  State  v.  Baird^ 
6  C.  E.  Green,  384. 

In  Dawson  v.  Jay^  3  De  Gex 
McNaughton  &  Gordon,  T64,  Wm. 
Dawson,  then  an  English  subject, 
went  at  a  very  early  age  to  reside 
in  the  United  States,  where  he  be- 
came a  naturalized  citizen,  took  an 
American  wife  whom  he  survived, 
and  died  leaving  an  only  child 
of  tender  years.  His  sister.  Miss 
M.  A.  Dawson,  was  appointed  guar- 
dian of  the  infant  who  as  her 
mother's  heiress  was  entitled  to  a 
considerable  real  and  personal  es- 
tate in  the  city  of  New  York,  and 
had  no  property  in  England.  This 
appointment  took  place  in  pursu- 
ance of  an  arrangement  between 
the  paternal  and  maternal  relatives, 
that  the  child  should  be  reared 
and  educated  in  the  United  States, 
and  on  the  faith  of  a  written  assur- 
ance from  Miss  Dawson  not  to  re- 
move her  ward.  She  subsequently 
wrote  to  say  that  she  did  not  con- 
sider this  promise  binding,  and 


proceedings  were  forthwith  institu- 
ted in  the  courts  of  New  York, 
which  ended  in  the  removal  of 
Miss  Dawson  from  the  guardian- 
ship, and  the  appointment  of  the 
ward's  maternal  aunt.  Miss  Jay. 
Pending  this  suit,  the  child  was 
covertly  taken  to  England,  not- 
withstanding an  injunction  issued 
by  the  Supreme  Court,  though  not 
served.  Miss  Jay  followed,  and 
applied  to  the  Court  of  Chan- 
cery for  an  order  that  the  infant 
should  be  returned  to  the  United 
States,  which  was  granted  by  the 
Vice  Chancellor,  but  reversed  on 
appeal.  Lord  Cranworth  held  that 
the  child,  though  begotten  by  a 
father  who  had  expatriated  him- 
self, and  born  in  America,  was  to 
all  intents  and  purporses  a  British 
subject,  and  that  although  the 
guardian  who  had  been  appointed 
in  New  York,  was  her  maternal 
aunt  and  a  person  of  the  highest 
respectability,  and  all  the  property 
of  the  ward  was  in  America,  it  was 
his  duty  not  to  suffer  her  to  go  out 
of  the  jurisdiction  of  the  court. 
He  would  therefore  order  Miss 
Jay  to  remit  the  net  income  of  the 
real  and  personal  estate  to  Eng- 
land, and  that  it  should  be  paid 
into  court  to  the  credit  of  the 
cause,  after  deducting  the  yearly 
sum  of  £200  for  maintenance. 

When  the  question  whether  this 
order  was  valid,  arose  in  Ex  parte 
Dawson^  3  Bradford,  130,  it  was 
not  unjustly  criticised.  The  court 
held  that  the  removal  of  the  ward 
from  the  country  of  her  birth 
clandestinely,  and  in  defiance  of 
the  authority  of  the  courts  of  jus- 
tice, was  a  violation  of  right  and 
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legal  principle.  It  was  not  sanc- 
tioned or  justified  by  the  statutes 
of  VII.  Anne,  chap.  5,  sec  3,  and 
lY.  George,  2  Chap.  21,  which  gave 
the  children  of  English  subjects 
although  born  abroad,  the  privi- 
leges of  English  citizenship.  These 
statutes  were  enabling,  and  de- 
signed to  enlarge  the  rights  which 
persons  thus  situated  could  assert 
in  England,  and  not  to  cancel  the 
obligation  which  the}' had  incurred 
to  the  laws  of  their  birth  place. 

It  was  the  established  doctrine 
of  the  common  law  that  the  alle- 
giance arising  from  birth  could  not 
be  forfeited,  cancelled  or  altered, 
by  any  change  of  time,  place  or 
circumstance ;  1  Bl.  Com.  369 ; 
Calvin's  Case,  1  Rep.  16,  a  It  fol- 
lowed that  the  accidental  causes  by 
which  the  ward  had  been  brought 
to  England,  did  not  confer  juris- 
diction on  the  English  tribunals, 
or  divest  that  whicli  had  already 
been  acquired  by  the  courts  of 
New  York. 

Her  birth  and  domicile  were  in 
New  York,  and  her  real  and  per- 
sonal property  were  there  also,  and 
yet  the  chancellor  held  that  she 
was  to  be  deemed  a  British  subject 
because  of  a  leQ:al  fiction  created 
by  act  of  Parliament,  and  that  it 
was  incumbent  on  the  American 
courts  to  transmit  the  income  to 
be  appropriated  under  the  direc- 
tion of  a  foreign  tribunal.  The 
court  did  not  feel  that  it  was  called 
on  by  any  circumstances  properly 
addressed  to  judicial  discretion,  to 
forego  its  jurisdiction  over  the 
minor,  her  estate  and  guardian,  in 
deference  to  such  a  judgment.  She 
had    been    clandestinely    carried 


away  in  fraud  of  our  laws,  and  to 
reward  such  an  act  by  sending  her 
property  after  her,  would  be  yield- 
ing that  to  comity  which  it  did 
not  require,  and  in  a  case  where  it 
had  been  ignored.  The  court 
would  therefore  allow  the  expenses 
which  the  guardian  had  incurred 
in  her  fruitless  application  to  the 
Court  of  Chancery,  and  refuse  to 
permit  the  funds  of  the  minor  to 
be  sent  abroad." 

The  right  of  a  father  to  appoint 
a  testamentary  guardian,  is  gener- 
ally recognized  in  the  United 
States.  It  is  a  statutory  power 
which  belongs  only  to  the  father, 
and  cannot  be  exercised  by  the 
grandfather  or  other  relative,  al- 
though holding  the  relation  of  a 
parent ;  Hoyt  v.  Hilton^  2  Ed- 
wards, 202.  No  form  is  requisite 
for  such  an  appointment,  and  it 
may  be  made  by  any  words  which 
show  that  the  testator  intended  to 
commit  the  care  and  tuition  of  bis 
child  exclusively  to  some  one 
whom  he  designates  in  his  will. 
But  the  court  will  not  deduce  an 
intention  to  confer  a  power  which 
must  necessarily  supersede  the 
mother's,  from  vague  or  doubtful 
language  which  may  have  another 
meaning.  Thus,  a  direction  in  a 
husband's  will  that  his  wife  shall 
have  the  use  of  the  property  for 
the  benefit  of  the  children,  subject 
to  the  supervision  of  the  executors, 
will  not  invest  them  with  the  au- 
thority of  guardians ;  Peyton  r. 
Smithy  2  Dev.  &  Batt.  Eq.  325. 
So  a  clause  providing  that  the  ex- 
ecutors shall  give  the  testator's 
son  a  good  college  education  out 
of  the  estate,  has  been  held  to  en- 
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title  them  to  regalate  his  course  of 
study  and  determine  where  he 
should  be  sent  to  school  or  college, 
and  not  to  constitute  them  guar- 
dians in  other  respects,  or  dispense 
with  the  obligation  of  consulting 
the  wishes  and  views  of  the  mother ; 
In  the  matter  of  Abraham  Van 
Bbufev.  2  Green  Ch.  220. 

In  Lord  v.  Hough,  37  Califor- 
nia, 65S,  the  plaintiff,  who  was  a 
widow,  sued  to  obtain  the  personal 
custody  and  guardianship  of  her 
children.  The  defendants,  who 
were  the  executors  and  mother  of 
her  deceased  husband,  relied  on 
the  following  provision  in  his  will : 
"  The  personal  care,  custody  and 
control  of  my  said  children  I  do 
hereby  confide  to  my  dear  mother 
solely,  except  in  such  cases  as  my 
executors  may  determine  other- 
wise for  the  purposes  of  education." 
The  defendants  further  averred 
that  the  plaintiff  was  not  a  suitable 
person  to  be  intrusted  with  the 
custody  and  tuition  of  the  chil- 
dren. Sanderson,  J.,  said  "  that  the 
question  was  whether  the  right 
conferred  by  the  will  on  the  testa- 
mentary guardian,  was  superior  to 
the  mother's  right  as  defined  by 
the  laws  of  California.  Agreeably 
to  tlie  English  law,  a  testamentary 
guardian  was  like  all  other  guar- 
dians, but  a  trustee,  and  as  such, 
subject  to  the  supervision  and  con- 
trol of  a  court  of  chancery. 

The  principle  had  been  asserted 
by  Lord  Macclesfield  in  Beauford 
v.  Beattxj,  I  Pefe  Williams,  702, 
and  by  Chancellor  Kent  in  the 
matter  of  Andrews,  1  Johnson  Ch. 
109.  But  while  guardians  were 
amenable  to  the  Court  of  Chan- 


cery, it  could  not  interpose  with- 
out cause   in   that  or  any  other 
matter.      The    discretion   of   the 
chancellor  in  the  supervision  and 
removal  of  guardians  was  not  an 
arbitrary  or  capricious,  but  a  judi- 
cial discretion  to  be  exercised  with 
a  due  regard   to  the  rights  of  all 
concerned.     It  would  otherwise  be 
vain  to  provide  by  law  that  the 
father,  or  a  person  by  him  selected 
should  have  tlie  custody  of  the  child , 
and  it  would  lie  in  the  mouth  of  a 
chancellor    to     say    whether    he 
should  or  not.     It  followed  that  if 
the  Statute  12  Charles  II.,  c.  324, 
was  the  law  of  California,"  the  cus- 
tody of  the  children  could  not  be 
taken  from  the  testamentary  guar- 
dian named  by  the  deceased  father. 
Tlie  question, however,  defiended  on 
tlie  tenth  section  of  the  California 
statute  in  relation  to  the  appoint- 
ment of  guardians,  which  gave  the 
power  of  appointing  a  testmentary 
guardian  to  the  father,  and  on  his 
decease  to  the  mother,  and   pro- 
vided   that   every  person    so   ap- 
poined  should  have  the  same  pow- 
ers as  the  guardian  appointed  by 
the   Probate   Court.      Under  the 
fifth    and   sixth    sections   of   the 
statute  which  conferred  the  power 
of  appointment  on  that  court  "  the 
father  of  the  minor,  if  living,  and^ 
on   his  decease,  the  mother  while 
she     remains     unmarried,     being 
themselves  reasonably  competent 
to  transact  their  own  business;  and 
not  otherwise  unsuitable,  shall  be 
entitled  to  the  guardianship  of  the 
minor.     Sect.  6.  If  the  minor  have 
no  father  or  mother  living   and 
competent  to  have  the  custody  and 
care  of  such  minor,  the  guardian 
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80  appointed  shall  have  the  custody 
and  tuition  of  his  ward." 

The  rule  prescribed  was  accord- 
ing to  the  law  of  nature.  It  se- 
lected the  same  guardian  if  not 
otherwise  unsuitable,  which  nature 
had  appointed,  and  in  the  same 
order,  tiie  father  first,  the  mother 
next.  If  from  any  cause  these 
could  not  be  had  to  act  in  respect 
to  the  infant's  estate,  they  were 
still  retained  to  serve  as  guardians 
by  nature  and  for  nurture,  and 
only  in  the  event  that  neither  could 
be  had  for  that  purpose,  was  the 
personal  custody  of  the  minor  to 
be  delivered  over  to  a  stranger. 
The  inevitable  inference  was  tbat 
the  testamentary^  guardian,  since  he 
only,  had  the  powers  of  a  probate 
guardian,  could  not  take  the  person 
of  the  minor  from  a  mother  who 
was  competent,  willing  and  worthy 
to  have  the  care  and  tuition  of  the 
child." 

Allowance  from  the  minor's 

ESTATE     for     HIS     SUPPORT. — The 

question  whether  the  expenses  in- 
cident to  the  maintenance  and 
education  of  a  minor,  shall  be  de- 
fmyed  out  of  his  estate  or  de- 
volve upon  the  father,  is  relative, 
depending  on  the  father's  means 
and  the  fortune  of  the  ward.  A 
father  is  under  an  obligation  to  rear 
and  educate  his  children,  and  when 
his  estate  is  ample,  the  court  will 
not  exonerate  him  from  this  duty, 
or  direct  that  any  portion  of  the 
burden  shall  be  borne  by  the  estate 
of  a  minor  child ;  In  the  matter  of 
Kane^  2  Barbour  Ch.  3T5 ;  Cruger 
V.  Heywardy  2  Dessaussure,  94; 
Spar  hawk  v.  Buell^  9  Vermont, 
41 ;  Addison  v.  Bowie^  2   Bland, 


606 ;  Myers  v.  My/srs^  2  M'Cord 
Ch.  214;  Dupont  v.  Johnson^  I 
Bailey  Eq.  279  ;  Spear  v.  Spear ^ 
9  Richardson,  .  Eq.  188,  196; 
Tompkins  v.  Tompkins ^  3  C.  E. 
Green,  303;  Booth  v.  Smith,  2 
StrobhartEq.31;  Harland^s  Case, 
5  Rawle,  133  ;  Morris  v.  Morris^  2 
McCarter,  239  ;  Walker  v.  Crow- 
der,  2  Iredell  Eq.  478 ;  Haase  v. 
Roehrscheid,  6  Indiana,  67 ;  Hines 
V.  Mullins,  25  Georgia,  696. 

On  the  other  hand,  when  the 
child rens'  means  are  large,  and 
their  father's  inadequate  to  afford 
them  such  an  establishment  and 
education  as  befits  the  position 
which  they  will  hold  when  they 
come  of  age,  the  court  will  from  a 
just  consideration  for  them  as  well 
as  for  the  parent,  direct  that  a 
suitable  allowance  shall  be  made 
from  their  income ;  In  the  matter 
of  Burke,  6  Sandford  Ch.  607  ; 
Bice  V.  Tonnele,  4  Id.  568 ;  Hey- 
ward  V.  Guthhert,  4  Dessaussure, 
445  ;  Wilkes  v.  Rogers,  6  Johnson, 
566;  Watts  v.  Stule,  19  Alabama, 
656  ;  Dupont  v.  Johnson,  1  Bailey 
Eq.  274;  Godard  v.  Wagner^  2 
Strobhart  Eq.  1;  Corbin  v.  Wil- 
son, 2  Ashmead,  178;  Bethea  v. 
WGoll,  5  Alabama,  312;  Waits  v. 
Steele,  19  Id.  656 ;  In  the  matter 
of  Kane,  2  Barb.  Ch.  375. 

In  the  case  first  cited,  the  father 
was  in  narrow  circumstances,  while 
his  infant  daughters  had  a  present 
income  of  $4,000,  and  would  be 
entitled  to  a  fortune  of  $80,000  on 
coming  of  age,  and  the  court  di- 
rected an  allowance  of  $2,500  a 
year  for  the  purpose  of  enabling 
the  father  to  have  them  educated 
suitably  at  home,  although  their 
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yearly  expenses  at  a  boarding 
school  would  not  have  exceeded 
$1,200. 

This  decision  was  criticised  in 
Mc Knight  v,  Wahh^  8  C.E.  Green, 
136 ;  and  it  was  said  to  be  errone- 
ous to  sanction  an  outlay  of  the 
minor's  income  which  exceeds  a 
just  provision  for  his  wants,  for 
thcf  purpose  of  keeping  up  the 
family  establishment,  although  he 
resides  with  his  parents,  and  ob- 
tains the  home  which  he  might 
otherwise  want. 

It  has  also  l)een  held  that  such 
an  appropriation  may  be  made 
where  there  is  a  gift  to  a  class, 
with  a  postponement  of  the  period 
of  enjoyment,  and  a  limitation  over 
to  the  survivors  in  the  event  of 
death,  as  when  the  bequest  is  to 
such  of  the  testator's  children  or 
grandchildren  as  shall  be  liv- 
ing when  the  youngest  comes  of 
age ;  Haley  v.  Bannister^  4  Mad- 
dox,  276;  Newport  v.  Gook^  2 
Ashmead,  333  ;  Norris  v.  Fisher^ 
lb.  411;  because  it  is  uncertain 
which  of  the  legatees  will  survive, 
and  the  risk  of  ultimate  loss  is 
counterbalanced  by  the  immediate 
beneOt.  But  a  chancellor  cannot 
anticipate  the  time  prescribed  for 
the  payment  of  such  abequest, 
when  there  is  a  gift  over  to  a  per- 
son not  in  esse,  or  to  a  person  who 
is  not  one  of  the  class  on  whose 
behalf  the  application  is  made; 
Newport  v.  Cook,  2  Ash  mead, 
332,  334. 

When  the  circumstances  require 
it,  tlie  court  may  direct  that  the 
principal  of  a  minor's  estate  shall 
be  taken  to  supply  his  urgent 
wants;    In  the  matter    of   Boat- 


wick^  4  Johnson's  Ch.  100;  Long 
v.  Norcom,  2  Iredell  Eq.  364 ; 
Withers  v.  Hickman,  6  B.  Monroe, 
293;  Hargood  v.  Wills,  1  Hill 
Eq.  69 ;  Williams'  Case,  3  Bland, 
186;  Carter  v.  Rolland,  11  Hum- 
phrey, 339. 

• 

In  the  case  first  cited,  a  mother, 
who  was  entitled  under  her  father's 
will  to  a  legacy  of  $3,600  for  her 
life  with  remainder  to  her  chil- 
dren, and  who  had  no  other  means, 
was  allowed  the  sum  of  $682, 
which  she  had  been  compelled  to 
expend  for  their  support  out  of 
the  principal,  with  leave  to  apply 
from  time  to  time  for  such  further 
sums  as  should  be  indispensably 
requisite.  So  when  the  health  of 
the  ward  is  seriously  impaired,  and 
requires  a  greater  outlay  than  his 
income  can  afford,  the  court  may 
direct  that  the  means  shall  be  taken 
from  the  principal ;  Long  v.  Nor- 
com. 

The  rule  that  a  minor  shall  live 
within  his  income  is  ordinarily  im- 
perative, and  there  can  be  no  de- 
parture from  it  except  on  the 
ground  of  a  necessity  which  is  too 
plain  for  a  reasonable  doubt ;  see 
Fenn  v.  Logan,  1  Spear  Eq.  29 ; 
Teague  v.  Dendy,  2  McCord  Ch. 
207.  But  the  capital  may  be  ap. 
plied,  with  the  sanction  of  the 
court,  for  the  purpose  of  estab- 
lishing the  ward  in  business,  or 
enabling  liim  to  make  a  marriage 
settlement,  because  this  is  virtu- 
ally an  investment;  Williams* 
Case,  3  Bland,  168;  Hanson  v. 
Chapman,  lb.  198. 

A  provision  that  the  fund  shall 
accumulate  until  the  ward  comes 
of  age,  or  fixing  the  amount  to  be 
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laid  out  for  his  support,  will  not 
preclude  the  immediate  application 
of  so  much  of  the  income  or  prin- 
cipal, as  may  be  requisite  to  meet 
such  pressing  wants  as  cannot 
otherwise  be  supplied  ;  Ex  parte 
FoUiSy  1  Ashmead,  343  ;  Corhin  v. 
Wihon^  2  Id.  178,  209;  Stretch 
Y.  WatlcinSy  1  Maddock,  253.  It  is 
a  general  rule  that  one  may  de- 
mand immediate  payment  of  teat 
which  he  is  to  receive  at  a  future 
period,  if  there  is  no  right  that  can 
be  prejudiced  by  granting  the  re- 
quest ;  Norris  v.  Fisher ^  2  Ash- 
mead, 411. 

A  bequest  contingent  on  the 
happening  of  a  future  and  uncer- 
tain event  is  not  wiihin  this  prin- 
ciple. It  does  not  therefore  carry 
interest,  nor  can  any  portion  of  it 
be  applied  for  the  support  of  a  mi- 
nor legatee,  unless  it  proceeds  from 
a  parent  or  one  who  is  uuder  a  pa- 
rental obligation,  and  may  be  pre- 
sumed to  have  meant  that  the  in- 
fant should  not  be  without  the 
means  of  support.  Such  is  the 
established  doctrine  as  it  regards 
children  j  see  Magoffin  v.  Patton^ 
4  Kawle,  119  ;  SeiberVs  Appeal^  7 
Harris,  49  ;  Corbin  v.  Wilson^  2 
Ashmead,  178, 202 ;  and  it  has  been 
extended  in  the  United  States  to 
grandchildren  ;  SieberVs  Appeal; 
Leiby's  Appeal^  13  Wright,  182. 
It  was  accordingly  held  in  this  in- 
stance that  although  the  legacies 
which  the  testator  had  bequeathed 
to  his  grandchildren,  were  contin- 
gent on  their  reaching  the  age 
of  twenty-one  years,  yet  the  court 
might  direct  that  the  interest  on 
the  amount  which  would  be  due  to 
them   on  the  happening  of  that 


event,  should  be  paid  annually  to 
their  guardian  for  their  support 
and  maintenance;  see  Hill  on 
Trustees,  401 ;  Locke  v.  JRobinson, 
2  Merivale,  304 ;  Newport  v.  Cookj 
2  Ashmead,  332. 

In  Newport  v.  Cook,  the  tes- 
tator directed  that  his  personal 
estate  should  be  accumulated  for 
the  use  of  his  born  and  unborn 
grandchildren,  "  to  be  received  by 
them  as  they  shall  respectively  ar- 
rive at  the  age  of  twenty-three 
years,"  with  a  proviso  that  if  any 
of  them  should  die  without  leaving 
issue,  the  share  of  the  child  so 
dying  should  go  to  the  surviving 
grandchildren.  The  question  be- 
fore the  court  was  whether  any 
portion  of  the  estate  could  be  used 
for  the  support  of  the  children 
during  their  minority.  King,  P. 
J.,  said,  although  couits  of  equity 
recognized  the  obligation  of  a 
father  to  support  his  children,  and 
generally  refused  to  grant  him  an 
allowance  from  their  estate,  yet 
such  relief  might  be  accorded 
where  his  means  were  not  adequate 
to  give  them  a  suitable  education 
Sherwood  v.  Smith,  5  Vesey,  54 
Cavendish  v.  Mercer,  14  Id.  202 
Myer  v.  Myer^  2  McCord  Ch« 
255. 

The  case  of  Stretch  v.  Watkins, 
1  Maddock,  253,  was  that  of  a 
legacy  by  a  father  to  a  daughter, 
with  a  direction  for  the  accumula- 
tion of  interest  until  she  came  of 
age,  sul  ject  to  an  allowance  of  £20 
per  annum  for  her  maintenance.  On 
a  bill  filed  by  the  mother  and  daugh- 
ter, for  lurther  allowance  for  the 
support  and  education  of  the 
daughter,  it  was  granted  by  the 
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Vice  Chancellor.  These  cases  were 
decided  on  the  principle  that  where 
the  legacy  is  vested  in  interest 
though  the  time  of  payment  is  post- 
poned, and  will  go  to  the  executors 
or  administrators  of  the  legatee  at 
his  death,  there  can  be  no  just  rea- 
son for  refusing  a  part  of  that  which 
will  ultimately  be  his  own.  The 
difficulty  in  the  case  before  the 
court  arose  from  the  executory 
limitation  over  to  the  survivors,  in 
the  event  of  the  death  of  any  of 
the  legatees  without  issue.  In 
considering  this  point  it  was  im- 
portant to  bear  in  mind  that  it 
was  not  a  case  of  an  executory  limi- 
tation over  to  a  tliird  person  on 
the  happening  of  a  given  contin- 
gency, and  was  on  the  contrary  a 
gift  to  a  class,  all  or  some  of  whom 
must  take  the  fund  absolutely, each 
having  a  common  interest  in  it 
and  an  equal  chance  of  surviving. 

The  weight  of  authority  was  that 
a  court  of  equity  would  direct  an 
allowance  to  be  made  under  tiiese 
circumstances  for  the  maintenance 
of  infant  legatees,  although  the 
testator's  intention  was  that  the 
income  should  accumulate  for  the 
benefit  of  the  common  fund,  and 
although  the  applicants  had  a  fa- 
ther living,  if  he  was  unable  to  give 
them  an  appropriate  education; 
Oreenwell  v.  Oreenwell^  5  Vesey, 
197  ;  Ejc  parte  KeeOler,  10  Id.  605 ; 
Haley  v.  BannUter^  4  Maddock, 
275. 

But  the  application  could  not 
have  been  granted  if  the  provision 
of  the  will  had  been,  not  that  the 
legacy  should  go  to  the  survi- 
vors iu  the  event  of  death,  but  to 
a  third  person,  or  even  to  the  chil- 


dren of  the  deceased ;  Turner  v. 
Turner^  4  Simons,  430;  Ex  parte 
Keebler  11  Vesey,  604. 

It  followed  that  there  was  no 
difficulty  in  granting  maintenance 
from  the  income  of  the  estate, 
which  was  all  tliat  the  complain- 
ants asked  for.  But  in  a  case  of 
clear  and  manifest  urgency,  the 
court  would  not  hesitate  to  break 
into  the  principal  of  a  vested  legacy 
for  the  purpose  of  educating  the 
infant  legatee. 

In  general  the  court  looks  with 
disfavor  on  a  guardian  who  has 
expended  the  capital  of  the  ward's 
estate  without  an  order  to  that 
efiect  from  some  competent  tribu- 
nal, and  will  be  slow  to  ratif}*  that 
which  is  prima  facie  tortious; 
M'Dowell  V.  Caldwell,  2  M'Curd 
Ch.  43 ;  Davis  v.  Roberts,  1  Smedes 
&  Mill-shall  Gh.  543;  Myers  v. 
Wade,  6  Randolph,  444  ;  Davis  v. 
Harkness,  1  Gilman,  173;  Otte  v. 
Becton,  55  Missouri,  99 ;  Hassart 
v.  Rowe,  11  Barb.  22.  When, 
however,  the  omission  appears  to 
have  arisen  from  ignorance,  or  is 
explained  by  circumstances,  it  may 
be  overlooked  and  the  account  con- 
firmed if  otherwise  unobjectionable, 
and  the  better  opinion  seems  to  be 
that  an  allowance  should  not  be 
refused  for  such  an  expenditure, 
where  the  guaixlian'can  make  out 
a  case  which  would  have  left  no 
doubt  as  to  the  proper  course  if 
he  iiad  applied  for  directions  in  the 
first  instance ;  Long  v.  Norcom,  2 
Iredell  Eq.  354  ;  Spar  hawk  v. 
Buell,  9  Vermont,  1 ;  In  the  mat-, 
ter  of  Bostwick  ;  Withers  v.  Hick' 
man,  6  B.  Monroe,  293. 

A  guardian  may  accordingly  be 
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credited  witli  the  amount  expended 
for  necessary  repairs  to  the  ward's 
real  estate,  or  even  in  purchasing 
it  at  a  sheriff's  sale  to  prevent  a 
sacrifice,  although  he  made  the 
outlay  on  his  own  responsibility, 
and  without  being  duly  author- 
ized ;  BonsaWs  Appeal^  266  ;  Eck- 
ford  V.  D'Kay^  8  Paige,  90. 

It  has  nevertheless  been  held 
in  some  instances,  that  the  burden 
of  proof  is  on  the  guardian  to  show 
not  only  that  the  cirumstances  jus- 
tified the  outlay,  but  that  the  need 
was  so  urgent  as  to  justify  the  as- 
sumption of  an  authority  which 
does  not  ordinarily  exist ;  Holmes 
V.  Logan^  3  Strobhart,  £q.  31; 
Willard  v.  Chovin^  2  id,  40  ;  Den- 
ney  v.  Bullock,  7  Iredell  Eq.  102; 
In  Willard  v.  Chovin,  the  court 
said:  "The  objectionable  expen- 
ditures run  through  a  series  of 
years,  during  which  it  was  easy  to 
have  made  application  for  the 
sanction  of  the  court.  An  expen- 
diture made  upon  an  emergency 
suddenly  arising,  and  acted  on  by 
the  guardian,  might  afterwards  be 
sanctioned  by  the  court,  when 
proved  to  have  been  for  the  bene- 
fit of  the  ward.  But  unauthorized 
encroachments  upon  the  capital 
by  the  guardian  are  not  to  be  en- 
couraged, and  it  must  be  a  strong 
case  that  would  be  exempted 
from  the  operation  of  the  general 
rule." 

To  sustain  an  application  by  a 
father  for  the  reimbursement  of 
the  amount  which  he  has  laid  out 
fur  the  past  maintenance  of  his 
minor  child,  it  must  appear  not 
only  that  the  expenditure  was  for 
the  infant's  good,  and  such  as  the 


court  would  have  authorized,  but 
that  the  father's  circumstances 
were  such  that  he  could  not  rea- 
sonably be  required  to  defray  the 
charge  from .  his  own  resources ; 
In  the  matter  of  Kane,  2  Barb. 
Ch.  375-380;  Davis  v.  Roberts^ 
1  Smedes  &  Marshall's  Ch.  543 ; 
Myers  v.  Wade,  6  Randolpli,  444. 

When  the  object  is  an  allowance 
for  the  maintenance  or  education 
of  an  infant  out  of  the  principal  or 
income  of  a  contingent  legacy,  or 
a  legacy  payable  at  a  future  day, 
the  application  must  be  made  to 
chancery,  and  a  recovery  cannot 
be  had  at  common  law ;  Seiberfs 
Appeal,  t  Harris,  49-54 ;  3Iile8  v. 
Wistar,  5  Binney,  477;  Newport 
V.  Cook,  2  Ashmead,  332, 347. 

The  original  jurisdiction  of  chan- 
cery does  not  extend  to  the  sale 
of  an  infant's  real  estate ;  and  if  a 
special  authority'  for  that  purpose 
is  conferred  by  the  legislature,  it 
must  be  strictly  pursued  or  the 
conveyance  will  be  void ;  William- 
son v.  Berry,  8  Howard,  495.  In 
this  instance,  a  devisee  for  life 
with  remainder  to  his  children, 
who  had  been  authorized  by  the 
legislature  of  the  State  of  New  York 
to  expose  the  premises  for  sale 
under  the  direction  of  the  chan- 
cellor, and  invest  the  proceeds  for 
the  uses  of  the  will,  executed  a 
conveyance  in  satisfaction  of  an 
antecedent  debt,  which  was  ap- 
proved by  a  master  in  chancery, 
and  confirmed  by  the  court.  An 
ejectment  by  the  remainder  men 
was  subsequently  brought  by  a 
writ  of  error  before  the  Supreme 
Court  of  the  United  States.  That 
tribunal  held  that  the  conveyance 
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was  a  plain  departure  from  the 
power,  and  might  be  set  aside,  al- 
though tlie  defendant  was  a  pur- 
chaser for  value  and  in  good  faith 
from  the  origiual  grantee. 

Nelson,  J.,  dissented  on  the 
ground  that  the  question  had  been 
determined  by  the  New  York 
courts,  in  an  action  for  other  land, 
but  depending  on  the  same  title, 
and  because  a  sale  made  nnder  the 
directions  of  a  competent  tribunal 
could  not  be  impeached  collate- 
rally after  the  property  had  passed 
into  the  hands  of  a  bona  fide  pur- 
chaser; see  Clark  v.  Van  Surlay^ 
15  Wend.  436;  Cochran  v.  Van 
Surlay,  20  Id.  365.  The  following 
extract  from  his  opinion  may  be 
cited  as  affording  a  comprehen- 
sive view  of  the  powers  of  a 
court  of  chancery  in  dealing  with 
the  property  of  a  miqor  ward. 
**  The  Court  of  Chancery  posses- 
ses an  inherent  jurisdiction,  which 
extends  to  the  care  of  the  persons 
of  infants  so  far  as  is  necessary  for 
their  protection  and  education ;  and 
also  to  the  care  of  their  property, 
real  and  personal,  for  its  due  man- 
agement and  preservation,  and 
proper  application  for  their  main- 
tenance. 

"  The  court  is  the  general  guar- 
dian, and  on  the  institution  of  pro- 
ceedings therein  involving  rights 
of  person  or  property  concerning 
them,  they  are  regarded  as  wards 
of  the  court,  and  as  under  its 
special  cognizance  and  protection ; 
and  no  act  can  be  done  affecting 
either  the  person  or  property,  or 
the  condition  of  infants,  except 
nnder  the  express  or  implied  di- 
rection of  the  court  itself,  and  ev- 
YOL.  II. — 95 


erything  done  without  such  direc- 
tion is  treated  as  a  violation  of  the 
authority  of  the  court,  and  the  of- 
fending party  deemed  guilty  of  a 
contempt,  and  treated  accordingly ; 
2St6ry,  Eq.§§  1341,  1352,  1353; 
3  Johns.  Ch.  49;  4  Id.  378 ;  2  Id. 
642;  6  Paige,  366,  391 ;  10  Vtsey, 
52 ;  Macpherson  on  the  Law  of 
Infants,  p.  103 ;  Appendix,  1 ; 
Smith  V.  Smith,  3  Atk.  304. 

'^  If  the  father  is  not  able  to 
maintain  his  children,  the  court 
will  order  maintenance  out  of  their 
own  estate ;  and  the  inability  need 
not  depend  upon  insolvency ;  but* 
inability,  from  limited  means,  to 
give  the  child  an  education  suita- 
ble to  the  fortune  possessed  or  ex- 
pected ;  Buckworth  v.  Buckworth, 
1  Cox,  80  ;  Jervois  v.  Silk,  Cooper, 
52.  The  allowance  will  be  made 
although  the  devise  or  settlement 
under  which  the  property  is  held 
contains  no  direction  for  mainte- 
nance, lb.,  but  even  directs  the 
income  to  accumulate;  5  Yes. 
194,  195,  note,  197,  note;  10  Id. 
44;  4  Sim,  132;  Macpherson,  Ch. 
21,  §  2,  p.  223. 

"It  is  also  settled,  that  where 
there  are  legacies  to  a  class  of 
children,  for  whom  it  would  be 
beneficial  that  maintenance  should 
be  allowed,  though  the  will  does 
not  authorize  it,  but  directs  an  ac- 
cumulation of  the  income,  and  the 
principal,  with  the  accumulation, 
to  be  paid  over  at  twenty-one,  with 
survivorship  in  case  any  should 
die  under  age,  the  court  will 
direct  maintenance,  11  Ves.  606; 
12  Id.  204;  2  Swanst.  436;  but 
if  there  is  a  gift  over,  it  will  not 
be  allowed  without  the  consent  of 
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the  ultimate  devisee,  11  Yes.  202; 

5  Id.  193,  note;  Ward  on  Lega- 
cies, 303;  Macpherson,  232,  233, 
234. 

"  So  tbe  court  will  break  in  upon 
tlie  principal  where  the  income  is 
insufficient  for  maintenance  and 
education,  1  Jack.  &  Walk.  253 ; 
1  Russ.  &  Mylnes,  499,  575; 
and  will  break  in  upon  it  for  past 
payments,  2  Vern.  137  ;  2  P. 
Wms.  23;  and  where  the  father 
is  unable  to  maintain  his  children, 
and  has  contracted  debts  for  tliis 
purpose,  or  for  their  education, 
the  court  will  direct  a  reimburse- 
ment out  of  the  children's  estate, 

6  Yes.  424,  454;  I  Bro.  C.  C. 
387  ;  Macpherson,  9,  p.  246 ;  and 
will,  if  the  father  or  mother  is 
in  narrow  circumstances,  in  fixing 
the  allowance,  have  regnrd  to 
them,  increasing  it  for  the  benefit 
of  the  family ;  1  Yes.  160  ;  2  Bro. 
C.  C.  251 ;  1  Beav.  202 ;  1  Cox, 
179. 

^^  The  management  and  disposi- 
tion of  the  estates  of  infants, 
which  I  have  thus  referred  to,  and 
briefly  stated  with  the  authorities, 
are  among  the  mass  of  powers  upon 
this  subject  which  belong  to  the 
original  and  inherent  jurisdiction 
of  the  Court  of  Chancery.  They 
relate  to  their  personal,  and  the 
income  of  their  real  estate,  the 
court  having  no  inherent  power  to 
direct  a  sale  of  the  latter  for  their 
maintenance  and  education ;  that 
power  rests  with  the  legislature." 
And  the  inability  nued  not  depend 
upon  insolvenc}';  but  inability, 
from  limited  means,  to  give  the 
child  an  education  suitable  to  the 
fortune  possessed    or    expected ; 


Buckworth  v.  Buckworth^  1  Cox, 
80;  Jervois  v.  Silk^  Cooper,  52. 
The  allowance  will  be  made  al- 
though the  devise  or  settlement  un- 
der wliich  the  property  is  held  con- 
tains no  direction  for  maintenance, 
lb.,  but  even  directs  the  income 
to  accumulate;  5  Yes.  194,  195, 
note,  197,  note;  10  Id.  44;  4  Sim. 
132;  Macpherson  Ch.  21,  §  2,  p. 
223. 

The  Father's  Right. — The 
authorities  concur  that  the  father 
is  primarily  entitled  to  the  ser- 
vices and  custody  of  his  chil- 
dren, and  that  they  should  not  be 
withheld  arbitrarily  from  him,  nor 
unless  on  some  definite  ground  es- 
tablished with  the  certainty  of 
legal  proof;  The  Slate  v.  Rich- 
ard8on,  40  New  Hampshire,  272; 
The  People  y.Mercein^  3  Hill,  422 ; 
The  Commonwealth  v.  Briggs^  16 
Pick.  205;  Magee  v.  Holland^  3 
Dutcher,  88 ;  Johnson  v.  7'erry 
34  Conn.  259;  Henson  v.  WaUnj 
40  Indiana,  170;  The  State  v. 
Banksy  25  Id.  495;  Goshwiler  y. 
Dodej22i  Ohio,  N.  S.  615  ;  Pierce 
Y.  miloy,  62  Illinois,  133. 

It  was  accordingly  held, in  Magee 
V.  Holland^  3  Dutcher,  86,  that  the 
lather  might  maintain  an  action 
for  the  abduction  of  his  minor 
children,  and  recover  exemplary^ 
damages,  although  the  defendant 
had  acted  in  conjunction  with  and 
at  the  request  of  the  mother ;  and 
that  if  loss  of  services  was  requi- 
site to  ground  the  suit,  it  might 
be  inferred  from  the  fact  that  the 
children  were  minors  residing  in 
the  plaintifi^'a  family,  and  subject 
to  his  authority ;  see  3  Blackstone, 
Com.  140;  In  the  matter  of  KM- 
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mann^  2  Hill,  S,  C.,363,  366.  The 
cases  of  Sargent  v.  Matthewsort^ 
38  New  Ham  p.  54,  and  Coughrey  v. 
Smithy  50  Barb.  351,  are  to  the 
same  effect ;  see  BuUerfield  t.  Aah- 
ley^  6  Gushing,  249. 

It  is  generally  conceded  that  a 
father  may  take  manual  possession 
of  bis  child,  and  use  as  much 
force  as  is  indispensably  requisite 
to  maintain  and  vindicate  the  pos- 
session thus  acquired  against  any 
one  by  whom  it  is  unlawfully  dis- 
turbed ;  see  Johnson  t.  Terry ^  34 
Conn.  259 ;  In  the  matter  of  Kott- 
man,  2  Hill,  C.  S.  363. 

The  weight  of  authority  is  in 
accordance  with  these  decisions, 
that  in  a  contest  between  parents 
for  the  custody  of  their  offspring, 
the  father  will  prevail,  unless  some 
definite  and  sufficient  cause  can 
be  assigned  for  postponing  a  right 
'Which  is  ordinarily  paramount; 
see  Tarkington  v.  The  State,  1 
Carter,  171 ;  The  People  v.  Hum- 
phreySj  24  Barb.  521 ;  The  People 
V.  Olmstead,  27  Id.  9 ;  Hutson  v. 
TownBend,  6  Richardson  £q.  249 ; 
Goshwiler  v.  Dode,  224  Ohio,  N.  S. 
615;  Wood  v.  Wood,  3  Alabama, 
756 ;  The  State  v.  Payne,  4  Hum- 
plirey,  423;  The  State  v.  Stigal, 
2  Zabriskie,  286;  Johnson  v. 
Terry,  34  Conn.  259 ;  In  the  mat- 
ter  of  Kottman,  2  Hill  S.  C. 
363;  The  People  y.  Ghegary,  18 
Wend.  637 ;  The  People  v.  Mer- 
cine,  8  Piiige,  25  Wend.  64;  3 
Hill,  399.  In  the  case  last  cited, 
an  English  subject  married  the 
daughter  of  a  citizen  of  New 
York,  and  had  two  children  by 
her,  a  boy  and  girl.  He  became 
desirous  of  establishing   himself 


in  business  in  Nova  Scotia,  and 
requested  his  wife  to  accompan}'' 
him.     She     refused,  and   it    was 
finally  agreed  in  writing  between 
the  husband,  wife,  and  her  father, 
that  she  should  reside  with  the  lat- 
ter for  the  present,  and  that  the 
husband  should  relinquish  allclaim 
to  the  custody  of  his  daughter,  but 
that  his  son  should  be  surrendered 
to  him  when  required.     The  hus- 
band then  removed  witli  his  daugh- 
ters by  a  former  marriage  to  Nova 
Scotia,  but  returned  in  the  ensu- 
ing   autumn    and   demanded  the 
boy,  who  was  delivered  to  him. 
A  writ  of  habeas  corpus  was  then 
issued  at   his   instance  from   the 
court  of  chancery  for  the  produc- 
tion of  the  girl.     The  chancellor 
held  that  such  a  writ  was  not  the 
proper  mode  of  instituting  a  pro- 
ceeding to  try  the  legal  right  of 
guardianship,  and  that  the  court 
would  therefore   exercise  its  dis- 
cretion in  disposing  of  the  child, 
with  a  due  regard  to  the  natural 
rights  of  the  parents.   When  such 
a    controversy    arose  between    a 
husband  and  wife,  it  was  material 
to  inquire  which  party  had  occa- 
sioned the  rupture,  and  what  were 
the  demerits   on   either  side.    In 
the     case     under     consideration, 
enough   had    occurred  to  justify 
the    wife     in    refusing    to    place 
herself  under  the  entire  control  of 
her  husband,  in  the  foreign  coun- 
try to  whicli  he  desired  to  take 
her.    It  followed  that  as  the  in-* 
fant  was  only  twenty-one  mouths 
old,  and  stood  in  need  of  maternal 
care  and  solicitude,  it  should  not  be 
taken  from  her  custody  and  deliv- 
ered to  the  father. 
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.  This  judgment  was  pronounced 
on  the  26th  of  August,  1839,  and 
on  the  29th  day  of  October  follow- 
ing, the  relator  obtained  another 
habeas  corpus  from  the  Court  of 
Common  Pleas,  \\hich  was  like  the 
first,  directed  to  the  mother  and 
grandfather  of  the  child.  They 
made  a  return,  alleging  that  the 
circumstances  had  not  changed 
since  the  hearing  before  the  chan« 
cellor,  and  relying  on  his  adjudica- 
tion as  conclusive. 

The  case  was  removed  by  cer- 
tiorari  to  the  Supreme  Court, 
which  decided  that  the  question  was 
not  res  odjvdicata^  and  must  con- 
sequentl}'  be  determined  in  accord- 
ance with  the  rule  of  law,  which 
gives  the  children  to  the  father  in 
preference  to  the  claims  of  the 
mother,  or  of  any  other  person. 
2'he  People \\  Chegarry^  18  Wend. 
637  ;  The  People  ex  rel.  Nicker- 
son  J  19  Wend.  16.  In  cases  of 
voluntary  separation  between  hus- 
band and  wife,  there  must  be  some 
rule  in  relation  to  the  custod}'  of 
their  minor  children,  because,  with- 
out one  the  matter  would  probably 
be  determined  by  violence,  and 
that  which  the  law  bad  established 
should  be  followed.  The  father's 
right  might  be  forfeited  by  mis- 
conduct, or  lost  through  misfor- 
tune, and  when  he  attempted  to 
assert  it  by  a  writ  of  habeas  corpus^ 
the  court  might,  in  the  exercise  of 
a  sound  discretion  leave  the  chil- 
dren with  the  mother  or  some 
other  competent  i)er8on ;  In  the 
matter  of  Doxde^  8  Johnson,  328 ; 
In  the  matter  of  Waldron^  13  John- 
son, 418.  But  this  was  not  an  ar- 
bitrary discretion  or  license  to  do 


whatever  the  court  might  deem 
best,  and  it  was  on  the  contrary^ 
well  settled  that  in  the  absence  of 
any  positive  disqualification  on  the 
part  of  the  father  for  the  proper 
discharge  of  his  parental  duties, 
and  when  there  was  no  other 
special  reason  touching  the  wel- 
fare of  the  children  for  preferring 
the  mother,  the  father  had  a  para- 
mount right  which  no  court  was 
at  liberty  to  disregard.  It  was  not 
to  be  presumed  without  proof,  that 
the  welfare  of  the  children  would 
be  promoted  by  leaving  them  with 
the  mother.  The  law  had  settled 
that  question  the  other  way  by- 
preferring  the  father.  His  claim 
could  not  be  set  aside  on  slight 
grounds,  or  because  it  was  conjec- 
tured that  the  interests  of  the  child 
required  it.  He  must  be  charge- 
able with  such  grossly  immoral 
conduct  as  showed  him  to  be 
plainly  disqualified  for  the  ofilce 
which  he  desired  to  fulfil,  or  else 
it  must  appear  that  in  consequence 
of  disease,  or  some  other  misfor- 
tune he  was  wanting  in  the  capa- 
city or  the  means  for  the  proper 
training  of  the  children,  according 
to  their  circumstances  and  means 
in  life.  It  was  also  held  that  the 
relator  was  not  concluded  by  the 
agreement  into  which  he  had  en- 
tered, because  it  was  an  agreement 
for  a  future  separation,  which  the 
law  would  not  sanction.  The  case 
was  then  taken  hy  a  writ  of  error 
to  the  Court  of  Appeals,  which 
reversed  the  decision  of  the  Su- 
preme Court,  on  the  two-fold 
ground  that  the  adjudication  be- 
fore the  Chancellor  was  conclu- 
sive in  view  of  the  admission  that 
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the  facts  were  unchanged,  and  that 
the  welfare  of  a  child  of  such  ten- 
der years  would  be  best  promoted 
by  leaving  it  where  it  could  have 
maternal  care. 

After  the  lapse  of  some  j'ears, 
and  when  the  child  had  attained 
the  age  of  four  years  and  six 
months,  the  case  was  again  brought 
before  the  Supreme  Court  by  a 
writ  of  habeas  corpus^  and  deter- 
mined in  favor  of  the  fattier,  on 
the  ground  that  the  infant  was  now 
old  enough  to  be  removed  from 
the  mother  without  injury,  and 
that  the  former  decision  could  not 
be  regarded  as  conclusive  in  view 
of  the  altered  state  of  facts.  The 
court  held  that  where  a  wife  left 
her  husband  without  cause,  his 
right  to  the  custody  of  the  cliil- 
dren  was  indubitable,  and  should 
be  vindicated  from  a  regard  to  the 
interests  of  society,  not  less  than 
of  the  parents.  There  was  no  just 
cause  why  the  relator's  wife  should 
not  go  to  the  home  which  he  had 
prepared  for  her  in  Nova  Scotia, 
and  if  she  chose  to  remain  separ- 
ated from  him,  he  ought  not  to 
lose  the  society  and  services  of  his 
children  through  her  caprice. 

The  doctrine  that  the  father's 
ri^ht  is  paramount,  and  may  be  en- 
forced notwithstanding  any  agree- 
ment into  which  he  may  have  en- 
tered, was  also  recognized  in  John- 
son V.  Terry^  34  Conn.  269.  The 
plaintiff's  wife  left  him,  and  took 
their  children  with  her.  He  ob- 
tained a  divorce  soon  afterwards, 
and  the  children  remained  in  her 
keeping  for  more  than  five  years, 
Tvithout  any  claim  on  his  part. 
The  eldest  boy,   finally,  went  at 


his  own  desire  and  with  lier  con- 
sent, to  reside  with  the  defendant. 
The  plaintiff  emplo^-ed  two  men 
who  enticed  the  bo}'  into  a  wagon, 
and  drove  away  witli.  him.  He 
called  to  the  defendant  for  help, 
who  followed  and  tried  to  take 
him  by  force  from  the  plaintiff, 
and  the  latter  brought  an  action 
for  the  assault.  Butler,  J.,  said, 
^'  That  the  father  is  entitled  to 
the  custody  and  control  of  his 
minor  children,  even  to  the  exclu- 
sion of  the  mother,  is  elementarj'- 
law.  The  right  arises  necessarily 
from,  and  is  incident  to  his  duty 
to  maintain,  protect  and  educate 
them.  In  order  to  justify  the  as- 
sault the  defendant  was  bound  to 
show  a  paramount  right.  That  he 
utterly  failed  to  do.  It  was  claimed 
upon  the  argument  that  the  facts 
showed  a  relinquishment  of  the  cus- 
tody to  the  mother.  It  is  not 
claimed  that  there  was  any  agree- 
ment or  contract  between  the  father 
and  the  mother,  by  force  of  which 
the  custody  and  control  was  trans- 
ferred. All  that  the  finding  shows  is 
that  she  left  the  home  of  the  father 
and  took  with  her  the  children.  It 
is  not  found  that  she  took  them 
pursuant  to  any  agreement,  or 
with  the  assent  of  the  father.  And 
if  such  contract  were  shown,  it 
would  not  be  a  justification  to  the 
defendant,  for  such  a  contract 
would  not  be  recognized  as  a  law 
ful  one.  It  is  not  in  the  power  of 
a  father  to  divest  himself  by  con- 
tract, even  with  the  mother,  of  the 
custody  of  his  children.  This  was 
distinctly  recognized  as  law  in 
Torrington  v.  Norwich^  21  Conn. 
R.  543,  and  is  also  recognized  in 
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our  legislation  (Gen.  Statutes,  p. 
309,  sec.  53),  which  enables  a 
parent  under  certain  circumstances 
to  transfer  the  riglit,  and  impliedly 
restrains  him  under  all  others.  The 
citation,  from  the  opinion  of  Judge 
Peters,  in  Morse  v.  Welton^  6  Conn. 
550,  is  inapplicable,  for  he  was 
8|)eaking,  not  of  the  right  to  the 
custody  and  control  of  a  child,  but 
of  a  right  to  his  services." 

A  similar  view  has  been  taken 
in  other  instances;  see  Farns- 
worth  V.  Richardson^  35  Maine, 
267  ;  Bichardaon  v.  Richardson^ 
32  Id.  560 ;  The  State  v.  Sibley^ 
44  New  Hamp.  321  ;  Byrne  v. 
Love^  14  Texas,  81 ;  but  the  better 
opinion  seems  to  be  that  where 
the  father  expressly  or  impliedly 
waives  his  right,  and  the  arrange- 
ment is  conducive  to  the  welfare 
of  the  child,  it  will  not  be  set  aside 
by  the  court,  and  ma}',  on  the 
contrar}'  be  upheld  and  enforced ; 
see  Van  Artsdalen  v.  Van  Artmda- 
len^  2  Harris,  384  ;  The  People  v. 
Mercein^  25  Wend.  64 ;  In  the 
matttir  of  Murphy,  12  Howard 
P.  513;  Foster  v.  Mott^  3  Brad- 
ford,  409 ;  Curtis  v.  Curtis,  5 
Gray,  535;  The  State  v.  Smith,  6 
Greenleaf,  462,  464.  In  the  case 
last  cited,  a  covenant  between  the 
husband  and  a  third  person  acting 
as  trustee  for  the  wife,  that  she 
should  be  permitted  to  withdraw 
if  ill  treated,  and  take  her  chil- 
dren with  her,  seems  to  have  been 
regarded  as  valid,  although  mani- 
festly contrary  to  public  policy  as 
anticipating  and  providing  for  a 
future  separation  ;  see  The  Peo- 
ple V.  Mercein  ;  post,  notes  to  Sta- 
pilton  V.  Stapilton. 


It  has  been  said  that  the  court 
of  chancer}*-  will  not  permit  an 
alien  father,  to  remove  an  infant 
which  is  too  young  to  choose  for 
itself,  from  the  country  where  it 
was  born,  or  into  another  State, 
without  the  mother^s  consent, 
whether  she  is  or  not  in  fault  for 
separating  from  her  husband,  and 
although  her  domicile  is  the  same 
as  his  ;  see  2  Kent.  5th  ed.,  220, 
note  d. ;  Miner  v.  Miner ^  1 1  Illi- 
nois, 440  ;  De  Manneville  v.  De 
Manneville,  10  Vescy,  52;  This 
may  be  just  where  the  husband 
is  an  alien  enemy,  but  the  judg- 
ment in  The  People  v.  Mercein, 
ante,  would  seem  to  be  more  con- 
sistent with  the  comity  which 
should  prevail  in  time  of  peace, 
and  the  obligation  which  a  mar- 
riage to  a  foreigner  who  has  not 
been  naturalized,  imposes  on  the 
wife. 

The  father's  right  does  not  de- 
pend on  his  children's  wishes  or 
inclinations,  because  such  a  rule 
would  be  alike  inconsistent  with 
parental  discipline  and  filial  obe- 
dience ;  The  Stale  v.  Richardson, 
40  New  Hampshire,  272 ;  and  he 
may  consequently  exercise  it, 
although  they  desire  to  remain 
with  the  persons  with  whom  they 
have  been  left  for  nurture  or  safe 
keeping ;  Johnson  v.  Terry,  34 
Conn.  259,  260;  The  State  v. 
Ranks,  25  Indiana,  495 ;  Benson 
V.  Watts,  40  Id.  In  the  case  last  ci- 
ted the  plaintiff  had  placed  his 
daughter  in  charge  of  the  defen- 
dants, and  when  he  came  at  the  ex- 
piration of  a  year  to  take  her 
away,  she  resisted,  and  they  refused 
to  let  her  go.    The  court  held  thai 
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these  circumstances  did  not  im- 
pair the  plaintiff's  right,  and  gave 
him  judgment. 

Some  regard  it  nevertheless  due 
to  the  wishes  of  the  child,  after  it 
has  attained  an  age  to  tiiink  and 
feel ;  see  The  King  v.  Oreenhill^ 
6  N.  &  M.  244;  The  Common- 
wealth  V.  Hammond^  10  Pick.  274; 
and  this  consideration  is  one  that 
must  increase  in  weight  with  ad- 
vancing years ;  The  People  v.  (7^- 
^art/,18  Wend. 637,644.  Inthemat" 
ier  of  Woolstonecraft,  4  Johnson's 
Ch.  18;  the  desire  of  a  girl  of  thirteen 
years  to  remain  with  her  mother, 
was  treated  as  a  determining  cause 
for  not  surrendering  her  to  the 
person  to  whom  she  had  been  en- 
trusted by  her  guardian  ;  and  in 
The  Stale  v.  Baird,  8  C.  E.  Greene, 
it  seems  to  have  been  considered 
that  on  the  separation  of  the  pa- 
rents, their  daughter  who  was  eigh- 
teen years  old,  might  determine 
with  which  she  would  reside. 

The  court  will  not,  however, 
allow  tiie  wishes  of  the  infant  to 
prevail  against  the  legitimate  de- 
mands of  parental  authority ; 
Johnson  v.  Terry ^  34  Conn.  259, 
260;  and  a  daughter  who  leaves 
her  father's  house  from  caprice,  or 
with  the  view  of  contracting  a 
disadvantageous  marriage,  may 
be  compelled  to  return  by  a  writ 
of  habeas  corpus,  althougli  she  has 
nearly  attained  her  majority,  and 
will  soon  be  her  own  mistress; 
The  King  v.  Ward,  1  Wm.  Bl.  385. 
In  The  King  v.  Ward^  "  Mor- 
ton, Solicitor  General,  moved  for  a 
habeas  corpus  to  Mrs.  Ward  to 
bring  in  the  body  of  Elizabeth 
YernoQ  au  infant  under  twenty- 


one,  who  had  eloped  from  her 
father,  and  lived  at  Mrs.  Ward's 
house  who  was  her  aunt,  and  was 
suspected  to  be  going  to  Scotland 
and  with  the  privity  of  Mrs. 
Ward,  in  order  to  marry  an  Irish 
officer ;  Mrs.  Ward  having  not 
only  refused  to  restore  Miss  Ver- 
non to  her  father,  but  also  kept 
her  from  him  by  force.  Per  Lord 
MansGeld,  C.  J.,  et  Cur. — Take 
your  habeas  corpus,  and  let  Mrs. 
Ward  show  cause  why  an  infor- 
mation should  not  be  filed  against 
her." 

The  Motheb's  biqht. — Agreea- 
bl3''  to  the  main  current  of  Ameri- 
can decision,  the  mother's  right 
is  primary  as  regards  every  one 
but  the  father,  and  the  court  will 
not  take  the  children  from  her 
for  the  purpose  of  delivering  them 
to  the  testamentary  guardian,  un- 
less it  appears  that  she  is  abusing 
her  authority,  or  her  character  and 
habits  unfit  her  for  such  a  charge ; 
In  the  matter  of  Walstonecraft^  4 
Johnson,  Ch. ;  Foster  v.  Alston^ 
6  Howard,  406 ;  Armstrong  v. 
Stone,  9  Grattan,  102. 

In  Armstrong  v.  Stone,  a  child 
was  taken  by  a  habeas  corpus  from 
the  custody  of  its  grandparents, 
and  handed  over  to  the  mother. 
It  was  said  that  this  course  was 
presumably  best  suited  to  promote 
the  welfare  of  the  infant,  and  that 
the  mother  had  a  legal  right  which 
the  court  was  not  at  liberty  to 
disregard. 

In  Foster  v.  Alston,  6  Howard, 
Miss.,  406,  the  testamentary  guar- 
dian lived  in  Tennessee,  and  the 
mother  took  the  children  forcibly 
from  his  residence,  and  brought 
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them  to  Alabama^  and  it  was  held 
that  he  could  not  regain  the  posses- 
sion of  his  wards  through  a  writ 
of  habeas  corpus^  because  the 
court  would  look  primarily  to 
their,  welfare,  and  as  that  would 
not  be  promoted  by  separating 
them  -  from  their  mother,  they 
ought  not  to  be  separated  from 
her,  whether  he  had  or  had  not 
Mxe  legal  right  which  he  claimed. 
.  In  the  matter  of  WoUtonecraftf 
4  Johnson  Ch.  81,  a  mother,  who 
had  been  divorced  from  her  hus- 
band for  adultery,  took  her  daugh- 
ter after  his  death  by  force  from 
Alfred  Hannen  with  whom  she 
had  been  left  by  her  guardian. 
Hannen  brought  the  case  by  a 
writ  of  habeas  corpus  before  the 
Chancellor,  who  asked  the  infant 
whether  she  preferred  to  return  to 
Hannen  or  remain  with  her  mater- 
nal grandfather,  with  whom  she 
was  residing  at  the  time.  She. 
chose  the  latter  alternative,  and  it. 
was  held  that  as  she  was  thirteen 
years  of  age  the  court  would  not 
restrain  her  inclinations.  The 
course  and  practice  in  such  cases 
was  only  to  deliver  the  infant  from 
illegal  restraint,  and  if  he  is 
competent  to  form  and  declare  an 
election  to  allow  him  to  go  where 
he  pleases,  although  if  the  infant 
be  too  young  to  form  a  judg. 
ment,  then  the  court  is  to  exercise 
its  judgment  for  the  infant. 

In  Striplin  v.  Ware^  36  Ala-r 
bama,  88,  the  court  refused  to 
deliver  the  children  to  the  testa- 
mentary guardian,  in  opposition  to 
the  claim  of  the  mother  that  they 
should  be  left  with  her,  although 
she  was  married  to  a  second  hus- 


band whose  morals  were  b}^  no 
means  unexceptionable.  The 
Chief  Justice  said  that  there  was 
a  strong  presumption  that  children 
of  that  age  would  be  better  cared* 
for  by  their  parents  than  they 
could  well  be  by  third  persons. 
This  inference  might  be  repelled 
by  proof  that  the  parent  was. 
guilty  of  gross  ill-treatment  or 
cruelty  towards  his  children,  or 
that  his  conduct  or  domestic  asso- 
ciations were  such  that  they  could 
not  remain  with  him  without  con- 
tamination, and  a  Court  of  Chan- 
cery might  then  interfere  as  the 
general  guardian  and  protector 
of  all  infanta  within  its  jurisdic- 
tion, and  place  them  in  some  sure 
hand.  But  this  jurisdiction  ought 
not  to  be  exercised  unless  it 
plainly  appeared  that  the  interests 
of  the  child  required  that  the 
paramoiint  right  of  the  parent, 
should  be  postponed ;  and  as  this 
was  not  satisfactorily  established, 
the  bill  must  be  dismissed. 

It  is  nevertheless  clear  under 
the  authorities  and  on  principle, 
that  as  the  mother's  right  depends 
essentially  on  fitness,  it  cannot  be 
asserted  against  the  father,  or  a 
duly  appointed  guardian,  if  she 
has  any  defect  which  unfits  her  for 
the  charge  which  she  desires  to  un- 
dertake; Oishwiler  v.  Dode^  24 
Ohio,  N.  S.  615 ;  Oamer  v-  Oor- 
don^  41  Indiana,  921 ;  Smith  v. 
Smithy  1  Brewster.  In  Smith  v. 
Smithy  547,  the  court  refused  to 
take  children  from  the  hands  of  an 
aunt,  with  whom  they  had  been 
placed  by  their  father,  and  deliver 
them  to  a  mother  who  had  been 
addicted  to  habits   of   intemper- 
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ance,  and  might  relapse.  For  a 
like  reason  evidence  of  the  guar- 
dian's unfitness  is  admissible  when 
the  habecis  corpus  is  sued  out  by 
him ;  Petition  of  Smithy  13  Illinois 
13S. 

In  The  Commonwealth  y.  Ad" 
dicks^  5  Binney,  520,  2  S.  &  R. 
174,  a  woman  who  had  been  di- 
Torccd  for  adultery,  contracted  an 
illegal  marriage  with  her  paramour. 
She  had  two  girls  by  her  former 
husbandy  one  ten  and  the  other 
seven  years  old,  who  remained  with 
her.  He  obtained  a  writ  of  haheas 
corpus^  which  was  dismissed  by 
the  court  on  the  ground  that  the. 
children  were  of  an  age  to  require 
maternal  care  and  watchfulness. 
"  We  are  of  opinion,"  said  Chief 
Justice  Tilghman,  ^'  that  although 
we  are  bound  to  free  thelperson  from 
all  illegal  restraints,  we  are  not 
bound  to  decide  who  is  entitled 
to  the  guardianship,  or  to  deliver 
infants  to  tlie  custody  of  any 
particular  person.  But  we  may 
in  our  discretion  do  so,  if  we 
think  that,  und^r  the  circumstan- 
ces of  the  case,  it  ought  to  be 
done.  For  this  we  refer  to  the 
cases  of  The  King  v.  Smithy  2 
Stra.  982,  and  The  King  v.  Dela- 
val^  3  Burr,  1436.     *      *       *      * 

We  cannot  avoid  expressing  our 
disapprobation  of  the  mother's 
conduct,  although  so  far  as  re- 
gards her  treatment  of  the  child- 
ren she  is  in  no  fault.  They  ap- 
pear to  have  been  well  taken  care 
of  in  all  respects.  It  is  to  them, 
that  our  anxiety  is  principally  di- 
rected ;  and  it  appears  to  us,  that 
considering  their  tender  age,  they 
stand  in  need  of  that  kind  of  as- 


sistance which  can  be  afforded  by 
none  so  well  as  a  mother.  It  is 
on  their  account  therefore,  that 
exercising  the  discretion  with 
which  the  law  has  invested  us,  we 
think  it  best  at  present,  not  to 
take  them  from  her." 

The  question  having  been  again 
brought  before  the  court  when 
the  elder  child  had  entered  on  her 
fourteenth  year,  it  was  held  that 
as  she  was  now  of  an  age  to  be 
influenced  by  her  mother's  princi* 
pies  and  example,  she  could  not 
properly  be  allowed  to  continue  in 
an  association  that  might  be  pre- 
judicial to  her  morals  and  pros^ 
pects  in  life.  The  Chief  Justice 
said,  '^This  case  was  brought 
before  the  court  between  two  and 
three  years  ago,  when  on  account  of 
the  tender  age  of  the  infants  it  was 
judged  improper  to  take  them 
from  the  mother.  The  law  was 
at  that  time  fully  considered  and 
declared  by  the  court.  We  are 
not  confined  to  an  abstract  ques- 
tion on  the  rights  of  guardianship, 
but  are  to  determine  according  to 
our  discretion,  on  the  expediency 
of  delivering  the  infants  to  the 
custody  of  the  father.  The  great 
object  of  the  habeas  corpus  is  to 
free  the  person  from  illegal  re- 
straint. That  being  done,  the 
court  may  proceed  farther  or  noty 
as  circumstances  require.  These 
children  do  not  stand  before  us  in 
the  same  situation  as  formerly. 
The  eldest  has  now  arrived  at  a 
critical  age ;  every  moment  is  im- 
portant ;  and  tne  education  of  the 
next  three  years  will  probably  be 
decisive  of  her  fate.  The  case  of 
the    youngest  is  not  so   urgent. 
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But  it  is  important  that  the  sis- 
ters should  not  be  separated. 
When  we  decide  for  one,  therefore, 
we  must  decide  for  both.  I  wish 
not  to  wound  the  feelings  of  the 
mother  by  unnecessary  censure, 
but  the  case  being  brought  before 
the  cburt,  it  is  impossible  to  shut, 
our  eyes  on  the  impropriety  of 
her  conduct.  She  was  divorced 
from  her  lirst  husband  for  a  great 
crime,  and  whatever  may  be  her 
opinion  of  her  second  marriage, 
we  know  that  it  is  void  by  the  law 
of  this  Slate.  Yet  I  view  her  not 
as  a  vulgar  prostitute.  Far  from 
it.  She  may  have  been  ignorant 
of  the  law,  which  rendered  her 
marriage  void,  and  it  has  not  been 
suggested,  that  she  has  been  un- 
faithful to  the  man  whom  she  now 
calls  her  husband.  She  is  said  to 
have  received  a  good  education  in 
a  convent  in  Canada,  and  having 
been  married  by  her  mother's 
command,  at  too  early  an  age,  to 
a  man  with  whom  she  had  no  pre- 
vious acquaintance,  she  discovered, 
too  late,  that  neither  her  years, 
her  habits,  her  education,  nor  her 
disposition,  accorded  with  those 
of  her  husband.  Hence  her  guilt, 
and  her  misfortunes.  She  may  be 
pitied,  but  cannot  be  justified. 
But  what  is  to  be  said  to  the 
claim  of  the  father,  who  demands 
the  custody  of  his  children ;  who 
expresses  his  anxiety  for  their 
future  welfare ;  who  asserts  his 
ability  to  protect  and  support 
them  ;  and  declares  his  intention 
of  placing  them  under  the  im- 
mediate superintendence  of  the 
mother  of  Mrs.  Lee,  or  of  her 
brother,  who  is  married  to  a  re- 


spectable woman,  and  now  resides 
at  New  York  ?  What  effect  will 
the  decision  of  this  court  have  on 
the  morals  of  these  children,  from 
whom  the  unfortunate  history  of 
their  parents  can  be  no  longer 
concealed  ?  If  they  are  permitted 
to  remain  with  their  mother,  will 
they  not  conclude  that  her  con- 
duct is  approved?  There  is  ono 
circumstance  which  has  great 
weight  with  me.  I  am  satisfied, 
that  either  from  books,  from  con* 
versation,  or  from  the  unfortunato 
speculation  of  her  own  mind,  the 
moth^  has  fallen  into  a  fatal 
error,  on  a  fundamental  point  of 
morals — the  obligation  of  the 
marriage  contract.  It  is  the  more 
incumbent  on  us,  therefore,  to 
guard  the  children  against  the 
consequences  of  this  pernicious  mis- 
take, and  to  fortify  their  minds, 
by  inspiring  them  with  fixed  prin- 
ciples on  this  essential  article.  At 
the  present  moment  they  may  not 
reflect  on  the  subject,  but  tliey 
soon  will ;  and  when  they  inquire, 
why  it  was  that  tfaey  were  separ- 
ated from  their  mother,  they  will 
be  taught,  as  far  as  our  opinions 
can  teach  them,  that  in  good 
fortune  or  in  bad,  in  sickness 
or  in  health,  in  happiness  or 
in  misery,  the  marriage  contract, 
unless  dissolved  by  the  law  of  the 
country,  is  sacred  and  inviolable. 
For  these  reasons,  and  many 
others  which  it  is  unnecessary  to 
mention,  I  am  of  opinion,  that  the 
children  should  be  delivered  to 
their  father." 

The  insanity  or  prolonged  ab- 
sence of  the  father  or  his  convic- 
tion for  a  criminal  offence,  may 
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throw  the  charge  of  the  children 
on  the  mother,  and  authorize  her 
to  make  any  disposition  of  them 
whicli  a  sound  judgment  can  ap- 
prove. 

In  Dumain  v.  Gwynne^  10  Allen, 
272,  the  father  of  the  infant  was  a 
man  of  intemperate  habits,  and 
under  sentence  for  the  crime  of 
burglary,  and  the  mother  entered 
into  an  agreement  with  the  defend- 
ants, as  managera  of  the  Tempor- 
ary Home  for  Destitute  Children, 
by  which  the  offspring  of  the 
marriage  were  surrendered  to  them 
absolutely,  to  be  suitably  prgvided 
for  and  educated.  The  father, 
having  been  discharged  returned 
to  his  wife,  and  maintained  him- 
self by  the  pursuits  of  honest  in- 
dustry. After  the  lapse  of  some 
years,  during  which  his  conduct 
had  been  irreproachable,  he  ob- 
tained a  writof  Aa6ea8  corpus  to  re- 
gain the  possession  of  his  children. 
The  respondents  declined  to  pro- 
duce them,  or  to  state  where  they 
were,  but  offered  to  communicate 
these  circumst^mces  privately  to 
the  judge, and  establish  them  to  his 
satisfaction.  The  court  held  that 
the  care  of  the  children  devolved 
on  the  mother  while  the  father  was 
in  prison,  and  that  she  mi^ht  bind 
him  by  a  contract  for  their  good. 
Chapman,  J.,  said :  ^^  The  common 
law  regards  the  father  as  the  na- 
tural guardian  of  his  children, 
and  recognizes  his  right  to  their 
custody.  Formerly  his  right  was 
held  to  be  so  much  superior  to 
that  of  the  mother  that  when  she 
had  separated  herself  from  him 
on  the  alleged  ground  of  ill  treat- 
ment, and  taken   with  her  their 


infant  child,  then  at  the  breast,  it 
was  brought  into  court  on  habeas 
corpus  and  delivered  to  the  father, 
though  he  was  an  alien,  or  was 
living  in  illicit  intercourse  with 
another  woman,  unless  she  could 
make  it  appear  that  he  intended 
.to  abuse  his  right;  The  King  y. 
Mannemlle^  5  East.  221 ;  The 
King  v.  Greenhill,  4  Ad.  &  El. 
624 ;  By  St.  2  &  3  Vict.  c.  54,  the 
rights  of  the  mother  are  now 
better  provided  for.  But  before 
that  statute  the  courts  of  chancery 
in  England  were  accustomed  to 
disregard  the  strict  legal  rights  of 
the  father  to  the  custody  of  the 
children,  whenever  the  welfare  or 
interests  of  the  children  required 
it.  In  some  instances  they  have 
taken  his  children  from  him  and 
placed  them  in  the  custody  of  stran- 
gers. They  have  regarded  the 
welfare  of  the  child  as  paramount 
to  the  rights  of  the  father  or 
mother.  In  this  country  our  courts 
of  law,  while  adopting  the  legal 
principle  that  the  father  is  usually 
entitled  to  the  custody  of  his 
children,  have  been  inclined  to 
modify  it  by  adopting  the  equita- 
ble principle  that  this  right  must 
yield  to  considerations  affecting 
the  welfare  of  the  children,  and 
b}**  regarding  more  highly  the 
rights  of  the  mother;  Common- 
wealth V.  Briggs^  16  Pick.  203; 
Pool  V.  Gotl^  14  Law  Reporter, 
269  ;  State  v.  Smithy  6  Greenl.  462  ; 
Mercein  v.  The  People^  25  Wend. 
102. 

In  some*  of  the  States  the  com- 
mon law  has  been  modified  by 
legislation.  In  this  commonwealth, 
if  pai-ents  allow  their  children  to 
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become  traants  or  to  grow  up  in 
ignorance,  the  children  may  be 
taken  by  the  municipal  authorities 
and  placed  in  houses  of  reforma- 
tion or  institutions  of  instruction. 
When  the  parents  live  separate  or 
when  proceedings  for  divorce  have 
been  instituted,  this  court  has 
authority  to  make  decrees  upon 
the  petition  of  either  parent  con- 
cerning the  care,  custody,  educa- 
tion and  maintenance  of  minor 
children;  and  as  between  father 
and  mother  it  is  provided  that  the 
rights  of  the  parents,  in  the  absence 
of  misconduct,  shall  be  held  to  be 
equal, and  the  happiness  and  welfare 
of  the  children  shall  determine  the 
custody  or  possession  ;  Gen.  Sts. 
c.  107,  §§  36,  37.  To  what  extent 
these  rights  impose  obligations  on 
thA  mother  in  respect  to  the  main- 
tenance of  the  children  has  never 
been  determined.  Provision  is 
also  made  for  the  adoption  of 
children,  by  which  all  the  legal 
rights  of  both  parents  may  be 
transferred  to  a  stranger,  by  a 
decree  of  the  probate  court,  and 
the  child  may  become  the  legal 
heir  of  its  adopted  parent.  If  a 
parent  xloes  not  consent  to  such 
adoption  of  liis  child,  or  if  he  is 
not  found  in  the  State,  the  probate 
court  may,  after  the  publication 
of  certain  specified  notices,  decree 
without  his  consent  that  the  child 
shall,  to  all  legal  intents  and  pur- 
pose's, be  the  child  of  the  person 
petitioning   for  the   decree;  Gen. 

Sts.  c.  no. 

This  statute  regards  the  happi- 
ness and  welfare  of  the  children 
as  being  much  more  important 
than  the  legal    rights  of   either 


parent.  Independentl}-  of  the 
statute,  it  is  held  by  this  court 
that  a  father  may  t  ransfcr  to  bis 
child  his  right  to  the  services  and 
earnings  of  the  child,  and  is  bound 
by  his  contract  or  gift  on  this 
subject,  and  that  he  may  by  his 
misconduct  forfeit  his  right  to 
the  custody  and  services  of  his 
child  either  temporarily  or  per- 
manently;  Abbott  V.  Converse,  4 
Allen,  530,  and  authorities  there 
cited." 

The  father's  poverty  or  his  ina- 
bility from  whatever  cause  to 
educate  the  child,  or  afford  it 
an  assured  home,  may  also  be 
a  ground  for  refusing  to  deliver 
the  child  to  him,  and  for  awarding 
it  to  the  motlier,  grandfather,  or  to 
any  friend  or  relative  who  is  able 
and  willing  to  supply  its  wants ; 
see  Ex  parte  Waldron,  13  John- 
son, 418;  The  U.  S.  v.  Oreen^ 
3  Mason,  482;  The  People  v. 
Mercein,  3  Hill;  and  in  the  case 
first  cited,  the  court  refused  on  this 
grpund  to  take  a  child  from  its 
maternal  grandfather  and  deliver 
it  to  the  father.  &o  a  father  who 
suffers  a  third  person  to  stand  in 
loco  parentis,  and  fulfil  the  duties 
which  he  omits  until  new  affec* 
tions  have  supplanted  the  natural 
growth,  should  not  be  permitted 
to  sever  a  tie  which  has  been 
sanctioned  by  his  neglect.  This 
consideration  seems  to  hare  beea 
overlooked  in  Johnson  v.  Terry^ 
34  Conn.  259  ;  although  it  can  have 
little  weight,  unless  there  is  rea- 
son to  suppose  that  the  effect  of 
allowing  the  father  to  assert  his 
right  will  t>e  injurious  to  the  child  ; 
In    the    matter    of  Murphy,    13 
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Howard  Pr.  613;  In  re  Oood^ 
enough^  19  Wisconsin,  274. 
.  JuRismcTioN  OF  Chanceey.'^-. 
The  law  sanctions  the  authority  of 
the  father  not  for  his  own  sake,  but 
that  he  may  train  up  his  children  in 
those  habits  of  order,  industry  and 
morals,  which  are  essential  to  their 
welfare.  It  follows  that  if  he 
shows  himself  unfit  for  such  a 
trust,  he  may  be  removed  by  a 
court  of  equity  or  other  duly  au- 
thorized tribunal,  and  the  mother 
or  some  competent  person  ap- 
pointed in  his  stead ;  Cowls  v. 
Cowls^  3  Oilman  ;  Gardenshire  v. 
ffindsj  1  Head,  402 ;  State  v.  Sti- 
gal^  2  Zabriskie,  289 ;  Garner  v. 
(ror/on,  41  Indiana,  92.  This  ju- 
risdiction seems  to  have  been 
originally  assumed  by  the  chan- 
cellor as  representing  the  king  in 
Lis  capacity  ba  parens  patriae^  and 
may  be  exercised  with  equal  pro- 
priety in  the  United  States  on  be- 
half of  the  commonwealth  ;  Cowls 
V.  Cowls ;  In  the  matter  of  Clif' 
ton^  47  Howard  Pr.  172;  The 
State  V.  Bairdy  3  C.  E.  Green,  195, 
6  Id.  384,  387  ;  Hutson  v.  Town- 
send^  6  Richardson,  249  ;  Striplin 
V,  Ware^  36  Alabama,  88 ;  Arm- 
strong  v.  Stone^  9  Grattan,  lOi, 
106;  Miner  v.  Miner ^  11  Illinois, 
40.  It  extends  to  all  guardians 
whether  cl aiming  tx  jure  naturse^ 
or  by  virtue  of  a  delegated  au- 
thority, and  will  justify  any  order 
that  is  essential  to  the  safety  and 
protection  of  the  infant.  If  both 
claimants  are  manifestly  unfit,  the 
child  may  consequently  be  con- 
fided to  a  thinl  person  or  to  a 
charitable  incorporation ;  Lapitino 
V.  De  Giglio^  G  Philadelphia,  304  j 


Commonwealth  v.  Nutt^  1  Brown, 
143;  and  in  these  instances  the 
power  was  exercised  through  a  writ 
of  habeas  corpus. 

In  Aymar  v.  Roff^  3  Johnson 
Gh.  49,  the  defendant  took  ad* 
vantage  of  the  youth  and  inexpe- 
rience of  a  child  which  was  not 
j'et  twelve  years  old,  to  inveigle 
her  into  a  marriage,  from  which 
she  dissented  on  being  informed 
of  the  nature  of  the  contract  into 
which  she  had  entered,  and  of  the 
duties  and  obligations  which  it 
imposed.  The  bill  which  was  tiled 
in  her  name  and  that  of  her  father, 
who  for  himself,  and  as  her  next 
friend,  set  forth  these  facts  and 
asked  that  she  might  be  declared 
a  ward  of  the  court,  and  that  the 
defendant  migltt  be  restrained 
from  having  any  intercourse  or 
correspondence  with  her.  An  order 
was  made  in  accordance  with  the 
prayer  of  the  bill,  and  the  repoi  ter 
adds  that,  ^^  It  appears  from  the 
cases  referred  to  in  Eyre  v.  The 
Countess  of  Shaftesbury^  2  Peere 
Williams,  111,  112,  that  the  par- 
son and  all  other  persons  con-* 
cerned  in  the  marriage  of  an  in- 
fant without  the  consent  of  the 
guardian  have  been  committed.'' 

In  Cowls  V.  Cowls^  8  Gilman, 
436,  a  bill  was  filed  by  a  divorced 
wife  against  her  husband  for  the 
purpose  of  obtaining  the  custody  of 
their  children,  and  a  reasonable 
allowance  for  their  support.  1  here 
were  two  children  living  when 
the  divorce  was  granted,  ag«d  six- 
and  four  years  respectively.  The 
bill  alleged  that  the  defendant  had 
been  living  since  the  divorce  with 
a  mistress,  and  had  recently  made 
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her  his  wife ;  that  she  was  a  wo- 
man of  notoriously  bad  character, 
and  not  in  any  way  qnalified  for 
the  nurture  and  education  of  the 
children ;  that  they  were  left  en- 
tirely in  her  charge  and  under  the 
influence  of  her  bad  example ;  that 
she  neglected  them  and  was  ad- 
dicted to  excessive  and  frequent 
intoxication;  that  frequent  quar- 
rels took  place  between  him  and 
his  present  wife  in  the  presence  of 
the  children,  and  winch  sometimes 
ended  in  his  driving  her  from  the 
house ;  that  he  was  in  the  habit- 
ual use  of  profane,  indecent  and 
immoral  language.  These  allega- 
tions having  been  admitted  by  a 
demurrer,  it  was  ordered  by  the 
court  below  that  the  children 
should  be  taken  from  the  father, 
and  placed  in  the  custody  of 
the  mother,  and  that  he  should  pay 
the  sum  of  $90  annually  for  their 
support.  This  decree  was  appealed 
from  and  affirmed.  Caton,  J.,  said, 
^^  It  is  clear  that  our  legislature,  in 
providing  that,  "  when  a  divorce 
shall  be  decreed,  it  shall  and  may 
be  lawful  for  the  court  to  make 
such  order  touching  the  alimony 
and  maintenace  of  the  wife,  the 
care,  custody  and  support  of  the 
children,  or  any  of  them,  as 
from  the  circumstances  of  the  par- 
ties and  the  nature  of  the  case  shall 
be  fit,  reasonable  and  just,'  has 
conferred  no  new  authority  or  ju- 
risdiction upon  the  court.  It  was 
by  its  original  jurisdiction  clothed 
with  the  same  power  before.  The 
cases  provided  for  in  this  statute, 
are  necessarily  embraced  in  that 
broad  and  comprehensive  jurisdic- 
tion with  which  the  Court  of  Chan- 


cery is  vested  over  the  persons  and 
estates  of  infants,  and  their  parents 
who  are  bound  for  their  mainte* 
nance. 

4c  «  «  4c  "The  power  of  the 
Court  of  Chancery  to  interfere 
with  and  control,  not  only  the 
estates,  but  the  persons  and  cus- 
tody of  all  minors  within  the  limits 
of  its  jurisdiction,  is  of  verj'  ancient 
origin,  and  cannot  now  be  ques- 
tioned. This  is  a  power  which 
must  necessarily  exist  somewhere, 
in  every  well  regulated  society, 
and  more  especially  in  a  republi- 
can government,  where  each  man 
should  be  reared  and  educated  un- 
der such  influences  that  he  may  be 
qualified  to  exercise  the  right  of  a 
freeman,  and  take  part  in  the  gov- 
ernment of  the  country.  It  is  a 
duty,  then,  which  the  country  owes 
as  well  to  itself,  as  to  the  infant,  to 
see  that  he  is  not  abused,  defraud- 
ed  or  neglected ;  and  the  infant  has 
a  right  to  this  protection.  While 
a  father  so  conducts  himself  as  not 
to  violate  this  right,  the  court  will 
not  ordinarily  interfere  with  his 
parental  control.  I  f,  however,  by 
his  neglect  or  his  abuse  he  shows 
himself  devoid  of  that  affection, 
which  is  supposed  to  qualify  him 
better  than  any  other  to  take 
charge  of  his  own  offspring,  the 
court  ma}"^  interfere  and  take  the 
infant  under  its  own  charge,  and 
remove  it  from  the  control  of  the 
parent  and  place  it  in  the  custody 
of  a  proper  person  to  act  as  guar- 
dian, who  may  be  a  stranger. 

"  The  powers  and  the  duty  of  the 
court  on  this  branch  of  the  sub- 
ject, are  very  satisfactorily  laid 
down  by  Story.    He  says  :   *  The 
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Jurisdiction  of  the  Court  of  Chan- 
cery extends  to  the  case  of  the 
person  of  the  infant,  so  far  as  is 
necessary  for  his  protection   and 
education,  and  to  the  care  of  the 
propert3'  of  tlie  infant  for  its  due 
management  and  preservation,  and 
proper  application  for  his  mainte- 
nance.     It   is    upon   the   former 
ground  principally,  that  is  to  say, 
for  the  due  protection  and  educa- 
tion of  the  infant,  that  the  court 
interferes  with  the  ordinary  rights 
of  parents  as  guardians  by  nature 
or  by  nurture,  in  regard  to  the  cus- 
tody and  care  of   their  children. 
I'or  although  in  general,  parents 
are  entrusted  with  the  custody  of 
the  persons  and  education  of  their 
children,  yet  this  is  done  upon  the 
natural  presumption  that  the  chil- 
dren will  be  properl3'  taken  care  of, 
and  will  be  well  brought  up,  with  a 
due    education    in  literature,  and 
morals,  and  religion,  and  that  they 
irill  be  treated  with  kindness  and 
aflectiun.    But  whenever  this  pre- 
sumption is  removed;   whenever 
(for  example)  it  is  found  that  a 
father  is  guilty  of  gross  ill-treat- 
ment  or  cruelty  towards  his  infant 
children  ;  or  that  he  is  in  constant 
habits  of  drunkenness  and  blasphe- 
my, or  low  and  gross  debauchery  ; 
or  that  he  professes  atheistical  and 
irreligious  principles ;  or  that  his 
domestic  associations  are  such  as 
to  tend  to  the  corruption  and  con- 
tamination of  his  children;  or  that 
he  otherwise  acts  in  a  manner  inju- 
rious to  the  morals  or  interests  of 
his  children ;  in  every  such  case,  the 
Court  of  Chancery  will  interfere, 
sod  deprive  him  of  the  custody  of 
his  children,  and  appoint  a  suitable 


person  to  act  as  guardian,  and  to 
take  care  of  them,  and  superintend 
their  education ;'  2  Story,  Eq.  Jus. 
§  1341. 

^^  Infants  thus  taken  under  the 
charge  of  the  Court  of  Chancery  for 
the  protection  of  their  persons  or 
property,  are  called. wards  of  the 
court,  and  the  guardian,  or  person 
appointed  by  the  court  to  act  as 
guardian,  is  an  officer  of  the  courtf 
and  is  entirely  under  its  direction 
and  control,  and  entitled  to  its  aid 
in  enforcing  a  proper  obedience 
and  submission  on  the  part  of  the 
ward,  and  to  prevent  the  improper 
interference  of  third  persons.     A 
jurisdiction    thus    extensive,  and 
liable  as  we  have  seen,  to  enter  into 
the  domestic  relations  of   every 
family  in  the  community,  is  neces- 
sarily of  a  very  delicate,  and  often 
of   a   very  embarrassing  nature ; 
and  yet  its  exercise  is  indispens- 
able in  every  well  governed  society. 
It  is  indispensably  necessary  to 
protect  the  persons  and  preserve 
the   property  of   those   who   are 
unable  to  protect  and  take  care 
of  themselves. 

To  appl3'  these  principles  to  the 
case  before  us.  What  are  its  cir- 
cumstances ?  After  a  divorce  had 
been  decreed  between  the  parties, 
without  making  any  provision  as  to 
the  care,  custody,  or  maintenance  of 
the  children,  the  mother  tiles  a  bill, 
and  asks  that  the  custody  of  the 
children  shall  be  taken  from  the 
father  for  the  reasons  that  he  has 
for  some  time  been  living  with  a 
prostitute,  whom  he  has  finally 
married,  and  that  the  children, 
who  are  of  a  tender  age,  are  left 
principally  under  her  control  and 
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pernicious  example  and  influence  ; 
that  he  is  very  intemperate  in  his 
habits,  and  profane,  and  is  in  the 
habit  of  using  vulgar  and  obscene 
language  in  the  presence  of  his  fam- 
ily. Here  we  have  grouped  together 
into  one  disgusting  and  revolting 
picture,  those  features  of  a  father's 
character  who  has  become  unwor« 
thy  of  the  charge  of  his  own  off- 
spring, and  any  one  of  which,  as 
we  have  seen  it  laid  down  by  Mr. 
Justice  Story,  will  authorize  the 
court  in  its  discretion,  to  interfere 
and  remove  the  child  without  the 
influence  of  such  a  polluted  at- 
mosphere. Under  such  circum- 
stances, if  these  children  are  al- 
lowed to  remain  with  their  father, 
it  is  vain  to  expect  that  they  will 
be  properly  reared  and  educated. 
It  would  be  too  much  to  hope  that 
they  will  not  be  injuriously  af- 
fected b}'  the  pernicious  examples 
constantly  before  them.  We  cannot 
doubt  but  a  due  regard  for  the 
well  being  of  these  children  re- 
quires the  court  to  take  them  un- 
der its  own  care  and  control. 

And  now  the  question  arises, 
whether  the  court  acted  j  udiciously 
in  giving  the  custody  of  these  chil- 
dren  to  their  mother.  In  deter- 
mining the  fitness  of  tbe  peraon  to 
whom  the  custody  of  these  children 
shall  be  given  to  act  as  guardian, 
the  court  is  not  bound  down  by 
any  particular  form  of  proceeding. 
It  may  be  either  referred  to  a  mas- 
ter to  inquire  and  report  as  to  who 
will  be  a  fit  person ;  or  that  may 
be  inquired  of  in  open  court ;  or 
the  court  may  determine  from  its 
own  knowledge  alone.  At  the 
time,  or  after  a  divorce  is  decreed, 


when  the  court  finds  itself  called 
upon  to  remove  the  children,  or  a 
part  of  them,  from  the  custody  of 
the  father,  it  will  of  course,  if  the 
mother  be  unobjectionable,  place 
them  in  her  charge,  as  it  may  well 
be  expected  that  she  will  feel  more 
solicitous  for  their  welfare  than  a 
stranger.  Indeed,  it  may  often 
happen  in  such  case,  when  no  se- 
rious objection  can  be  urged 
against  tbe  father,  that  it  would 
be  advisable  to  give  to  the  mother 
the  care  of  a  portion  at  least  of  the 
children,  especially  if  they  be 
daughters  of  very  tender  years. 
In  all  such  cases,  the  court  should 
take  into  consideration  all  of  the 
circumstances  of  each  particular 
case,  and  dispose  of  the  children 
in  such  manner  as  may  appear  best 
calculated  to  secure  for  them 
proper  care  and  attention,  as  well 
as  a  virtuous  education. 

It  was  urged  against  the  fltness 
of  the  mother  to  have  the  care  of 
these  children,  that  she  had  shown 
a  want  of  maternal  affection  and 
solicitude  for  their  welfare,  in  not 
having  applied  to  have  them  re- 
moved from  their  father's  control 
at  the  time  the  divorce  was  al- 
lowed. 

Admitting  that  there  are  some 
suspicions  that  the  mother  was  not 
a  judicious  selection  to  have  the 
care  of  these  children,  it  does  not 
necessarily  follow  that  tbe  decree 
should  be  reversed.  The  court 
below  may  at  any  time,  on  the  ap- 
plication of  the  father,  or  any 
other  person  on  behalf  of  the  in- 
fants, or  even  of  its  own  motion,  re- 
move the  mother  from  this  tros^t 
and  appoint  some  other  person. 
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The  Court  of  Chancery  may  re- 
move all  guardians,  whether  ap- 
pointed by  itself,  by  the  Court  of 
Probate,  by  testament,  or  even  by 
express  act  of  the  legislature, 
whenever  it  is  satisfied  that  the 
guardian  is  abusing  his  trust,  or 
the  interests  of  the  ward  require 
it ;  Duke  of  Beaufort  v.  Berty^  1 
Peere  Williams,  103;  2  Story's 
Equity  Jurisprudence,  §  1339." 

In  M'Cordw  OchiUree^SB\&ck' 
ford,  15,  it  was  again  said,  that  the 
necessity  for  the  existence  of  a 
power  adequate  to  the  protection 
of  minors  was  obvious,  and  would 
be  implied  from  a  general  legisla- 
tive or  constitutional  grant  of 
chancery  powers.  In  Maguire  v. 
Maguire,  7  Dana,  181,  the  co^irt 
incidentally  remai'ked,tliat  the  pro- 
tection of  infants  from  brutal  treat- 
ment by  their  parents,  formed  a 
part  of  the  original  jurisdiction  of 
chancery,  and,  as  such  might  be 
exercised  in  this  country  as  well 
as  In  England.  In  The  Siate^v. 
Sligall,  2  New  Jersej',  286,  the 
court  cited  and  relied  upon  2 
Story's  Equity,  sect.  1341,  as  sus- 
taining the  same  proposition  ;  and 
the  right  of  chancery  to  interfere 
for  the  protection  or  infants  against 
the  abuse  of  parental  authority,  by 
removing  them  from  the  custody 
of  the  parents,  has  been  authori- 
tatively asserted  in  other  instances, 
and  said  to  be  incident  to  the  con- 
trol and  supervision  which  equit}' 
is  entitled  to  exercise  over  all 
guardians,  whether  they  derive 
their  authority  from  nature,  from 
the  delegation  of  the  father,  or 
from  the  appointment  of  a  court  of 

probate,  or  other  competent  tribu- 
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nal ;  Wood  v.  Wood^  5  Paige, 
596,  605 ;  The  People  v.  Wilcox, 
22  Barbour,  178 ;  In  the  matter  of 
Wolstonecraft^  4  Johnson  Ch.  80 ; 
Miner  v.  Miner ^  11  Illinois,  43. 

The  power  is  nevertheless  one 
of  much  delicacy,  and  requiring  a 
nice  discrimination  in  its  exercise ; 
Striplin  v.  Ware^  36  Alabama,  87. 
A  man  whom  no  one  can  approve, 
may  be  a  tolerable  parent,  and  ap- 
pear in  a  different  aspect  to  his 
children  from  that  in  which  he  is 
seen  by  the  world. 

While  the  parents  live  together 
they  are  entitled  to  the  custody  of 
their  offspring,  unless  the  case  is 
one  of  such  gross  abuse  or  im- 
morality, as  to  leave  no  room  for 
doubt.  If  they  separate  and  can- 
not agree  which  shall  be  the  guar- 
dian, the  father  has  the  primary 
right,  subject  to  limitations  which 
can  more  easily  be  enumerated 
than  defined;  see  The  People  v. 
3Iercein,S  Hill,  422;  Oishiviler  v. 
Dode,  24  Ohio,  N.  S.  615  ;  Tay- 
lor V.  Jeier^  33  Georgia,  198. 

They  may  nevertheless  all :  be 
reduced  to  the  same  principle, 
that  while  there  is  a  presump- 
tion in  favor  of  paternal  con- 
trol and  discipline,  it  may  be 
rebutted  by  proof  that  the  father 
cannot  in  view  of  all  the  circum- 
stances be  properly  entrusted  with 
the  care  and  nurture  of  the  child  ; 
Mc Bride  v.  McBride^  1  Sush,  15  ; 
Miner  v.  Miner,  1 1  Illinois  40.  The 
question  is  necessarily  a  compli- 
cated one,  depending  on  the 
character,  habits  and  means  of 
the  parents,  and  the  age,  health 
and  sex  of  the  children;  Bash  v. 
Bush^  37  Indiana,  164 ;  Gishwiler 
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v.Z>orfe,24  Ohio,  N.  S.  615;  The 
Slate  V.  Baird^  6  C.  E.  Green,  384  ; 
The  Commonwealth  v.  Addicks, 
5  Binney,  520;  2  S.  &  R.  17. 

The  subject  is  regulated  in  Xew 
Jersey  by  a  statute,  which  pro- 
vides that  where  a  husband  and 
wife  separate  or  are  divorced,  she 
shall  have  the  custody  of  the  chil- 
dren within  the  age  of  seven  years, 
if  she  is  not  an  unfit  person  for 
such  guardianship ;  The  State  v. 
Baird^  6  C.  E.  Green,  384,  393. 

In  the  State  v,  Baird,  a  wife  left 
her  home  in  Philadelphia  clandes- 
tinely with  her  children.  The 
husband  followed,  and  sued  out  a 
writ  of  habeas  corpus  in  the  Court 
of  Chancery.  It  was  held,  that 
where  such  a  question  was  brought 
before  a  chancellor,  whether  by 
petition,  habeas  corpus,  or  formally 
by  a  bill,  it  must  be  governed  by 
the  considerations  which  prevail  in 
a  Court  of  Equity  where  the  inter- 
ests or  guardianship  of  minors  are 
involved.  In  the  case  in  band,  the 
respondent  had  left  her  husband 
without  sufficient  cause,  but  her 
character  was  unblemished,  and 
the  court  might  do  what  seemed 
best  for  the  children  in  view  of  the 
existing  circumstances.  The  judg- 
ment consequently  was,  that  the 
eldest  child,  being  a  woman  who 
had  nearly  attained  her  majority, 
might  follow  her  inclinations, 
which  were  to  her  mother.  That 
the  mother  was  also  entitled  to 
the  custody  of  the  j^oungest  child, 
who  was  under  seven  years,  and 
of  his  brother,  who  was  just  above 
that  age,  and  that  the  three  re- 
maining children    who  were   be- 


tween the  ages  of  nine  and  sixteen, 
should  be  awai*ded  to  the  father. 

So  in  Ex  parte  Schumpert^  6 
Eichardson,  344,  the  court  refused 
to  deliver  a  child  less  than  five 
years  old  to  the  father,  and  oi-dered 
that  it  should  be  suffered  to  remain 
with  the  mother,  on  the  maternal 
grandfather  giving  security  to 
indemnify  the  father  against  lia- 
bility for  its  support  and  main- 
tenance. 

The  public  welfare,  not  less  than 
individual  happiness,  is  concerned 
in  the  strength  of  the  family  tie 
and  the  stability  of  the  home ;  ami 
a  court  will  not  readily  intrust 
children  to  a  parent  whose  faults 
have  occasioned  a  breach  in  the 
domestic  circle.  A  wife  who 
abandons  her  husband  without 
cause,  should  not  be  rewarded 
with  the  possession  of  their  off- 
spring, and  the  principle  is  the 
same  when  her  misconduct  leads 
to  a  divorce;  see  The  People  v. 
Marcein,  8  Paige,  48;  25  Wend. 
68;  3  Hill,  399;  The  Common- 
wealth  V.  Olmstead,  27  Barb. ; 
The  Commonwealth  v.  Briggs,  16 
Pick.  205  ;  Carr  v.  Carr,  22  Grat- 
tan,  168.  In  Carr  v.  Carr^  a 
daughter  was  delivei*ed  to  the 
fatlier  on  this  ground,  with  a  direc- 
tion that  she  should  remain  with 
him  until  the  age  of  eighteen  3'ears, 
although  the  court  would  otherwise 
have  decided   for  the  mother  in 

• 

view  of  the  sex  of  the  child.  In 
like  manner,  a  husband  who  is 
guilty  of  gross  wrongs  which  com- 
pel his  wife  to  withdraw  from  him  or 
sue  for  a  divorce,  is  also  culpable  as 
a  parent,  and  cannot  ask  that  the 
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children  should  be  separated  from 
tlie  mother  whom  he  has  virtaally 
driven  from  her  home ;  Miner  v. 
Miner^   11    Illinois,   40.     If  both 
parents  are  equally  in  fault,  the 
children's   welfare  should  be  the 
primary  consideration,  and  hence 
boys  above  the  age  of  seven  j^ears 
tnay  be   awarded    to  the  father, 
while  the  younger  children  and  the 
girls  are  delivered  to  the  mother ; 
see  Buah  v.  BuHh^  37  Indiana,  164 ; 
The  State  v.  Baird,  3  C.  E.  Green, 
195;  6  Id.   384.     But  an  infant, 
especially  when  of  the  female  sex, 
should  not  be  intrusted  to  a  parent 
who  has  shown  herself  to  be  iicen* 
tious  in  thought  or  expression,  or 
impure  in  act ;  Garner  \,  Gordon^ 
41    Indiana,    92;     21ie    Common- 
wealth V.  Addicks^  2  S.  &  R.  174. 
It  is  now  generally   conceded 
that  children  under  seven  years 
should  be  assigned  to  the  mother, 
as  presumably  best  able  to  afford 
the  care  and  nurture  which  their 
tender     age     requires  ;    Bush    v. 
Buah^  37  Indiana,  164  ;  The  State 
V.    Payne ^    4    Humphrey,     423  ; 
Miner  v.  Miner ^  11  Illinois,  40; 
The  State  v.  Sticja/^  2  Zabriskie, 
286 ;  and  the  period  of  her  guar- 
dianship may  be  enlarged  in  view 
of  the  illness,  sex  or  weakness  of 
the  child,  or  where  the  younger 
of  two  children  who  have   been 
brought  up  together,  is  not  old 
enough  to  be  separated  from  its 
mother,  and    it    would   be   cruel 
if  not   injurious   to  divide  play- 
mates.     The   Stale    v.   Baird,    6 
C.  E.  Green,  384  ;   The  Common- 
xcealih  v.  Addicts^  5  Binney,  520, 
2  S.  A  R.  174;  Miner  v.  Miner ^ 
But  it  is  held  in  New  York  that  a 


wife  who  abandons  her  husband 
without  cause  is  not  entitled  to 
the  children,  although  under  seven 
years  of  age  and  in  need  of  mater- 
nal care :   The  People  v.  Mercein^ 
3  Hill,  399;    The  People  ex  rel. 
Olmstead  v.  Olmstead^  27  Barb.  9. 
It  was  held  in  Miner  v.  Miner ^ 
1 1  Illinois,  40,  that  when  a  bill  is 
filed  for  a  divorce,  the  court  has 
power  to  provide  for  the  custody 
of  the  children,  and  although  the 
husband's   right   is   prima  facie 
paramount,  they  will  not  be  awar- 
ded to  him  when  his  misconduct 
has  led  to  the  separation  from  his 
wife,  especially  if  they  are  of  ten- 
der years,  or  the  female  sex,  and 
need    maternal   care.     Caton,   J., 
said  :  ^^  The  husband's  right  to  the 
custody   of   the   offspring  of  the 
marriage  is  paramount,  unless  he 
has  forfeited,  waived  or  lost  it  by 
misconduct     or     misfortune,     or 
through   the    operation   of   some 
cause  which  is  sufficient  to  deprive 
him  of  it  in  the  opinion  of  an  en- 
lightened chancellor.   In  the  event 
of  a  separation  of  the  parents,  this 
right  must  he  conferred  upon  one 
of  them,  otherwise  the  impulses  of 
their  nature  wou.d  induce  them  to 
resort  to  violence  to  retain  posses- 
sion of  their  children.     Mext  to 
the  right  of  the  father,  that  ol  the 
mother  must  bo  recognized.  These 
rights,  however,  are  subject  to  the 
control  of  the  Court  of  Chancery, 
and  when  its  aid  is  invoked,  while 
it  may  not  disregard  the  natural 
rights  of  parents  and  the  ties  of 
blood,  the  best  interests  of  the 
child  must  be  primarily  consulted. 
It  is  upon  this  consideration  that 
an  infaut  of  tender  years  is  gener- 
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ally  left  with  the  mother  (if  no 
objection  to  her  is  shown  to  exist) 
even  when  the  father  is  without 
blarae,  merelj''  because  of  his  ina- 
bility to  bestow  upon  it  that  ten- 
der care  which  nature  requires,  and 
which  it  is  the  peculiar  province 
of  a  mother  to  supply.  This  re- 
mark will  apply  with  great  force 
in  cases  of  female  children  of  a 
more  advanced  age.  While  the 
affection  of  parents  for  daughters 
may  be  equal, yet  the  mother  from 
her  natural  endowments,  her  posi- 
tion in  society,  and  her  constant 
association  with  them,  can  give 
tliem  that  care,  attention  and  ad- 
vice so  indispensable  to  their  wel- 
fare ;  which  a  father  if  the  same 
children  were  left  to  his  supervi- 
sion, would  be  compelled  in  a 
great  degree  to  confide  to  stran- 
gers. In  no  case  do  I  find 
this  legal  right  of  the  father  as- 
serted, where  a  divorce  has  been 
granted  for  his  fault  or  miscon- 
duct. If  such  right  ever  did 
exist,  so  as  to  abridge  or  control 
the  exercise  of  the  equitable  dis- 
cretion of  the  Court  of  Chancery, 
it  has  been  entirely  removed  by 
our  statute,  which  authorizes  the 
court  when  a  divorce  shall  be 
granted  to  make  such  order, 
touching  the  care,  custody  and 
support  of  the  children,  or  any  of 
them,  as  from  the  circumstances 
of  the  parties,  and  the  nature  of 
the  case  shall  be  fit,  reasonable 
and  just."  A  similar  view  was 
taken  in  Mc Bride  v.  McBride^  1 
Bush,  15. 

Common  Law  Jurisdiction 

If  we  now  turn  to  the  jurisdic- 
tion of  the  courts  of  common  law, 


it  will  appear  lamentably  defi- 
cient although  constantly  invoked. 
The  writ  of  habeas  corpus  ad 
subjiciendum^  which  is  the  only 
means  at  their  command  for  such 
purposes,  is  a  remedy  for  false  im- 
prisonment, and  will  not  be  em- 
ployed to  relieve  any  one  from  a 
custody  which  is  lawful ;  see  The 
People  v.  Mercein^  8  Paige,  48. 
The  object  is  to  afford  redress  and 
protection  to  the  person  by  or  on 
whose  behalf  the  application  is 
made ;  and  if  he  is  not  injuriously 
detained  the  writ  should  be  dis- 
missed. It  was  held  to  follow 
til  at  a  child  could  not  be  removed 
by  such  means  from  the  keeping 
of  its  father,  unless  it  was  sub- 
jected to  some  treatment  or  re- 
straint which  exceeded  the  just 
bounds  of  parental  authority  and 
discipline;  see  The  matter  of 
Kottman,  2  Hill,  S.  C.  363,  364 ; 
Ex  parte  Shinn^  9  B,  Monroe, 
278  ;  The  State  v.  Paine,  4  Hum- 
phrey, 523.  If  the  father  abused 
his  authority  the  court  might  in- 
tervene; Armstrong  v.  Stone,  9 
Grattan,  102,  106  ;  but  his  morals 
and  manners  were  x>therwise  as  ir- 
relevant to  such  an  inquiry,  as 
those  of  the  keeijer  of  2^ewgate 
would  be  to  the  question  whether 
one  who  had  been  duly  committed 
should  be  released.  If  the  fathers 
fitness  was  denied,  recoui*8e  must 
be  had  to  the  Court  of  Ciiancery 
as  the  only  tribunal  competent  for 
such  an  investigation,  and  to  pro- 
vide for  the  safe  keeping  of  the 
ward  after  it  had  been  withdrawn 
from  its  natural  guardian ;  The 
People  V.  Stigal,  2  Zabriskie ;  Tfie 
People  V.  Chigary,  18  Wend.  637, 
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643;    The  People  v.   Wilcox^  22 
Barb.  1T8, 183. 

When  the  father  issued  the  writ, 
the  case  was  so  far  different  thai 
the  court  would  not  interfere  un- 
less the  infant  was  injuriously  de- 
tained. If  it  was  of  such  tender 
years  that  it  could  not  properly  be 
said  to  have  a  Will,  restraint  would 
be  inferred  from  its  being  withheld 
from  the  person  to  whom  it  should 
naturally  incline.  If,  on  the  other 
band,  it  was  old  enough  to  form 
and  express  an  opinion,  and  de- 
sired to  remain  with  the  person 
who  had  it  in  charge,  coercion 
would  not  be  inferred  in  opposi- 
tion to  the  fact,  for  the  sake  of 
vindicating  the  authority  of  the 
father;  llie  People  v.  Porter^  1 
Duer.  709 ;  In  the  matter  of  Kott- 
man,  2  Plill,  S.  C.  362,  A  child 
might  be  told,  under  these  circum- 
stances, that  it  was  at  liberty  to 
go  where  it  pleased,  and  pro- 
tected eundo,  mar  an  do  et  re- 
deundo  against  parental  interfer- 
ence; The  People  v.  Chigary, 
18  Wend.  643.  But  it  was  at  the 
same  time  held  that  some  care 
should  be  had  for  a  being  which 
was  more  or  less  incompetent  to 
think  and  act  for  itself.  That  the 
child  was  full  grown,  and  desired 
to  remain  where  it  was,  would  not 
prevent  the  court  from  restoring 
it  to  the  father,  if  it  was  with- 
held from  him  for  a  wrongful  pur- 
pose, or  for  a  purpose  that  might 
have  an  injurious  effect  on  its 
future  life  or  character;  see  The 
King  v.  Ward,  1  W.  BL  385.  Con- 
versely a  child  of  whatever  age 
^would  not  be  delivered  to  a  father 
Tfho  intended  to  make  a  disposition 


of  it  that  was  contrary  to  law  or 
morals.  This  discretion  was  at 
first  confined  within  such  narrow 
limits,  that  a  child  of  a  year  old 
might  be  taken  from  the  mother's 
arms  and  delivered  to  the  father, 
notwithstanding  the  injury  to  be 
apprehended  from  such  a  separa- 
tion. But  it  has  been  gradually 
enlarged,  and  the  court  will  now 
refuse  to  aid  the  father  when  the 
effect  would  be  injurious  to  the 
child  ;  see  The  United  States  v. 
Green,  3  Mason,  48 ;  Ex  parte 
Waldron,  13  Johnson,  418  ;  The 
State  V.  Stigal,  2  Zabiiskie,  286  ; 
Ex  parte  Kottman, 

The  growth  of  this  jurisdiction 
and  the  limits  within  which  it  is 
still  confined  in  some  of  the  States, 
appear  from  the  case  of  The  State 
V.  Stigal,  It  was  there  held,  in  con- 
formity with  the  English  decisions, 
that  wherein  acontroversy  between 
husband  and  wife  for  the  custody 
of  their  children,  these  are  pro- 
duced under  a  writ  of  habeas  cor- 
pus, the  court  will  not  ordinarily 
deliver  them  to  either  parent,  but 
will  see  that  they  are  allowed  to  go 
with  the  one  whom  they  prefer; 
that  it  was  doubtful  whether  a  child 
which  was  too  young  to  choose, 
could  be  taken  from  the  custody  of 
the  father  and  given  to  the  mother, 
however  profligate  his  conduct  and 
character  might  be ;  but  that  where 
a  child  of  very  tender  years  was 
in  the  mother's  keeping,  the  court 
might  judge  whether  it  should  be 
delivered  to  the  father,  or  suffered 
to  remain  with  the  mother  until  it 
was  less  in  need  of  maternal  care 
and  vigilance.  It  is  said  to  follow 
that,  as  in  the  case  under  consider- 
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ation,  the  husband  and  wife  had 
separated  with  mutual  recrimina- 
tions, of  which  there  was  no  proof, 
he  was  entitled  to  the  eldest  boy, 
who  was  five  years  old, but  that  the  ^ 
two  younger  children  should  not  be 
taken  from  the  mother,  who  was 
living  decorously  with  her  father. 
Randoph,  J.,  said,  "The  power  and 
right  of  the  father  are  allowed  for  the 
benefit  of  the  child,  and  not  to  ena- 
ble him  to  govern  with  arbitrary  ca- 
price or  t3'rannical  control, so  as  to 
subvert  the  very  object  of  the  law 
in  giving  him  the  authority.  Thus, 
when  the  children   would  be  ex- 
posed to  cruelt}''  or  gross  corrup- 
tion, immoral  principles  or  habits, 
or  the  father  is  not  of  the  ability 
to  provide  for  the  support,  educa- 
tion   and  future  prospects  of  the 
child,  and  the  mother  or  person 
with   w^hom   the   child    resides   is 
able,  the  court  will  make  no  order 
granting  the  custody  of  the  child 
to  the  father.     So  if  the  child  is  of 
tender  years,  and  especially  if  a 
female,  or  of  sickl}'  constitution,  in 
the  custody  of  a  mother  against 
whom  there  is  no  charge  but  ina- 
bility to  live  with  her  husband,  the 
court  would  make  no  order  of  re- 
moval.    The   discretion  is  pretty 
broad,  and  perhaps  extending  with 
the  improvements  and  refinements 
of  the  age,  yet  it  is  not  arbitrary,  but 
based  on  sound  principles,  though, 
like   all  other   discretionary   pro- 
ceedings, it  will  take  its  hue  from 
the  oflBcer  exercising  it.  In  Rex  v. 
Greenhill^  4    Ad.  &  El.  624,  the 
father  left  his   home  and  family, 
and   was  cohabiting  with   a  mis- 
tress ;  then   the  mother  left  and 
took  with  her  three  young  chil- 


dren. The  husband  was  otherwise 
of  good  character,  and  had  large 
property,  the  mother  none.  He 
offered  to  abandon  his  mistress  and 
be  reconciled  to  his  wife,  or  to 
take  the  children  to  his  mansloc) 
to  be  educated  under  the  super- 
vision of  his  mother,  and  away 
from  any  immoral  influence.  The 
wife  refused,  and  the  court  made 
the  order  of  removal,  on  the 
ground  that  it  would  be  for  the 
benefit  of  the  children,  and  there 
being  nothing  of  cruelty  or  corrup- 
tion about  the  father  or  his  home, 
the  law  gave  him  the  custod}*. 
But  in  Bex  v.  Dobbins^  and  in 
Bex  v.  Wihon^  in  the  same  book, 
p.  664-5,  note,  where  the  conduct 
of  the  father  at  his  home  came 
within  the  discretionary  excep- 
tions, the  court  refused  to  take  the 
child  from  the  mother.  In  the 
matter  of  Whaldron^  13  Johns. 
Rep.  419,  the  father  was  poor, 
and  his  wife  went  home  to  her 
father  who  was  of  large  estate, 
where  she  was  delivered  of  a  child 
and  died,  leaving  the  child  the 
heir  apparent  to  his  grandfather; 
and  when  it  was  still  of  tender 
age,  the  father  applied  for  its  cus- 
tody ;  but  the  court  refused  it  on 
account  of  the  inability  of  the 
father  and  the  great  benefit  to  the 
child,  and  that  the  special  powers  of 
the  Court  of  Chancery  in  the  case 
invoked  would  be  8ufl3cient  to  cor- 
rect  any  evil.  In  the  case  of 
Nicker son^  19  Johns.  16,  the  court 
say  the  father  is  the  natural  guar- 
dian, and  entitled  to  the  custody 
of  the  child,  if  there  be  no  danger 
of  ill-usage  or  he  be  not  of  grossly 
immoral  principles  or  habits,  or 
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nnable  to  provide  for  him.  In  the 
De  ffaiUmlle  Oase^  the  child  was 

• 

but  twenty-one  months  old,  very 
sickly,  and,  in  the  opinion  of  phy- 
sicians, not  of  an  age  to  be  separ- 
ated from  his  mother;  and  on 
these  grounds  the  court  rightfully 
refused  to  remove  the  child  from 
the  mother,  and  place  him  with 
the  father." 

It  is  established  in  conformity 
with  this  decision  that  an  infant 
will  not  be  removed  by  a  writ  of 
habeas  corpus  from  a  custody 
-which  is  not  illegal  or  injurious  as 
it  regards  him,  although  the  per- 
son witli  whom  he  resides,  or  who 
has  charge  of  him  is  not  legally  en- 
titleii  as  against  the  parent  or  guar- 
dian by  whom  the  writ  was  ob- 
tained ;  In  the  matter  of  Walstone- 
crafty  4  Johnson  Ch.  80 ;  In  the 
matter  of  Kottman^  2  Hill,  S.  C. 
363  ;  The  State  v.  Smithy  6  Green- 
leaf,  462;  The  United  States  v. 
Qreen^  3  Mason,  482.  But  they 
also  hold  that  a  father  cannot  be 
compelled  to  surrender  his  child, 
unless  he  has  abused,  or  is  unduly 
exercising  his  power.  If  the  legal 
custodian  is  unfit  he  may  be  su- 
perseded by  a  court  of  chancery 
or  other,  duly  constituted  tribunal, 
but  this  cannot  be  done  under  a 
writ  of  habeas  cor  pus  ^  or  b^'  a 
court  of  common  law.  Hence  a 
mother  may  fail  in  regaining  the 
possession  of  a  child  which  has 
been  taken  from  her  by  the  father, 
although  the  court  would  have 
declined  to  deliver  the  child  to 
him  ;  see  Foster  v.  Alston^  6  How- 
ard, Miss.  406  ;  In  the  matter  of 
Walstonecraft^  4  Johnson  Ch.  81  ; 
Ex  parte  Williams^  11  Hichardson, 


452;  The  King  v.  Oreenhitl,  6 
Nevile  &  Manning,  244;  In  re 
Hakewill,  12  C.  B.  233.  "  The 
point,"  said  Cresswell,  J.,  in  In  re 
Hakewill^  "was  expressly  deter- 
mined in  this  court  in  Ex  parte 
Skinner  J  9  J.  B.  Moore,  2Y8  (E. 
C.  L.  R.  vol.  n.)  So,  in  The 
King  v.  Greenhilt^  6  N.  &  M.  244 
(E.  C.  L.  R.  vol.  36),  it  was  held 
by  the  Court  of  Queen's  Bench, 
that  the  father  is  entitled  to  the 
custody  of  his  children,  to  the  ex- 
clusion of  their  mother,  although 
they  be  within  the  age  of  nurture ; 
and  that,  where  a  child  is  in  the 
custody  of  the  mother,  the  court 
will  compel  her  to  deliver  it  into 
the  custody  of  the  father,  unless 
it  appear  to  the  court  that  the 
child  will  be  improperly  restrained, 
or  its  morals  contaminated  by 
being  placed  in  the  father's  cus- 
tody. '  The  custody  of  the  father,' 
says  Lord  Denman, '  is  the  proper 
legal  custody.  Where  there  is 
danger  to  the  infant,  in  intrusting 
it  to  the  care  of  the  father,  the 
court  will  not  act  upon  the  juris- 
diction which  they  possess.  There- 
fore, if  there  were  well-founded 
apprehensions  of  the  father's  ac- 
ting with  extreme  harshness  or 
cruelty,  or  with  gross  profligacy 
or  immoral  conduct,  so  that  the 
child  would  be  in  danger  of  con- 
tamination, the  court  would  not 
order  the  child  to  be  delivered  to 
him.'  And  Littledale,  J.,  said  : 
'  Upon  general  principles  of  law, 
the  father  is  entitled  to  the  cus- 
tody of  the  children.  If  they  be 
of  an  age  to  judge  for  themselves, 
they  have  a  right  to  determine 
where  they  will  go :  but,  if  they 
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•be  not,  it  is  the  bounden  dut}'  of 
the  court  to  put  them  in  that  cus- 
tody which  the  law  points  out. 
Supposing  the  children  were  in 
the  custody  of  a  third  person,  and 
the  question  was,  whether  the  father 
or  the  mother  should  be  intrusted 
with  them,  there  could  be  no  doubt 
that  the  court  would  order  them 
to  be  delivered  to  the  custody  of 
the  father,  and  any  application  of 
the  mother  would  not  be  attended 
to.'  If  these  children  were  of  an 
age  to  judge  for  themselves,  we 
might  compel  their  production. 
But  this  application  does  not  em- 
brace the  only  one  of  these  chil- 
drea  who  is  of  such  age  :  it  is  not 
suggested  that  she  is  in  any  im- 
proper custody.  As  to  the  other 
children,  I  think  the  cases  abun- 
dantly show  that  the  primary  right 
of  custody  of  children  is  in  their 
father.'' 

The  objection  to  this  course 
of  decision  is  that  as  a  habeas 
corpus  is  often  the  only  remedy 
within  the  reach  of  those  who  are 
interested  on  behalf  of  the  child, 
it  should  not  depend  on  the  ac- 
cident of  possession,  especially 
when  obtained  by  force  or  fraud. 
Such  a  rule  tends  to  make  the 
infant  the  sport  of  artifice  and 
violence,  to  the  detriment  alike  of 
its  heart  and  morals.  The  ques- 
tion should  not  be  who  has  the 
child,  but  to  whom  it  should  be 
entrusted  for  its  own  sake  and  the 
welfare  of  society ;  see  Johnson  v. 
Terry ^  34  Conn.  259;  Foster  v. 
Alston^  6  Howard,  406.  Two  con- 
siderations should  be  kept  steadily 
in  view  in  every  such  case:  One, 
that  the  primary  object  is  the  wel- 


fare of  tlie  child  ;  the  other,  tliat 
this  will  presumably  be  promoted 
by  delivering  it  to  the  father,  an<l 
that  the  onus  is  on  those  who 
maintain  the  contrary.  Such  was 
the  final  decision  in  The  People  v. 
Mercein^  and  it  was  approved  by 
the  majorit}^  of  the  court  in  Gosh- 
wiler  V.  Dodez^  4  Ohio,  X.  S. 

The  subject  is  now  regulated  in 
some  of  the  States  by  statutes, 
which  confer  a  discretionary  power 
on  the  courts,that  may  be  exercised 
summarily  on  petition  or  through 
a  writ  of  habeas  corpus  ;  see  Tar- 
hinglon  v.  The  State^  1  Carter,  171. 
By  the  common  law,  said  Smith, 
J.,  in  the  case  last  cited,  '*  the 
father,  in  preference  to  the  mother, 
was  entitled  to  the  custody  of  tlie 
children  of  the  marriage ;  and 
this  paternal  right  was  always  en- 
forced in  cases  like  the  present, 
except  under  the  most  peculiar 
circumstances;  The  King \\  Green.' 
hill,  4  Ad.  &  El.  624.  See  also, 
10  Ves.  68;  Jac.  264,  n.;  2  Buss. 
1 ;  2  Sim.  35.  When  it  was  clearly 
established  that  the  father  was  of 
immoral  and  irreligious  principles, 
and  that  thus  his  children  were 
likely  to  be  corrupted,  the  aid  of 
the  courts  to  compel  their  delivery 
to  him  has  been  refused,  but  there 
is  no  pretence  that  such  was  the 
fact  in  this  case.  An  absolute 
want  of  ability  to  provide  for  them, 
would  also,  no  doubt,  have  been 
good  cause  for  such  refusal,  but 
the  proof  in  this  case  falls  short 
of  establishing  such  want  of 
ability. 

"  Very  recently,  the  common  law, 
by  which  the  father,  when  the  hus- 
band and  wife  lived  in  a  state  of 
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separation,  was  entitled  to  the  ab- 
solute dominion  over  the  children, 
to  the  exclusion  of  the  mother, 
has  been  materially  modified  by 
the  statute,  both  in  England  and 
in  this  country.  By  stat.  2  &  3 
Tic.  c.  54,  a  mother  (unless  an 
adulteress)  may,  by  petition  to 
the  lord  chancellor  or  master  of 
the  rolls,  obtain  an  order  for  access 
to  her  infant  children,  but  at  such 
times  only,  and  subject  to  such 
regulations,  as  the  court  shall 
think  proper;  and  if  such  children 
are  within  the  age  of  seven  years, 
the  mother  may  obtain  an  order 
that  the}^  shall  be  delivered  to  her 
and  remain  in  her  custody  until 
attaining  such  age.  See  10  Sim. 
291  ;  11  Id.  178.  In  New  York,  a 
wife  living  separate  from  her  hus- 
band, but  not  divorced,  may,  by  a 
statutory  provision,  sue  out  a 
habeas  corpus  to  have  the  minor 
child  of  the  marriage  brought  be- 
fore the  Supreme  Court,  which 
may  award  the  custody  of  the 
child  to  the  mother,  for  such  time, 
and  under  such  regulations,  as  it 
may  see  fit  to  prescribe,  the  court 
retaining  power,  from  time  to  time, 
to  vary,  modify,  or  annual  its 
order;  2  N.  Y.  R.  S.  148.  The 
object  of  these  statutes  is,  doubt- 
less, to  confer  upon  the  courts  a 
greater  discretionary  power,  in 
these  painful  cases  of  conflict 
between  husband  and  wife  for  the 
custody  of  their  infant  offspring, 
than  they  were  at  liberty  to  exer- 


cise under  the  more  rigid  rules  of 
the  common  law.  For  cases  on 
this  subject,  see  Ex  parte  M^Doic- 
ley^  8  Johnson,  328 ;  Ex  parte 
Waldron^  13  Id.  418;  Ex  parte 
Chegary^  18  Wend.  637  ;  Ex  parte 
Nickerson^  19  Id.  16  ;  Ex  2>aWe 
Bai^ry,  8  Paige,  47  ;  25  Wend.  68  ; 
3  Hill,  399.  The  present  revised 
statutes  of  this  State,  provide,  that 
when  any  husband  and  wife  shall 
live  apart,  without  being  divorced, 
either  party  may  apply  to  the 
court  having  jurisdiction,  for  a  writ 
of  habeas  corpus  to  have  a  minor 
child  of  the  marriage  brought  be- 
fore it,  and,  on  the  return  of  such 
writ,  the  court,  on  due  considera- 
tion of  the  age  and  sex  of  the 
child  or  children,  and  the  respec- 
tive fitness  and  conditions  of  the 
parents,  may  award  tiie  custody 
of  the  child  or  children  to  either 
parent,  under  such  regulations  and 
restrictions,  and  w^ith  such  provi- 
sions and  directions,  as  the  case 
may  require ;  II.  S.  p.  606,  §§  73, 
74.  The  whole  matter,  therefore, 
is  now  left  to  the  sound  discretion 
of  the  court,  having  regard  to 
the  welfare  and  true  interest 
of  the  child,  as  well  as  the  per- 
manent interests  of  society,  in 
the  due  enforcement  of  matri- 
monial obligations.  This  stat- 
ute, however,  was  not  in  force 
when  this  case  was  before  the 
Circuit  Court.  As  the  law  then 
stood,  the  decision  was  unques- 
tionably correct.'^ 
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[*729]        *WARMSTREY  v.  LADY  TANFIELD.* 

4  CAR.  1. 

REPORTED  1  GH.  RBP.  29. 

PossiBfLiTY  Assignable  in  Equity.] — A  grant  of  a  future  possi- 
hility  not  good  in  law^  yet  a  possibility  of  a  trust  may  be  assigned 
in  equity. 

The  plaintiff's  title  appeared  to  be,  that  one  "William  Freeman, 
being  possessed  of  the  third  part  of  the  parsonage  for  the  whole 
term  to  come,  granted  all  his  interest  therein,  to  one  Alboroush, 
in  trust  for  the  use  of  the  said  William  Freeman  and  Alice  his 
wife,  during  their  lives,  and  after  to  the  use  of  such  issue  male 
of  their  two  bodies  as  the  said  William  should  by  will  appoint ; 
and  after,  the  said  William  appointed  the  premises  after  the 
death  of  the  said  Alice  unto  Richard  Freeman,  son  of  the  said 
William  and  Alice;  and  that  the  said  interest  in  law  of  the  said 
Alborough  came  by  mesne  conveyance  unto  John  and  Robert 
Palmer;  and  that  the  said  Richard  Freeman,  during  the  life  of 
the  said  Alice,  who  not  long  after  died,  assigned  the  premises 
unto  the  plaintiff,  and  also  released  to  the  plaintitt',  and  the  said 
Palmers  assured  their  interest  in  law  in  the  said  premises  to  the 
plaintiff. 

The  defendant  insists,  for  title,  that  the  said  Richard  Freeman, 
about  two  years  after  his  assignment  aforesaid  to  the  plaintiff, 
madQ  a  lease  of  the  premises  to  Walter  Thomas  and  John  Make- 
rith,  who  passed  their  estate  to  one  Evans,  and  Hawkins,  in  trust 
for  the  defendant  the  Lady  Tanfield,  and  had  possession  given 
her. 

This  Court,'  with  the  judges,  taking  consideration  of  the  said 
assignments,  grants,  and  release,  were  of  opinion,  and  declared, 
that  howheU  a  grant  of  a  future  'possibility  is  not  good  in  lawy^  yet  a 
r*7^01  P^^'^^^^^^Xy  ^f  ^  trust  in  equity  *might  be  assigned^  and  the 
^  -'  said  Richard  Freeman's  assignment  of  his  said  trust  unto 
the  plaintiff  is  also  confirmed  by  the  assignment  of  the  said  Pal- 
mer, who  had  the  interest  in  law,  and  the  said  plaintiff's  assign- 
ment is  also  precedent  to  the  deed  made  to  the  said  Thomas,  by 
which  the  said  defendant,  the  Lady  Taufield,  claimeth  the  said 
lease. 

■  L.  A.,  fol.  151 ;  1  Eq.  Ca.  Ab.  46,  pi.  10 ;  10  Co.  47. 
»  Lord  Coventry  was  Lord  Keeper. 
^  See  Lampet's  case,  10  Co.  47  a,  48  b. 
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*ROW  V.  DAWSON/  [*731] 

NOVEMBER  27,  1749. 

BEPORTKD  1  VES.  SSI. 

Chose  is  Action  assignable  in  Equity.] — A.  borrows  money  of 
jB.,  and  gives  him  a  draft  upon  a  fund  due  to  him  (A.)  out  of  the 
Exchequer^  which  was  deposited  with  the  officer  from  whom  the  fund 
xoas  payable.  A.  afterwanis  becomes  bankrupt ;  this  is  an  assign- 
ment thereof  to  B.  for  valuable  condsideration,  which  slinll  prevail 
against  the  general  assignees  umkr  the  commission  of  bankruptcy. 

A  chose  in  action^  though  not  assignable  at  law^  is  assignable  in 
equity^  and  no  particular  form  of  words  is  necessary. 

ToNSON  and  Conway  lent  money  to  Gil)8on,  who  made  a  draft 
on  Swinburn,  the  deputy  of  Horace  Walpole,  viz.:  "  Out  of  the 
money  due  to  me  from  Horace  Walpole  out  of  the  Exchequer, 
and  what  will  be  due  at  Michaelmas,  pay  to  Tonson  and  Conway, 
value  received." 

Gibson  became  bankrupt ;  and  the  question  was  whether  the 
defendants  Tonson,  and  the  executors  of  Conway,  were  first  enti- 
tled by  a  specific  lien  upon  this  sum  due  to  the  estate  of  Gibson ; 
or  whether  the  plaintiffs,  the  assignees  under  the  commission,  are 
entitled  to  have  the  whole  sum  paid  to  them ;  it  being  insisted 
for  them,  that  this  draft  was  in  the  nature  of  a  bill  of  exchange, 
and  that  the  property  was  not  divested  out  of  the  bankrupt  at 
the  time  of  the  bankruptcy,  in  law  or  equity. 

Lord  Chancellor  IIardwicke. — At  first  I  little  doubted 
about  my  own  jurisdiction,  and  whether  the  plaintiffs  ought  not 
.to  have  gone  into  the  Exchequer,  as  *being  a  court  of  r^yooi 
revenue  ;  for  this  is  not  a  personal  credit  given  to,  or  de-  ^  ■' 
mand  upon  the  officer,  but  to  be  paid  out  of  that  money  issued 
out  of  the  Exchequer  to  the  officer;  and  this  is  on  warrant,  to  be 
paid  out  of  the  revenue  of  the  Crown  for  public  services.  But 
there  is  something  in  the  present  case  delivering  it  from  that : 
the  officer  admits  he  has  received  a  sum  of  money  applicable  to 
this  demand,  which  brings  it  to  the  old  case  of  a  liberate,  which 
a  person  has  under  the  Great  Seal  for  the  payment  of  money ; 
upon  admission  that  the  officer  had  money  in  his  hands  applica- 
cable  to  the  payment,  and  proof  thereof,  that  would  give  courts 
of  law  a  jurisdiction,  so  that  an  action  of  debt  might  be  main- 
tained on  the  liberate. 

This  demand,  and  the  instrument  under  which  the  defendants 
claim,  is  not  a  bill  of  exchange,  but  a  draft,  not  to  pay  generally, 

1  Reg  Lib.  1749,  B.,  fol.  89. 
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but  out  of  his  particular  fund,  which  creates  no  personal  demand  ; 
therefore,  not  a  draft  on  personal  credit,  to  sro  in  the  common 
course  of  negotiation,  which  is  necessary  to  bills  of  exchange,  by 
draft  on  the  general  credit  of  the  person  drawing,' the  drawee, 
and  the  indorser,  without  reference  to  any  particular  fund.  The 
iirst  cade  of  which  kind,  I  remember  to  have  been  determined  in 
B.  R.  not  to  be  a  bill  of  exchange,  was  a  draft  by  an  officer  on 
the  agent  of  his  regiment  to  be  paid  out  of  his  growing  subsist- 
ence. Then  what  is  it,  for  it  must  amount  to  something?  It  is 
an  agreement,  for  valuable  consideration  beforehand,  to  leni  rnoney  on 
the.  faith  of  being  satisfied  out  of  this  fund  ;  which  makes  it  a  very 
strong  case.  If  this  is  not  a  bill  of  exchange,  nor  a  proceeding 
on  the  personal  credit  of  Swinburn  or  Gibson,  it  is  a  credit  on  this 
fiind^  and  must  amount  to  an  assignment  of  so  mnch  of  the  debt :  and, 
though  the  law  does  not  admit  an  assignment  of  a  chose  in  action^^  this 
Court  does  ;  and  any  words  will  do^  no  particular  words  being  neces- 
sary thereto. 

In  the  case  of  a  bond,  it  may  be  assigned  in  equity  for  valua- 
ble consideration,  and  good,  although  no  special  form  used. 
Suppose  an  obligee  receives  the  money  on  the  bond,  and  there  is 
r*73S1  ^^'^^^^  ^'^  ^^^  back  of  it,  "  Whereas  I  have  *received  the 
^  -I  principal  and  interest  from  such  an  one,  do  you  the  obligor 
pay  the  money  to  him."  This  is  just  that  case;  only  it  is  not  a 
del)t  arising  from  specialty:  therefore,  like  an  assignment  of  rent, 
by  direction  to  a  tenant  or  steward,  to  pay  so  much  of  a  year's 
rent  to  a  third  person. 

The  case  of  Ih/all  v.  Rowles^^  now  under  the  consideration 
of  the  Court,  occurred  to  me.  There  the  assignment  of  debts,  of 
which  no  pos>«ession,  came  in  question;  but  those  are  debts  de- 
pending on  partnership,  and  mentioned  there  how  far  the  assign- 
ment of  a  bond  should  be  supported  against  the  assignees  under 
the  commission ;  and  it  is  clear  that  they  have  been  supi)orted 
where  the  bond  has  been  delivered  over;  but  if  not,  some  doubt 
has  been,  whether  it  should  be  supported  on  the  foot  of  the  clause* 
in  the  statute  Jac.  I. 

But  this  is  clear  of  that  doubt,  because  this  was  a  debt  due  to 
Gibson  without  any  specialty.  This  draft,  which  amounts  to  an 
assignment,  is  deposited  xoith  the  offirer  Swinburn,  and  therefore  it 
attached  immediately  upon  it;  so  that  Swinburn  could  not  have 
paid  this  money  to  Gibson,  supposing  he  had  not  been  bankrupt, 
without  making  himself  liable  to  the  defendants;  because  he 
would  have  paid  it  with  full  notice  of  this  assignment,  for  valua- 
ble consideration. 

.    >  And  80  is  a  possibility  for  valanble  consideration;  1  Ves.  8D1.     And   see 
Warms  trey  v.  Lady  Tanfield,  ante,  p.  729. 
'  See  next  page. 


RYALL    V.ROWLES.  1583 


RYALL  V.  ROWLES.^  [*734] 

FEBRUARY  24,  1747-8;  JANUARY  27,  1749-5C. 

BEPORTED  1  YES.  348. 
ASSFGNMENT    OF    DkBTS    WITHOUT    NOTICB    TO    DeBTOR,   INVALID 

AGAINST  Assignees  in  Bankruptcy.] — Assignee  by  way  of  mort- 
gage of  goods  and  chattels^  or  choses  in  action ^  allowing  the  assignor 
to  continue  in  the  possession,  or  in  the  order  and  disposition  ofthem, 
will,  upon  the  constmction  of  21  Jac,  1,  c.  19,  as,  10,  11,'  have  no 
specific  lien  on  them  against  his  assignees  in  bankruptcy, 

William  Harvest,  a  trader  within  the  several  statutes  con- 
cerning bankrupts,  in  June,  1732,  borrowed  from  Benjamin  and 
Joseph  Tomkins  1500^,  and,  as  a  security,  conveyed  and  assigned 
his  dwelling  house  and  brew  house  at  Kingston,  and  all  the  cop- 
pers and  utensils  in  tmde  belong  thereto,  by  way  of  mortgage, 
subject  to  redemption. 

He  afterwards  took  Jonatlian  Stephens  into  partnership  with 
him,  and  in  less  than  a  month  after  the  partnership,  December 
22, 1736,  made  a  second  mortgage  to  Potter,  in  trust  tor  Jonathan 
Stephens,  of  his  moiety  of  not  only  the  utensils,  but  the  stock  in 
trade,  debts,  profits,  &c.,  for  securing  a  sum  of  money  then  lent  to 
him  by  Jonathan  Stephens,  and  any  futux'e  sums  that  should  be 
lent. 

December  10, 1737,  he  made  a  third  mortgage  of  the  seventh 
part  of  his  undivided  moiety  of  all  the  stock  in  trade,  utensils, 
debts  due  or  to  grow  due,  to  Sir  James  Reynel. 

April  24,  1738,  he  made  a  fourth  mortojage  of  the  seventh  part 
of  his  undivided  moiety,  with  the  same  description,  to  Skip. 

^September  7,  1738,  he  made  a  fifth  mortgage  to  Jona-  r^T-^r-i 
than  Stephens,  for  securing  to  him  2000Z,  which  Stephens  ^  "*  J 
had  paid  to  one  Baugh,  who  had  the  original  mortgage  on  the 
freehold  estate ;  the  real  premises,  which  were  conveyed  by  way 
of  lease  to  Tomkins,  having  been  mortgaged  to  Philip  Stone  in 
1725,  and  assigned  to  Baugh,  who  assigned  to  Stephens  upon 
being  paid  the  2000^. 

He  afterwards  made  a  sixth  mortgage  to  George  Harvest,  his 
son,  of  the  seventh  part  of  his  undivided  moiety  of  the  partner- 
ship, stock  in  trade,  debts,  utensils,  and  profits,  in  consideration  of 
a  sum  of  money  lent. 

iS^otwithstanding  these  several  mortgages,  he  continued  in  pos- 
session of  the  utensils  and  slock  in  trade  as  before,  altered,  disposed, 
and  mortgaged  them  as  his  own,  and  received  the  debts  in  partner- 

m 

«  aS,  C,  1  Atk.  165 ;  nom.  RyaU  v.  RoUe. 

2  Repealed,  but,  with  some  modifications,  re-enacted.     See  note,  post. 
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ship  with  Stephens,  without  any  control  from  any  of  the  mort- 
gagees till  1740,  when  he  failed  and  became  bankrupt. 

Then  the  assignees  and  mortgagees  insisted  on  the  right  to  the 
several  goods,  stock,  &c.,  comprised  in  their  several  assignments, 
in  opposition  to  the  general  creditors  claiming  under  the  commiB- 
sion. 

The  cause  was  heard  before  Lord  Chancellor  Hardwicke,  the 
Seal  after  Michaelmas,  1747,  and  it  being  a  new  case,  his  Lord- 
ship, ordered  it  to  be  argued  by  two  counsel  on  each  side,  assisted 
by  the  Judges,  upon  the  question,  whether  all  or  any  and  which 
of  tliese  mortgages  came  within  the  stat.  21  Jac.  1,  c.  19,  particu- 
larly the  latter  part  of  the  tenth,  and  the  whole  of  the  eleventh 
'  section,  or  not  ?     It  was  argued  February  24,  1747-8. 

Solicitor- General  (the  Hon.  William  Murray,')  and  Mr.  Noel^ 
for  the  assignees  under  the  commission. — The  questions  upon  the 
construction  of  this  statute  are  two:  first,  whether  any  convey- 
ance of  goods  or  chattels  by  way  of  mortgage,  or  with  condition 
of  redemption,  is  within  that  statute  ?  The  second,  if  the  Court 
should  think  so,  whether  any  of  these  six  mortgages  are  within  the 
clause  as  to  any  of  the  goods  comprised  therein  ;  the  consequence  of 
r*7361  ^^''^^^^  is,  that  they  must  be  as  creditors  under  *the  com- 
^         ^    mission,  and  not  be  preferred  to  the  other  creditore? 

The  first  will  depend  on  the  true  construction  of  the  Act  itself; 
to  find  out  which  three  things  are  to  be  resorted  to:  the  circum- 
stances at  the  time  of  making  the  Act, — for  to  them  the  law  was 
adapted, — the  remedy  intended,  and  the  mischief  designed  to  be 
prevented  thereby,  and  judicial  explanations  of  the  Act  since, 
it  will  appear,  that  some  conditions  of  redemption  are  within 
this  clause,  and  that  it  was  calculated  tor  this.  When  this  Act 
was  made,  fraudulent  conveyances  were  sufliciently  guarded 
against  by  18  Eliz.  cc.  6,  7.  Twyne^s  casc^  8  Co.  80,  upon  the 
construction  of  that  Act,  was  considered  so  strongly  within  it, 
that  the  party  was  punished  criminally  ;  and  particular  provisions 
are  made  by  that  statute  in  case  of  bankruptcy.  Fraudulent  con- 
veyances, then,  being  provided  for  before,  were  never  intended  by 
the  Act  now  in  construction,  but  the  thing  intended  was  an  equal 
distribution  amongst  creditors,  which  was  very  unequal,  some 
creditors  getting  prior  liens  several  ways,  as  by  bond,  judgment, 
&c.,  to  take  away  ;  which  priority,  unless  whei'e  satisfaction  by 
execution  and  recovery  before  the  bankruptcy,  was  the  intention 
of  the  Act,  and  to  reduce  creditors  who  had  trusted  the  bankrupt 
generally  to  equality.  Another  way  creditors  had  of  gaining  a 
priority  was  by  pledged  goods ;  and  after  that,  a  new  way,  by 
conveyance  without  delivery  ot  the  goods.  Anciently, as  ap[)ear8 
from  the  Year  Books,  6  lien.  7,  fol.  i,  delivery  was  necessary  to  a 
sale,  and  was  often  done  by  parol.  'Ihe  pledge  must  be  delivered 
over  to  the  pawnee  himself  at  the  time  of  borrowing,  otherwise 

>  Afterwards  Lord  Mansfield. 
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iiD  property  vested  in  him.  But  that  doctrine  was  afterwards 
exploded,  as  in  Yelv.  164,  and  2  Leon.  BO^  {Clark's  case^)  where 
the  property  was  held  vested,  though  no  delivery  at  the  time. 
And  Owen,  124,  held,  that  euch  pawnee  might  assign  over  his 
property ;  so  that  wherever  the  conveyance  was  under  hand  and 
seal,  it  was  not  necessary  to  vest  the  property  by  delivery  of 
goods  pledged.  There  is  no  real  distinction  between  the  words 
mortgaging  and  pledging:  the  first  *being  generally  applied  r«7q7-| 
to  lauds,  the  other  to  goods ;  and  they  are  in  effect  sy  nony-  L  J 
mouB  terms.  As  to  lands,  the  mortgagee  holds  by  title ;  and  the 
title  deeds  always  are,  or  should  be,  in  his  f)Osse8sion.  But  as  to 
goods,  there  is  no  hold  where  the  pawnor  keeps  them  in  his  pos- 
session. The  end  of  the  Act,  therefore,  being  to  reduce  creditors 
to  equality,  it  is  but  reasonable  to  put  such  creditors  who  took 
pledges  and  left  them  iu  the  hands  of  the  bankrupt  or  pledger,  to 
dispose  of  and  alter  them  as  he  pleased,  upon  equality  with  other 
creditors ;  for  the  mortgagees  give  the  bankrupt  a  general  credit. 
Suppose  a  diamond  pledged  for  a  large  sum,  and  the  pawnor  keeps 
]:K>ssession  of  it,  if  he  sells  the  diamond,  as  he  may  do  the  next 
day,  ihe  creditor  must  come  in  under  a  commission.  The  incon- 
venience in  allowing  a  preference  in  cases  of  these  secret  convey- 
ances, is  greater  than  that  of  judgments,  which  are  public  and 
open;  not  that  the  Act  intended  to  restrain  the  pawning  and 
selling  goods  generally :  and  there  might  be  a  sale  of  goods  where 
possession  could  not  be  given  ;  as  of  Bhif>s  at  sea,  and  goods  and 
merchandize  that  are  bringing  home.  Cjuch  conveyances,  then, 
by  way  of  mortgage,  are  within  the  reason  of  the  Act ;  and  the 
question  is,  whether  within  the  letter?  The  word  convey^  in  the 
preamble,  extends  to  all  conveyances  in  general,  wheiher  absolute 
or  by  condition.  Mortgages  of  lands  or  goods  are  in  this  Act 
called  conveyances.  And  where  a  general  word  is  mentioned  to 
take  iu  all,  it  is  not  usual  afterwards  to  specify  particular  words 
which  come  after  it.  Ihe  mischief  recited  \\\  the  preamble  is 
material,  often  happening.  It  never  was  a  frequent  practice  to 
buy  goods  absolutely,  and  to  leave  them  in  the  possession  of  the 
vendor  to  do  as  he  would  with  his  own  ;  which  case*  never  hap- 
pens without  fraud.  And  the  preamble  supposes  a  good  consid- 
eration, not  upon  fraud ;  against  which  case,  if  the  legislature  had 
intended  a  provision,  it  would  have  put  it  upon  that.  But  they 
knew  that  would  be  void  by  18  Eiiz ,  and  were,  therefore,  pro- 
viding against  conveyances  by  way  of  mortgage,  the  mortgagor 
keeping  possession,  and  exercising  all  acis  ot  ownership.  The 
^enacting  part  is  very  carefully  penned,  and  every  word  r^-uo-i 
deserves  to  be  weighed.  The  goods  must  be  originally  ^  ^ 
the  property  of  the  bankrupt,  and  conveyed  by  liim,  and  must 
continue  in  the  order  and  disposition  of  ttie  bankrupt.  It  is  ob- 
jected that  a  mortgagee  or  grantee  on  redemption  cannot  be 
called  owner  or  proprietor;  but  the  Act  considers  him  as  such. 
The  words  take  m  all  ownerships  whatsoever :  some  for  greater 
interests,  others  for  less ;  and  the  pawnee  or  mortgagee  is,  in 
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point  of  law,  considered  as  proprietor,  and  may  maintain  trover 
upon  it,  alihouo^h  that  action  is  founded  in  property.  Such  con- 
veyance by  pledge  has  been  held  to  be  good  asrainst  extent  of  the 
Crown,  because  the  property  is  altered.  3  feul.  17,  shows,  that 
pawnee  has  a  special  property,  so  that  no  act  of  pawnor  can  affect 
it  by  outlawry  or  felony.  So,  if  a  lease  for  years  is  made  of 
goods,  a  scire  facias  for  the  King  upon  a  subsequent  outlawry, 
shall  not  aftect  them  till  the  lease  ended.  It  is  objected,  that  the 
word  true  is  added  to  owner  or  proprietor^  and  that  the  mortgagee 
never  was  deemed  such ;  but  true  is  never  put  in  opposition  to 
special^  but  /^/ fee,  owner;  and  it  is  so  meant  in  this  Act.  It  is 
said,  that  mortgages  are  allowed  and  accepted  out  of  the  Act, 
power  being  by  another  clause  given  to  the  cotumissioners  or  as- 
signees to  redeem.  But  though  a  trader  may  mortgage,  his  goods 
must  be  delivered  to  the  mortgagee,  or  in  the  hands  of  a  third 
person,  and  not  remain  in  mortgagor,  besides,  that  clause  only 
gives  the  same  p  >wer  the  assignees  had  before,  in  place  of  the 
bankrupt.  As  to  judicial  expositions  upon  this  statute  since,  it 
has  been  held,  that  the  preamble  shall  be  taken  into  construction, 
•  and  the  enacting  part  controlled  by  it.  So  held  by  Chief  Justice 
Holt,  in  UApostre  v.  L^ Flaistrier,  cited  in  1  P.  Wm.  318. 

Chief  Justice  Lee. — My  account  of  that  case  is  difterent  from 
that  in  Peere  Williams,  evidence  having  been  given  of  the  altera- 
tion of  the  diamonds  by  taking  them  out  of  the  sockets.  It  was 
held  by  the  Court,  that,  oft'ering  to  sell  generally  was  sufficient 
r*7'^Ql  ^"^'^^^^^^  ^^  offering  *to  sell  as  owner;  but  no  judgment 
'■  J  was  given,  it  being  adjourned  for  further  argument,  al- 
though the  Court  said,  if  this  was  not  within  the  Act,  they  knew 
not  what  was.  I  had  occasion  to  cite  this  case  before  Lord  Ray- 
mond, at  Guildhall,  and  it  was  then  said,  there  was  no  determi- 
nation upon  it. 

Lord  Chancellor  Hardwicke. — I  have  seen  another  note  of 
that  case ;  and  it  appears  to  have  been  argued  a  second  time, 
when  Sir  Edward  Jsorthey  took  the  distinction,  that  the  enacting 
part  was  controlled  by  the  preamble.  Search  was  directed  to  be 
made  for  the  rule,  which  was  found  ;  and  this  matter  was  deter- 
mined Pasch.  9  Anne ;  but  whether  upon  the  point  in  question  or 
not,  did  not  appear. 

I^or  the  general  assignees. — In  August,  1744,  JEr  parte  J/arsA,* 
his  Lordship  held,  that  plate  in  trust  for  benefit  of  the  wife  was 
not  within  the  statute,  not  being  of  the  bankrupt,  or  conveyed 
by  him.  The  preamble  then  makes  part  of  the  enacting  clause, 
and  is  the  key  to  it,  (1  P.  Wms.  517,)  notwithstanding  the  gene- 
ral Act  of  l*arliament  may  take  its  rise  from  a  particular  case, 
and  ought  to  be  construed  to  prevent  the  'mischief,  and  advance 
the   remedy.     The   question  of   the   mortgage  of  goods   being 

'  1  Atk.  158. 
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within  this  Act  of  Parliament  has  been  in  judgment  before. 
The  case  of  Stephens  v.  SoU^^  July  6, 1786,  which  was  solemnly 
argued,  is  in  point  There  William  Tappenden,  indebted  to  the 
plaintiff  in  14002.,  for  securing  pay ment  thereof  mortgaged  to  the 
plaintiff  some  leasehold  estates,  whar&,  and  three  hoys,  but  kept 
possession  of  the  hoys,  and  sometime  after  became  bankrupt. 
The  plaintiff  brought  an  ejectment,  and  ^ot  possession  of  the 
leasehold  estate,  but  the  assignee^  got  the  noys.  The  leasehold 
not  being  sufficient  to  pay  the  plaintiff  his  principal  and  interest, 
he  brought  a  bill  to  foreclose,  and  to  compel  tne  assignees  to 
redeem  3ie  hoys,  or  that  they  might  be  sold  to  pay  his  demands. 
The  assignees  admitting  the  leasehold  not  sufficient  to  pay  the 

C^  'ntiff,  insisted  on  their  ri^ht  to  the  hoys  under  the  statute,  the 
krupt  having  the  possession,  and  acting  as  owner  thereof  till 
r'^74ni  ^^^^^^  ^bankrupt.  Lord  Talbot  decreed  that  the  plain- 
■-  '  "J  tiff  might  be  at  liberty  to  come  in  under  the  commission 
for  his  deficiency ;  dismissing  the  bill  so  fia.r  as  it  required  account 
of  the  profits  of  the  hoys,  which  were  ordered  to  be  sold  for  the 
benefit  of  the  creditors  in  general.  Ko  case  has  since  occurred 
where  it  was  held  that  a  mortgage  by  way  of  condition  is  not' 
within  this  clause;  and  wherever  it  has  come  before  the  Lord 
Chancellor,  with  proper  fiicts  so  as  to  create  a  doubt,  it  has  been 
sent  to  be  tried ;  as  in  Bourne  v.  Dodsrm^  5th  December,  1740 ; 
but  it  never  was.  So,  upon  the  bankruptcy  of  Baymxmd^  Ex  parte 
JPage^  where  the  mortgagees  gave  it  up,  coming  in  under  the 
commission. 

If,  then,  any  or  some  mortgages  may  be  within  this  Act,  the 
second  question  is,  whether  tne  six  mortgages,  or  any  of  them, 
are  within  the  statute,  which  will  depend  on  three  considerations: 
the  nature  of  the  chattels,  the  interest  conveyed,  the  persons  to 
^whom  or  for  whose  benefit  they  are  conveyed.  The  chattels  are, 
stock  and  utensils  in  trade,  the  debts  due  and  to  be  due ;  and  yet, 
possession  of  the  whole  was  left  with  the  bankrupt,  who  had  the 
order  and  disposition  of  them  as  before,  sold,  altered,  and  dis- 
posed as  owner,  was  reputed  as  such ;  and  all  this  with  the  express 
consent  of  the  mortgagee,  who  might  have  prevented  this,  the 
nature  of  the  conveyance  being  so.  Nor  was  ne  to  account  with 
the  disponee  for  what  he  should  sell,  nor  for  any  of  the  debts  he 
should  recover,  for  that  might  probably  have  altered  the  case. 
As  to  the  specific  goods  that  were  to  be,  the  assignments  of  them 
are  merely  void  at  law,  and  only  to  be  supported  in  equity  by 
way  of  agreements  to  be  performed,  when  the  goods  come  in 
esse,  this  Court  considering  it  as  done  from  the  time  it  ought; 
whereas  Courts  of  law  only  give  reparation  by  damages.  As  to 
the  debts,  present  and  future,  they  cannot  be  assigned  at  law ; 
and  in  equity,  it  can  only  be  supported  where  the  assignees  have 
a  proper  power  to  sue  for,  recover,  and  receive  the  debts  assigned; 
whereas  nere,  the  bankrupt  after  conveyance  is  to  sue,  Ac,  and 

^atedl  Atk.  157, 161. 
*1  Atk.  164. 
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r*74n  ^^^  ^  come  to  any  account;  and  *debt8  come  within  the 
L  J  words  and  meaning  of  the  Act,  within  the  word  chattels^ 
and  would  pass  in  a  will  thereb3%  As  to  the  interest  conveyed, 
they  are  all,  except  one,  shares  of  the  stock ;  and  the  Act  requires 
delivery,  and  that  possession  should  be  altered.  The  mortgagees 
of  part  ou^ht  to  come  into  the  trade  and  act  as  part  owners;  and 
then  it  will  be  notorious  who  are  the  true  owners,  which  answers 
the  objection,  that  delivery  could  not  be  given  of  parts  of  the  goods. 
As  to  the  persons  claiming  the  benefit  of  the  assignments,  it 
must  be  admitted,  that  each  partner  has  a  pledge  on  the  partner- 
ship effects  for  what  is  due  to  him,  upon  adjusting  the  accounts, 
and  the  surplus  must  be  divided.  But  here  the  money  advanced 
by  Stephens  has  nothing  to  do  with  the  partnership,  being  an 
entire  separate  loan ;  and  if  this  is  suffered  to  stand  against  the 
rest  of  the  creditors,  it  will  elude  all  the  act  of  bankruptcy,  for 
most  trades  of  the  City  are  carried  on  in  partnership.  Stephens 
was,  after  the  conveyance,  owner  of  the  whole,  redeemable  as  to 
one  moiety ;  yet  Harvest  continued  to  act  in  the  partnership,  and 
sold  and  disposed  of  his  moiety  as  he  pleased.  Then,  as  to  the 
general  expediency,  the  policy  of  the  law  has  been  always  to 
level  creditors,  except  sucn  as  have  recovered  satisfaction,  or  got 
such  possession  as  cannot  be  defeated ;  whereas,  if  this  method 
of  mortgaging  were  allowed,  one  or  two  favorite  creditors  would 
sweep  away  the  whole,  nor  would  creditors  know  what  to 
trust  to.  Trade  cannot  be  carried  on  without  credit,  which  would 
be  destroyed  if  such  liens  are  allowed  to  give  a  priority ;  and  for 
above  a  century  have  the  legislature  been  guarding  against  it.  It 
is  no  injustice  to  turn  aside  such  mortgagees,  who  trust  the  credit 
of  the  bankrupt,  and  would,  in  cases  of  insolvency,  set  up  their 
conveyances  to  defeat  others,  who  were  induced  to  trust  on  the 
credit  of  his  stock  and  trade :  not,  indeed,  that  all  mortgages 
of  goods  without  delivery  are  void,  as  of  ships  or  cargo  at  sea ; 
but  then,  everything  is  done  to  enable  the  taking  possession  upon 
arrival,  as  invoices,  bills  of  lading,  &c.  So,  m  case  of  bulky 
r*7491  g^^^^j  delivery  of  the  key  of  the  warehouse  to  *the 
L  '  ^^J  mortgagee ;  but  these  cases  fall  not  within  the  Act,  nor 
the  mischief  intended  to  be  remedied. 

Attomej/' General  (Sir  Dudley  Rider),  and  Mr.  WUbrahanty  for  all 
the  Tnortgagees. — The  general  question  is,  whether  any  and  which  of 
these  mortgages  are  securities,  under  which  the  several  defend- 
ants claim,  are  made  void  in  the  whole  or  in  part  by  21  Jac.  1,  c. 
19?  Upon  which,  two  considerations  arise:  whether  the  particu- 
lar interest  claimed  by  the  mortgagees  in  goods  be  such  as  made 
them  true  owners  within  the  clause  of  that  Act;  secondly,  as  to 
the  goods  assigned,  what  possession  could  be  given  7  The  true 
view  of  the  laws  relating  to  bankruptcy  is,  that  all  conveyances 
to  defeat  creditors  shall  be  absolutely  void.  The  real  ground  of 
the  conveyance  was  to  be  inquired  into,  to  rebut  the  general 
charge  of  fradulent  conveyance ;  and  it  would  be  an  odd  con- 
struction, that,  in  all  events,  although  a  valuable  consideration 
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were  paid,  it  shall  be  absolutely  void,  because  the  possession  was 
left  in  the  conveyer.  Though  strong  evidence  of  fraud,  it  was 
only  evidence,  and  capable  ot  being  rebutted;  and  the  considera- 
tion, if  good,  was  a  strong  circumstance  to  be  opposed  thereto. 
The  meaning  of  the  Act  was  to  prevent  false  credit,  by  a  person 
having  goods  which  did  not  belonff  to  him,  being  sold  absolutely. 
Not  a  word  in  the  Act  about  pledges,  but  only  general  convey- 
ances. A  mortgage  is  the  appropriation  of  a  specific  thing  to 
certain  purposes,  not  only  for  payment  of  money  but  for  indemni- 
fying on  divers  occasions.  A  pledge  requires  delivery  of  the 
toine;  a  mortgage  does  not.  That  they  differ,  may  be  seen  by 
Justinian's  Inst.,  Tib.  4,  tit  6,  s.  7,  and  by  the  definition  of  Hypo- 
theca  and  Pignus,  Bro.  271,  Trespass.  It  is  no  pledge,  unless 
delivered  at  the  same  time.  But  tne  mortgagor  is  presumed  and 
understood  to  have  possession;  nor  was  the  retaining  possession 
ever  evidence  of  fraud,  where  the  conveyance  was  intended  only 
as  a  mortgage :  2  Bui.  226.  It  is  the  same  with  regard  to  goods 
as  to  lands:  I^rec.  Ch.  285;  where  a  redemption  was  intended,  the 
produce  of  goods  may  be  granted,  as  *well  as  the  goods  p  ♦740-1 
themselves.  The  words  owner  and  proprietor  are  to  be  ^  '  J 
limited  by  the  nature  of  the  conveyance,  and  extend  not  to  mean 
the  real  owner  in  all  cases.  Though  the  preamble  is  the  key.  Lord 
OowpeTy  in  Copeman  v.  Gallanty  IF.  Wms.  314,  would  not  allow 
that  the  preamble  should  restrain  the  enacting  clause.  A  factor, 
having  goods  sent  him  from  abroad  to  sell,  is  not  owner  within 
the  Act;  because,  if  he  becomes  bankrupt,  the  Court  will  take 
the  goods  out  of  the  hands  of  the  assignees  for  the  right  owner. 
It  is  common  to  have  general  Acts  ot  Parliament  from  particu- 
lar cases;  and  sometimes  the  legislature  recites  the  particular, 
and  sometimes  a  general,  reason.  The  preamble,  therefore,  where 
general,  ought  to  be  considered  with  the  enacting  part;  but 
where  a  particular  reason  is  given,  it  would  be  odd  to  construe 
the  remedy  for  that  case  only,  and  not  take  the  Act  in  general. 
The  mortgagor  is  generally  considered  as  (rue  ovmer;  so  in  common- 
law  courts  and  in  the  Acts  concerning  mortgages  and  the  re- 
demption of  estates,  he  is  called  owner.  Tne  word  owner  is 
indeed  sufiSlcient  to  take  in  special  owner;  but  that  this  Act  does 
not  interfere  in  this  case,  appears  from  Meggoi  v.  MiUs^  1  Lord 
Ray.  286,  and  Jacob  v.  Shepherd,  cited  in  2  P.  Wms.  431.^  If 
possession  was  to  be  altered,  it  would  in  this  case  defeat  the 
mortgage;  for  it  was  intended  that  the  trade  should  be  continued , 
and  not  to  put  the  mortgagee  in  possession.  The  nature  of  the 
mortgage  was  proper  to  have  the  possession  kept  in  the  mort- 
gagor; therefore,  like  the  case  of  a  leasehold  estate  for  years,  a 
mortgage  of  which,  though  a  chattel,  is  not  within  the  Act;  and 
there  is  a  great  distinction  between  the  possession  of  goods  being 
in  the  person  who  is  real  owner,  and  one  who  is  only  condition^ 
owner:  1  Lord  Ray.  724.    As  to  the  things  assigned,  it  could  be 

>  See  thiB  case  stated  at  length  bj  Lord  Mansileld,  1  Burr.  480. 
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of  no  use  to  the  mortgagee  to  take  these  utensils,  being  fixed  to 
and  continued  as  part  of  the  premises.  A  share  in  trade  is  a 
mere  chose  in  action :  Small  v.  Oudlejfj  2  P.  Wms.  427.  Somje  of 
the  things  are  to  be  in  fiituro,  and  of  which  the  mortgagees 
r*7441  ^^^^  ^^^  possibly  have  possession.  This  Court  *wiTl  bind 
L  '  J  property  which  the  law  will  not  bind;  and  this  Act  can 
aflfect  nothing  but  what  means  a  legal  conveyance.  If  the  gene- 
ral Acts  of  rarliament,  or  the  common  law,  give  not  these  kinds 
of  debts  or  goods  to  the  general  assignees,  this  Act  cannot;  and 
the  mortgagees  will  have  a  lien  and  priority;  not  that  the 
creditors  of  the  partnership  shall  be  hereby  prevented,  but  the 
plaintiffs  are  private  creditors,  and  these  are  only  assignments  of 
the  residue,  after  payment  of  the  partnership  debts,  of  what  shall 
be  taken  hereafter,  which  can  be  assigned  in  equity  but  not  in 
law.  In  notion  of  law,  the  possession  of  one  partner  is  the 
possession  of  the  other.  It  is  common  to  have  a  covenant  in  a 
partnership,  that  one  partner  shall  not  assi^  without  consent  of 
the  other;  and  the  assignee  of  part  of  the  partnership  effects 
cannot  maintain  trover,  for  the  partnership  may  be  given  in 
evidence,  and  the  assignee  has  no  remedy  but  in  equitv.  Had  it 
been  to  Stephens  instead  of  Potter,  it  could  not  have  been 
within  the  Act;  for  there,  to  all  intents,  Stephens  would  have 
been  in  possession.  In  the  very  deed,  the  assignment  is  said  to 
be  in  trust  for  Stephens;  ana  then  it  will  be  presumed  that 
Potter  suffered  Stephens  to  continue  in  the  possession  which  he 
had  before,  viz.,  real  owner  as  to  one  moiety,  and  special  owner 
as  to  the  other.  Then,  as  to  the  exigencies  of  trade,  money  is 
often  wanted  at  an  hour's  warning,  and  then  it  is  frequent  to 
borrow  upon  goods  for  a  limited  time;  and  if  a  man  was  in  that 
case  to  put  another  in  possession  of  his  shop,  or  to  deliver  the 
key  of  his  warehouse,  it  would  be  publishing  nimself  a  bankrupt 
to  the  world.  Credit  is  a  very  tender  thing;  and  if  the  method 
was  to  deliver  possession  in  all  cases,  it  would  be  so  great  an 
inconvenience,  as  to  destroy  all  credit  and  trust  whatsoever. 

Reply.  The  clause  in  this  Act  extends  indeed  to  absolute  sales, 
but  not  to  that  case  only.  Allowing  that  the  enacting  part  shall 
not  be  restrained  by  the  preamble,  yet,  that  it  ^oes  as  far  as  the 
case  in  the  preamble  can  be  no  question,  but  whether  it  shall  go 
&rther  ?  The  case  stated  in  the  preamble,  that  many  convey  and 
r*74.'il  ®^^^'  *retain,  is  the  present  case,  for  in  absolute  conveyances 
L  '*^J  it  would  not  often  happen  without  fraud.  Chattels  are 
no  real  pledge  or  security  unlesB  a  delivery;  it  is  otherwise  in 
case  of  lands,  the  title  being  a  security  without  the  rents  and 
profits.  The  distinction  between  mortgagee  and  pledgee  is  nomi- 
nal only,  and  alters  not  the  nature  of  the  contract :  the  Roman 
law  says,  hypotheca  and  pignus  are  the  same ;  so  Calvin's  Lex, 
and  so  is  the  nature  of  the  contract. 

XjORd  Changellob  Hardwicee. — ^The  power  of  a  master  to 
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bind  a  ship  is  called  hypotheca,  yet  there  is  no  delivery  of  posses- 
sion, apd  it  differs  from  pignus  or  pledge. 

Reply,  It  does  so ;  but  the  master  has  a  particular  lien  by  way 
of  security  for  what  might  be  due  to  him,  and  those  cases  are 
exactly  the  same  as  absolute  sales,  where  delivery  may  not  at  all 
times  be  necessary.  2  Bui.  226,  relating  to  m6rtgage  of  lands,  it 
is  quite  out  of  the  case.  The  general  proprietor  here  acts  with 
consent  of  the  special.  Hale  m  his  Analysis,  in  his  division  of 
special  property,  says,  that  a  pledge  and  grant  on  condition  is  a 
special  property :  the  report  in  1  Lord  Ray.  286,  has  only  stated 
some  dictums ;  as  to  1  Lord  Ray.  724,  the  fourth  point,  the  only 
question  was,  whether  the  execution  was  fraudulent? — not  a 
mortgage  by  a  bankrupt,  but  the  putting  goods  into  the  hands  of 
another,  to  sell  on  his  account.  In  Jacob  v.  Shepherd^  if  the  Act 
had  been  thought  of.  that  case  was  not  within  it,  nor  was  it  truly 
referred  to  in  2  P.  Wms.  427. 

LoED  Chancellor  Hardwicke. — It  was  not.  Sir  Joseph  Jekyll 
set  aside  the  assignment  of  goods  as  fraudulent,  without  taking 
notice  of  thiB  clause.  But  Lord  Chancellor  King  was  of  a  differ- 
ent  opinion,  because. there  was  a  consideration,  and  that  he  could 
not  make  a  bankruptcy  where  the  law  did  not.  But  the  assign- 
ment being  so  extensive,  he  sent  it  to  law  to  see  whether  the 
assignment  itself  was  not  an  act  of  bankruptcy,  but  still  took  no 
notice  of  this  clause. 

Beply.  Then  Small  v.  Oudley,  2  P.  Wms.  427,  falls  *under  the 
same  consideration;  the  present  statute  was  not  under  r*»T4^»-i 
eonsideration,  nor  could  it  be.  No  chattels  were  ever  in-  *-  -• 
tended  to  be  excepted  out,  but  some  chattels  cannot  come  within 
the  circumstances  of  the  Act,  as  leaseholds,  which  are  governed  by 
the  same  rules  as  real  estates.  It  is  objected,  that  the  Act  extends 
only  to  legal,  and  most  of  the  things  here  assigned  are  equitable 
chattels.  But  where  the  Act  set  aside  all  conveyances,  it  means 
both  in  law  and  equity,  and  equity  must  follow  the  law.  The 
only  case  in  which,  aer  to  the  rules  of  property,  this  Court  does 
not  follow  the  law,  is,  that  a  widow  is  not  entitled  to  dower  out 
of  a  trust  estate,  which  obtained  at  first  without  being  attended 
to.  Possession  of  debts  assigned  may  be  given  by  delivery  of  the 
securities,  and  by  giving  power  to  receive  and  recover;  but  here, 
all  those  powers  are  left  in  the  bankrupt,  and  to  apply  the  debts 
to  his  own  use.  Certainly  he  that  lends  money  on  goods  in  a 
ship,  and  not  taking  possession,  will  lend  without  that  security, 
and  on  the  general  credit,  for  such  goods  are  really  no  security, 
because  the  moment  they  are  sold  the  lender  beopmes  a  general 
creditor.  The  line  how  far  the  Act  extends,  and  where  to  stop, 
is  easily  drawn  by  the  Act  itself,  for  where  possession  of  the 
bankrupt  is  without  consent  of  the  mortgagee,  it  is  out  of  the 
Act,  otherwise  not.  It  is  said  this  will  prevent  the  assignment  of 
stock  in  trade,  but  an  absolute  assignment  of  all  stock  in  trade 
would  hardly  be  good  in  cases  of  bankruptcy,  even  laying  it  out 
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of  this  Act ;  It  was  so  said  by  the  Master  of  the  Rolls  in  Small  v. 
OiuUey,  it  being  only  ideal,  and  carrying  a  badge  of  fraud. 

The  Court  having  taken  time  to  consider,  now  delivered  their 
opinion. 

Mr.  Justice  Burnet. — This  case  is  of  so  extensive  a  conse- 
quence to  trade  in  general,  it  may  be  attended  with  such  incon- 
venience either  way,  and  in  most  respects  is  so  wholly  new,  and 
no  judicial  determination,  that  I  shall  endeavor  to  lay  my  thoughts 
in  as  clear  a  light  as  possible. 

On  stating  the  case,  as  far  as  it  relates  to  the  question  *a8  it 
r*7471  ^^^^^  ^^  ^^®  pleadings,  and  the  Master's  report,  the 
^  -I  general  question  seems  to  be,  whether  these  six  mort- 
gagees, or  any  of  them,  will  be  entitled  to  resort  to  the  utensils, 
&c.,  for  a  satisfaction  of  their  debts?  Or  whether,  like  the  rest 
of  the  creditors,  they  must  come  under  the  commission  for  a  dis- 
tributive share  of  tnose  debts  ?  Which  depends  on  a  more  re- 
strained question,  whether  these  six  mortgagees,  or  any  of  them, 
did  not  permit  the  bankrupt  to  continue  in  the  possession,  order, 
and  disposition,  so  that  by  the  statute  Jac.  1,  the  commissioners 
were  entitled  to  sell  and  dispose  of  these  several  mortgaged  chat- 
tels for  the  benefit  of  all  the  creditors. 

It  is  natural  from  the  mortgages  to  consider  this  in  three 
distinct  lights.  First,  the  nature  of  a  mortgage  or  conditional 
sale  of  specific  goods — things  in  possession  of  which  there  may 
be  actual  delivery  where  the  bankrupt  continues  in  possession  of 
these  goods,  and  it  is  necessary  to  consider  such  mortgage  to  a 
stranger  and  to  a  partner.  Next,  the  nature  of  three  of  these 
mortgages  to  strangers  as  conditional  sales  of  things  partly  in 
possession,  as  utensils  and  stock  in  trade,  and  partly  choses  in 
action,  as  debts  and  future  profits.  Lastly,  whether  the  gene* 
ral  rale  will  extend  to  it,  supposing  these  mortgages  to  strangers 
are  within  the  same  rule  as  mortgages  of  specific  goods,  whether 
there  is  any  difference  between  a  mortgage  to  a  partner  and  to  a 
stranger  ?  And  although  the  present  question  must  wholly  re- 
ceive a  determination  from  the  clause  in  the  statute,  yet  it  is 
necessary  to  consider  conveyances  to  creditors  before  that  statute. 

But  previously,  it  is  proper  to  clear  the  question  with  relation 
to  pawns.  It  was  contended,  that  pawns,  by  the  Roman  and 
English  law,  required  delivery,  but  that  hypothecation  or  mort- 

fage  did  not.  As  to  the  Roman  law  there  was  an  authority  cited, 
ust.  Inst,  lib.  4,  tit.  6,  s.  7,  which  passage,  if  it  stood  alone, 
might  go  a  good  way  to  prove  what  it  was  cited  for.  But  there 
is  another  Roman  authority,  proving  pignus  to  be  as  valid  without 
delivery;  and  the  true  distinction  between  them  is  only  that 
pignus  is  of  movables  capable  of  delivery,  the  other  of  immov- 
r*74«l  *^^^^s  only;  Domat,  lib.  1;  Wood,  lib.  3,  chap.  2,  219; 
'  L  '^°J  Digest,  50,  tit  16,  Law  238;  18  lib.  Pandects,  tit  7,  Law 
1 ;  20  lib.  Pandects,  tit.  4,  Law  12,  s.  10 ;  where  a  pawn  to  two 
and  delivered  but  to  one,  and  where  the  pledge  is  concurrent  in 
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point  of  time,  the  preference  to  the  person  to  whom  a  delivery  is 
stated  there,  that  he  will  have  a  better  remedy  by  way  of  action 
than  the  other.  Delivery,  then,  is  not  necessary  by  the  Koman 
law ;  and  the  other  nations,  receiving  this  Roman  law,  corrected 
the  inconvenience  of  this  law  as  to  that  point,  that  if  a  pawn  is 
not  delivered,  it  shall  not  affect  a  purchaser  for  valuable  consid- 
eration, as  it  certainly  did  in  that  law.  But,  supposing  that  dis- 
tinction true,  it  coula  have  no  influence  in  the  present  case,  unless 
the  Roman  hypothecation  and  English  mortgage  were  the  same, 
which  they  are  not.  No  property  was  transferred  in  the  hypoth- 
ecation ;  an  English  mortgage  is  an  immediate  conveyance,  with 
power  to  redeem ;  and  equity,  at  any  time,  admits  redemption, 
notwithstanding  forfeiture ;  but  that  does  not  alter  the  convey- 
ance, therefore  there  is  no  comparison  between  them;  and 
in  the  Roman  law  there  is  a  place,  where  it  is  held,  that  suppose 
there  is  an  hypothecation,  with  condition,  that  if  the  money  is 
not  paid  at  the  day,  the  pawnee  shall  enjoy  the  goods,  that  is  a 
conditional  sale :  Just.  Code,  lib.  4,  tit.  44,  Law  2;  and  the  other 
liber  of  the  Code,  .relating  to  conditional  sales  of  movables,  Law- 
7.     All  that  can  be  inferred  from  the  Roman  law,  with  respect  to 

{)awns  and  hypothecation,  will  be  foreign ;  and  from  the  English 
aw,  as  to  pawns,  as  foreign.  I  admit  delivery  necessary  to  a 
pawn  :  the  i  ear  Book,  cited  5  Hen.  7,  is  an  express  authority  in 
point,  and  therewith  agrees  2  Roll.  Rep.  439,  Hoss  v.  Bramsted^ 
that  is  no  pawn  where  no  possession  is  transferred  at  the  time. 
2  Leon.  30,  and  Yel.  164,  are  cases  not  of  pawns,  but  bailment 
to  third  persons,  to  sell  goods  for  the  use  of  a  particular  creditor, 
who  will  have  an  interest  in  the  performance  of  that  contract, 
and  may  sue  the  bailee,  which  has  nothing  in  common  with  the 
case  of  a  pawn.  All  the  books  treating  of  pawns  treat  them  as 
in  the  possession  of  pawnee,  where  *a  pawn  is  compared  r*»T4Q-i 
to  distress,  and  suppose  that  the  custody  of  the  pawn  ^  ^ 
mast  be  in  the  pawnee  :  Owen  123 ;  2  L<L  Rav.  917 ;  2  Sal.  522. 
But  there  is  one  case  more,  where  the  proper  distinction  between 
mortgage  and  pawns  is  taken :  Ratcliffe  v.  Davis^  Noy,  137 ;  Cro. 
Jac.  244 ;  Yel.  179 ;  1  Bui.  29 ;  where  the  Court  held  there  was 
a.  special  property  in  pawnee,  entitling  to  the  custody  till  the  con- 
dition is  performed,  but  that  on  payment  the  whole  property 
vested  in  pawner,  distinguishing  it  n'om  a  mortgage,  which  is  a 
conveyance  of  the  thin^ ;  that,  therefore,  must  be  laid  out  of  the 
case,  because  it  has  nothing  in  common. 

The  next  consideration,  then,  is,  in  what  condition  the  cred- 
itors stood  in  relation  to  conditional  sales  or  mortgages  by  their 
debtors,  to  their  prejudice,  where  the  mortgagor  continued  in 
possession  of  the  goods  mortgaged ;  and  the  statute  governing 
this  matter  is  18  Elizabeth,  in  which  there  is  no  distinction 
between  conditional  and  absolute  sales,  provided  they  are  fraudu- 
lent. This  statute  being  made  to  protect  creditors  against  all 
conveyances  to  defraud  them,  it  was  incumbent  on  a  Court  of 
equity,  or  a  jury  at  common  law,  upon  considering  the  whole 
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circumstances,  to  pronounce  whether  the  conveyance  was  made 
with  such  intent  or  not  Where  the  neglect  naturally  tended  to 
deceive  creditors,  it  has  been  held  a  badge  of  fraud  where  left  in 
his  hands.  But  if,  from  concurrent  circumstances,  it  appeared 
the  title-deeds  were  not  left  to  defraud  creditors,  but  upon  reason- 
able and  honest  purposes,  or  left  with  the  vendor  not  so  as  to 
deceive  touching  his  substance,  that,  being  accompanied  with 
other  circumstances,  could  not  be  pronounced  a  badge  of  fraud. 
Therefore,  it  lay  open  upon  this,  to  determine  whether  fraudulent 
or  not.  The  leading  case  on  this  is  Twyne^s  case^  where  it  is 
held,  that  it  was  upon  a  valuable  consideration,  but  not  bona 
fide,  from  the  continuing  in  possession  and  trading  therewith. 
It  is  difficult,  unless  in  very  special  cases,  to  assign  a  reason  why 
an  absolute  or  conditional  vendee  of  goods  should  leave  them 
with  the  vendor  unless  to  procure  a  collusive  credit;  and  it  is  the 
r*7'i01  *®*°^®  whether  in  absolute  or  conditional  sales,  neither 
L  J  the  statute  nor  the  reason  of  the  thing  making  any  differ- 
ence. If  no  delivery  is  necessary  on  a  mortgage,  mey  may  be 
mortgaged  three  times  over  above  the  value,  and  then  it  is  just 
the  same  as  if  they  remained  in  his  hands  after  one  absolute  sale. 
But  it  is  insisted,  there  are  several  cases  where  there  is  a  distinc- 
tion as  to  this  possession  aft;er  sale  between  conditional  and 
absolute  conveyances  of  lands  or  goods.  That  of  lands  is  not 
applicable  to  a  case  of  goods ;  the  case  cited  for  this  was  Stone  v. 
Urubham^  2  Bui.  226,  and  1  Rol.  Rep.  3 ;  but  there  is  no  argu- 
ment from  thence,  unless  the  possession  of  lands  and  goods  a&r 
a  conveyance  was  on  the  same  foot.  Possession  is  not  otherwise 
a  badge  of  fraud,  unless  as  calculated  to  deceive  creditors.  There 
is  no  way  of  coming  at  the  knowledge  of  who  is  owner  of  ^oods 
but  bj  seeing  in  whose  possession  they  are ;  the  possession  of 
lands  IS  of  a  mfferent  nature :  there  may  oe  a  possession  as  tenant 
at  \vill,  as  every  mortgagor  is  of  a  mortgagee  before  the  condition 
is  broken.  Every  one  desiring  credit  entitles  to  an  inquiry  into 
his  substance ;  and  therefore,  because  the  possession  of  land  is  of 
an  ambiguous  nature,  as  it  may  be  in  the  liands  of  the  tenant  as 
well  as  the  owner,  the  title-deeds,  Ac,  may  be  re(}uired,  but  never 
at  what  market  goods  were  bought,  the  possession  and  usure  of 
them  being  all.  Therefore,  in  equity,  where  deeds  are  left  with 
a  second  mortgagee  and  the  first  mortgagee  neglects  to  take  them 
into  his  possession,  the  first  mortgage  is  postponed.  The  reason 
is  given  by  Lord  Talbot,  in  Heady.  Egerton^  2  P.  Wms,  280,  he 
suSering  for  his  fraud.  The  next  case  cited  for  this  was  Buck^ 
nal  V.  Roiston^  Prec.  Ch.  285 ;  but  no  distinction  was  taken  there 
between  conditional  and  absolute  sales,  bv  Lord  Cowper,  but  that 
there  was  no  evidence  in  the  case  before  him  of  a  possession  cal- 
culated to  acquire  a  false  credit  which  would  not  make  it  void. 
The  next  case  in  support  of  this  distinction  was  M^got  v.  MiUSy 
1  Lord  Kay,  286,  and  cases  in  the  time  of  King  William,  159 ; 

*3  Co.  80. 
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from  both  which  books  it  appears  the  ease  was  so  imperfect  that 
the  Court  *sent  it  to  a  new  trial.  What  reason  weighed  r^yci-i 
with  Holt  is  not  clear ;  but  it  is  clear  that  it  was  not  this  ^  ^ 
distinction  distinguishing  only  bills  of  sale  to  a  landlord  from  any 
other  creditor.  But  though  from  all  these  cases,  it  does  appear, 
that,  in  the  constniction  of  the  ISth  Elizabeth,  there  is  no  dis- 
tinction between  conditional  and  absolute  sales  of  goods,  if  made 
with  intent  to  defraud  creditors,  yet  a  Court  of  e<juity  or  a  jury 
are  left  at  large  to  construe  whether  it  was  made  with  such  intent 
or  not. 

Then,  to  consider  the  statute  of  Jac.^  1,  the  10th  section  is,  by 
misprint,  connected  with  another  part  to  which  it  has  no  connec- 
tion, when  it  is  the  preamble  to  the  11th;  no  distinction  is  made 
in  this  preamble  between  absolute  or  conditional  conveyances ; 
nor  is  there  any  reason,  as  the  thing  may  be  mortgaged  twice  or 
thrice  over.  Undoubtedly,  as  the  preamble  makes  no  such  dis- 
tinction, so  the  enacting  clause  will,  in  its  descriptive  words,  take 
in  one  as  well  as  the  other.  The  only  question  which  can  arise 
is,  whether  the  mortgagor,  and  not  the  mortgagee,  shall  be  con- 
strued the  true  owner  and  proprietor.  The  conditional  vendee  is 
so,  and  the  contrary  can  be  no  other  principle  than  that  of  con- 
founding pawns  and  mortgages.  There  might  be  some  doubt, 
gerhaps,  in  the  case  of  a  pawn,  and  3  Bui.  17  was  cited.  But 
ow  can  that  be  doubted  in  the  case  of  a  mortgage,  which  is  an 
immediate  sale,  although,  by  performing  the  condition,  the  thing 
may  be  redeemed  afterwards  by  indulgence  of  a  Court  of  equity  ? 
But,  till  performance,  the  conditional  vendee,  though  subject  to  be 
divested  thereof,  is  the  absolute  proprietor.  A  pawn  is  complete 
by  the  delivery;  but  an  absolute  sale  is  complete  by  the  contract, 
and  the  party  is  entitled  as  soon  as  the  money  is  paid.  If  a  con- 
ditional vendee,  on  paying  his  money  for  the  goods,  will  not 
insist  upon  delivery  to  him,  he  confides  in  the  vendor,  not  in  the 
goods,  and  should  come  in  the  same  case  with  the  other  creditors, 
especially  as  he  has  been  the  bait  to  draw  other  creditors  in. 
But  there  is  an  express  case  in  point,  destroying  every  such  dis- 
tinction :  Stephens  v.  SoU?  It  was  urged,  there  were  subsequent 
^cases  impeaching  the  strength  of  this;  but  none  such  r^feoi 
have  I  seen.  As  to  Bourne  v.  Dodsan^  December  4, 1740,  *•  ^ 
it  is  sufficient  to  say,  there  was  no  judicial  determination.  But 
the  Lord  Chancellor  said,  the  assignment,  if  void,  was  void  at 
law,  and  directed  a  trial;  but  then  considered  the  great  incon- 
veniences which  might  accrue,  if  ships  and  a  cargo  at  sea  should 
be  liable  to  the  bankruptcy  of  the  party  in  the  meantime,  and,  on 
the  other  hand,  if  mortgages  and  conditional  sales  should  be  con- 
strued out  of  the  statute,  so  that  it  was  not  determined,  but  sent 
to  law.    Another  case  for  this  was  Brovm  v.  HeatheoU^^  Mich. 

1 21  Jac.  1,  0. 19. 
•atedlAtk.  167, 161. 
•1  Atk.  164. 
« 1  Atk.  160. 
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1746,  where  it  was  contended,  there  was  no  delivery  of  possession, 
which  remained  in  the  bankrupt  till  the  ship's  return,  so  that  it 
was  within  the  statute  of  Jac.  1 ;  but  Lord  Chancellor  held  not, 
the  case  not  being  within  the  description  of  the  statute;  for  the 
assignor  could  not  be  said  to  have  the  order  and  disposition,  there 
being  no  possibility  of  putting  Heathcote  in  possession,  nor  could 
he  consent  or  dissent  as  to  the  possession  continuing  as  it  did,  of 
a  ship  and  cargo  at  sea.  ifTor  does  it  come  within  the  reason  of 
the  statute,  which  was  intended  to  hinder  the  acquiring  false 
credit  or  substance,  which  could  not  be  where  an  ownership  could 
not  be  shown.  And  a  delivery  of  all  the  muniments  and  means 
of  reducing  a  ship  or  cargo  at  sea  into  possession  is  in  law  a 
delivery  of  them.  So,  a  delivery  of  the  key  of  a  warehouse  is  a 
delivery  of  those  ^oods  which  are  bulky,  being  the  only  immedi- 
ate delivery  the  things  are  capable  of;  so  that  this  is  not  within 
the  intent  or  words  of  the  Act,  as  Stephens  v.  Sole  is.  Then,  a 
conditional  sale  is  the  same  as  an  absolute  sale,  where  the  pos- 
session is  left  in  the  bankrupt,  in  order  to  acquire  a  reputation  of 
ownership,  and  so  a  false  credit.  It  is  necessary  to  apply  this  to 
these  mortgages,  though  Jonathan  Stephens  wiU  be  preferred  in 
point  of  mortgage  upon  the  real  estate  to  Tomkins;  yet,  as  to 
any  lien  upon  the  utensils  fixed,  the  mortgage  of  Tomkins  will 
be  preferred  to  Jonathan  Stephens.  The  mortgage  of  Tomkins 
is  of  a  double  nature,  of  a  lease  of  the  house,  with  the  fixed  and 
r*7^9^  movable  *good8.  As  to  the  fixed,  there  is  no  title  to 
L  J  remove  them  till  the  mortgagee  is  satisfied;  for  though 
they  might  be  seized  according  to  Poole's  case^  1  Sal.  368,  yet, 
where  a  trader  erects  fixtures  to  his  house  and  leaves  it,  neither 
he  nor  any  other  can  remove  them  during  the  term,  any  more 
than  he  can  cut  down  trees  during  the  term  he  had  leased,  if 
they  are  part  of  the  lease,  and  not  excepted  thereout  Those 
which  are  not  fixed  will  be  liable  to  the  seizure  in  a  lease  of  the 
house  with  the  movables,  the  whole  rent  issuingout  of  the  house, 
and  not  out  of  the  chattels :  5  Co.  17, 1 ;  and  4  JDyer,  212  b.  It  is 
true  that  a  partner  is  possessed  per  mie  and  per  tout  of  the  chattels ; 
and  therefore  no  actual  delivery  is  requisite ;  but  the  offence  of  the 
statute  is  not  that,  but  the  permitting  to  continue  in  possession 
after  a  sale  to  another,  and  tnat  other  is  entitled  to  the  possession 
of  the  whole  in  entireit/y  as  Jonathan  Stephens  was  entitled,  who 
therefore,  permitting  William  Harvest  to  continue  as  half  owner, 
.  is  within  tlie  case  described  in  the  statute,  ^ext  consider  the 
other  three  mortgages  of  a  seventh  share  of  the  bankrupt's 
moiety  in  the  partnership  stock,  utensils,  debts,  stock,  and  profits 
in  trade,  partly  things  in  possession,  partly  in  action.  But  I  will 
first  consider  the  case  of  an  assignment  of  a  mere  chose  in  action. 
The  simplest  case  I  know  is  of  a  debt  on  bond,  which  is  only 
assignable  in  equity,  not  at  law.  The  reason  why  assignable  in 
equity,  is  because  the  assignor  can  ftimish  the  assignee  with  all 
the  means  to  reduce  it  into  possession,  ^ving  authority  to  sue  in 
his  name,  and  the  bond  into  his  hands  to  prove  the  debt,  when 
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he  does  sue.  '  Why  is  not  delivery,  then,  as  requisite  on  such  an 
assignment  as  a  delivery  in  the  conveyance  of  a  thing  in  posses- 
sion? Why  will  not  the  means  of  reducing  into  possession  be 
considered  in  the  same  light  as  a  conveyance  of  the  thing  itself 
at  law?  A  bond  debt  is  certainly  a  chattel,  although  some  doubt 
was  formerly  made  of  that,  so  that,  in  a  grant  of  all  goods  and 
chattels,  a  bond  debt  would  not  pass;  but  that  is  not  oeeause  it 
is  not  a  chattel  in  its  nature,  but  because  of  the  forfeiture  to  the 
king,  who  *takes  the  obligation  and  duty  thereof:  Bro.  rjicfrc^T 
Prerog.  20;  3  Inst.  65;  Finch's  Law,  lib.  2,  c.  17.  But  L  '^*J 
tlie  conclusive  case  is  F(yrd!s  casCj  12  Co.  1,  that  personal  actions 
are  included  in  the  word  goods  in  an  Act  of  Parliament,  as  goods 
in  possession.  Then  the  debt  by  the  assignor's  continuing  it  in 
his  hand,  is  in  his  order  and  disposition,  as  he  may  receive  the 
money  due  and  cancel  the  bond,  and  assign  it  over  again  to 
another  creditor,  and  cannot  have  this  bond  but  by  consent  of  the 
true  owner  in  equity;  and  therefore,  as  he  is  not  obliged  to 
accept  a  defective  security,  it  is  his  own  fault.  As  to  bulky  goods, 
the  means  of  reducing  into  possession  has  been  held  sufficient; 
whv  not,  then,  in  the  case  of  a  chose  in  action?  But  this  case 
will  not  need  that  express  determination,  this  being  an  assign- 
ment of  things  partly  in  possession,  partly  in  action.  It  has 
been  said,  a  share  in  trade  is  a  mere  chose  in  action,  and  Small y. 
Oudley  cited  for  it;  but  that  could  not  come  within  the  statute. 
There  is  no  distinction  between  the  trade  of  the  same  and  of 
another  man;  and  every  act  must  be  construed  largely  and  bene- 
ficially in  favor  of  creditors.  If  goods  are  assigned  to  a  factor, 
who,  before  he  breaks,  sells  them,  money  has  no  ear-mark,  and 
the  merchant  must  come  under  the  commission;  but  if  he  lays 
out  the  money  in  fresh  new  goods,  to  be  sent  to  that  merchant, 
those  goods  may  be  followed:  1  Sal.  160.  Suppose  the  bankrupt 
had  sold  these  goods,  and  takes  notes,  pavable  to  himself,  for  the 
money,  and  breaks  before  they  are  payable,  the  assignee  receiving 
the  money  on  these  notes,  it  woula  be  money  had  and  received 
to  the  merchant's  use,  because  it  arose  from  the  sale  of  goods  of 
that  merchant:  Surman  v.  Scbt^  C.  B.,  Hil.  16  Geo.  2.  As  the 
goods  themselves  would  be  liable,  why  should  not  the  profits 
arising  from  the  sale  thereof  be  in  the  same  condition?  As  to 
the  three  assignments  of  the  seventh  share  of  a  moiety,  they, 
permitting  the  bankrupt  to  act  and  intermeddle  as  owner  of  tne 
whole  moiety,  must  come  as  other  creditors  under  the  commis- 
sion, forfeiting  any  right  to  resort  to  these  mortgages  themselves 
for  satisfaction. 

♦The  last  point  is  in  relation  to  the  assignment  of  the  r^nrt'-i 
whole  moiety  to  Potter,  in  trust  for  Stephens :  which  L  ^^^J 
will  either  fall  under  the  consideration  of  an  assignment  to  Pot- 
ter, as  distinct  from  Stephens,  or  in  the  same  light  as  if  an  assign- 
ment to  Stephens  directly;  and  in  either  light  it  will  not  vary  the 
determination.  If  as  an  assignment  to  Potter,  he  will  be  a  trustee 
for  Stephens  till  redemption;  and  there  will  be  a  resulting  trust 
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after  redemption  for  William  Harvest,  who  in  such  case  ought  to 
have  delivered  the  partnership  deed  over  to  Potter,  if  he  was  dis- 
tinct from  Stephens,  because  that  is  part  of  his  title,  and  Potter 
ought  to  have  been  admitted  partner  for  a  moiety;  for  it  is  diffi- 
cult to  say  why  William  Harvest  was  permitted,  after  a  convey- 
ance of  his  whole  moiety  to  Potter  (which  was  all  his  substance), 
to  continue  acting  as  owner,  and  with  the  partnership  deed  to 
show  that  he  was  owner  for  a  moiety,  unless  for  the  purpose  of 
gaining  a  delusive  credit.  But,  if  it  is  considered  as  an  assign- 
ment to  Stephens  himself,  he,  being  seized  per  mie  and  per  tout, 
will  indeed  require  no  actual  delivery:  but  the  permitting  to  act, 
aftier  parting  with  all  the  interest  till  redemption,  is  the  very  thing 
the  statute  was  intended  to  prevent.  The  partnership  deed  might 
be  insisted  on  to  be  deposited ;  for  William  Harvest  was  secure 
without  having  the  deed  in  his  possession.  Stephens,  then,  is  the 
true  owner  of  this  moiety,  and  has  permitted  the  bankrupt  to 
continue  in  the  order  and  possession  as  if  owner ;  and  he  has 
been  reputed  owner,  and  has  taken  upon  him  the  order  and  dis- 
position of  this  moiety  as  owner,  and  comes  within  the  express 
words  of  the  mischief  and  intent  of  21  Jac.  1,  otherwise  a  door 
would  be  open  to  fraud,  by  a  partner  being  permitted  to  retain 
all  the  badges  of  ownership,  to  deceive  the  rest  of  the  world.  It 
was  insisteS,  the  partnership  stock  was  a  security;  but  they  are 
on  the  same  foot  as  strangers.  If  one  partner  lends  money  to 
another  partner  on  a  separate  account,  it  is  never  held  that  his- 
moiety  in  the  stock  would  be  a  security  for  that.  The  general 
rule,  in  Lord  Craven^s  case  (2  Ch.  Rep.  226),^  and  Richardson  v. 
r*7561  ^^^^^  (2  "^^rn.  293),  and  Croft  *v.  Pike  (3  P.  Wms. 
l-  J  180),  is  strong  against  such  a  rule.  It  may  be  said,  it  will 
lay  trade  under  great  restraint,  if  a  trader  cannot  mortgage  his 
whole  stock  without  admitting  into  his  trade.  That  may  be  in- 
convenient, but  the  inconvenience  on  the  other  side  is  greater. 
If  it  is  once  established,  that  the  friends  of  a  sinking  man  may 
secure  themselves  by  a  mortgage  on  everything  he  has  which  is 
valuable,  without  running  a  risk  themselves,  commissions  of 
bankruptcy  will  become  useless,  when  nothing  is  left  to  the  credit>- 
ors.  As  to  movables,  therefore,  these  six  mortgages,  notwith- 
standing they  will  be  liable  to  the  disposal  of  the  commissioners 
by  the  statute  21  Jac.  1,  as  to  the  fixtures,  no  removal  can  be  tUl 
satisfaction  of  the  mortgage  to  Tomkins. 

Lord  Chief  Baron  Parker. — I  will  take  this  case  upon  the 

general  question,  as  it  has  been  stated.  There  are  four  questions: 
'irst,  whether  anv  mortgage,  or  sale  upon  condition  of  redemp- 
tion, is  within. this  clause?  Secondly,  whether  mortgages,  or 
sales  on  condition  of  specific  chattels,  are  within  it  ?  The  third, 
whether  a  mortgage  or  sale  on  condition  of  a  particular  part  or 
share  of  trade  is  within  it?  The  fourth,  whether  the  mortgage 
or  sale  to  Potter,  in  trust  for  Stephens,  is  within  it  ? 

^  Grayen  y.  Knight. 
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As  to  the  first :  laying  out  what  was  offered  at  the  bar  relating 
to  hypothecation  or  pawns,  as  not  affording  any  light  in  this  ease, 
let  us  consider  how  the  law  stood  before  the  statute  of  Jac,  1. 

Fraudulent  deeds  are  made  void  by  18  Eliz.,  in  which  there  is 
a  proviso  not  to  extend  to  conveyances  on  ffood  consideration 
bona  fide.  Twyne^s  case  was  held  not  bona  fide,  because  accom- 
panied with  a  trust.  Although  the  clause  in  21  Jac.  1  does  not 
in  its  introduction  expressly  speak  of  frauds,  yet  the  reason  of  the 
.  legislature  was  to  prevent  that  false  credit  which  was  destructive 
to  trade,  and  a  further  remedy  was  intended  than  by  13  Eliz.,  and 
a  mortgage  or  sale  on  condition  is  within  this  clause,  and  within 
the  mischief.  But  the  principal  difliculty  on  this  part  arises  from 
these  words  in  the  clause,  "  by  consent  of*lhe  true  ovmer  and  r+ye^-i 
proprietor. '^  But  in  this  clause  they  are  put  in  opposition  L  J 
to  a  false  or  seeming  ownership:  and  therefore  a  mortgagee  or 
vendee  upon  condition  may  be  said  to  be  true  owner,  and  a  con- 
trary construction  would  defeat  this  clause.  But  this  point  was 
settled  in  Stephens  v.  Sole.  The  thirteenth  clause  of  this  Act, 
giving  the  assignees  of  the  bankrupt's  estate  a  right  to  redeem, 
only  relates  to  mortgages  regularly  made,  and  not  to  such  as  are 
void  for  want  of  delivery  of  the  goods ;  therefore  no  argument  for 
the  defendants. 

As  to  the  second:  we  must  consider,  first,  whether  the  bank- 
rupt's own  goods  only,  or  the  ffoods  also  of  persons  left  with  the 
bankrupt  for  sale  or  safe  custody,  are  within  this  clause  ? 

The  preamble,  speakinff  of  bankrupts  only,  is  narrower  than 
the  enacting  part,  which  speaks  of  any  goods:  then,  as  to 
the  effect  ot  it,  I  admit,  in  many  cases,  the  preamble  will  not 
restrain  the  general  purview,  as  in  1  Jones,  163;  Pal.  485.  But 
it  is  a  rule,  and  so  agreed  there,  that  where  the  not  restraining 
the  generality  of  the  enacting  clause  will  be  attended  with  incon- 
venience, it  shall  restrain;  and  here  would  be  an  inconvenience, 
if  not  restrained,  from  the  hazard  to  trade.  In  L'Apostre  v.  Le 
JPlaistrier  the  preamble  governed.  So  in  Godfrey  v.  JPurzo,  3  P. 
Wms.  185.  DO  in  Ex  parte  Marshy  August,  1744.^  I  own,  in 
Oopeman  v.  CraUant^  Lord  Cowper's  reason  for  holding  it  not 
within  the  clause  of  the  statute  was,  that  the  assignment  was  not 
with  an  honest  intent,  for  payment  of  the  debts  of  the  assignor, 
and  he  decreed  for  the  plaintiff.  I  have  a  great  reverence  for  his 
memory,  but  though  I  approve  of  his  decree,  I  cannot  agree  to 
the  reason ;  for  though  an  honest  intent  will  entitle  to  regard,  yet 
if  an  honest  intent  is  sufficient  to  take  it  out  of  this  clause,  both 
the  letter  and  intent  will  be  overturned.  As  to  the  objection, 
on  the  part  of  the  defendant,  from  the  case  of  factors,  the  reason 
of  it  is  not  well  founded,  because  it  must  relate  either  to  persons 
actiuj^  by  commission  only,  or  in  their  own  right  and  by  commis- 
sion, m  neither  of  which  is  there  any  *deceit;  so  that  the  r>ic75gi 
reason  fails:  in  the  former  there  is  no  pretence  that  the  ^        J 

» 1  Atk.  186. 
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lender  advances  his  money  on  the  visible  stock:  it  is  on  the  gene- 
ral credit.  Then,  consider  whether  any  of  these  goods  in  the 
Master's  report  are  within  this  clause.  As  to  the  goods  fixed, 
they  are  like  trees,  considered  in  law  as  part  of  it:  but  as  they 
are  capable  of  being  severed  (I  do  not  mean  by  severance  a  cut- 
ting down),  they  are  capable  of  being  re-united :  Stakely  v.  Butler, 
Hob.  168,  and  Owen,  49.  Things  fixed  to  the  brewhouse  had 
been  several  times  mortgaged  distinct  from  the  brewhouse,  but 
were  vested  in  William  Harvest  afterwards,  and  no  occasion  to 
deliver  to  Tomkins;  but  they  will  pass  by  the  mortgage  of  the 
brewhouse  with  the  things  fixed.  I  admit  Poolers  case  (Salk.  368), 
that  during  the  term  the  goods  may  be  sold;  but  the  present  is 
distinguishable,  there  being  a  mortgage;  nor  could  he  remove 
the  fixtures,  because  of  the  mortgagee's  interest,  otherwise  OTeat 
inconvenience  would  follow,  as  lessor  of  a  brewhouse  with  his 
own  fixtures  would  be  liable  to  be  stripped  thereof.  As  to  the 
utensils  unfixed,  where  the  goods  mortgaged  are  of  such  a  nature 
as  to  be  capable  of  delivery  [there  ought  to  be  an  actual  delivery] ; 
but  if  no  delivery  can  be  at  the  time  of  the  mortgage,  it  is  suffi- 
cient if  the  proper  means  of  reducing  into  possession  are  ^ven. 
If  bulky  goods  in  a  warehouse  are  mortgaged,  delivery  of  the 
key  will  be  sufficient.  I  agree  also  with  Meathcote's  case;  but 
there  the  Lord  Chancellor  determined  it  not  within  stat.  21  Jac. 
1,  chiefly  because  the  ship  and  cargo  could  not  be  delivered  but 
by  delivery  of  invoices,  &c.  It  is  objected,  for  defendant,  that  an 
undivided  share  of  stock  will  not  admit  a  separate  property  and  * 
possession;  and  therefore,  of  necessity,  the  possession  of  mort- 
gagor must  be  possession  for  mortgagee :  but  though  it  is  true  that 
a  partner  has  a  joint  interest,,  these  interests  are  severable;  as 
appears  by  a  fieri  facias  against  one  partner,  which  will  not  affect 
the  other's  moiety;  the  consequence  of  a  sale  under  that  will  be, 
that  the  vendee  of  the  sheriff  will  be  tenant  in  common  with  the 
other  partner:  2  Mod.  279,  1  Sho.  173,  Sal.  and  2  Kay.  871.  To 
r-i^rjeqi  consider  the  *cases  cited :  in  Meggott  v.  Mills^  this  statute  ap- 
1-  -I  pears  not  by  the  report  of  Lord  Raymond  to  be  considered, 
though  it  might  properly;  the  other  statutes  were  only  considered, 
which  differs  it  from  the  present.  Next,  Cole  v.  Davis,  1  Ray.  724, 
admits  the  same  answer;  and  I  doubt  whether  the  sale  there  was 
not  accompanied  with  a  trust,  like  Twyne^s  case,  so  as  to  be 
avoided  by  13  Eliz. ;  but  that  was  not  within  the  clause  of  the 
Stat.  Jac.  1,  because  the  bankrupt  there  did  not  take  on  him  the 
sole  alteration,  as  owner  (which  is  required  by  the  clause),  but 
the  sheriff.  As  to  Small  v.  Oudley^  a  distinction  was  taken  by 
Sir  Joseph  Jekyll  between  a  man's  own  trade  and  another's;  this 
clause  was  overlooked  both  by  Court  and  counsel.  Bucknal  v. 
RoisUyr?  is  rather  an  authority  against  the  defendants  than  for 
them.     In  the  present,  all  the  requisites  in  21  Jac.  1  concur  to 

^  Lord  Ray.  286. 
;  3  P.  Wuw.  427. 
•  Prec.  Ch,  285. 
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bring  the  case  within  it,  as  the  possession  of  the  goods  was  not 
delivered,  though  capable  thereof,  William  Harvest  having  the 
possession,  and  the  articles  of  partnership  and  evidence  of  his 
title  in  his  hands,  and  taking  upon  him  tne  whole  alteration  as 
owner. 

On  the  third  question,  it  is  objected  for  defendant,  that  this 
clause  extends  not  to  things  in  action,  as  are  mortgages  of 
parts  of  shares,  speaking  only  of  goods  and  chattels  which  a 
person  has,  at  the  time  of  bankruptcy,  in  his  possession ;  but 
goods  and  chattels  include  debts :  Stran.  188  ;  Slade^s  case^  4  Co. 
95  ;  and  things  in  action  are  considered  as  goods  and  chattels  in 
a  person  attainted,  and  so  the  Crown  entitled :  Litt.  80 ;  Clayton's 
case.  So,  12  Co.  1.  If,  then,  goods  and  chattels  comprehend 
things  in  action,  in  the  construction  of  any  Act  of  Parliament,  it 
ought  in  this ;  for  otherwise  he  might  assign  without  notice  to 
others,  and  so  have  the  order  and  disposition  within'the  meaning 
of  this  clause ;  and  this  is  enforced  by  the  first  clause,  that  the 
most  beneficial  construction  for  creditors  under  the  commission 
should  be  made.  But  it  is  said,  there  can  be  only  an  equitable 
assignment  of  a  chose  in  action,  which  is  true  ;  and  yet  in  the 
case  of  bonds  assigned  (for  bills  of  exchange  or  promissory  notes 
♦are  assignable  at  law),  they  must  be  delivered ;  and  such  r-i^rjoryi 
delivery  of  the  bond  or  notice  of  the  assignment  will  be  ^  J 
equivalent  to  the  delivery  of  the  goods ;  for  the  debtor  cannot 
afterwards  justify  payment  to  the  assignor :  Domat,  lib.  1.  This 
-clause  extends  to  tnings  in  action ;  and  all  has  not  been  done  to 
divest  the  right  from  the  bankrupt,  and  to  vest  a  right  in  the 
mortgagee ;  for  no  notice  appears  to  be  given.  The  assignees, 
therefore,  have  power  to  dispose  of  it  for  the  benefit  of  the 
creditors. 

As  to  the  fourth  and  most  difficult  question,  it  is  objected,  for 
the  defendants,  that,  though  Potter  did  not  take  possession,  he 
was  merely  nominal,  and  Stephens  to  be  considered  as  a  vendee 
of  Harvest's  moiety,  and  was  a  partner  with  him,  and  so  con- 
tinued and  in  possession  per  mie  and  per  tout  with  him ;  and  I 
agree  he  was  at  first.  But  when  Stephens  became  entitled  to  the 
other  moiety,  the  question  is,  whether  he  should  not  have  had 
the  sole,  ana  not  a  ioint  possession  only,  to  take  it  out  of  this 
statute.  As  Potter  did  not  interfere,  Stephens  should  have  taken 
possession,  which,  not  having  done.  Harvest  continued  in  posses- 
sion as  visible  partner,  received  the  debts,  Ac,  by  consent  and 
permission  of  Stephens,  had  the  order  and  disposition,  and  was 
one  of  the  reputed  owners  as  much  as  Stephens.  It  is  objected, 
that  the  law  would  jud^e  Stephens  to  be  in  possession  according 
to  his  right ;  but  there  is  no  color  for  it,  where  he  permitted  all 
this  inconsistent  with  his  own  ri^ht.  A  further  difficulty  arises, 
from  the  several  determinations  m  this  Court,  that  one  partner 
borrowing  or  embezzling  any  partnership  effects,  his  own  share 
is  liable ;  as  held  in  Meuorucchi  v.  The  Boyal  Exchange  Assurance 
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Company}  The  reason  of  those  determinations  relating  to  part- 
nership is,  that  each  is  liable  to  the  whole  of  the  partnership 
debts ;  and  if  one  is  charged  further  than  he  ought,  equity  gives 
him  a  lien  on  the  partnership  effects.  That  is  true,  but  not 
applicable  to  the  present  Here  Harvest  did  not  borrow  money 
or  embezzle  the  effects  of  the  partnership.  This  is  not  a  partner- 
ship transaction,  but  as  distinct  as  if  strangers  had  done  it.  Nor 
r*7fin  ^®  ^^  applicable  in  point  of  *reason,  all  the  partnership 
L  -I  debts  being  paid.  There  is  no  instance  where  this  rule 
of  equity  extends  to  private  loans,  all  the  cases  relating  to  part- 
nership transactions,  and  so  should  be  confined. 

I  agree,  therefore,  that  none  of  the  mortgages  in  the  Master's 
report,  except  the  mortgage  to  Tomkins,  and  those  secured  by 
buildings  on  land,  are  out  of  21  Jac.  1. 

Chief  Justice  Lee. — ^I  concur  entirely.  These  securities  are 
to  be  considered  as  mortgages,  not  as  hypothecations,  &c.,  as  has 
been  properly  observed  by  Burnet,  J.  And  this  is  a  question 
which  must  receive  its  determination  from  21  Jac.  1,  13  Eliz. 
being  only  declaratory ;  and  all  the  cases  offered  on  that  head 
have  been  already  answered.  I  shall,  therefore,  confine  myself  to 
the  statute  21  Jac.  1,  as  the  ne  plus  ultra,  the  line  being  drawn 
thereby  which  is  to  govern  here;  and  there  are  three  points 
thereon. 

First,  Whether  the  mortgagee  is  not  the  true  owner  and  pro- 
prietor, to  whom  there  should  have  been  delivery  of  the  goods 
mortgaged?  In  the  general  preamble  of  this  statute,  notice  is 
taken  of  divers  defects  in  former  statutes,  in  description  of  bank- 
rapts,  and  in  the  power  to  commissioners  to  discover  and  dis- 
tribute the  bankrupt's  estate;  and,  therefore,  it  enacts,  that  it 
should  be  taken  most  beneficially  for  that  purpose;  every  word  of 
the  statute  must  be  considered,  both  of  the  preamble  and  enacting 
clause.  The  present  case  is  directly  within  the  words  of  the  pre- 
amble, the  bankrupt  himself  having  conveyed  the  goods  to  John 
Stephens;  there  is  no  occasion,  therefore,  to  give  any  opinion  in 
relation  to  that  head  of  restraining  the  enacting  clause  by  the 
words  of  the  preamble,  which  is  not  material  to  the  present,  it 
falling  within  the  preamble.  To  remove  the  difficulty  with 
respect  to  commissioners  of  bankrupts,  and  to  their  power  of 
making  distribution,  this  short  and  plain  direction  is  given  to 
them  in  this  statute,  that,  where  persons  are  bankrupt,  having  in 
their  possession,  as  reputed  owners,  and  taking  upon  them  the 
alteration  as  owners  (which  differs  from  the  case  of  factors,  who 

r*7fi^l  ^^^P^^^j  ^^*  ^  owners,  but  for  others),  *the  commis- 
L  '  "-J  Bioners  may  dispose  of  this  for  the  benefit  of  the  creditors. 
This  statute,  then,  makes  the  reputed  ownership  as  real,  for  the 
benefit  of  creditors  in  general :  the  persons*  own  misbehavior 
depriving  them  of  the  benefit  of  the  conveyance,  though  made  for 

^  1  £q.  Ca.  Ab.  8,  pi.  8. 
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good  consideration;  and  they  shall  not  be  in  a  better  condition 
than  other  creditors.  Consider,  then,  first,  whether  the  mort^gee 
be  the  true  owner  and  proprietor.  There  is  a  clause  in  21  Jac.  1, 
relating  to  redemption  of  a  mortgage  by  assignees,  not  only  mort- 
gage of  lands,  but  goods  on  condition.  In  Co.  Litt.  210,  the 
effect  appears  of  a  feoffment  on  condition ;  and  the  reason  of  the 
difference  there  is,  that  the  feoffer  has  only  a  bare  condition,  and 
no  estate  in  the  land  which  he  can  assign  over,  but  feoffee  has ; 
which  is  sayino^  that  he  is  owner  of  the  estate,  as  having  the  in- 
terest in  it.  The  true  owner  is,  in  this  Act  of  Parliament,  in  op- 
position to  reputed  owner.  As  to  the  cases  cited  on  this  point, 
to  make  a  distinction  between  conditional  and  absolute  sales: 
Stone  V.  Orubham^  2  Bui.  226,  was  determined  entirely  on  the 
statute  of  Eliz.  and  common  law,  though  the  plan  of  that  statute 
differs  greatly  from  the  plan  of  the  statute  of  Jac.  1,  this  Act 
supposing  the  conveyance  to  be  on  good  consideration,  and  the 
party  to  be  an  honest  creditor  or  niortragee,  but  not  to  have  any 
preference  to  other  creditors,  because  he  does  not  give  notice  to 
other  creditors,  by  having  that  delivery  to  him  to  which  he  was 
entitled;  so  that  this  is  more  like  the  cases  on  the  Register  Act, 
where  the  person  loses  the  benefit  of  the  conveyance  by  not 
giving  notice,  arising  from  his  own  plain  neglect.  The  donee  is 
not  to  suffer  donor,  who  has  made  the  conveyance,  to  continue  in 
the  possession  there  described;  which  direction  in  that  Act  of 
Parliament  is  as  necessary  to  be  followed  as  in  cases  of  the  Regis- 
ter Act;  and  though  Stone  v,  Grubh/im  is  not  material  to  the 
present  (nor  is  there  anything  from  any  part  of  that  case  inferring 
a  difference  between  conditional  and  absolute  sales),  yet,  what  is 
said  there  may  infer,  that  mortgagee  must  be  considered  as  true 
owner ;  for  if  mortgagor  is  tenant  at  will  to  mortgagee,  as  said  in 
♦Bulstrode,  who  is  owner  of  this  estate  ?  K  the  property  r*7^q-i 
is  transferred  to  mortgagee,  the  mortgagor  can  have  only  ^  -I 
a  condition,  according  to  Co.  Litt.  210;  and  the  mortgagee  has 
that  interest  as  makes  him  owner  or  proprietor.  The  other  cases 
cited  for  this  have  been  fully  answered  already. 

The  second  question  is,  whether  the  debts  and  chattels  should 
not  be  delivered,  as  far  as  they  are  capable?  Upon  which  Stevens  v. 
Sole  is  in  point,  on  the  foot  of  a  mortgage  of  a  personal  thing;  and 
Lord  Cowper's  observation  in  the  case,  m  the  Precedents  in  Chan- 
cery,^ is  agreeable  thereto,  which  two  cases  determine  that  ques- 
tion on  the  specific  goods;  and  it  will  be  the  same  as  to  the  shares 
of  the  partnership  stock,  which  are  partly  in  possession,  partly  in 
action,  and  as  to  all  debts,  &c.,  which  are  conveyable  in  equity. 
The  inquiry  on  the  second  point  is,  whether  choses  in  action  are 
not  included  under  goods  and  chattels?  And  I  agree,  some 
books  countenance  the  contrary  opinion,  particularly  Swinb.  407. 
(Jayle^s  case,  8  Co.  82,  is  like  that  also.  This  opinion  was  grounded 
on  the  legal  notion  in  respect  of  choses  in  action  that  they  are  not 

^  Bucknal  v.  Roiston. 
VOL.   II. — 98 


1554  EQUITABLE    ASSIGNMENTS. 

grantable  as  choses  in  possession;  but  this  is  now  out  of  the 
question;  choses  in  action  will  be  included  therein.  Fulwood's 
case^  4  Co.  65,  proves  that  a  chose  in  action  fas  an  obligation)  is 
a  chattel.  So,  otaunf.  Prerog.  45,  c.  16,  that  cnattels  comprehend 
a  right  of  action  to  goods.  There  is  no  word  in  the  statute  to 
give  this  right  of  action  but  the  word  "  chattels; "  and,  if  forfeited, 
mey  must  Be  considered  as  chattels  in  the  person  forfeiting.  The 
same  interpretation  has  been  made  in  other  statutes.  So,  Ford 
and  Sheldon's  case^  12  Co.  1.  If,  then,  goods  and  chattels  include 
choses  in  action,  all  the  debts  acquired  to  the  partnership  by  sale 
of  the  joint  stock  must  be  distributable  as  the  goods  themselves ; 
for  which  Burnet,  J.,  has  cited  several  cases,  that  the  produce  of 
specific  goods  follow  the  nature  of  the  goods  themselves.  So  in 
Swinb.  414. 

The  last  question  relates  to  the  mortgage  of  Stephens,  the 
r*7fi41  P^^^^®**?  whether  he  has  such  a  possession  as  will  *exempt 
L  J  him  from  being  considered  as  owner  or  proprietor,  by 
whose  consent  the  bankrupt  has  had  in  his  possession  the  goods,  as 
owner,  altered,  &c.  I  mean  goods  severed;  for  the  fixed  are  part  of 
the  freehold,  and,  when  mortgaged,  remain  so  till  the  mortgage  is 
satisfied.  This  mortgage  to  JPotter  in  trust  must  be  considered 
as  a  mortgage  to  Stephens;  and  though  endeavored  to  be  dis- 
tinguished from  other  mortgages,  because  he  was  a  partner  and 
in  possession,  and  wanted  no  delivery,  the  true  answer  has  been 
given  to  that,  that,  though  he  held  the  possession,  yet  not  such  a 
possession  as  this  statute  requires;  and,  consequently,  it  is  imput- 
able to  him,  as  owner,  that  he  has  let  Harvest  have  possession  in 
respect  of  that  moiety,  producing  the  same  inconveniences,  by 
creating  a  false  credit  As  to  Stephens  having  a  lien  on  the  stock 
for  the  money  due  to  him,  and  his  being  distinguished  from 
other  creditors,  no  case  has  been  cited  for  that.  That  distinction 
would  have  been  material  in  Oroft  v.  Pike^  but  it  was  not  taken 
there,  nor  can  it  be  here;  for  it  was  a  transaction  not  concerning 
the  stock  of  the  partnership :  they  are  as  much  disunited  as  any 
others:  nor  was  this  debt  a  debt  created  on  the  joint  stock;  nor 
can  he,  therefore,  have  any  lien  on  the  joint  stock;  and,  though 
no  judicial  determination,  yet  I  may  cite  a  civil  law  authority,  as 
Dom,  lib.  1,  fol.  155,  concerning  partnership,  though  not  as  author- 
ity on  which  a  judgment  is  to  be  founded  in  our  courts;  yet,  as 
said  by  Lord  Kaymond,  may  they  be  used  as  the  opinions  of 
learned  men. 

I  am  of  opinion,  therefore,  that  the  statute  of  Jac  1  is  the 
rule  to  be  fcSlowed  in  this  case;  and  the  intent  thereof  was  to 
prevent  the  bankrupt's  acquiring  false  credit;  that,  for  the  benefit 
of  creditors  in  general,  these  goods  shall  be  esteemed  his,  and 
distributable  as  his,  so  that  they  must  come  under  the  commission. 
Whether  this  is  a  wise  provision  or  no,  in  this  statute,  is  not  for 

»  3  P.  Wms.  180. 
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the  determination  of  the  Court;  for,  while  it  continues  a  statute, 
it  must  be  followed. 

Lord  Chancellor  Hardwickb. — I  am  obliged  to  the  *judges 
for  their  assistance  and  endeavors  to  give  Tight  in  so  r^y^^c-i 
intricate  a  case,  which  intricacy  arises  in  respect  of  the  want  ^  -* 
of  a  number  of  authorities  as  to  the  construction  of  this  Act  of 
Parliament,  though  made  so  long  a^.  But  a  greater  intricacy 
occurs  in  respect  of  the  conduct  of  .William  Harvest,  in  making 
these  securities.  All  the  authorities  giving  light  to  this  have  been 
exhausted  by  the  judges,  and  it  would  be  mis-spending  of  time 
to  repeat  what  has  been  said.  It  is  sufficient,  therefore,  to  say, 
I  concur  in  the  opinion  delivered;  but  as  this  is  a  case  of  great 
expectation  and  consequence,  I  will  reduce  the  grounds  to  some 
general  principle. 

There  arise  two  general  questions :  first,  whether  any  mort- 
gages or  conditional  disposition  or  conveyance  of  any  goods  and 
chattels  are  within  the  statute  21  Jac.  1,  c.  19,  ss.  10  &  11,  as  it  is 
by  misprint  described  in  the  statute  ;  secondly,  if  any  are,  which 
are  ?  A  third  has  been  made  by  a  distinction  on  the  mortgage  of 
Harvest's  moiety  in  trust  for  Stephens,  whether  that  be  within 
this  clause.  • 

As  to  the  first,  I  will  not  enter  into  a  particular  discussion  and 
argument  of  two  points  made  at  the  bar  :  the  one,  whether  the 
enacting  clause  extends  to  all  goods  whatsoever  in  the  custody  of 
the  bankrupt  (whether  his  own  originally,  or  moving  from 
others],  or  whether  it  is  to  be  restrained  by  the  preamble,  and  to 
extena  only  to  goods  originally  the  bankrupt's ;  which  I  will  not 
argue.  ^ 

The  other  is,  whether  choses  in  action  are  within  this  clause. 
Let  the  construction  of  the  clause  as  to  this  be  what  it  will, 
whether  to  be  xjonfined  or  not  to  goods  originally  the  bankrupt's, 
this  case,  as  to  this  point,  is  undoubtedly  within  the  Act,  because 
it  cannot  be  disputed  but  that  all  the  goods  now  in  question  were 
originally  the  bankrupt's,  moved  from  him,  conveyed  and  mort- 
gaged by  him.  But  1  strongly  incline  to  concur  with  the  opinion 
of  Holt,  that  this  clause  must  be  restrained  by  the  preamble,  as 
Lord  Chief  Baron  seems  to  do,  and  differ  from  Lord  Cowper, 
though  the  decree  made  by  him  was  undoubtedly  right. 

♦Choses  in  action  are  properly  within  the  description  of  r*^/*/.-! 
goods  and  chattels  within  this  clause ;  and  I  will  only  add  ^  J 
one  argument,  for  the  sake  of  which  I  mention  it,  which  is,  that 
this  construction  is  strongly  warranted  by  the  next  preceding 
clause,  relating  to  bankrupts  *  who  hj  fraud  make  themselves 
accountant  to  the  king,  to  defeat  their  private  creditors,  which 
plainl  V  shows  that  the  words  goods  and  chattels,  as  used  in  this  Act, 
take  m  all  kind  of  personal  property  of  the  bankrupt,  whether 
in  possession  or  action  only ;  which  strongly  supports  the  con- 
struction made  by  the  Judges,  and  is  agreeable  to  Ford  and  Shelr 
dcrCs  case,  12  Co.  1,  where  it  is  held,  that,  in  an  Act  of  Parliament, 
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goods  and  chattels  take  in  choses  in  action.  The  reason  of  the  other 
opinion  in  the  books  arises  from  hence,  that  this  question  has 
arisen  on  a  grant  or  assignment,  or  bargain  and  sale,  not  being 
such  goods  and  chattels  as  would  pass  by  that  assignment  or  con- 
veyance ;  but  in  an  Act  of  Parliament,  which  can  pass  anything, 
they  are  always  included. 

I  go  on  four  general  principles  in  the  construction  of  this  Act. 

First,  the  aim  and  intent  of  the  legislature  was,  that  an  equal 
proportion  of  the  effects  of  the  bankrupt  among  his  creditors 
should  be  attained  as  far  as  possible. 

Secondly,  that,  to  attain  that  end,  these  Acts  of  Parliament 
should  be  construed  beneficially  for  the  general  creditors  under 
the  commission  ;  and  therefore  it  is,  in  an  unusual  manner,  dif- 
ferent from  most  Acts  of  Parliament,  enacted,  that  all  these 
statutes  and  laws  shall  be  largely  and  beneficially  construed  for 
the  creditors  in  general  under  the  commission. 

Thirdly,  it  appears,  the  general  view  and  intent  of  the  provision 
now  under  consideration  was,  to  prevent  traders  from  gaining  a 
delusive  credit,  by  a  false  appearance  of  substance,  to  mislead 
those  who  should  deal  with  them. 

Fourthly,  the  legislature  judged  they  might  do  this  by  subject- 
ing all  the  goods  of  the  bankrupt,  though  conveyed  to  others,  to 
the  general  creditors  under  the  commission,  because,  where  the 
r*'7fi71  ^^^^^^  ^^  assignee  leaves  such  goods  *in  possession  of  the 
L  •  '  J  bankrupt  as  owner,  he  confides  as  much  in  the  general 
credit  of  the  bankrupt  as  that  creditor  who  has  only  taken  his 
bond  or  note.  It  is,  in  such  case,  put  in  the  power  of  the  bank- 
rupt to  sell  the  goods  the  next  day ;  the  former  assignee  could 
only  have  a  personal  remedy  against  the  bankrupt. 

All  these  grounds  go  to  the  substance  of  the  case,  and  not  upon 
niceties,  and  hold  in  case  of  a  mortgage  as  well  as  an  absolute 
sale  ;  otherwise  it  would  be  contrary  to  the  resolutions  of  Stevens 
V.  Sole,  and  the  opinion  of  Lord  Cowper,  in  Bticknal  v.  Roiston^ 
and  to  his  implied  opinion  in  Copeman  v.  Gallant,^  and  would  over- 
turn this  part  of  the  statute,  and  restrain  it  to  absolute  sales. 
Traders,  instead  of  absolute  sales,  would  then  make  such  mort- 
gages, as  there  would  be  a  greater  opportunity ;  for  traders  might 
mortgage  over  and  over  again,  as  this  case  is  a  pregnant  instance. 

As  to  the  most  material  and  operative  expression,  the  legisla- 
ture has  explained  their  own  sense,  by  putting  the  word  true 
owner  in  opposition  to  reputed,  not  special  owner ;  and  then  these 
last  words  can  only  mean  a  person,  who,  by  specious  acts  of  pos- 
session, order,  and  disposition,  gives  himself  an  appearance  of 
property  he  has  not  really  (which  is  the  present  bankrupt's  case), 
till  the  mortgage  money  is  paid. 

Then  it  follows  that  the  mortgages  to  Reynel,  Skip,  and  George 
Harvest,  and  so  much  of  the  assignment  to  Stephens  as  relates  to 
the  utensils  not  fixed  to  the  freehold,  which  are  made  a  further 

»  Free.  Ch.  286. 
« 1  P.  Wme.  814. 
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security  to  him,  must  be  void  within  this  clause,  so  far  as  they 
are  claimed  to  be  specific  liens. 

The  distinction  endeavored  has  been  answered;  and  the  dis- 
tinction most  labored,  that  a  share  of  a  partner  in  a  partnership 
stock  is  only  a  sort  of  proportion  arising  on  the  balance  of  the 
partnership  account,  and  incapable  of  being  delivered,  would  let 
m  that  false,  delusive  credit  (intended  to  be  prevented)  in  all 
trades  in  partnership,  and  would  extend  to  particular  goods  in 
partnership. 

As  to  choses  in  action  comprised  in  these  securities,  *where 
it  is  admitted  none  could  pass  but  in  equity,  equity  r*7^»o-| 
ought  to  follow  the  law  in  this  case,  if  in  any.  Where  L  '^  J 
property  is  established  by  Act  of  Parliament,  equity  follows  it 
m  like  manner  as  where  established  by  common  law ;  for  if  not, 
it  would  cause  gi^eat  confusion;  and  it  is  always  so  taken  on 
Acts  of  Parliament  made  concerning  real  and  personal  estate, 
regulating  that  kind  of  property ;  for  which  there  is  a  strong 
instance  in  the  statutes  relating  to  Papists ;  for,  though  subject  to 
penal  laws,  equity  regulates  in  the  same  way,  by  the  same  rule, 
as  the  statutes  lay  down  concerning  legal  property. 

The  third  and  last  point  is  in  the  construction  of  Potter's  mort- 
gage, which  is  said  to  be  directly  as  if  made  to  Stephens ;  and,  I 
think,  upon  the  whole,  it  would  be  so ;  though,  perhaps,  if  it  was 
nicely  scrutinized,  some  difference  might  be  taken ;  but  whatever 
legal  interest,  that  vested  in  Potter.  And  the  law  would  not 
have  taken  notice  of  the  trust  if  the  question  was  at  law ;  and, 
therefore,  if  this  Act  of  Parliament  has  made  it  void  at  law,  this 
Court  would  never  set  it  up  contrary  to  law  for  the  sake  of 
Stephens,  because  he  was  a  partner,  but  would  let  the  law  take 
place  for  the  benefit  of  the  general  creditors.  As  to  any  of  these 
^oods  in  that  mortgage,  which  equity  only  could  pass,  equity  will 
follow  the  law ;  for,  as  to  the  profits  arising  from  trade  and  choses 
in  action,  there  could  not  be  an  equity  upon  an  equity :  equity 
would  vest  them  in  Stephens,  and  it  would  undoubtedly  be  con- 
sidered as  if  the  assignment  had  been  directly  to  Stephens.  And 
here  the  principal  objection  arises ;  it  being  said,  it  vested  in 
Stephens  as  to  these  particulars,  and  that  Stephens  was  partner 
then,  and  if  he  had  hot  taken  this  mortgage,  he  would  be  enti- 
tled to  have  an  allowance  out  of  what  would  be  coming  to  Har- 
vest's moiety,  and  would  have  a  specific  lien  on  that  moiety; 
and  therefore  Stephens,  taking  a  mortgage  of  the  other's 
share,  would  not  be  put  in  a  worse  condition  than  without  it. 
This  was.  the  most  plausible  thing  urged  for  the  defendant,  and 
would  be  right  if  the  foundation  was  right;  but  I  dispute 
the  foundation,  which  must  be,  that  the  party  so  lending  *gain8 
a  special  lien  on  the  partner  borrowing,  and  should  be  r*7^»Q-| 
allowed  a  preference  to  his  separate  creditors;  but  for  L  "  J 
this  there  is  no  authority  or  precedent  after  a  bankruptcy;  it  is  a 
different  consideration,  what  a  Court  of  equity  might  do  between 
the  parties  themselves,  which  both  remained  capable  of  transact- 
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ing  for  themselves.  But  I  miffht  carry  it  further;  for  it  is  so 
after  the  death  of  a  partner,  where  his  effects  come  to  be  dis- 
tributable as  assets.  In  the  case  of  MeUontcchi  v.  Boyal  Exchange 
Assurance  Company,^  the  points  determined  are  not  material  to  the 
present;  but  there  the  attempt  made  was  to  subject  stock  after  a 
bankruptcy  to  a  debt  contracted  to  the  Company  by  a  loan  of 
money,  and  arguments  were  drawn  ft»om  rules  concerning  part- 
nership; but  it  was  not  contended  for,  that  in  case  of  a  partner- 
ship, that  could  be  carried  further.  And  the  case  cited,  of  Croft 
V.  Pike,^  is  as  strong  as  any  negative  authority  can  be;  for  there 
it  was  not  attempted  to  give  the  surviving  partner  a  riffht  of  re- 
tainer, or  bringing  into  the  partnership  account  a  bona  debt,  so 
as  to  be  preferred  to  others,  but  only  as  executor ;  and  therefore, 
the  money  taken  by  a  deceased  partner  out  of  the  partnership 
stock,  was  allowed  to  be  brought  into  the  partnership  account, 
but  the  bond  debt  was  not,  because  a  separate  loan  and  transac- 
tion. If,  then,  by  a  new  determination  now,  it  should  be  admitted, 
and  that  one  partner,  by  lending  money  to  another  in  a  separate 
capacity,  not  relative  to  the  partnership,  should  gain  a  specific 
lien  on  the  effects  of  the  partner  so  borrowing,  it  would  open  a 
door  to  fraud,  and  to  defeat  this  statute;  for  then  a  person  might 
be  taken  in  as  a  partner  into  a  moiety  of  a  great  stock  and  flour- 
ishing trade,  and  he  may  have  a  separate  credit  on  that  confi- 
dence, and  yet  may  not  have  any  in  reality  of  the  property  in 
that  stock,  but  the  whole  may  belong  to  others;  which  tends 
plainly  to  great  fraud  and  imposition  on  traders,  and  great  mis- 
chief. It  has  been  said,  that  great  mischief  might  arise  to  trade 
and  credit  from  such  a  determination  as  this,  as  tending  to  pre- 
vent making  use  of  that  credit  persons  have  to  support  themselves 
r*7701  ^^  trade,  as  they  cannot  make  a  security  *without  expos- 
L  '  J  ing  their  circumstances  to  the  world;  and  on  the  other 
hand  it  is  contended,  that  the  other  construction  would  in  fact 
repeal  the  Act  of  Parliament,  and  let  in  a  mischief;  some  incon- 
venience might  perhaps  arise  from  a  determination  of  this  case  on 
either  side;  but  I  agree  with  Chief  Justice  Lee,  that,  as  this  is  a 
law,  we  must  adhere  to  it,  and  while  it  is  a  law,  be  bound  by  it, 
and  if  any  inconvenience  results  fi'om  it,  thjat  is  for  the  considera- 
tion of  the  legislature.  But  this  I  will  say,  that,  as  some  incon- 
venience may  be  to  particular  persons  on  one  hand,  great  incon- 
venience may  be  on  the  other,  by  creating  that  appearance,  as 
having  the  substance  of  which  they  remain  in  possession,  though 
they  have  not  at  all  the  real  property:  and  that  this  was  the  in- 
tent of  the  legislature,  I  am  clear;  and  I  may  go  so  far  as  to  say, 
that  the  simplicity  of  those  times  did  not  let  in  these  large  and 
airy  notions  of  credit,  as  of  late,  which  from  the  number  ot  bank- 
ruptcies we  have  had  of  late  years,  is  rather  an  evidence  that  the 
departing  from  the  rule  this  law  has  laid  down,  and  giving  way 
to  these  notions,  has  been  rather  a  mischief. 

>  1  Eq.  Ca.  Ab.  8,  pi.  8. 
•3  P.  Wms.  180. 
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I  agree,  then,  that  these  mortgages  cannot  prevail  as  specific 
liens  and  securities;  therefore,  as  to  the  mortgages  of  lands  and 
fixtures,  they  are  not  affected  by  the  Act  of  Parliament :  but  what 
is  affected  by  the  direction  therein  is  the  assignment  to  Stephens 
(for  Potter  must  be  considered  as  a  trustee  for  him)  relating  to 
any  utensils  not  fixed  to  the  freehold.  So  also  are  all  the  four 
mortgages  of  seventh  part,  by  reason  of  the  bankruptcy  of 
"William  Harvest,  made  void  by  the  statute,  and  can  create 
no  specific  lien  on  the  bankrupt's  share  of  partnership  stock, 
debts,  and  effects ;  but  they  must  be  considered  only  as  general 
creditors. 


**  The  great  wisdom  and  policy  of  the  sages  and  founders  of  our  law," 
says  Lord  Coke,  "  have  provided,  that  no  possibility,  right,  title,  nor  thing 
in  action,  shall  be  granted  or  assigned  to  strangers,  for  that  would  be  the 
occasion  of  multiplying  of  contentions  and  *8uit8,  of  great  op-  r-^„„^^ 
pression  of  the  people,  and  chiefly  of  terre-tenants,  and  the  sub-  *-  ^ 
version  of  the  due  and  equal  executidn  of  justice:"  10  Go.  48.  See 
Lampd^s  case,  10  Co.  47.  But  it  is  to  be  observed,  that  the  king  was 
always  an  exception  to  this  rule,  for  be  might  always  either  grant  or  re- 
ceive a  possibility  or  chose  in  action  by  assignment:  Co.  Litt.  232,  b,  n. 
1;  Com.  Dig.  "Assignment"  (D.),  555;  MUes  v.  Williams,  1  P.  Wms. 
252 ;  i^fford  v.  Buckley,  2  Ves.  177, 181. 

Formerly,  it  was  doubted  whether  an  annuity  was  assignable,  though 
*'  assigns  "  were  mentioned  in  the  grant ;  the  argument  being,  that  it  was 
a  mere  personal  contract,  and  therefore  a  chose  in  action.  See  the  cases 
in  2  Vin.  Abr.  515,  and  3  Yin.  Abr.  151.  But  in  a  case  in  C.  B.,  3  Cha. 
1,  this  objection,  which,  in  strictness  of  law,  carried  force  with  it,  was 
overruled :  Oerrard  v.  Boden,  Hetl.  80.  It  seems,  too,  that  naming 
"  assigns  "  is  not  essential  to  the  making  an  annuity  assignable,  the  prin- 
ciple of  the  objectioD  to  its  being  so  being  the  same,  whether  "  assigns  " 
are  mentioned  or  omitted.  However,  Perkins,  in  the  special  case  of  an 
annuity  pro  consilio  impendendo,  requires  naming  of  "  assigns :"  Perk.  s. 
101.  Even  there,  too,  he  questions  the  annuity  being  assignable.  But 
this  was  settled  in  Maund*s  case,  7  Co.  28,  b,  one  point  resolved  being,  that 
express  words  would  make  such  an  annuity  assignable :  Co.  Litt.  144,  b, 
n.  It  may  here  be  remarked,  that  a  possibility,  coupled  wUh  an  interest, 
was  devisable,  and  might  be  released :  Watk.  Convey.  219. 

What  amounts  to  an  Equitable  AssignmenL] — The  reasons  given  by 
Lord  Coke  for  this  rule  of  law,  which  prevents  the  assignment  of  a  possi- 
bility or  chose  in  action,  has  been  almost  wholly  disregarded  by  Courts  of 
equity ;  and  accordingly,  from  a  very  early  period,  assignments  of  a  mere 
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naked  possibility,  or  of  a  chose  in  action  /or  valuable  conriderationf  have 
been  held  valid  in  Courts  of  equity,  which  will  carry  them  into  effect 
upon  the  same  principle  aa  they  enforce  the  performance  of  an  agreement 
when  not  contrary  to  its  own  rules  or  public  policy.  Bee  Anon,,  FreeuL 
Ch.  Rep.  145 :  Squib  v.  TFyn,  1  P.  Wms.  381.  "  Such  an  assignment," 
observes  Lord  Hardwicke,  "  always  operates  by  way  of  agreement  or 
contract,  amounting,  in  the  consideration  of  the  Court,  to  this,  that  one 
agrees  with  another  to  transfer  and  make  good  that  right  or  interest : 
Wright  v.  Wright,  1  Ves.  412 ;  and,  like  any  other  agreement,  the  Court 
will  cause  it  to  be  specifically  performed  (not  leaving  the  assignee  to  his 
action  for  damages),  when  the  assignor  is  in  a  condition  to  transfer  the 
property,  or  to  cause  it  to  be  transferred,  to  his  assignee." 

*A  mere  expectancy,  as  that  of  an  heir-at-law  to  the  estate  of 
L  ' '  ^J  his  ancestor  (Hobson  v.  Trevor,  2  P.  Wms.  191 ;  Wethered  v. 
WeUiered,  2  Sim.  183, 192 ;  SmUh  v.  Baker,  1  Y.  &  C.  C.  C.  229 ;  sed 
vide  Oarleton  v.  Leightan,  3  Mer.  671),  or  the  interest  which  a  person 
may  take  under  the  will  of  another  then  living  (Becldey  v.  Newland,  2  P. 
Wms.  182 ;  Bennett  v.  Cooper,  9  Beav.  252 ;  and  see  ante,  Vol.  1,  *596), 
or  the  share  to  which  such  person  may  become  entitled  to  under  an  ap- 
pointment (Musprat  v.  Gordon,  1  Anst.  34),  or  in  personal  estate,  as  pre- 
sumptive next  of  kin  of  a  person  then  living  (Hinde  v.  Blake,  3  Beav. 
235 ;  Meek  v.  Kettlewell,  1  Ph.  347),  is  assignable  in  equity  for  valuable 
consideration ;  and  where  the  expectancy  has  fallen  into  possession,  the 
assignment  will  be  enforced. 

It  is  needles^r  to  cite  any  authorities  to  prove  that  in  equity  a  person 
may  assign  a  legacy  or  share  of  a  residue.  So,  non-existing  property,  to 
be  acquired  at  a  future  time,  though  not  assignable  at  law  (^RobiTison  v. 
Maedonald,  5  Man.  &  Selw.  228),  is  clearly  so  in  equity;  the  assignment, 
for  instance,  of  future  freight  {Brown  v.  Tanner,  3  L.  B.  Ch.  App.  597 ; 
Wihon  V.  Wilson,  14  L.  B.  Eq.  32),  of  the  future  cargo  of  a  ship  (See  In 
re  Ship  Warre,  8  Price,  269,  n. ;  Ourtia  v.  Avher,  1  J.  &  W.  526 ;  Douglas 
V.  Russel,  4  Sim.  524 :  S,  C,  1  My.  &  K.  488 ;  Langton  v.  Horion^  3 
Beav.  464  ;  1  Hare,  549 ;  Lindsay  v.  Oibbs,  22  Beav.  522 ;  Gardner  v. 
Cazenove,  1  Hurlst.  &  N.  423),  of  building  materials  to  be  brought  on 
premises  (Brown  v.  Bateman,  2  L.  B.  C.  P.  272),  or  machinery  at  a 
future  time  to  be  added  to  or  substituted  for  existing  machinery  {Holro^ 
V.  Marshall,  10  Ho.  Lo.  Ca.  191,  reversing  the  decision  of  Lord  Campbell^ 
C,  2  De  6.  F.  &  Jo.  596),  is  valid  in  equity.  The  able  and  instructive 
judgment  of  Lord  Westbury,  C,  10  Ho.  Lo.  Ca.  209,  in  which  his  lord- 
ship lays  down  the  principle  upon  which  Courts  of  equity  act  in  cases  of 
equitable  assignments,  deserves  most  attentive  perusal. 

Directors,  however,  under  a  power  to  charge  existing  property  cannot 
assign  property  to  be  thereafter  acquired.  See  In  re  Sankey  Brook  Coal 
Company,  9  L.  B.  Eq,  721,  where  it  was  held,  that  under  a  power  to 
"  pledge,  mortgage,  or  charge  the  works,  hereditaments,  plant,  property^ 
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and  effects  of  the  company  "  in  order  to  secure  the  repayment  of  moneys 
borrowed,  the  proceeds  of  a  call  already  made,  but  not  yet  paid,  might  be 
charged,  but  not  the  proceeds  of  a  future  call.  See  also  Ex  parte  Stanley, 
33  L.  J.  N.  8.  (Ch.)  635. 

There  can  be  no  doubt  moreover  that  a  covenant  to  charge,  or  dispose 
of,  or  affect  lands  hereafter  to  be  acquired,  operates  in  equity  upon  lands 
so  afterwards  acquired ;  (Metcalf  v.  The  *  Archbishop  of  York,  1  (-^-_«^ 
My.  &  Cr.  547 ;  Lyde  v.  Mynn,  4  Sim.  605 ;  8.  C.,!  My.  &  K.  L  ""^J 
683 ;  WMealey  v.  Wdlealey,  4  My.  &  Cr.  579 ;;  but  no  charge  will  be 
created  except  where  the  covenant  refers  to  particular  property,  or  where 
property  has  been  acquired  with  an  intention  to  perform  or  satisfy  the 
covenant :  Countess  of  Momington  v.  Keane,  2  De  6.  &  Jo.  292 ;  Roun- 
dell  V.  Breary,  lb,,  319 ;  and  see  Beldring  v.  Bead,  13  W.  R.  (Exch.) 
867. 

Upon  the  same  principle,  although  a  mere  contract  may  amount  to  an 
actual  assignment,  it  must  purport  to  confer  an  interest  in  the  future 
chattels  immediately  by  its  own  force,  and  without  the  necessity  of  any 
further  act  on  the  part  of  the  assignee  upon  the  future  chattels  coming 
into  existence,  and  therefore  an  assignment  of  existing  chattels,  coupled 
with  words  which  amount  to  a  mere  license  to  seize  after-acquired  prop- 
erty, will  not  be  construed  as  an  equitable  assignment  of  the  latter  : 
Beeve  v.  Whiimare,  4  De  G.  Jo.  A;  S.  1 ;  33  L.  J.  Ch.  (N.  S.)  63,  wher 
Lord  Westbury,  C,  affirmed  the  decision  of  Sir  B.  T.  Eindersley,  Y.  C, 
reported  32  L.  J.  Ch.  (N.  S.)  497.  And  see  Broion  v.  Bateman,  2  L.  R. 
C.  P.  272,  283,  284. 

And  where  there  is  a  mere  license  to  seize  aft;er-acquired  goods  for  the 
purpose  of  selling  them  and  discharging  a  debt,  if  the  debt  is  released,  as 
for  instance,  by  virtue  of  a  liquidation  under  the  Bankruptcy  Act,  186 
the  collateral  license  to  seize  will  go  with  the  debt :  Thompson  v.  Cohen, 
L.  R.  Q.  B.  527  ;  Cole  v.  Kemot,  lb.,  584,  n. 

Where  a  life  policy  which  was  to  become  void,  if  the  assured  should 
commit  suicide,  unless  the  policy  should  have  been  "  legally  assigned," 
bad  been  deposited  to  secure  a  sum  of  money,  it  was  held  to  be  a  sufficient 
assignment  to  come  within  the  exception,  atid  that  notice  of  it  to  the  office 
was  unnecessary :  Dufaur  v.  The  ProfesHqnal  Life  Assurance  Offfice,  25 
Beav.  599 ;  and  see  Jones  v.  The  Consolidated  Investment  Assurance  Com^ 
pany,  26  Beav.  256,  where  a  letter  charging  the  policy  was  held  to  be 
sufficient  for  the  same  purpose. 

It  may  here  be  mentioned  that,  by  8  &  9  Vict.  c.  106,  s.  6,  it  has  been 
enacted,  **  that,  after  the  1st  day  of  October,  1845,  a  contingent,  an  ex- 
ecutory, and  a  future  interest,  and  a  possibility  coupled  with  an  interest,  in 
any  tenements  or  hereditaments  of  any  tenure,  whether  the  object  of  the 
gift,  or  limitation  of  such  interest,  or  possibility,  be  or  be  not  ascertained ; 
also  a  right  of  entry,  whether  immediate  or  future,  and  whether  vested  or 
contingent,  into  or  upon  any  tenements  or  hereditaments  in  England,  of 
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any  tenure,  may  be  disposed  of  by  deed ;  but  that  no  such  disposition 
shall,  by  force  only  of  this  Act,  defeat  or  *enlarge  an  estate  tail" 
^        -^  It  also  enacts,  that  dispositions  by  married  women  must  be  in 
conformity  with  3  &  4  Will.  4,  c.  74,  and  4  <fe  5  Will.  4,  c.  92. 

This  Act,  it  will  be  observed,  does  not  render  assignments  of  contingent 
interests,  or  possibilities  in  chattels,  or  mere  naked  possibilities  not  coupled 
wUh  an  interest,  valid  at  law;  the  exclusive  jurisdiction,  therefore,  of 
Courts  of  equity  as  to  such  assignments  is  untouched  by  the  Act 

Although  it  is  usual  in  transferring  a  chose  in  action,  as  a  debt  or  bond, 
to  assign  it  by  a  deed  in  legal  form,  with  a  power  of  attorney  to  sue  in 
the  name  of  the  assignor,  it  is  clear,  as  is  laid  down  by  Lord  Hardwicke, 
in  the  principal  case  of  Row  v.  Dawson,  that  "  no  particular  words  are 
necessary."  Any  words,  in  fact,  are  sufficient  which  show  an  intention  of 
transferring  or  appropriating  the  chose  in  action  to  or  for  the  use  of  the 
assignee.  Bee  Thompson  v.  Spiers,  13  Sim.  469;  Bumy,  GarvaOio,  4  My. 
<fe  Cr.  690 ;  Cook  v.  Black,  1  Hare,  390 ;  M'Fadden  v.  Jenhyns,  1  Hare, 
458 :  1  Ph.  153 ;  Malcolm  v.  ScoU,  3  Hare,  39.  52 ;  6  Hare,  570  ;  3  Mac 
&  G.  29  ;  Myers  v.  The  United  Chiarantee,  Ac,  Company,  7  De  G.  Mac.  & 
G.  112 ;  Chowne  v.  Baylis,  31  Beav.  351 ;  Gumell  v.  Gardner,  4  Giff. 
626,  680. 

The  principle  to  be  deduced  from  the  cases  is,  that  an  agreement  be- 
tween a  debtor  and  a  creditor  that  the  debt  owing  shall  be  paid  put  of  a 
specific  fund  coming  to  the  debtor  (Rodick  v.  Oandell,  1  De  G.  Mac.  & 
G.  776),  or  all  order  given  by  a  debtor  to  his  creditor  upon  a  third  per- 
son, having  funds  of  the  debtor,  to  pay  the  creditor  out  of  such  funds  will 
create  a  binding  equitable  assignment  of  so  much  money:  Burn  v.  Car- 
vaUio,  4  My.  &  Cr.  702.  Nor  is  it  necessary  in  equity,  as  it  would  appear 
by  some  of  the  decisions  at  law  (  Williams  v.  Everett,  14  East,  682 ;  Baron 
V.  Husband,  4  B.  &  Ad.  611 ;  Ex  parte  Heywood,  2  Rose,  355),  that  the 
party  receiving  the  order  should,  in  some  way,  enter  into  a  contract  to 
hold  the  funds  for  the  equitable  assignee :  Bum  v.  Carvalho,  4  My.  &,  Cr. 
702,  703. 

In  Yeaies  v.  Oroves,  1  Yes.  jun.  281,  Dawson  being  indebted  to  Yeates 
and  Browne  upon  a  note  of  Kand,  in  September,  1789,  they  gave  up  to 
him  the  note,  upon  his  giving  to  them  an  order,  directed  to  Groves  and 
Dickinson,  who  had  agreed  to  purchaae  some  leasehold  property  of  him, 
to  pay  the  amount  of  the  note  and  interest  to  Browne  out  of  the  purchase- 
money.  The  order  was  not  accepted  in  writing,  although  it  seems 
Groves  and  Dickinson  verbally  agreed  that,  when  the  assignments  were 
prepared  and  the  purchase-money  was  to  be  paid,  Browne  should  receive 
notice  to  attend.  In  December,  1789,  the  assignments  being  prepared, 
*Browne  attended,  in  consequence  of  notice ;  but  before  the  trana- 
■-  ^  action  could  be  gone  through,  Dawson  went  out  of  the  room,  and 
was  arrested,  and  in  January,  1790,  a  commission  of  bankrupt  issued 
against  him.    Upon  a  bill  being  filed  by  Yeates  and  Browne,  Lord  Thur- 
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low  held,  that  the  order  was  an  equitable  assignment  of  the  purchase- 
money.  "  This,"  said  his  Lordship,  **  is  nothing  but  a  direction  by  a  man 
to  pay  part  of  his  money  to  another  for  a  foregone  valuable  consideration. 
If  he  could  transfer,  he  has  done  it ;  and  it  being  his  own  money,  he  could 
transfer.  The  transfer  was  actually  made.  They  were  in  the  right  not 
to  accept,  as  it  was  not  a  bill  of  exchange.  It  is  not  an  inchoate  busi- 
ness. The  order  fixed  ihe  money  the  moment  U  was  shown  to  Oroves  and 
Dickinson.*' 

In  Ex  parte  Alderson,  1  Madd.  53,  R.  being  pressed  to  discharge  a  debt 
on  the  5th  of  August,  1813,  gave  to  two  creditors  a  draft  on  the  executor 
of  a  debtor  of  hers,  which  draft  the  executor  promised  to  discharge  on 
receiving  assets.  A  commission  of  bankrupt  issued  against  R.  on  17th  of 
November,  1814.  Upon  a  petition  being  presented  by  the  two  creditors, 
it  was  held  by  Sir  Thomas  Plumer,  M.  R.,  that  they  were  entitled  to  the 
sum  for  which  the  draft  was  given,  as  against  the  assignees.  "  Is  this 
draft,"  said  his  Honor,  "  to  be  considered  in  equity  as  an  assignment  of 
the  debt,  which  is  a  chose  in  action  ?  And  did  not  the  executor  bind 
himself  to  pay  it  ?  I  think  this  was  a  good  equitable  assignment  of  the 
debt,  and  that  the  executor  bound  himself  to  pay  it  when  in  possession  of 
sufficient  assets.  ...  If  R.  had  remained  solvent,  the  petitioner 
might,  by  a  bill  in  equity,  have  obtained  the  benefit  of  the  assignment : 
S.  C,  3  Swanst.  392 ;  affirmed  on  appeal,  nom.  Ex  parte  South;  and 
Lord  Eldon  said,  that  the  debtor  would  be  bound  by  the  order  being 
shown  to  him,  and  that  a  contract  on  his  part  to  pay  wa8,'in  equity,  not 
necessary." 

In  Lett  V.  MorriSf  4  Sim.  607,  A.,  having  contracted  to  pay  to  B. 
2360/L  by  installments,  B.  signed  and  gave  to  C,  for  valuable  considera- 
tion, an  Order  authorizing  A.  to  pay  parts  of  each  installment  to  C,  and 
460^.  was  to  be  reserved  in  A.'s  hands  out  of  the  balance  of  the  contract, 
and  C.'s  receipt  was  to  be  a  discharge  to  A.  A.  was  served  with  notice 
of  the  order  on  the  day  on  which  it  was  signed.  It  was  held,  by  Sir  L. 
Shadwell,  V.  C,  that  the  order  operated  as  an  equitable  assignment  of  the 
sums  therein  mentioned. 

In  Bum  V.  Carvalho,  4  My.  &  Cr.  690,  A.,  having  goods  in  the  hands 
of  B.  as  his  agent  at  a  foreign  port,  and  being  under  liabilities  to  C,  by 
letter  to  C.  promised  that  he  would  direct,  and  by  a  subsequent  letter  to 

B.  *did  direct  B.  to  deliver  over  the  goods  to  D.,  as  the  agent  of  p^--/.^ 

C.  at  that  port.  Before  the  delivery  of  the  goods,  a  commission  ^  ^ 
of  bankrupt  issued  against  A.,  under  an  act  of  bankruptcy  committed 
while  his  letter  was  on  its  way  to  B.,  and  the  goods  were  delivered  by  B. 
to  D.  in  ignorance  of  the  bankruptcy.  Lord  Cottenham,  affirming  the 
decision  of  Sir  L.  Shadwell,  V.  C.  (7  Sim.  109),  held,  that  C.  had  a  good 
title  in  equity  to  the  goods.  And  see  Smith  v.  Everett,  4  Bro.  C.  C.  64 ; 
Ez  parte  Steward,  3  M.  D.  &  De  G.  265 ;  Crowfoot  v.  Oumey,  2  Moo.  & 
Bcott,  473 ;  Diphck  v.  Hammond,  2  Sm.  &  Giff.  141 ;  5  De  G.  Mac.  & 
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G.  320 ;  L' Estrange  v.  V grange,  13  Beav.  281 ;  Riccard  v.  Prichard,  1 
K.  &  J.  277 ;  Jones  v.  Farrell,  1  De  G.  &  Jo.  208 ;  Ex  parte  Imbed,  1 
De  G.  &  J.  152 ;  Farley  v.  Turner,  26  L.  J.  Ch.,  N.  S.  710  ;  Rayner  v. 
Harford,  27  L.  J.  Ch.,  N.  S.  708 ;  Chovme  v.  Ba^^^w,  31  Beav.  351 ;  Lang- 
ton  V.  Waring,  18  C.  B.,  N.  8.  315  ;  Thompson  v.  Simpson,  9  L.  R.  Eq. 
497 ;  LaHviere  v.  Morgan,  26  L.  T.  Rep.  (N.  S.)  859. 

A  valid  equitable  aasignmeDt,  if  it  be  clearly  proved,  may  be  made 
verbally:  see  Oumell  v.  Gardner,  9  Jur.  (N.  S.),  1220.  There  it  ap- 
peared from  the  evidence  of  the  plaintiff  alone,  which  was  uncontradicted, 
that  Gledhill  being  indebted  to  the  plaintiff,  and  having  purchased  some 
wool  from  Bradley,  in  consideration  of  the  debt  due  to  the  plaintiff,  and 
for  the  purpose  of  securing  the  payment,  and  with  the  intention  of  as- 
signing and  making  over  the  wool,  and  vesting  it  in  the  plaintiff,  in  an 
interview  with  the  plaintiff,  said,  ^'  There  is  the  wool  that  has  gone  to 
Doncaster,  go  and  sell  that  wool,  pay  Bradley  the  balance  due  to  him  on 
such  wool,  and  keep  the  remainder  yourself."  Gledhill  died  a  few  hoars 
afterward,  and  letters  of  administration  were  granted  to  his  brothers, 
who  claimed  the  wool.  The  plaintiff  removed  the  wool  from  the  custody 
of  a  wharfinger  at  Doncaster,  and  sold  it,  and  after  paying  Bradley,  re- 
tained the  balance  in  part  satisfaction  of  his  debt.  It  was  held  by  Sir  J. 
Stuart,  y.  C,  that  what  had  taken  place  amounted  to  a  valid  equitable 
assignment  of  the  wool  to  the  plaintiff:  see  also  Riccard  v.  PriefMrd,  1 
K.  &  J.  277,  279 ;  Field  v.  Megaw,  4  L.  R.  (C.  P.)  660. 

It  is  not  necessary  to  the  validity  of  an  assignment  of  a  debt,  as  between 
the  assignor  and  assignee,  that  notice  should  be  given  to  the  party  from 
whom  the  debt  is  due  (Rodick  v.  Oandell,  1  De  G.  Mac.  &  G.  780),  and 
the  death  (  Gumell  v.  Gardner,  9  Jur.  N.  S.  1220)  or  bankruptcy  (jBiirn 
V.  Carvalho,  4  My.  &  Cr.  690)  of  the  assignor  before  notice  could  be 
given  of  the  assignment,  or  before  it  could  be  acted  upon  {Ex  parte  Sovih, 
P^---,  3  Swanst  392),  is  *immaterial.  Nor  will  its  validity  be  affected 
'-  -'by  the  assignee  subsequently  arresting  the  assignor  for  the  debt : 
Ex  parte  Alderson,  1  Madd.  63 ;  3  Swanst.  392 ;  yet  it  is  most  usual  and 
very  expedient  for  the  safety  of  the  assignee  that  notice  should  be  given, 
otherwise  the  debtor  might  pay  the  debt  to  the  assignor ;  and  of  still 
greater  importance  is  it,  as  will  be  hereafter  shown,  as  between  the  assignee 
and  third  parties,  that  such  notice  should  be  given :  see  p.  *794,  "^811  post. 
Moreover  the  omission  to  give  such  notice  may  operate  as  strong  moral 
evidence  of  the  intention  and  understanding  of  the  parties,  per  Lord 
Truro,  C,  in  Rodick  v.  OandeU,  1  De  G.  Mac.  &  G.  780. 

When  a  debtor  has  received  notice  of  an  equitable  assignment  of  the 
debt,  he  is  bound  to  pay  the  debt  to  the  assignee,  although  the  assignor 
may  have  commenced  proceedings  against  him  at  law  to  recover  it,  and 
although  the  equitable  assignee  refuses  to  indemnify  him  on  receiving 
payment :  Jones  v.  FarreU,  1  De  G.  &  Jo.  208 ;  and  see  HtUchinson  v. 
Heyworth,  9  Ad.  &  Ell.  375.    Secus,  where  an  equitable  assignment  re- 
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lating  to  real  property  is  invalid  by  the  law  of  the  country  where  the 
property  is  situated :  Siehel  v.  Raphael,  34  L.  J.  (N.  S.)  Ch.  106 ;  10  Jur. 
N.  S.  1165. 

A  mere  mandate  from  a  principal  to  his  agent,  not  communicated  to  a 
third  person,  will  give  him  no  right  or  interest  in  the  subject  of  the  man- 
date. It  may  be  revoked  at  any  time  before  it  is  executed,  or  at  least 
before  any  engagement  is  entered  into  with  a  third  person  to  execute  it 
for  his  benefit.  And  it  will  be  revoked  by  any  disposition  of  the  property 
inconsistent  with  the  execution  of  it :  Scott  v.  Porcher,  3  Mer.  652,  664. 
Where,  for  instance,  an  order  is  given  by  a  man  to  his  bankers  to  pay 
over  a  sum  to  a  third  person  to  whom  the  order  is  not«communicated,  and 
the  banker  does  not  make  the  payment,  and  the  order  is  afterward  counter- 
manded, the  third  party  cannot  insist  on  the  banker  paying  to  him  the 
money  :  Marrell  v.  Woolen,  16  Beav.  197. 

When,  however,  the  agent  communicates  the  mandate  to  the  third 
person,  and  agrees  to  exercise  it  for  his  benefit,  he  converts  himself  into 
an  agent  for,  and  debtor  to,  the  persons  in  whose  favor  the  mandate  was 
given.  Thus  in  Fitzgerald  v.  Stewart,  2  Russ.  &  My.  457,  where  consign- 
ments had  been  made  from  abroad  to  answer  an  annuity  which  the  owner 
of  the  property  consigned  was  liable  to  pay,  and  the  consignee  in  this 
country  gave  notice  of  the  arrangement  to  the  annuitant,  and  made  pay- 
ments in  pursuance  of  it,  it  was  held  by  Lord  Brougham,  C,  affirming  the 
decision  of  Sir  L.  Shadwell,  V.  C.  (reported  2  Sim.  333),  that  the  con- 
signee was  not  afterward  at  liberty  to  discontinue  such  payments,  so  long 
'^'as  he  had  any  proceeds  of  the  consignments  in  his  hands.  The 
principle  upon  which  these  cases  proceed  has  been  well  laid  down  L  '  '^J 
by  Wigram,  V.  C.  "  Courts,  both  of  law  and  equity,"  observes  his  Honor, 
"  have  repeatedly  decided  that,  where  a  creditor  on  whose  behalf  a  stake 
has  been  deposited  by  the  debtor  with  a  third  person,  receives  notice  of 
that  fact  from  the  stakeholder,  the  notice  will  convert  the  stakeholder  into 
an  agent  for,  and  a  debtor  to,  that  creditor ;  and  these  cases  have  been 
decided  upon  the  ground,  that  the  creditor  may,  on  the  faith  of  the  notice, 
have  forborne  to  sue." 

A  mere  power  of  attorney  or  authority  to  a  person  to  receive  money, 
not  addressed  to  the  debtor,  and  directing  such  person  to  pay  it  to  a 
creditor  of  the  party  granting  the  power  or  authority,  will  not  amount  to 
an  equitable  assignment.  Thus  in  Bodick  v.  Gandell,  1  De  O.  Mac.  &  G. 
763,  a  railway  company  was  indebted  to  the  defendant,  their  engineer, 
who  was  greatly  indebted  to  his  bankers.  The  bankers  having  pressed 
for  payment  or  security,  the  defendant,  by  letter  to  the  solicitors  of  the 
company,  authorized  them  to  receive  the  money  due  to  him  from  the  com- 
pany, and  requested  them  to  pay  it  to  the  bankers.  The  solicitors,  by 
letter,  promised  the  bankers  to  pay  them  such  money  on  receiving  it.  It 
was  held  by  Lord  Truro,  C,  affirming  the  decision  of  Lord  Langdale,  M. 
B.  (reported  12  Beav.  325;,  that  this  did  not  amount  to  an  equitable 
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assignmeDt  of  the  debt.  "  The  extent  of  the  principle/'  said  his  Lordship, 
**  to  be  deduced  from  the  cases  is,  that  an  agreement  between  a  debtor  and 
a  creditor  that  the  debt  owing  shall  be  paid  out  of  a  specific  fund  coming 
to  the  debtor,  or  an  order  given  by  a  debtor  to  his  creditor  upon  a  peraon 
owing  money  or  holding  funds  belonging  to  the  giver  of  the  order  direct- 
ing such  person  to  pay  such  funds  to  the  creditor,  will  create  a  valid 
equitable  charge  upon  such  fund ;  in  other  words,  will  operate  as  an 
equitable  assignment  of  the  debts  or  fund  to  which  the  order  refers.  .  .  . 
I  think  that  a  decision,  that  the  authority  to  the  solicitors  contained  in 
the  letter  to  receive  the  debt  due  from  the  railway  company,  and  to  pay 
what  should  be  received  to  the  bank,  operated  as  an  assignment  in  equity 
of  the  railway  debts,  would  be  to  extend  the  principle  much  beyond  the 
warrant  of  the  authorities ;  and  I  also  think  that  the  effect  of  such  a  de- 
cision upon  the  interest  of  persons  giving  orders  of  the  like  description 
might  be  very  injurious,  and  would  be  contrary  to  the  intention  of  the 
parties  to  the  transaction.  If  an  (lasignmeni  of  the  debts  had  been  intended^ 
it  woiUd  have  been  quite  as  ea^  to  have  directed  the  order  to  the  railway 
company  as  to  the  solicitors.  It  rather  seems  to  have  been  intended  that 
the  bank  should  have  *no  title  or  interest  in  the  debts  until  the 
^  ^  amount  of  the  debts  should  have  been  adjusted,  and  some  definite 
portion  been  adjusted  and  realized." 

Upon  the  same  principle,  in  Bell  v.  The  London  and  North-  Western 
Railway  Company^  15  Beav.  548,  where  a  railway  contractor  gave  his 
bankers  a  letter  directing  the  railway  company  to  pass  the  checks  which 
might  become  due  to  him  '*  to  his  account  with  the  bank,"  it  was  held 
by  Sir  John  Romilly,  M.  B.,  that  this  was  not  an  equitable  assignment 
but  that  it  would  have  been  so  if  the-  letter  had  directed  the  checks  to 
be  passed  to  the  bank.  "  In  Ex  parte  South,  3  Swanst.  392,  and  in  Lett  t. 
Morris,  4  Sim.  607,"  said  his  Honor, ''  the  order  was  to  pay  the  debt  to 
the  third  party  unconditionally,  not  to  the  third  party  on  behalf  of  the 
creditor,  or  to  be  held  by  him  for  the  benefit  of  the  creditor  as  his  mere 
agent  to  receive  the  money.  An  order  of  that  description  would  always 
be  revocable  by  the  person  giving  it,  but  not  so  an  order  to  pay  to  the 
third  person  absolutely.  Bum  v.  Oarvalho,  4  My.  &  Cr.  690,  was  the 
case  of  an  order  to  pay  to  a  third  person  absolutely.  This  was  also  the 
case  of  Tibbitts  v.  Oeorge,  5  Ad.  &  Ell.  107.  If  a  creditor  employ  a 
person  to  collect  the  debts  due  to  him,  and  inform  the  debtor  that  such 
person  has  authority  to  receive  the  debt  due,  this  would  not  be  an  assign- 
ment of  the  debt  to  the  agent,  even  though  the  agent  should  be  a  creditor 
of  his  principal ;  but  the  debtor  might,  with  propriety,  and  without  risk, 
afterward  pay  the  debt  to  the  creditor,  or  to  any  fresh  agent  whom  he 
might  appoint  to  receive  it.  If  this  were  not  so,  the  result  would  be  that, 
when  once  any  person  had  authorized  an  agent  to  receive  a  debt,  the 
debtor  could  never  safely  pay  another  agent,  or  even  the  creditor  himself, 
without  receiving  proof  that  the  creditor  did  not  owe  any  money  to  the 
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person  i^vhom  he  first  had  constituted  his  agent  to  receive  it."  See  also 
Thayer  v.  Li^er,  30  L.  J.  Ch.  (N.  8.)  427 ;  Flint  v.  Walker,  5  Moore's  P. 
C.  C.  179. 

A  promise  to  pay  money  when  the  debtor  receives  a  debt  due  to  him 
from  a  third  person,  does  not  constitute  an  equitable  assignment,  so  as  to 
charge  the  debt  in  the  hands  of  such  third  person.  See  Field  v.  Megaw, 
4  L.  R.  (C.  P.)  660,  there  the  plaintiff  having  a  cargo  of  wheat  brought 
by  a  vessel  called  the  Maraquita  in  the  hands  of  a  factor  for  sale,  ob- 
tained from  Wedd  a  loan  of  500L,  for  which  he  gave  Wedd  his  acceptance 
at  two  months,  describing  the  consideration  to  be  **  value  received  in 
wheat  ex  Maraquita,"  and  they  verbally  agreed  that  the  bill  was  to  be 
renewed  from  time  to  time  until  the  plaintiff  should  receive  from  the 
fiustor  the  proceeds  of  the  wheat.  The  plaintiff  ^compounded 
with  his  creditors,  and  upon  an  action  brought  by  him  on  behalf  ^  '  ^J 
of  his  creditors  to  recover  back  the  500/.  which  had  been  paid  to  Wedd, 
it  was  held  by  the  Court  of  Common  Pleas,  that  what  had  taken  place  did 
not  amount  to  a  charge  of  the  funds  in  the  hands  of  the  factor,  so  as  to 
amount  to  an  equitable  assignment  of,  or  an  equitable  charge  upon,  the 
fund.    See  Malcolm  v.  SeoU,  3  Hare,  39. 

Where  an  instrument  is  construed,  not  as  a  mere  equitable  assignment, 
but  as  an  order  for  payment  of  a  sum  of  money  out  of  a  partumlar  fund, 
unless  it  be  stamped  as  required  by  55  Oeo.  3,  c.  184  (Sched.  part  1,  Tit. 
Inland  Bill),  it  cannot  be  enforced  in  equity  (Lord  Braybrooke  v.  Meredith, 
13  Sim.  271 ;  Parsons  v.  Middleton,  6  Hare,  261 ;  and  see  Pott  v.  Lamaa, 
6  Hurlst  &  N.  529) :  but  where  an  instrument,  though  in  form  an  order 
for  the  payment  of  money,  operates  as  an  equitable  assignment,  if  properly 
stamped  as  an  assignment  it  will  be  received  by  the  Court :  Diplook  v. 
Hammond,  2  Sm.  &  6.  141;  5  De  6.  Mac.  &  G.  320;  JTGWan  v. 
Smith,  26  L.  J.  N.  S.  (Ch.)  8. 

Courts  of  tK)mmon  law  have  of  late  years  borrowed,  and  will  to'a  con- 
siderable extent  act  upon,  the  doctrines  of  equity  with  r^ard  to  the  as- 
signment of  choses  in  action;  Brown  v.  Bateman,  2  L.  R.  C.  P.  272.  And 
ever  since  Winch  v.  Keeley,  1  T.  R.  619,  courts  of  law  have  allowed  the 
assignee  to  sue  in  the  name  of  the  assignor :  De  Pothonier  v.  De  Mattos, 
Ell.  Bl.  A  Ell.  467.  See  Master  v.  BuUer,  4  T.  R.  340.  But  still,  in 
many  cases,  proceedings  cannot  be  adopted,  either  so  conveniently  or 
effectually,  at  law  as  in  equity.  Where,  for  instance,  the  debtor  assents 
to  the  transfer  of  a  debt,  an  action  maybe  brought  at  law  against  him  by 
the  assignee,  on  the  implied  promise  to  pay  {Israel  v.  Douglas,  1  H. 
Black,  239 ;  Baron  v.  Husband,  4  B.  &  Ad.  611 ;  and  see  Addison  on 
Contracts,  821,  6th  ed.) :  but  if  he  does  not,  it  can  only  be  brought  in  the 
name  of  the  assignor,  though  in  equity,  as  has  been  before  shown,  the 
assent  of  the  debtor  is  not  required,  and  proceedings  may  be  there  taken 
by  the  assignee  in  his  own  name.    lb. 

But  it  haa  been  decided  in  equity  that,  if  a  bill  is  filed  in  a  simple  case, 
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where  the  plaintiff  has  obtained  from  a  person  to  whom  a  debt  was  due,  a 
right  to  sue  in  his  name  for  the  debt,  a  demurrer  will  be  allowed,  unless 
it  is  alleged  that  the  assignor  refuses  his  name  to  be  used,  or  obstructs 
proceedings  against  the  debtor.  And  in  Hammond  v.  Messenger^  9  Sim. 
327,  where  there  was  no  such  allegation.  Sir  L.  Shadwell,  V.  C,  observed, 
that  it  was  quite  new  to  him  that,  in  such  a  simple  case  as  that,  the  Court 
allowed,  in  the  first  *instance,  a  bill  to  be  filed  against  a  debtor, 
^  -'by  the  person  who  had  become  the  assignee  of  the  debt.  But  his 
Honor  added,  "  I  admit  that,  if  special  circumstances  are  stated,  and  it  is 
represented  that,  notwithstanding  the  right  which  the  assignee  has  ob* 
tained  to  sue  in  the  name  of  the  creditor,  the  creditor  will  interfere  and 
prevent  the  exercise  of  that  right,  a  Court  of  equity  will  interfere,  for  the 
purpose  of  preventing  that  species  of  wrong  being  done ;  and  if  the  credit- 
or will  not  allow  the  matter  to  be  tried  at  law  in  his  name,  the  Court  has 
jurisdiction,  in  the  first  instance,  to  compel  the  debtor  to  pay  the  debt  to 
the  plaintiff;  especially  in  a  case  where  the  act  done  by  the  creditor  is 
done  in  collusion  with  the  debtor."  See  also  Keys  v.  Williams,  3  Y.  A  C. 
Exch.  Ca.  466 ;  Rose  v.  Clarke,  1  Y.  &  C.  C.  C.  534. 

The  legislature  has  recently  made  life  policies  of  life  assurance  (30  A 
31  Vict.  c.  144),  and  policies  of  marine  insurance  (81  &  32  Vict  c.  86), 
and  the  choses  in  action  of  bankrupts  (32  &  33  Vict  c.  71),  assignable 
at  law. 

By  the  Policies  Assurance  Act,  1867  (30  &  31  Vict  c.  144),  it  is 
enacted  that  "any  person  or  corporation  now  being  or  hereafter  be- 
coming entitled,  by  assignment  or  other  derivative  title,  to  a  policy  of 
life  assurance,  and  possessing  at  the  time  of  action  brought  the  right 
in  equity  to  receive  and  the  right  to  give  an  effectual  discharge  to 
the  assurance  company  liable  under  such  policy  for  monies  thereby 
assured  or  secured,  shall  be  at  liberty  to  sue  at  law  in  the  name  of  such 
persons  or  corporation  to  recover  such  monies"  (sect.  1). 

'*  No  assignment  made  after  the  passing  of  this  Act  shall  confer  on 
the  assignee  therein  named,  his  executors,  administrators,  or  assigns,  any 
right  to  sue  for  the  amount  of  such  policy,  or  the  monies  assured  or 
secured  thereby,  until  a  written  notice  of  the  date  and  purport  of  such 
assignment  shall  have  been  given  to  the  assurance  company  liable  under 
policy  at  their  principal  place  of  business  for  the  time  being,  or  in  case 
they  have  two  or  more  principal  places  of  business,  then  at  some  one  of 
such  principal  places  of  business,  either  in  England,  Scotland,  or  Ireland, 
and  the  date  on  which  such  notice  shall  be  received  shall  regulate  the 
priority  of  all  claims  under  any  assignment;  and  a  payment  bonA  fide 
made  in  respect  of  any  policy  by  any  assurance  company  before  the  date 
on  which  such  notice  shall  have  been  received  shall  be  as  valid  against 
the  assignee  giving  such  notice  as  if  this  Act  had  not  been  passed" 
(sect.  8). 

«  Every  assurance  company  shall  on  every  policy  issued  by  them  after 
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the  30th  of  September,  1867,  specify  their  principal  place  or  principal 
places  of  business  at  '''which  notices  of  assignment  may  be  given  r^foTon-i 
in  pursuance  of  this  Act ''  (sect.  4). 

''  Every  assurance  company  to  whom  notice  shall  have  been  duly  given 
of  the  assignment  of  any  policy  under  which  they  are  liable  shall,  upon 
the  request  in  writing  of  any  person  by  whom  any  such  notice  was  given 
or  signed,  or  of  his  executors  or  administrators,  and  upon  payment  in 
each  case  of  a  fee  not  exceeding  five  shillings,  deliver  an  acknowledg- 
ment in  writing  under  the  hand  of  the  manager,  secretary,  treasurer,  or 
other  principal  officer  of  the  assurance  company  of  their  receipt  of  such 
notice;  and  every  such  written  acknowledgment,  if  signed  by  any 
person  being  de  jure  or  de  facto  the  manager,  secretary,  treasurer,  or  other 
principal  officer  of  the  assurance  company  whose  acknowledgment  the 
same  purports  to  be,  shall  be  conclusive  evidence  as  against  such  assur- 
ance company  of  their  having  duly  received  the  notice  to  which  such 
acknowledgment  relates"  (sect.  6). 

And  it  is  provided  *'  that  this  Act  shall  not  apply  to  any  policy  of 
assurance  granted  or  to  be  granted  or  to  any  contract  for  a  payment  on 
death  entered  into  or  to  be  entered  into  in  pursuance  of  the  provisions  of 
16  &  17  Vict.  c.  46,  and  27  &  28  Vict.  c.  43,  or  either  of  those  Acts,  or 
to  any  engagement  for  payment  on  death  by  any  friendly  society" 
(sect.  S).  See  The  Scottish  Amicable  Life  Assvrance  Society  v.  Fuller,  2 
I.  R.  Eq.  53. 

By  the  Policies  of  Marine  Assurance  Act,  1868  (31  &  32  Vict.  c.  86), 
it  is  enacted  that  *'  whenever  a  policy  of  assurance  on  any  ship,  or  on 
any  goods  in  any  ship,  or  on  any  freight,  has  been  assigned,  so  as  to  pass 
the  beneficial  interest  in  such  policy  to  any  person  entitled  to  the  property 
thereby  insured,  the  assignee  of  such  policy  shall  be  entitled  to  sue 
thereon  in  his  own  name"    .    .    .     (sect.  1). 

It  has  been  recently  decided  that  under  this  Act  a  policy  of  marine 
assurance  can  be  assigned,  after  loss,  so  as  to  entitle  the  assignee  to  sue 
upon  it  in  his  own  name:  Lloyd  v.  Fleming,  f  L  R.  Q.  B.  299. 

And  by  the  Bankruptcy  Act,  1869  (32  &  33  Vict,  c  71),  it  has  been 
enacted  that  "  Where  any  portion  of  the  property  of  the  bankrupt  con- 
sists of  stock,  shares  in  ships,  shares  or  any  other  property  transferable  in 
the  books  of  any  company,  office,  or  person,  the  right  to  transfer  such 
property  shall  be  absolutely  vested  in  the  trustee  to  the  same  extent  as 
the  bankrupt  might  have  exercised  the  same  if  he  had  not  become  bank- 
rupt      Where  any  portion  of  the  property  of  the  bankrupt 

consists  of  things  in  action,  any  action,  suit,  or  other  proceeding  for  the 
recovery  of  such  things  instituted  by  the  trustee  shall  be  instituted  in 
^his  official  name,  as  in  this  Act  provided;  and  such  things  shall,  r^tcyoo-i 
for  the  purpose  of  such  action,  suit,  or  other  proceeding,  be  deemed 
to  be  assignable  in  law,  and  to  have  been  duly  assigned  to  the  trustee  in 
his  official  capacity  "  (sect.  22). 
VOL.  n. — 99 
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Choses  in  Action  of  a  Married  Woman — how  far  assignable.'] — Nothing 
is  clearer  than  that  a  husband  only  becomes  entitled  upon  marriage  to  a 
qualified  interest  in  the  choses  in  action  and  reversionary  personal  prop- 
erty of  his  wife  ;  and  if  he  does  not,  during  his  lifetime,  reduce  them  into 
possession,  they  will  belong  to  his  wife  surviving  him,  Co.  Litt.  351; 
Scawin  v.  Blunt,  7  Ves.  29i ;  Lahgham  v.  Nenny,  3  Ves.  467  ;  1  Bright's 
Hus.  &  W.  36. 

In  order  to  reduce  a  wife's  choses  in  action  into  possession,  acts  must 
be  done  which  will  have  the  effect  of  changing  the  property  therein. 
Neither  the  mere  intention  of  an  executor  to  pay  a  chose  in  action  to 
which  the  wife  is  entitled  to  the  husband ;  nor  an  appropriation  of  a 
particular  fund  for  that  purpose  {Blunt  v.  Bestland,  5  Yes.  515) ;  nor  the 
husband's  receipt  of  the  interest  thereof  (Hovrman  v.  Corie,  2  Vem.  190 ; 
Bluni  V.  BesUand,  5  Ves.  615 ;  HaH  v.  Stephens,  6  Q.  B.  (N.  8.)  937 ;  14 
L.  J.  (N..S.)  Q.  B.  148 ;  9  Jur.  225),  even  although,  where  the  chose  in 
action  was  a  promissory  note,  it  has  been  handed  to  him  {Nash  v.  Nash,  2 
Madd.  133 ;  and  see  Day  v.  Pargrave,  3  Mau.  &  Selw.  395,  cited),  amount 
to  a  reduction  into  possession ;  and  a  receipt  of  part  of  the  fund  by  the 
husband  will  only  amount  to  a  reduction  into  possession  pro  tanto :  Nash 
V.  Nash,  2  Madd.  133, 139.  A  transfer  of  stock  by  trustees  or  executors 
into  the  name  of  the  married  woman  (  Wildman  v.  Wildman,  9  Yes.  174) ; 
or  into  the  names  of  the  husband  and  wife  (Prole  v.  Soady,  3  L.  R.  Ch. 
App.  220) ;  k  fortiori  where  trustees  of  a  fund  belonging  to  the  wife  sim- 
ply retain  it  in  their  own  hands  {Twisden  v.  Wise,  1  Yern.  161;,  will  not 
amount  to  a  reduction  into  possession.  A  mere  agreement  to  sell  a  fund 
{Harwood  v.  Fisher,  1  Y.  &  C.  Exch.  Ca.  110),  or  a  set-off  of  a  debt  of 
the  husband's  due  to  a  testator  against  a  legacy  he  has  left  to  the  wife, 
will  not  bar  the  wife's  right  to  the  legacy  in  case  she  survives  her  hus- 
band :  Harrison  v.  Andrews,  13  Sim.  595 ;  Carr  v.  Taylor,  10  Yes.  574 ; 
Ex  parte  Blagden,  2  Rose,  249  ;  ExparU  0*Ferrall,  1  G.  &  J.  347 ;  Eli- 
bank  V.  Montolieu,  5  Yes.  737  ;  Reeve  v.  Bicher,  11  Jur.  960  ;  M'Mahon 
V.  Burchell,  3  Hare,  99.  It  is  laid  down,  however,  in  a  subsequent  report 
of  the  last  cited  case,  that  where  a  debt  to  the  estate  of  the  testator  may 
be  set  off  by  the  ^executors  against  a  legacy  bequeathed  by  the 
I-  -I  testator  to  the  debtor,  such  debt  may  also  be  set  off  against  a  ]^- 
acy  bequeathed  by  the  testator  to  the  wife  of  the  debtor,  subject  to  her 
equity  (if  any)  to  a  settlement ;  M'Mahon  v.  Burchell,  5  Hare,  325;  and 
see  Hall  v.  HiU,  1  Conn.  &  Law.  135 ;  1  Dru.  &  War.  109. 

The  mere  proof  by  a  husband  against  a  bankrupt  indebted  to  his  vif<^» 
will  not  amount  to  reduction  into  possession  by  the  husband,  if  he  die 
before  a  dividend  be  made.  See  Anon,,  2  Yern.  706 ;  there  J.  S.,  indebted 
by  bond  to  the  wife  of  A.,  became  a  bankrupt.  The  husband  proved  the 
debt,  and  paid  contribution  money,  but  died  before  any  dividend  was 
made.    The  wife  survived,  and  died  also  before  any  distribution.    Lord 
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Cowper,  L.  C,  held  that  the  payment  of  contribution  money  by  the  hus- 
band did  not  alter  the  property  of  the  debt,  but  that  it  remained  a  chose 
in  action,  and  survived  to  the  wife. 

The  receipt  by  the  husband  of  his  wife's  chose  in  action,  as,  for  instance, 
of  a  sum  due  to  her  on  a  mortgage  in  fee,  will  be  a  reduction  thereof  into 
possession  {Reea  v.  Keith,  11  Sim.  388,  390),  unless  such  receipt  by  the 
husband  be  in  the  character  of  trustee,  when  it  will  not  have  that  effect : 
Baker  v.  HuU,  12  Ves.  497  ;  Wall  v.  Tomlimon,  16  Ves.  413.  A  trans- 
fer of  the  wife's  stock  into  her  husband's  sole  name  would  be  a  reduction 
into  possession :  (1  Bright's  Hus.  &  W.  54)  and  it  has  even  been  held, 
where  the  husband  was  a  lunatic,  that  the  payment  by  order  of  the  Court 
of  stock  belonging  to  the  wife  to  the  credit  of  the  lunacy,  was  as  much  a 
reduction  into  possession  as  a  payment  to  the  lunatic  or  his  committee, 
(/n  the  matter  of  Jenkins,  5  Russ.  183, 187),  and,  as  a  husband  may,  by 
transferring  his  wif^^'s  stock  into  his  own  name,  reduce  it  into  possession, 
ao  he  may  do  so  by  transferring  it  into  the  names  of  trustees  upon  trusts 
inconsistent  with  his  wife's  title  by  survivorship :  Hansen  v.  Miller,  14 
Sim.  22 ;  Bumham  v.  Bennett,  2  Coll.  254. 

Where,  however,  a  husband  directs  or  consents  to  an  investment  of 
stock  belonging  to  his  wife,  in  a  manner  consistent  with  her  equities,  he 
will  not  be  considered  by  such  an  act  as  destroying  such  equities,  by  its 
being  a  reduction  into  possession.  Thus,  in  Ryland  v.  Smith,  1  My.  & 
Or.  53,  the  wife  being  under  a  will  entitled  to  stock  and  to  cash  part  of 
a  residue,  the  executors,  at  the  request  of  the  husband,  transferred  the 
stock  into  the  names  of  trustees  for  the  wife's  separate  use,  and  paid  the 
cash  to  the  husband.  The  husband  employed  part  of  the  cash  in  increas- 
ing the  amount  of  the  stock ;  he  afterwards  became  bankrupt,  and  died. 
It  was  held  by  Sir  C.  C.  *Pepys,  M.  R.,  that  the  stock  trans-  j.^„^f. 
ferred  by  the  executors  was  not  reduced  into  possession  by  the  '-  -■ 
husband,  and,  therefore,  belonging  to  the  wife  by  survivorship,  but  that 
the  assignees  under  the  bankruptcy  were  entitled  to  the  increase  made  by 
the  husband. 

Where  the  wife  is  possessed  of  choses  in  action,  even  such  as  promissory 
notes,  or  bills  of  exchange  given  to  her  before  marriage,  unless  the 
contracts  thereon  be  altered,  as  by  taking  a  new  security  (  Yard  v.  EUard, 
1  Salk.  117,  pi.  8),  the  husband  must  bring  an  action  upon  them  in  the 
names  of  himself  and  his  wife,  and  if  he  obtains  judgment  and  sues  out 
execution,  he  will  thereby  reduce  such  choses  in  action  into  possession 
(JTardy  v.  Eobineon,  1  Keb.  440;  TireU  v.  Bennet,  2  Keb.  89;  MUner  v. 
Milnea,  3  T.  R.  627 ;  Eumaey  v.  George,  1  Mau.  &  Selw.  176 ;  Sherring. 
tan  V.  Yates,  12  M.  &  W.  855) ;  but  if  he  die  after  judgment  and  before 
execution  sued  out,  the  judgment  will  survive  to  the  wife,  and  she  will  be 
entitled  to  a  scire  &cias  thereon:  Bond  v.  Simmons,  3  Atk.  21. 

Where,  however,  the  choses  in  action  accrue  to  the  wife  during  the  mar- 
riage, and  the  husband  elects  to  disagree  to  his  wife's  interest  by  com- 
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meDcing  an  action  in  his  own  name  only,  if  he  dies  after  judgment,  his 
representatives,  and  not  his  wife,  will  be  entitled  to  the  benefit  thereof: 
Oglander  v.  Boston,  1  Vern.  396. 

If,  however,  before  the  marriage  the  wife  obtained  a  judgment,  and  she 
and  her  husband  sued  out  a  scire  facias,  and  obtained  an  award  of 
execution,  and  the  wife  died  before  the  writ  was  executed,  the  property 
will  be  changed  by  the  award,  and  belong  to  the  husband :  Bright's  H. 
&  W.  p.  61. 

Where  an  award  was  made  by  which  a  sum  of  money  was  ordered  to 
be  paid  to  the  husband  in  respect  of  the  personal  estate  to  which  his  wife 
was  entitled  as  residuary  legatee,  and  the  husband  having  died  before 
anything  further  was  done,  it  was  held  by  Lord  Jeffries,  L.  C,  that  the 
executor  of  the  husband  was  entitled  to  such  sum,  and  that  it  did  not 
survive  to  the  wife.  "The  award,"  said  his  Lordship,  "is  a  sort  of 
judgment,  and  the  arbitrator  having  awarded  that  the  money  should  be 
paid  to  the  husband,  that  has  changed  the  property,  and  vested  it  in  the 
husband : "  Oglander  v.  Boston,  1  Vern.  396.  It  is  doubtful,  however, 
whether  this  decision  can  be  upheld,  inasmuch  as  an  award  alone  has  not 
the  effect  of  changing  the  property  in  personal  chattels :  Hunter  v.  Riee^ 
15  East,  100 ;  Tlwrpe  v.  Eyre,  1  Ad.  &  Ell.  926 ;  3  Nev.  A  M.  214. 

Where  there  is  a  decree  in  a  joint  suit  by  husband  and  wife,  for  money 
P^„^/t<.  claimed  in  her  right,  if  the  husband  die  before  any  other  *pro* 
ceedings,  the  benefit  of  the  decree  will  survive  to  the  wife 
(Nanney  v.  Martin,  1  Eq.  Ca.  Ab.  68) ;  nor  will  her  right  by  survivorship 
be  prejudiced  if  nothing  has  been  done  in  the  suit  to  change  the  property : 
Adams  v.  Lavender,  M'Clell.  &  Y.  41 ;  Band  v.  Simmons,  3  Atk.  20 ; 
Macaulay  v.  Philips,  4  Ves.  15 ;  10  Ves.  91,  cited.' 

If,  however,  the  property  were  changed,  as,  for  instance,  by  the  approval 
by  the  Court  of  a  settlement  to  be  made  on  the  wife  {MacatUay  v.  Philips^ 
4  Yes.  19),  or  by  an  order  for  payment  to  the  husband,  the  wife's  right 
to  take  by  survivorship  will  be  gone :  HeygaJte  v.  Annesley,  3  Bro.  C.  C. 
362. 

If  a  husband  fails  to  reduce  his  wife's  choses  in  action  into  possessioa 
during  her  lifetime,  he  will  be  entitled  to  them  on  taking  out  letters  of 
administration  to  her:  Bright's  Hus.  &  Wife,  41. 

It  is  now  well  established,  upon  the  principle  that  a  husband  can  give 
no  better  right  to  another  than  he  has  himself,  that  all  assignments  made 
by  the  husband  of  the  wife's  choses  in  action  or  reversionary  personal 
property,  whether  vested  or  contingent,  which  are  not,  or  cannot  be,  then 
reduced  into  possession,  whether  the  assignment  be  in  bankruptcy,  or 
under  the  Insolvent  Act,  or  to  trustees  for  payment  of  debts,  or  to  a 
purchaser  for  valuable  consideration,  even  although  the  wife  joins  therein, 
pass  only  the  interest  which  the  husband  himself  has,  subject  to  the  wife's 
legal  right  by  survivorship. 

The  first  case  in  which  this  subject  was  thoroughly  discussed 
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Homaby  v.  Lee^  2  Madd,  16;  there  a  husband  and  wife  assigned  a 
reversionary  interest  of  the  wife  in  certain  trust  stock,  as  a  security  for 
payment  of  an  annuity  granted  by  the  husband.  The  husband  afterwards 
took  the  benefit  of  the  Insolvent  Debtors'  Act,  and  a  general  assignment 
was  made  of  his  property.  The  person  on  whose  death  the  wife  was  to  take, 
died,  and  then  the  husband  died  without  having  done  any  other  act  to  re- 
duce the  stock  into  possession ;  it  was  held  by  Sir  Thomas  Plumer,  V.  C, 
that  the  wife  was  entitled  by  survivorship  to  the  stock,  as  against  both  the 
particular  and  general  assignee.  "  The  husband/'  observed  his  Honor, "  has 
a  right  to  his  wife's  choses  in  action,  provided  he  reduces  them  into  posses- 
sion. Is  a  deed  assigning  a  reversionary  interest  a  reduction  into  possession  ? 
It  is  impossible  actually  to  reduce  a  reversionary  interest  into  possession. 
Is  it,  then,  a  constructive  reduction  into  possession  ?  The  assignment  puts 
the  assignee  of  the  husband  in  the  same  situation  as  the  husband ;  and  if  the 
husband  survives  the  wife,  the  assignee  is  entitled  to  the  property ;  but  here 
the  husband  died  before  the  wife,  and  the  assignee,'*'  therefore,  is  not  r^cyoy-i 
entitled  to  the  property.  According  to  MUford  v.  Mitford  (9  Ves. 
87),  it  is  clear  that  the  general  assignment  in  bankruptcy  does  not  pass  a 
reversionary  interest  in  the  wife,  she  surviving  her  husband.  It  must  be 
the  same  as  to  the  assignment  under  the  Insolvent  Debtors'  Act ;  nor  do 
I  see  what  answer  can  be  given  to  the  observation  of  Mr.  Cooke,  that  a 
particular  assignee  cannot  be  in  a  better  situation  than  an  assignee  under 
the  general  assignment  in  bankruptcy."  And  see  the  important  cases  of 
Purdew  v.  Jackson,  1  Russ.  1 ;  Honner  v.  Morton,  3  Russ  65,  where  the 
reversionary  interest  of  the  wife  was  vested ;  and  Waison  v.  Dennis,  3 
Russ.  90 ;  Stamper  v.  Barker,  6  Madd.  157;  Box  v.  Box,  2  C.  &  L.  605 ; 
Box  V.  Jackson,  1  Dru.  55 ;  Prole  v.  Soady,  3  L.  R.  Ch.  App.  220 ; 
Wilkinson  v.  Oibson,  4  L.  R.  Eq.  162.  In  Le  Vasseur  v.  Scratton,  14 
Sim.  116,  a  female  infant  being  entitled  to  the  reversion  of  a  chose  in 
action,  expectant  on  the  decease  of  the  survivor  of  A.  and  B.,  she  and 
her  husband  covenanted,  in  contemplation  of  their  marriage,  to  assign  it 
to  trustees,  in  trust,  as  to  one  moiety  for  the  husband  absolutely,  and  as  to 
the  other  moiety,  for  the  wife  and  the  issue  of  the  marriage.  The  husband 
died  first,  and  afterwards  A.  and  B.  died.  It  was  held  by  Sir  L.  Shad- 
well,  y.  C,  that  the  chose  in  action  survived  to  the  wife,  and  that  she 
was  entitled  to  have  it  transferred  to  her. 

But  a  woman  may,  by  her  acts  after  the  death  of  her  husband,  have 
shown  such  an  intention  to  acquiesce  in  and  adopt  a  settlement  of  her  re- 
versionary interest,  made  during  her  first  coverture  for  the  benefit  of  her- 
self and  children,  as  to  render  it  binding  upon  any  subsequently  taken 
husband :  Asklon  v.  M*Dougall,  5  Beav.  56 ;  Kingston  v.  Booth,  4  I.  R. 
Eq.  589,  605. 

It  must  be  remembered  that  under  the  Infants'  Settlement  Act  (18  & 
19  Vict.  c.  43),  an  infant  may  now,  with  the  approbation  of  the  Court  of 
Chancery,  make  a  valid  settlement  of  property,  though  it  be  in  reversion, 
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remainder,  or  expectancy.    See  Morgan's  and  Chute's  Chancery  Statutes 
and  Orders,  p.  238,  4th  ed. 

There  is  a  dictum  of  Lord  Lyndhurst's  in  Honner  v.  Morton,  3  Russ. 
69,  "  that  where  the  husband  has  the  power  of  reducing  the  property  into 
possession,  his  assignment  of  the  chose  in  action  of  the  wife  will  be  re- 
garded as  a  reduction  of  it  into  possession." 

However,  it  seems  now  to  be  clearly  established  that,  whether  the- 
husband  after  an  assignment  of  his  wife's  choses  in  action  dies  in  the  life- 
time of  the  person  having  a  prior  interest,  whereby  the  chose  in  action 
cannot,  as  against  the  wife,  be  reduced  into  possession,  or  whether  he  sur- 
vives  and  dies  before  it  is  *reduced  into  possession,  the  same  re- 
'-  -■  suit  follows — the  chose  in  action  will  survive  to  the  wife.  Thus, 
in  Ellison  v.  Elioin,  13  Sim.  309,  by  articles  entered  into  on  the  marriage 
of  a  female  infant,  she  and  her  intended  husband  agreed  to  assign,  on  her 
attaining  twenty-one,  a  share  of  her  deceased  grandfather's  residuary 
estate,  to  which  she  was  entitled  under  the  trusts  of  his  will,  to  trustees, 
in  trust  for  themselves  and  their  children.  After  the  lady  had  attained 
twenty-one  a  settlement  was  made,  for  the  purpose  of  carrying  the  articles 
into  effect,  to  which  the  husband  and  wife  and  the  trustees  were  the  only 
parties ;  but  before  the  settled  property  was  transferred  to  the  trustees, 
the  husband  died.  It  was  held,  by  Sir  L.  Shadwell,  V.  C,  that  the  wife's 
right  to  the  property  by  survivorship  was  not  barred. 

The  principle  of  this  decision  was  followed  by  the  Vice-Chancellor 
Knight  Bruce  in  Ashby  v.  Ashby,  1  Coll.  553.  In  that  case,  a  husband, 
for  a  valuable  consideration,  assigned  a  legacy,  to  the  payment  of  which 
his  wife  was  entitled  twelve  months  after  the  decease  of  the  testator's 
widow.  The  husband  survived  the  testator's  widow  more  than  twelve 
months,  but  took  no  steps  to  reduce  the  property  into  possession.  His 
Honor,  upon  the  authority  of  Elwin  v.  Williams  (7  Jur.  337),  held  the 
assignment  void  as  against  the  surviving  wife :  observing,  however,  that 
he  did  not  say  what  would  have  been  the  effect  upon  the  wife's  rights  or 
claims  if  the  husband  had,  bona  fide  for  valuable  consideration,  executed 
a  deed  of  release  of  the  legacy.  See  also  Hadings  v.  Orde,  11  Sim.  205  ; 
Ashton  V.  M'Dougall,  5  Beav.  56 ;  WUkinson  v.  Charlesworth,  10  Beav. 
324,  328 ;  Rowland  v.  M'Donnel,  13  Ir.  Ch.  Rep.  365,  381 ;  Barton  v. 
Borton,  16  Sim.  552 ;  Michelmore  v.  Mudge,  2  Giff.  183. 

It  has,  however,  been  recently  decided  that  a  release  by  a  husband  of  a 
reversionary  chose  in  action  of  his  wife  is  as  inoperative  to  bind  his  wife 
by  survivorship  as  his  assignment  would  be:  Rogers  v.  Acader,  14  Beav. 
445. 

Where  an  annuity  or  life  interest  in  a  fund  is  given  to  a  married 
woman,  and  is  not  settled  to  her  separate  use,  the  husband  is  not,  with  her 
concurrence,  capable  of  effectually  disposing  of  her  life  estate,  except 
during  his  own  life ;  for,  if  she  outlive  her  husband,  such  part  of  it  as 
would  be  enjoyed  by  her  after  the  coverture  determined,  would  be  rever- 


RYALL    V.    ROWLBS.  1575 

sionarjr  only,  and  consequently  the  husband  cannot,  consistently  with  the 
cases  of  Purdew  y.  Jackson  and  Honner  y.  Morton,  make  a  title  to  such 
portion  of  the  annuity  or  dividends  of  the  fund  as  may  accrue  after  his 
own  death,  and  during  the  life  of  his  wife  surviving  him.  See  Stiffe  v. 
Everitt,  1  My.  &  Cr.  37 ;  Hdrley  v.  Harley^  *10  Hare,  325 ;  In  re  p^,-5.Q, 
Godfrey's  TruMa,  1  I.  R.  Eq.  531 ;  but  see  Hore  v.  Becker,  12  ^  '^^-' 
Sim.  465. 

Where  personalty,  a  reversionary  interest  in  which  is  given  to  a  mar- 
ried woman,  is  brought  into  existence  for  the  purpose  of  securing  a  loan 
to  her  husband,  the  assignment  by  the  husband  and  wife  with  the  object 
of  effecting  such  security  will,  pro  tanto,  defeat  the  wife's  right  by  survi- 
vorship.    Thus,  in  Winter  v.  Easum,  2  De  6.  Jo.  &  Sm.  272,  a  married 
woman  entitled  to  income  for  her  separate  use,  agreed  to  assist  her  hus- 
band in  obtaining  a  loan  from  an  insurance  company.     A  policy  was 
accordingly  effected  with  the  company,  by  which  a  sum  was  assured  to 
the  survivor  of  the  husband  and  wife  upon  the  death  of  the  one  first 
dying.    By  a  mortgage  deed  of  the  same  date,  reciting  an  agreement  for. 
a  loan  by  the  office  at  the  request  of  the  husband  and  wife,  the  wife 
assigned  her  separate  income,  and  the  husband  the  policy,  by  way  of 
mortgage  for  securing  the  sum  advanced  by  the  company.     By  the  same 
deed  the  husband  and  wife,  the  wife  joining  for  the  purpose  of  binding  her 
separate  estate,  covenanted  that  the  husband  would  pay  the  premiums  on 
the  policy  ;  and  there  was  a  declaration  by  the  husband  alone  that  if  he 
did  not  pay  them  the  mortgagees  might  pay  them  out  of  income  ;  and  a 
declaration  by  all  parties  that  if  the  policy  moneys  became  payable  before 
the  mortgage  was  paid,  the  company  might  pay  it  out  of  those  moneys. 
After  the  death  of  the  husband  the  wife  claimed  the  moneys  payable 
under  the  policy  as  being  a  chose  in  action  not  settled  to  her  separate  use, 
and  therefore  incapable  of  being  effectually  assigned  during  the  husband's 
life.     It  was  held   by  the  Lords  Justices  of  the  Court  of  Appeal,  that, 
although  the  policy  if  taken  alone  created  an  interest  in  the  wife  not 
capable  of  being  assigned  so  as  to  bar  her  right  by  survivorship,  yet  as  it 
had  been  created  for  the  purpose  of  the  mortgage,  and  as  a  part  of  the 
same  transaction,  and  in  pursuance  of  a  contract  that  it  should  be  a 
security  to  the  company,  the  wife's  interest  was  included  in  the  security. 
See  also  Stamford,  Spalding,  and  Boston  Banking  Company  v.  Ball,  31  L. 
J.  (N.  8.)  Ch.  143. 

Although  a  woman  having  a  reversionary  interest  in  personalty,  obtain 
an  assignment  of  the  interest  of  every  other  person  therein,  she  will  not 
thereby  convert  her  reversionary  interest  into  an  interest  in  possession,  or 
enable  her  husband  to  do  indirectly,  what  he  could  not  do  directly — as- 
sign her  original  interest,  so  as  to  bar  her  right  by  survivorship ;  and 
if  the  reversionary  fund  is  in  Court,  it  will  not  be  paid  out,  although  the 
consent  of  all  other  persons  interested  in  it  be  obtained.     After  some  con- 
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flicting  decisions,  this  *ha8  been  finally  determined  by  Lord  Cot- 
^  -*  tenham,  in  the  important  case  of  Whittle  v.  Henning,  2  Ph.  731 , 
affirming  the  order  of  Lord  Langdale,  M.  R.,  11  Beav.  222.  There,  a 
fund  in  Court  was  subject  to  a  trust  for  a  husband  for  life,  remainder  to 
his  wife  for  life,  remainder  to  their  son  absolutely.  The  husband  and  son 
by  deed  surrendered  and  released  their  respective  interests  to  the  vnfe,  for 
the  express  purpose  of  giving  her  a  present  absolute  interest  in  the  fund, 
and  thereby  enabling  her  to  assign  it  at  once  to  the  son.  Upon  a  peti- 
tion being  presented  by  the  husband,  wife,  and  son,  for.  payment  of  the 
fund  to  the  son,  it  was  dismissed  by  Lord  Cottenham.  **  It  is  true,"  ob- 
served his  Lordship,  "  that  the  wife  in  this  case  has  not  only  a  present  life 
interest  from  her  husband,  but  the  ultimate  interest  in  the  fund  from  her 
son,  and  therefore,  it  is  said,  has  a  present  absolute  title  to  the  whole. 
This  proposition  assumes  that  the  reversionary  life  interest  no  lon^r 
exists,  that  it  is  in  fact  merged  in  the  other  interests  so  conferred  upon 
her  by  her  husband  and  son.  But  this  can  only  prevail  if  the  Court 
should,  by  analogy  to  law,  establish  an  equitable  merger  for  the  sole  pur- 
pose of  depriving  the  wife  of  this  protection  to  her  reversionary  interest, 
which  it  has  hitherto  afforded,  which  would  be  to  permit  a  supposed 
analogy  to  the  rules  of  law  to  defeat  the  rules  and  practice  of  this  Court 
in  the  protection  it  affords  to  married  women,  although  in  all  other  cases 
it  disregards  tht  rules  of  law,  and  the  rights  of  husbands  when  they  inter- 
fere with  such  rules  and  practice.  What  this  Court  protects  is,  the 
reversionary  life  interest  of  the  wife  ;  and  for  that  purpose  it  will  consider 
it  still  as  reversionary,  notwithstanding  other  parties  interested  in  the 
fund  may,  for  the  purpose  of  depriving  her  of  such  reversionary  interest, 
by  enabling  her  to  dispose  of  it,  endeavor  to  unite  in  her  person  all  the 
other  interests  in  it  I  observe  that  the  yice-Chancellor  of  England,  in 
Hall  V.  Hugonin  (14  Sim.  595),  says,  that  he  does  not  put  the  case  as  one 
of  merger ;  but  the  conveyancer  who  prepared  the  assignment  in  this  case 
seems  to  have  been  awar^  that  in  no  other  way  could  the  object  of  the 
parties  be  advanced  ;  for  it  recites  that  the  object  was,  that  the  life  interest 
of  the  husband  should  be  merged  and  extinguished  in  the  interest  of 
the  wife.  If  there  be  no  merger,  the  life  interest  of  the  wife  remains 
reversionary,  and  would  therefore  be  clearly  within  Purdew  v.  Jackson  (1 
Russ.  1),  Honner  v.  Morton  (3  Russ.  65),  and  the  many  other  cases  which 
have  established  the  rule  for  the  protection  of  the  reversionary  interests 
of  wives.  Is  there,  then,  a  merger  which  defeats  this  rule?  Legal 
merger  there  cannot  be ;  but  if  there  had  been,  equity  would  not  permit 

a  merger  *at  law  to  defeat  equitable  estates-  and  interests.  Such 
'-  -■  has  been  the  rule  at  least  since  the  time  of  Charles  II.,  as  ia 
proved  by  Thorn  v.  Newman  (3  Swanst.  603),  Nurse  v.  Yenoorth  (3 
Swanst.  618).  Will  it,  then,  when  there  is  no  legal  merger,  introduce  the 
doctrine  of  merger  into  trusts,  solely  for  the  purpose  of  defeating  equi- 
ties, and  destroying  its  own  jurisdiction  in  the  protection  of  the  interests 
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of  married  women  ?  I  caiiQOt,  also,  but  refer,  upon  this  part  of  the  case 
to  the  able  argument  of  Mr.  Bendall  in  HaM  v.  Hugonin  (14  Sim,  595), 
showing  how  impossible  it  was  to  prejudice  the  wife  in  her  own  rever- 
sionary interest  by  others  bestowing  upon  her  gifts  which  she  might 
afterward  disclaim,  and  thereby  revive  her  reversionary  interest,  after 
this  Court,  if  it  should  make  the  order  prayed,  had  destroyed  it  by  treat- 
ing it  as  an  interest  in  possession."  And  see  JRichards  v.  Chambers  10 
Ves.  580 ;  Story  v.  Tonge,  7  Beav.  91 ;  Brandon  v.  Woodthorpe,  10  Beav. 
463 ;  Oresswell  v*  Dewell,  4  Giff.  460 ;  In  re  Butler's  Trusts,  3  Ir.  R.  Eq. 
138.  The  cases,  therefore,  of  Hatt  v.  Hugonin,  14  Sim.  595,  Creed  v. 
I^erry,  14  Sim.  592,  and  Bishop  v.  Colebrook,  16  Sim.  39,  may  be  con- 
sidered as  overruled. 

But  although  the  Court  of  equity  will  not  give  effect  to  an  assignment 
by  the  husband,  of  his  wife's  reversionary  chose  in  action,  so  as  to  defeat 
her  legal  right  by  survivorship,  it  will  be  good  against  him  if  he  survive 
hb  wife  (^Homsby  v.  Lee,  2  Madd.  20),  and  when  it  becomes  an  interest 
in  possession  it  will  be  subject  to  the  wife's  equity  to  a  settlement.  See 
Greedy  v.  Lavender,  13  Beav.  62,  and  note  to  Lady  Elibank  v.  Montolieu, 
Vol.  1,  p.  *445 ;  and  see  Clarke  v.  Woodward,  25  Beav.  455. 

Where  a  married  woman  entitled  to  a  reversionary  interest  in  personalty 
has  joined  with  her  husband  in  mortgaging  such  interest,  and  has  after- 
wards obtained  a  decree  of  judicial  separation,  and  is  living  apart  froln 
her  husband,  upon  the  property  coming  into  possession  she  is  entitled  to  it 
absolutely  under  20  &  21  Vict.  c.  85,  s.  25,  and  21  &  22  Vict.  c.  108,  s.  8 : 
./n  re  Insole,  1  Law  Rep.  Eq.  470;  35  Beav.  92.  A  chose  in  action  also 
survives  to  the  wife  where  she  has  obtained  a  divorce,  for  her  rights  then 
are  the  same  as  if  at  the  date  of  the  divorce  the  husband  had  died,  and 
restored  her  to  the  position  of  a  feme  sole :  Wells  v.  Malbon,  31  Beav.  48. 
See  also  Wilkinson  v.  Oibson,  4  L.  R.  Eq.  162 ;  Prole  v.  Soady,  3  L.  R. 
Ch.  App.  220. 

If  the  chose  in  action  either  is  originally,  or  becomes  an  interest  pres- 
ently attainable,  it  may  be  reduced  into  possession  by  actual  payment  to 
the  husband  or  his  assignees :  and  the  wife's  right  by  survivorship  and 
her  equity  to  a  settlement  may  be  thereby  defeated :  Cuningham  v.  An^ 
trobus,  *16  Sim.  436 ;  Allday  v.  Fletcher,  1  De  6.  &  J.  82.  See 
ante.  Vol.  1,  p.  471.  ^  ^^^J 

As  to  the  form  of  the  stop  order  on  the  assignment  of  the  wife's  rever- 
sionary chose  in  action,  see  Moreau  v.  Policy,  1  De  6.  &  Sm.  143. 

Where  a  married  woman,  domiciled  abroad,  is  entitled  to  reversionary 
interests  in  personalty,  her  rights  or  powers  over  such  interests,  or  those 
of  her  husband,  will  be  regulated  by  the  law  of  their  domicil.  See 
Ouq)ratte  v.  Young,  4  De  G.  &  Sm.  217 ;  Duncan  v.  Cannan,  18  Beav. 
128,  and  the  cases  there  cited. 

Where  a  married  woman  is  a  joint  tenant  of  a  reversionary  interest,  if 
she  die  during  the  life  of  her  husband,  before  the  reversion  becomes  an 
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interest  in  possession,  the  other  joint  tenants  and  not  her  husband  will 
take  by  survivorship.  Thus,  in  In  re  Trusts  of  Barton's  Willf  10  Hare 
12,  a  woman,  joint  tenant  of  a  reversionary  interest  in  a  legacy  of  2000/. 
stock,  married,  and  after  the  marriage,  the  husband  became  bankrupt, 
and  then  the  wife  died,  leaving  the  tenant  for  life  of  the  fund  surviving ; 
it  was  held  by  Sir  G.  Turner,  V.  C,  that  by  the  death  of  the  wife,  the 
other  joint  tenants  of  the  fund  became  entitled  to  her  interest  therein  by 
survivorship ;  that  that  was  the  elder  title  to  that  of  the  husband,  which 
also  accrued  after  the  death  of  the  wife,  and  that  upon  the  death  of  the 
tenant  for  life,  the  other  joint  tenants,  and  not  the  assignees  of  the  hus- 
band, were  entitled  to  what  had  been  the  wife's  share  of  the  fund. 

A  recent  Act,  20  &  21  Vict.  c.  57,  Malins'  Act  (which  does  not  extend 
to  Scotland),  enables  married  women,  in  certain  cases,  to  dispose  of  rever- 
sionary interests  in  personal  estate,  in  the  same  manner  as  they  can  now 
dispose  of  their  real  estates. 

It  enacts  that,  "  After  the  31st  day  of  December,  1857,  it  shall  be  law- 
ful for  every  married  woman  by  deed  to  dispose  of  every  future  or  rever- 
sionary interest,  whether  vested  or  contingent,  of  such  married  woman, 
or  her  husband  in  her  right,  in  any  personal  estate  whatsoever  to  which 
she  shall  be  entitled  under  any  instrument  made  after  the  said  31st  day 
of  December,  1857  (except  such  a  settlement  as  after  mentioned),  and  also 
to  release  or  extinguish  any  power  which  may  be  vested  in  or  limited  or 
reserved  to  her  in  regard  to  any  such  personal  estate,  as  fully  and  effect- 
ually as  she  could  do  if  she  were  a  feme  sole,  and  also  to  release  and  ex- 
tinguish her  right  or  equity  to  a  settlement  out  of  any  personal  estate  to 
which  she,  or  her  husband  in  her  right,  may  be  entitled  in  possession 
under  any  such  instrument  as  aforesaid,  save  and  except  that  no  such  dis- 
position, release,  or  extinguishment  shall  be  valid  unless  the  husband 
concur  in  the  deed  by  *which  the  same  shall  be  effected,  nor  un- 
^  -'  less  the  deed  be  acknowledged  by  her  as  hereinafter  directed : 
Provided  always,  that  nothing  herein  contained  shall  extend  to  any  rever- 
sionary interest  to  which  she  shall  become  entitled  by  virtue  of  any  deed, 
will,  or  instrument  by  which  she  shall  be  restrained  from  alienating  or 
affecting  the  same"    Sect.  1. 

It  is  then  enacted  that,  "  Every  deed  to  be  executed  in  England  or 
Wales  by  a  married  woman  for  any  of  the  purposes  of  this  Act  shall  be 
acknowledged  by  her,  in  the  manner  prescribed  by  ,3  &  4  Will.  4,  c.  74 
(the  Fines  and  Recoveries  Act) ;  and  every  deed  to  he  executed  in  Ireland 
by  a  married  woman  for  any  of  the  purposes  of  this  Act  shall  be  acknow- 
ledged, by  her  in  the  manner  prescribed  by  4  &  5  Will.  4,  c.  92  (the 
Irish  Fines  and  Recoveries  Act) ;  and  all  and  singular  the  clauses  and 
provisions  in  the  said  Acts  concerning  the  disposition  of  lands  by  married 
women,  including  the  provisions  for  dispensing  with  the  concurrence  of 
the  husbands  of  married  women,  in  the  cases  in  the  said  Acts  mentioned, 
shall  extend  and  be  applicable  to  such  interests  in  personal  estate  and  to 
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such  powers  as  may  be  disposed  of,  released,  or  extinguished  by  virtue  of 
this  Act,  as  fully  and  effectually  as  if  such  interests  or  powers  were  inter- 
ests or  powers  over  land."    Sect.  2. 

It  is  then  provided,  "  That  the  powers  of  disposition  given  to  a  married 
woman  by  this  Act  shall  not  interfere  with  any  power  which  independ- 
ently of  this  Act  may  be  vested  in  or  limited  or  reserved  to  her,  so  as  to 
prevent  her  from  exercising  such  power  in  any  case,  except  so  far  as  by 
any  disposition  made  by  her  under  this  Act  she  may  be  prevented  from  so 
doing,  in  consequence  of  such  power  having  been  suspended  or  extin- 
guished by  such  disposition."     Sect.  3. 

And  also,  "  That  the  powers  of  disposition  hereby  given  to  a  married 
woman  shall  not  enable  her  to  dispose  of  any  interest  in  personal  estate 
settled  upon  her  by  any  settlement  or  agreement  for  a  settlement  made  on 
the  occasion  of  her  marriage."  Sect.  4.  See  Clarice  v.  Greene,  2  Hem. 
&  Mill.  474. 

It  will  be  observed  that  the  operation  of  this  Act  is  of  a  very  limited 
character.  In  the  first  place,  it  only  applies  to  reversionary  interests  in 
personalty  to  which  married  women  may  become  entitled  after  the  31st 
of  December,  1857.  And  with  regard  to  this,  it  has  been  decided,  that 
where  a  married  woman  takes  a  reversionary  interest  under  an  appoint- 
ment executed  after  the  31st  day  of  December,  1857,  and  made  in  pursu- 
ance of  a  power  contained  in  an  instrument  dated  before  that  day,  she  will 
not,  under  Malin's  Act,  be  able  to  dispose  of  such  reversionary  interest  as 
if  she  *had  become  entitled  to  it  under  an  instrument  made  after  p^„Q ., 
the  3l8t  day  of  December,  1857.  Inre  Butler's  Trusts,  3  Ir.R.  Eq.  L  '^  J 
138.  In  the  next  place,  reversionary  interests  in  personal  estate  com- 
prised in  any  settlement,  or  agreement  for  a  settlement,  on  marriage  are 
excepted  from  the  operation  of  the  Act.  And  lastly,  all  persons  confer- 
ring reversionary  interests  in  personalty  on  married  women,  "  by  any 
deed,  will  or  instrument,"  may  restrain  her  from  alienating  or  affecting 
the  same. 

A  husband  may  make  a  valid  assignment  of  his  wife's  reversionary 
interest  in  leaseholds  (^Donne  v.  Hart,  2  Buss.  &  My.  360),  unless  the 
interest  be  of  such  a  nature  that  it  cannot  by  possibility  vest  in  the  wife 
in  possession  during  the  coverture :  Duberley  v.  Day,  16  Beav.  33. 

How  far  notice  is  requisite  in  order  to  perfect  an  assignment  of  Choses  in 
AdionJ] — Notice  of  an  assignment  is  not  necessary  to  render  it  perfect  as 
between  the  assignor  and  assignee  {Donaldson  v.  Donaldson,  Kay,  711 ; 
Roberts  v.  Lloyd,  2  Beav.  376 ;  Re  Way's  Trusts,  2  De  G.  Jo.  &  Sm. 
365).  Nor  is  it  necessary  as  against  third  parties,  who  simply  stand  in 
the  same  position  as  the  assignor,  as  a  creditor  under  a  judgment  at  com- 
mon law :  {Beavan  v.  Lord  Oxford,  6  De  G.  Mac.  &  G.  492 ;  KinderUy 
V.  Jervis,  22  Beav.  1 ;  Eyre  v.  M'DoweU,  9  Ho.  Lo.  Ca.  619,  642 ;)  or 
under  a  garnishee  order  under  the  Common  Law  Procedure  Act,  1854 : 
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Pickering  v.  The  Ilfracombe  Railway  Company,  3  L.  R.  C.  P.  235  ;  Orow 
V.  Rohimon,  3  L.  R.  C.  P.  264 ;  overruling  WaJtts  v.  Porter,  3  E.  &  B. 
743.  In  other  cases,  in  order  that  third  parties  may  be  bound,  it  is  neces- 
sary, with  regard  to  a  chose  in  action,  to  do  all  that  can  be  done  to  perfect 
the  assignment 

Thus,  if  the  assignee  of  a  chose  in  action,  or  a  trust  estate  of  personalty, 
does  not  perfect  his  title  by  giving  notice  of  the  assignment  to  the  debtor 
or  trustees,  a  subsequent  purchaser  or  incumbrancer  giving  notice  of  his 
assignment  will  thereby  acquire  priority  ;  and  it  i&  of  no  importance,  in 
the  question  of  priority,  whether  the  interest  of  the  assignor  be  vested  or^ 
contingent,  present  or  reversionary.  Dearie  v.  HaU^  and  Loveridge  v. 
Cooper,  3  Russ.  1,  are  the  leading  cases  upon  this  subject  In  Dearie  v. 
Hallf  Brown,  being  entitled  for  life  to  the  yearly  sum  of  93^,  being  the 
dividend  arising  from  the  moiety  of  a  sum  of  money  invested  in  the 
names  of  the  executors  of  his  father's  will,  by  an  indenture,  dated  the 
19th  of  December,  1808,  assigned  it  to  Dearie,  to  secure  an  annuity 
granted  in  consideration  of  204^.;  and  by  another  indenture,  dated  the 
26th  of  September,  1809,  *he  assigned  the  same  yearly  sum  to 
^  ^  Sherring,  to  secure  an  annuity  granted  in  consideration  of  IdOL 
No  notice  of  the  assignments  was  given  by  either  Dearie  or  Sherring  to 
the  executors.  By  an  indenture,  dated  the  20th  of  March,  1812,  Brown, 
in  consideration  of  711^.  Sa.  6<2.,  assigned  the  same  annual  sum  absolutely 
to  Hall,  who,  previous  to  making  the  purchase,  called  for  every  informa- 
tion respecting  the  fund  and  the  title  from  the  acting  executor,  and  on  the 
25th  of  April,  1812,  served  the  executors  with  a  written  notice  to  pay 
him,  as  assignee  of  Brown,  a  moiety  of  the  dividends  of  the  fund  during 
Brown's  life,  and  they  accordingly  paid  him  a  sum  of  money  on  account 
thereof.  On  the  17th  of  October  following,  the  executors,  for  the  first 
time,  received  notice  of  the  assignments  to  Dearie  and  Sherring,  and 
refused  to  make  any  more  payments  until  the  rights  of  the  different  par- 
ties should  be  ascertained.  Sir  Thomas  Plumer,  M.  R.,  after  an 
elaborate  consideration  of  the  authorities,  dismissed  the  bills  filed  by 
Dearie  and  Sherring,  holding,  that  Hall  had  a  better  equity  to  the  fund, 
and  that  the  assignment  to  him,  though  posterior  in  date,  was  entitled  to 
priority,  in  consequence  of  his  having  given,  and  of  Dearie  and  Sherring 
having  neglected  to  give,  notice  to  the  trustees.  ''  The  question,"  said 
his  Honor,  "  here  is,  not  which  assignment  is  first  in  date,  but  whether 
there  is  not,  on  the  part  of  Hall,  a  better  title  to  call  for  the  legal  estate 
than  Dearie  or  Sherring  can  set  up ;  or  rather,  the  question  is,  shall  these 
plaintiffi  now  have  equitable  relief,  to  the  injury  of  Hall  ?  What  title 
have  they  shown  to  call  on  a  Court  of  justice  to  interpose  on  their  behalf, 
in  order  to  obviate  the  consequences  of  their  own  misconduct  ?  All  that 
has  happened  is  owing  to  their  negligence  (a  negligence  not  accounted 
for)  in  forbearing  to  do  what  they  ought  to  have  done,  what  would  have 
been  attended  with  no  difficulty,  and  what  would  have  effectually  pre- 
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vented  all  the  mischief  which  has  followed.  Is  a  plaintiff  to  be  heard  in 
a  Court  of  equity,  who  asks  its  interposition  in  his  behoof,  to  indemnify 
him  against  the  effects  of  his  own  negligence,  at  the  expense  of  another 
who  has  used  all  due  diligence,  and  who,  if  he  is  to  suffer  loss,  will  suffer 
it  by  reason  of  the  negligence  of  the  very  person  who  prays  relief  against 
him  ?  The  question  here  is,  not  as  in  Euans  v.  Bicknell  (6  Ves.  174), 
whether  a  Court  of  equity  is  to  deprive  the  plainti£&  of  any  right-— 
whether  it  is  to  take  from  them,  for  instance,  a  legal  estate,  or  to  impose 
any  charge  upon  them  :  it  is  simply,  whether  they  are  entitled  to  relief 
against  their  own  negligence.  They  did  not  perfect  their  securities :  a 
third  party  has  innocently  advanced  his  money,  and  has  perfected  his  se- 
♦curity,  as  far  as  the  nature  of  the  subject  permitted  him.  Is 
this  Court  to  interfere  to  postpone  him  to  them.  L  <  ^J 

"  They  say,  that  they  were  not  bound  to  give  notice  to  the  trustees,  for 
that  notice  does  not  form  part  of  the  necessary  conveyance  of  an  equit- 
able interest.  I  admit,  that,  if  you  mean  to  rely  on  contract  with  the 
individual,  you  do  not  need  to  give  notice ;  from  the  moment  of  the 
contract,  he  with  whom  you  are  dealing  is  personally  bound.  But  if 
you  mean  to  go  further,  and  to  make  your  right  attach  upon  the  thing 
which  is  the  subject  of  the  contract,  it  is  necessary  to  give  notice;  and, 
unless  notice  is  given,  you  do  not  do  that  which  is  essential  in  all  cases  of 
transfer  of  personal  property.  The  law  of  England  has  always  been, 
that  personal  property  passes  by  delivery  of  possession ;  and  it  is  posses- 
sion which  determines  the  apparent  ownership.  If,  therefore,  an  individ- 
ual, who,  in  the  way  of  purchase  or  mortgage,  contracts  with  another  for 
the  transfer  of  his  interest,  does  not  divest  the  vendor  or  mortgagor  of 
possession,  but  permits  him  to  remain  the  ostensible  owner  as  before,  he 
must  take  the  consequences  which  may  ensue  from  such  a  mode  of  dealing. 
That  doctrine  was  explained  in  Ryall  v.  Bowles  (1  Ves.  348;  1  Atk.  166), 
before  Lord  Hardwicke  and  three  of  the  Judges.  If  you,  having  the 
right  of  possession,  do  not  exercise  that  right,  but  leave  another  in  actual 
possession,  you  enable  that  person  to  gain  a  false  and  delusive  credit,  and 
put  it  in  his  power  to  obtain  money  from  innocent  parties,  on  the  hypo- 
thesis of  his  being  the  owner  of  that  which  in  fact  belongs  to  you.  The 
principle  has  been  long  recognized  even  in  Courts  of  law.  In  Twyne's 
case  (3  Rep.  80),  one  of  the  badges  of  fraud  was,  that  the  possession  had 
remained  in  the  vendor.  Possession  must  follow  right ;  and  if  you,  .who 
have  the  right,  do  not  take  possession,  you  do  not  follow  up  the  title,  and 
are  responsible  for  the  consequences. 

"  *  When  a  man,'  says  Lord  Bacon  (Maxims  of  Law,  Max.  16),  '  is 
author  and  mover  to  another  to  commit  an  unlawful  act,  then  he  shall 
'Dot  excuse  himself  by  circumstances  not  pursued.' 

*'  It  is  true  that  a  chose  in  action  does  not  admit  of  tangible  actual 
possession,  and  that  neither  Brown  nor  any  person  claiming  under  him 
were  entitled  to  possess  themselves  of  the  fund  which  yielded  the  93/.  a 
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.  year.  But,  in  RyaU  v.  Rowlea,,  the  Judges  held,  that,  in  the  case  of  a 
chose  in  action,  you  must  do  everything  towards  having  possession  which 
the  subject  admits ;  you  must  do  that  which  is  tantamount  to  obtaining 
possession,  by  placing  every  person  who  has  an  equitable  or  legal  interest 
r*7971  ^^  ^^^  matter  under  an  obligation  to  treat  it  as  your  '^'property. 
For  this  purpose,  you  must  give  notice  to  the  legal  holder  of  the 
fund ;  in  the  case  of  a  debt,  for  instance,  notice  to  the  debtor  is,  for  many 
purposes,  tantamount  to  possession.  If  you  omit  to  give  that  notice,  you 
are  guilty  of  the  same  degree  and  species  of  neglect  as  he  who  leaves  a 
personal  chattel,  to  which  he  has  acquired  a  title,  in  the  actual  possession 
and  under  the  absolute  control  of  another  person. 

''  Is  there  the  least  doubt,  that,  if  Brown  had  been  a  trader,  all  that 
was  done  by  Dearie  and  Sherring  would  not  have  been  in  the  least  effect- 
ual against  his  assignees ;  but  that,  according  to  the  doctrine  of  RyaU  v. 
Rowl^,  his  assignees  would  have  taken  the  fund,  because  there  was  no 
notice  to  those  in  whom  the  legal  interest  was  vested?  In  that  case,  it 
was  the  opinion  of  all  the  Judges,  that  he  who  contracts  for  a  chose  in 
acdon,  and  does  not  follow  up  his  title  by  notice,  gives  personal  credit  to 
the  individual  with  whom  he  deals.  Notice,  then,  is  necessary  to  perfect 
the  title — ^to  give  a  complete  right  in  rem,  and  not  merely  a  right  as 
against  him  who  conveys  his  interest.  If  you  are  willing  to  trust  the 
personal  credit  of  the  man,  and  are  satisfied  that  he  will  make  no 
improper  use  of  the  possession  in  which  you  will  allow  him  to  remain, 
notice  is  not  necessary ;  for,  against  him,  the  title  is  perfect  without  notice. 
But  if  he,  availing  himself  of  the  possession  as  a  means  of  obtaining 
credit,  induces  third  persons  to  purchase  from  him  as  the  actual  owner, 
and  they  part  with  their  money  before  your  pocket-conveyance  is  notified 
to  them,  you  must  be  postponed.  In  being  postponed,  your  security  is 
not  invalidated;  you  liad  priority,  but  that  priority  has  not  been  followed 
up ;  and  you  have  permitted  another  to  acquire  a  better  title  to  the  legal 
possession.  What  was  done  by  Dearie  and  Sherring  did  not  exhaust  the 
thing  (to  borrow  the  principle  of  the  civil  law),  but  left  it  still  open  to 
traffic.  Th^se  are  the  principles  on  which  I  think  it  to  be  very  old  law, 
that  possession,  or  what  is  tantamount  to  possession,  is  the  criterion  of 
perfect  title  to  personal  chattels,  and  that  he  who  does  not  obtain  such 
possession,  must  take  his  chance." 

In  Loveridge  v.  Oooper,  3  Russ.  30,  R.  J.  being,  under  the  will  of 
his  uncle,  entitled  to  a  reversionary  interest  in  one-fourth  of  6250/.  4^ 
per  Cent.  Stock,  contingent  upon  the  event  of  his  surviving  the  testator's 
widow,  who  had  a  life  interest  in  the  fund,  by  an  indenture,  dated  the 
5th  of  September,  1816,  assigned  700/.  4/.  per  Gent  Stock,  part  of  his 
share  in  the  6250/.  4L  per  Cent  Stock,  to  trustees,  for  Mrs.  W.  to  secure 
an  annuity  granted  to  her.  On  the  24th  of  August,  1819,  the  annuity, 
r*7981  ^^°S  considerably  in  *arrear,  was  assigned  to  H.  L.  Notice  of 
the  assignment,  of  the  5th  of  September,  1816,  was  not  ^ven 
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to  C,  the  surviving  trustee  and  executor  of  the  testator,  in  whose  name  the 
stock  was  standing,  until  the  29th  of  April,  1818.  R.  J.,  however,  by  an 
indenture,  dated  December  3, 1816,  for  valuable  consideration  assigned  his 
one-fourth  part  of  the  6250/.  4L  per  Cent.  Stock  to  W.  H.  absolutely,  who, 
previous  to  making  the  purchase,  inquired  of  C,  the  surviving  trustee, 
whether  there  was  any  charge  or  incumbrance  on  the  interest  of  S.  J.  in 
the  6250/.  stock,  and  received  for  answer,  that  he,  C,  knew  of  no  such  charge 
or  incumbrance.  And  on  the  28th  of  March,  1817,  a  copy  of  the  indenture 
of  the  tSd  of  December,  1816,  was  sent  to  C.  Upon  a  bill  being  filed  by  H. 
L.,  to  prevent  the  stock  from  being  transferred  to  W.  H.,  and  to  compel  a 
transfer  of  it  to  himself.  Sir  Thomas  Plumer,  M.  R.,  dismissed  the  bill, 
observing,  that  upon  the  same  principles  on  which  he  determined  Dearie 
V.  Hcdl,  he  must  decide  that  H.  L.  had  made  out  no  title  to  relief  in  a 
Court  of  equity.  The  cases  of  Dearie  v.  Hall,  and  Loveridge  v.  Cooper^ 
were  afterwards  affirmed  by  Lord  Chancellor  Lyndhurst,  upon  appeal  (3 
Russ.  48),  who  observed  that,  in  cases  like  the  present,  the  act  of  giving 
the  trustee  notice  was,  in  a  certain  degree,  taking  possession  of  the  fund ; 
it  was  going  as  far  towards  equitable  possession  as  it  was  possible  to  go ; 
for,  after  notice  given,  the  trustee  of  the  fund  becomes  a  trustee  for  the 
assignee  who  has  given  him  notice.  And  see  Foster  v.  Blackdone,  1  My. 
A  K.  291 ;  8.  C,  Foster  v.  CockereU,  9  Bligh,  N.  S.  332;  3  C.  &  F.  456; 
Stocks  V.  Dohson,  5  De  G.  &  Sm.  760 ;  Dunster  v.  Lord  Olengall,  3  Ir. 
Ch.  Rep.  47. 

In  Martin  v.  Sedgunck,  9  Beav.  333,  the  defendant  held  shares  in  the 
Rock  Life  Assurance  Office,  as  a  trustee  for  Dunlop,  and  executed  a 
declaration  of  trust,  but  no  notice  thereof  was  given  at  the  office  of  the 
Company ;  the  defendant  afterwards  mortgaged  the  shares  to  secure  his 
private  debt.  Notice  of  this  mortgage  was  given  to  the  Company,  and 
entered  in  their  books.  It  was  held  by  Lord  Langdale,  M.  R.,  that  the 
mortgagee  had  priority  over  the  cestui  que  trust.  "  The  first  question,'' 
said  his  Lordship,  "  made  here  is  this,  whether,  inasmuch  as  by  the  con- 
stitution of  the  Company  a  shareholder  is  a  partner,  and  as  by  the 
ordinary  rule  of  law  notice  to  one  partner  is  notice  to  the  others,  it  must 
not  be  assumed  that,  at  the  time  when  the  transfer  was  made  to  Sedgwick 
upon  trust,  the  whole  Company  had  such  distinct  notice  of  the  creation  of 
the  trust,  that  the  same  effect  is  to  be  given  to  it  as  if  there  had  been  a 
regular  formal  notice  given  in  the  usual  manner.  I  am  of  opinion  that 
that  is  not  the  case.  It  '''would  put  an  end  to  that  important  1-4(700-1 
doctrine,  by  which  security  is  afforded  to  assignments  accom-  -^ 

panied  with  notice  to  the  trustee  or  holder,  and  by  which  a  good  assign- 
ment and  security  is  effected,  so  as  to  prevent  its  being  defeated  by  any 
subsequent  assignment.  There  was  nothing  to  hinder  Dunlop  from  giving 
that  notice,  which  would  have  perfectly  secured  him  against  any  subse- 
quent dealing  with  the  fund  by  the  defendant.  That  notice  was  not 
given.    The  result  was,  that  these  shares  remained  standing  in  his  name 
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in  the  books  of  the  CompaD j  unfettered  by  any  such  notice ;  and  he  was 
left  entirely  at  liberty,  without  the  possibility  of  any  other  parties  guard- 
ing themselves  against  his  improper  acts,  to  dispose  of  those  shares  in  any 
manner  which  the  rules  of  the  Company  allowed."  See  also  Ex  parte 
BouUon,  1  De  G.  &.  J.  163;  Pierce  v.  Brady  23  Beav.  64;  and  30  A 
31  Vict,  c- 144,  ss.  3,  4,  6,  ante  p.  781,  782. 

As  between  two  equitable  assignees,  the  time  when  notice  is  given  is  of 
no  importance,  if  both  notices  are  given  previous  to  the  time  when  the 
relation  of  trustee  and  cestui  que  trust  is  created,  where  that  relation  is 
not  constituted  until  the  money  is  actually  received  by  or  is  due  from  the 
trustee.  Thus,  in  BuUer  v.  PlunkeUy  1  J.  &  H.  441,  an  officer  in  the 
army  covenanted  to  assign  to  the  trustees  of  a  settlement  any  moneys 
which  he  might  receive  from  the  sale  of  his  commission,  and  subsequently 
executed  a  second  covenant  to  assign  the  same  proceeds  to  another  person 
who  had  no  notice  of  the  settlement.  The  second  assignee  gave  the  first 
notice  to  the  army  agent  of  the  regiment,  but  the  trustees  also  gave  notice 
before  the  fund  reached  the  army  agent's  hands.  It  was  held  by  Sir  W. 
Page  Wood,  V.  C,  that  the  trustees  of  the  settlement  had  priority.  "  It 
was  said,"  observed  his  Honor, ''  that  the  first  notice  was  given  by  the 
mortgagee,  but  at  that  time  there  was  no  trustee.  The  army  agent  was  a 
person  who  might  sell  the  commission,  and  into  whose  hands  the  money 
might  come,  but  it  was  a  matter  of  uncertainty  whether  that  would  be  so ; 
and  it  would  be  carrying  the  doctrine  of  notice  to  trustees  too  far,  to  say 
that  an  incumbrancer  who  first  gives  notice  to  a  person  who  is  likely  to 
become  the  holder  of  a  fund  shall  thereby  exclude  the  prior  claim  of  other 
persons  who  are  guilty  of  no  negligence,  and  who,  in  fact,  in  the  present 
case,  themselves  gave  notice  before  the  array  agent  had  become  a  trustee 
of  the  fund.  The  earlier  covenant,  therefore,  created  a  lien  in  priority  to 
the  mortagee's  claim ;  and,  as  both  claimants  had  given  notice  before  the 
fund  had  reached  the  hands  of  the  stakeholder,  that  priority  had  not  been 
displaced.    See  also  Webster  v.  Webster,  31  Beav.  393. 

'''And  where  one  equitable  assignee  gives  notice  before  the  fund 
^  ^  comes  into  possession  of  a  trustee,  as  for  instance,  an  army  agent, 
as  such  notice  is  wholly  inefficient,  he  will  be  postponed  to  a  subsequent 
assignee,  who  has  given  notice  after  the  fund  has  come  into  possession ; 
Addison  v.  Cox,  20  W.  R.  853 ;  Somerset  v.  Cox,  33  Beav.  634. 

And  where  notice  was  given  by  one  incumbrancer  at  a  banker's  and 
army  agent's  after  the  bank  was  closed,  and  notice  was  given  by  another 
incumbrancer  on  the  following  day  as  soon  as  the  bank  opened,  the  notices 
were  treated  as  contemporaneous,  and  the  incumbrances  took  effect  ac- 
cording to  their  dates :  CaUsher  v.  Forhea,  7  L.  R.  Ch.  App.  109. 

An  assignee  in  bankruptcy  or  insolvency  neglecting  to  give  notice  of 
the  bankruptcy  or  insolvency  to  trustees  of  a  fund,  in  which  the  bankrupt 
or  insolvent  had  an  interest,  has  been  postponed  to  a  subsequent  assignee 
for  value  of  the  fund,  who  gave  notice  to  the  trustees 'of  the  assignment 
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before  the  assignees.  In  re  Barr'a  Trusts,  4  K.  &  J.  219 ;  In  re  Atkinson, 
2  De  G.  Mac.  &  G.  140 ;  Lloyd  v.  Banks,  4  L.  R.  Eq.  222 ;  In  re  Brown's 
Trusts,  5  L.  R.  Eq.  88.    See,  however,  Re  Mary  Goombe,  1  Giff.  91. 

Where,  however,  an  assignment  of  a  chose  in  action  takes  place  before 
the  bankruptcy,  and  notice  thereof  is  not  given  until  after  the  bankruptcy, 
but  before  any  notice  is  given  by  the  assignee  in  bankruptcy,  the  choses 
in  action  will  belong  to  the  assignee  in  bankruptcy  as  being  in  the  order 
and  disposition  of  the  bankrupt  at  the  time  of  the  bankruptcy,  with  the 
consent  of  the  true  owner :  Ex  parte  CaMweU,  In  re  Oarrie,  13  L.  R.  Eq. 
188.  The  case  of  Stuart  v.  CockereU,  8  L.  R.  Eq.  607,  seems  not  to  have 
been  rightly  decided :  there  a  tenant  for  life  of  a  fund  in  Court  mortgaged 
his  interest,  and  afterwards  became  bankrupt.  Aftier  the  bankruptcy,  the 
mortgagee  obtained  a  stop  order  on  the  dividends.  The  assignee  in  bank- 
ruptcy did  not  obtain  a  stop  order.  It  was  held  by  Sir  R.  Malins,  V.  C, 
that  the  mortgagee  was  entitled  to  priority  over  the  assignee  in  bank- 
ruptcy. 

Where  an  assignee  has  done  all  in  his  power  towards  taking  possession, 
he  will  not  lose  his  priority.  Thus  in  Feltham  v.  Clark,  1  De  G.  &  Sm. 
307,  the  owner  of  a  vessel  made  a  mortgage  of  it  and  of  the  cargo,  in 
London,  to  the  plaintiffi,  whilst  the  vessel  was  on  a  whaling  voyage  to  the 
South  Seas,  subject  to  two  prior  mortgages  thereof,  and  the  third  mort- 
gagees forthwith  gave  notice  of  their  mortgages  to  the  two  prior  incum- 
brances. The  master  of  the  vessel  afterwards  putting  into  Sydney,  tran- 
shipped the  oil  taken  on  the  voyage,  to  another  vessel,  '^'consigned  p^^^.- 
to  consignees  in  London,  who  honored  his  bill  of  exchange  on  *-  -■ 
ihem  upon  having  a  lien  on  the  consignment.  The  mortgagor  induced 
Dowers,  one  of  the  defendants,  to  advance  him  1000/.  on  a  mortgage  of 
the  cargo  so  transhipped,  and  consigned  without  notice  of  any  other  charge 
thereon,  except  the  lien  of  the  consignee.  Dowers  gave  notice  of  his 
mortgage  to  the  consignee.  The  plaintifife,  as  soon  as  they  knew  of  the 
consignment  (but  subsequent  to  Dowers'  notice),  gave  notice  to  the  con* 
signee  of  the  mortgage  to  them ;  and,  after  such  notice,  the  consignee, 
after  satisfying  his  own  lien,  paid  over  the  balance  of  the  proceeds  of  the 
oil  to  Dowers.  It  was  held,  by  Sir  James  Parker,  V.  C,  that  the  plain- 
tiffi  having  done  all  they  could  do  towards  possession,  were  entitled  to 
priority  over  Dowers.  "  The  plaintiffi,"  said  his  Honor, "  were  not  bound 
to  send  letters  to  meet  the  master  wherever  the  vessel  might  possibly  be ; 
and  it  has  not  been  shown  that  the  plaintiffii  could  reasonably  have  been 
expected  to  do  any  act  which  they  have  not  done :  Lex  neminem  cogii  ad 
vana  sea  inutUia  peragenda.  The  consequence  is,  that  the  plaintiffii  have 
done  nothing  to  forfeit  or  lose  their  priority  over  the  defendant  Dowers.*' 
See  also  Langton  v.  Horton,  1  Hare,  549. 

The  rule  laid  down  in  Dearie  v.  HaU  does  not  apply  in  favor  of  a  judg- 
ment creditor.    A  judgment  creditor,  therefore,  will  be  postponed  to  a 
subsequent  mortgagee  of  an  equitable  interest  in  stock,  notwithstanding 
VOL.  IL — 100 
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such  creditor  has,  since  the  mortgage  but  before  the  notice  thereof  to  the 
trustee  of  the  fund,  obtained,  under  1  &  2  Vict.  c.  110,  s.  14,  an  order 
charging  the  fund.     Scott  v.  Lord  Hastings,  4  K.  &  J.  633. 

As  between  volunteers  notice  to  the  debtor  of  an  assignment  of  a  debt 
will  not  affect  priorities  :  Justice  v.  Wynne,  12  Ir.  Ch.  Rep.  289. 

Assignments  of  debts  are  not  governed  by  the  same  rules  as  bills  of 
exchange  and  promissory  notes,  so  as  to  make  it  obligatory  upon  the 
assignee  of  a  debt  to  give  notice  to  the  assignor  of  non-payment  by  the 
debtor.  See  Glyn  v.  Hood,  1  De  G.  P»  &  Jo.  334.  There  Larpent,  a 
partner  in  the  firm  of  Bell  and  Co.,  retired  from  it,  and  shortly  after- 
wards borrowed  from  the  plaintiffi,  Messrs.  Glyn  and  Co.,  20,000^  on  his 
promissory  note,  payable  on  the  31st  of  May,  1848,  and  agreed,  by  way 
of  collateral  security,  to  give  them  a  lien  on  his  share  of  the  assets  of 
the  partnership,  which  had  not  yet  been  ascertained  and  paid.  In  fur- 
therance of  this,  Bell,  one  of  the  continuing  partners,  in  July,  1847,  at 
Larpent's  request,  and  with  the  consent  of  the  other  continuing  partners, 
gave  the  plaintiffs  an  order  on  Cockerell  and  Co.,  the  agents  of  Bell  and  Co., 
directing  *them  to  pay  to  the  plaintiffs,  out  of  the  funds  of  Bell 
'-  -'  and  Co.  in  their  hands,  the  sum  of  5000/.  and  engaged  to  pay  to 
the  plaintiffs  the  residue  of  Larpent's  share.  Cockerell  and  Co.  had  not  at 
the  time,  nor  afterwards,  nearly  so  much  as  5000/.  of  Bell  and  Co.'s  money 
in  their  hands.  In  August,  1847,  the  plaintiffs  presented  the  order  to 
Cockerell  and  Co^  and  were  informed  they  had  not  funds  to  pay  it.  The 
plaintiff's  gave  Bell  no  notice  of  this.  In  September,  1847,  Cockerell 
and  Co.  became  insolvent,  without  having  paid  any  part  of  the  5000/. 
The  promissory  note  was  dishonored.  Bell  died  in  February,  1849. 
The  share  of  Larpent  was  finally  ascertained  in  the  year  1853,  and 
Larpent  died  in  March,  1855.  In  November,  1855,  the  plaintiffi  filed  this 
bill  to  enforce  their  lien.  It  was  held  by  the  Lords  Justices  of  the  Court 
of  Appeal,  that  the  equitable  assignee  of  a  debt  is  not  subject  to  the 
same  rules  as  the  holder  of  a  bill  of  exchange,  and  that,  as  the  plaiiitifl& 
could  not  have  obtained  payment  of  the  5000/.  from  Cockerell  &  Co., 
they  could  not  be  charged  with  that  sum.  It  was  also  held  that  the 
plaintifi&  were  not,  under  the  circumstances,  barred  from  relief  by  delay, 
there  being  no  statutory  bar,  and  that  the  loss  occasioned  by  the  failure 
of  Cockerell  and  Co.,  having  money  of  Bell  and  Co.  in  their  hands,  was 
to  be  treated  as  a  loss  of  the  new  firm  of  Bell  &  Co.,  not  affecting  the 
share  assigned  to  the  plaintiffi. 

It  seems,  however,  that  the  assignee  of  a  debt  in  such  a  case  is  chargeable 
for  wilful  default,  as  every  mortgagee  must  be.  Per  Lord  Justice  Turner, 
Olyn  V.  Hood,  1  De  G.  P.  &  Jo.  309. 

A  mortgagee  of  a  ship,  being  under  the  mortgage  entitled  to  the  freight 
as  a  chose  in  action  {Kerswill  v.  Bishop,  2  C.  &.  J.  629),  is,  by  taking 
possession,  or  doing  an  act  equivalent  to  taking  possession,  before  the 
freight  becomes  payable,  entitled  to  receive  it  as  against  the  mortgagor  or 
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his  assi^ees  in  bankruptcy :  {Rusden  v.  Pope,  3  L.  R.  Ex.  269 ;  Wilson 
V.  Wilson,  14  L.  R.  Eq.  32)  or  for  value.  See  the  case  of  Liverpool 
Marine  Credit  Company  v.  Wilson,  7  L.  R.  Ch.  App.  507,  where  it  was 
held  by  the  Lords  Justices  of  the  Court  of  Appeal  that  the  first  regis- 
tered mortgagee  of  a  ship,  by  taking  possession  of  her  before  the  freight 
was  completely  earned,  obtained  a  legal  right  to  receive  the  freight,  and 
to  retain  thereout  not  only  what  was  due  on  his  first  mortgage,  but  also 
the  amount  of  any  subsequent  charge  which  he  might  have  acquired  on 
the  freight,  in  priority  of  every  equitable  charge  of  which  he  had  no 
notice;  and  that  it  was  immaterial  that  a  subsequent  incumbrancer  was 
the  first  to  give  notice  to  the  charterers  of  his  charge  on  the  freight. 

*So  a  mortgagee  of  ship  and  general  freight  taking  possession  r^coAo-i 
of  the  ship  before  any  freight  has  become  payable  from  the 
charterers  to  the  owners,  has  been  held  to  be  entitled  to  freight  in  priority 
of  a  subsequent  particular  assignee  of  freight,  although  he  may  have 
given  notice  of  his  assignment  to  the  charterers  before  the  mortgagee  took 
possession  of  the  ship:  Brovm  v.  Tarmer,  3  L.  R.  Ch.  App.  597,  reversing 
S.  G,  2  L.  R.  Eq.  806.  See  also  Caio  v.  Irving,  5  De  G.  &  Sim.  210; 
Wilson  V.  Wilson,  14  L.  R.  Eq.  32;  20  W.  R.  (V.  C.  M.)  436. 

It  was  decided,  in  the  principal  case  of  Ryall  v.  Bowles,  that  debts  are 
chattels,  and  are  within  the  meaning  of  the  statute  (21  Jac.  1,  c.  19,  s. 
11).  The  consequence  is,  that  if  they  remain  in  the  possession,  order, 
and  disposition  of  the  bankrupt  at  the  time  of  the  bankruptcy  they  will 
pass  to  the  assignees.  Therefore,  in  order  completely  to  divest  the 
bankrupt  of  such  debts,  he  must  have  done  everything  that  is  equivalent 
to  a  delivery  of  chattels  personal ;  that  is,  of  movable  goods ;  and  the 
Judges,  at  least  one,  Sir  Thomas  Parker,  says,  that  which  is  equivalent  to 
delivery  of  movables,  is,  in  the  case  of  a  debt,  an  assignment  and  delivery  of 
the  security  (if  any),  and  notice  to  the  debtor  of  the  a^ssignmenL  It  might, 
perhaps,  have  been  a  question  whether,  after  assignment  and  delivery  of 
the  security  to  the  assignee,  the  bankrupt  could  be  said  to  have  the  order 
and  disposition,  merely  because  there  toas  no  notice  to  the  debtor  of  the 
assignment  Probably,  that  requisite  was  added,  as,  otherwise,  the  debtor 
might  safely  pay  the  money  to  the  person  who  had,  without  his  knowl- 
edge, ceased  to  be  his  creditor.  The  debtor  would  be  bond  fide  in  making 
the  payment ;  and  it  would  be  impossible  to  make  him  pay  it  again :  per 
Sir  W.  Grant,  M.  R.,  in  Jones  v.  Oibson,  9  Ves.  410;  and  see  North  v. 
Gumey,  1  J.  &  H.  509. 

Accordingly,  upon  the  same  principle,  on  an  assignment  of  a  policy  of 
assurance,  it  was  held  to  be  necessary  to  give  notice  to  the  insurance 
office,  of  the  assignment,  in  order  to  take  it  out  of  the  order  and  disposi- 
tion of  the  assured ;  otherwise  the  assignment  would  not  have  been  valid 
as  against  his  assignees.  See  Thompson  v.  Speirs,  13  Sim.  469 ;  Waldron 
V.  Shper,  1  Drew.  193: 

The  Bankruptcy  Act,  1869,  has,  however,  made  an  important  change 
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in  the  law  of  reputed  ownership,  by  confining  it  to  traders,  and  excluding 
from  its  ojperation  all  choses  in  action  other  than  debts  which  have 
become  due  to  the  bankrupt  in  the  course  of  his  trade.  It  is  as  follows. 
**  The  property  of  the  bankrupt  divisible  amongst  his  creditors,  and  in 
r'*'8041  ^^^^  ^^^  referred  to  as  the  property  of  *the  bankrupt,  shall  com- 
prise the  following  particulars: — All  goods  and  chattels  being, 
at  the  commencement  of  the  bankruptcy,  in  the  possession,  order  or  dis- 
position of  the  bankrupt,  being  a  trader,  by  the  consent  and  permission  of 
the  true  owner,  of  which  goods  and  chattels  the  bankrupt  is  reputed 
owner,  or  of  which  he  has  taken  upon  himself  the  sale  or  disposition  as 
owner ;  provided  that  things  in  action,  other  than  debts  due  to  him  in  the 
course  of  his  trade  or  busiriess,  shall  not  be  deemed  goods  and  chattels 
within  the  meaning  of  this  clause."    (Sect.  15,  art.  5«) 

It  has  been  recently  held  that  shares  in  a  company  are  not  things  in 
action  within  sect  15,  subs.  5  of  the  Bankruptcy  Act,  1869 :  Ex  parte 
Union  Bank  of  Manchester;  In  re  Jackson,  12  L.  R.  Eq.  354. 

It  seems,  that  the  Court,  as  heretofore,  will  make  the  order  directing  the 
goods  and  chattels  to  be  sold,  as  being  "  in  the  possession,  order  or  dispo- 
sition" of  the  bankrupt;  but  the  trial  of  the  right  to  the  goods  and 
chattels,  if  disputed,  may  be  before  the  Court  either  with  or  without  a 
jury.  Section  72  of  the  Bankruptcy  Act,  1869.  See  Boche  and  Hazlitt^s 
Bankruptcy  Act,  1769,  p.  14,  n. 

As  to  the  doctrine  of  reputed  ownership  before  the  Act  of  1869,  under 
the  125th  Section  of  12  &  13  Vict.  c.  106,  deriving  its  origin  through 
other  Acts  from  the  10th  and  11th  Sections  of  21  Jac.  1,  c.  19,  referred 
to  in  the  principal  case  of  Byall  v.  Bowles,  see  t/by  v.  Campbell,  Tudor's 
L.  C,  M.  L.  2nd  ed.  445,  and  note. 

To  whom  notice  should  be  given  of  an  Assignment.'] — Notice  of  an  assign- 
ment  of  personalty  vested  in  trustees,  or  of  debts,  should  as  a  general 
rule  be  given  to  the  trustees  or  debtors  in  writing.  Parol  notice,  however, 
is  sufficient  (Smith  v.  SmUh,  2  Cr.  &  M.  231 ;  Ex  parte  Carbis,  4  D.  &  C. 
367  ;  Brovme  v.  Savage,  4  Drew.  640 ;  Be  Tiehener,  35  Beav.  317) ;  bat  a 
statement  made  in  a  mere  casual  conversation  is  not  sufficient :  Be  Tiehe- 
ner, 35  Beav.  317. 

Notice  to  one  of  several  co-trustees  or  obligors  is,  it  seems,  sufficient 
notice  to  all,  so  long  as  the  circumstances  of  the  case  remain  unaltered  ; 
but  it  would  not  be  sufficient  on  the  death  of  that  trustee  or  obligor,  or 
his  otherwise  ceasing  to  continue  a  trustee:  Smith  v.  Smith,  2  C.  &  M. 
231 ;  Timsan  v.  Bamsbottom,  2  Kee.  35 ;  Meuz  v.  Bell,  1  Hare,  73 ;  Wise 
V.  Wise,  2  J.  &  L.  403 ;  Ex  parte  Bogers,  8  De  G.  Mac.  A  G.  271 ;  Willes 
V.  Greenhill,  29  Beav.  387. 

Although  as  a  general  rule  notice  to  one  of  several  trustees  is,  with  the 
limitations  before  mentioned,  notice  to  all,  yet  where  one  of  such  trusteee 
is  also  a  beneficiary,  and  assigns  his  beneficial  interest  in  the  trust  fund  to 


BYALL    V.     ROWLES.  1589 

a  ^stranger,  the  notice  acquired  by  such  trustee  cls  assignor  will  t^cqa^i 
not  constitute  notice  to  the  trustees  so  as  to  prevail  over  sub- 
sequent incumbrances,  it  being  the  interest  of  such  trustee  as  assignor  to 
conceal  the  assignment;  but  where  such  trustee  assigns  his  beneficial 
interest  to  one  of  his  co-trustees,  the  notice  which  that  co-trustee  acquires 
as  assignee  constitutes  during  his  life  notice  to  the  trustees,  it  not  being 
his  interest  as  assignee  to  conceal  the  assignment,  and  therefore  it  will 
prevail  over  subsequent  incumbrancers  with  notice ;  Browne  v.  Savage  4 
Drew.  635;  Willes  v.  Chreenhill,  29  Beav.  376,  391;  Commissioners  of 
Public  Works  v.  Harhy^  23  Beav.  608 ;  Re  Selby,  8  De  G.  Mac.  &  G.  271. 
But  see  Ex  parte  Steioari^  In  re  Shelley,  34  L.  J.  (Bk.)  N.  S.  6. 

If  the  trustee  is  himself  a  person  who  has  advanced  money  to  a  bene- 
ficiary, and  has  taken  an  equitable  assignment,  inasmuch  as  he  could  not 
give  notice  to  himself,  he  will  be  entitled  to  priority  over  any  person 
taking  a  subsequent  assignment :  Elder  v.  Maelean,  3  Jur.  N.  S.  284,  per 
Kindersley,  V.  C.  Sed  vide  The  Commissioners  of  Public  Works  v.  Harby, 
23  Beav.  508 ;  26  L.  J.  N.  S.  (Ch.)  472 ;  3  Jur.  N.  S.  478. 

Notice  of  an  assignment  to  the  solicitor  of  trustees  has  been  held  suffi- 
cient :  Richards  v.  Gledstanes,  3  Giff.  298 ;  WiUes  v.  GreenhiUy  29  Beav. 
392 ;  but  see  Re  Durand's  Trusts,  8  W.  R.  (L.  C.  &  LL.  J.)  33. 

The  assignee  in  the  case  of  the  assignment  of  such  thingn  as  shares  in  a 
.public  company,  or  of  a  policy  of  assurance,  should  give  actual  notice  to 
the  office  of  the  company,  for  notice  to  a  shareholder  will  not  be  held  con- 
structive notice  to  the  company.  Thus,  in  Thompson  v.  Spiers  (13  Sim. 
469),  B.,  in  1808,  effected  a  policy  in  the  Equitable  Assurance  Office,  and 
several  years  afterward,  upon  the  marriage  of  his  daughter,  he  executed 
an  assignment  of.it  to  T.  and  F.,  by  which  one-fourth  of  the  proceeds  was 
settled  in  trust  for  his  daughter,  her  intended  husband,  and  their  children. 
B.  kept  the  policy  and  assignment  in  the  safe  of  the  banking  firm  of  L., 
B.  &  F.,  of  which  he  was  a  partner.  In  June,  1835,  L.,  B.  &  F.  became 
bankrupt,  and  their  assignees  possessed  themselves  of  the  policy  and  the 
assignment ;  whereupon  the  plaintifi*,  the  surviving  trustee  of  the  settle- 
ment, gave  them  notice  of  the  assignment,  and  a  few  days  afterward  sent 
ja  formal  notice  of  it  to  the  assurance  office.  Upon  a  bill  being  filed  by 
the  surviving  trustee,  it  was  held,  by  Sir.  L.  Shad  well,  V.  C,  that,  from 
the  time  of  the  assignment  till  the  bankruptcy,  the  policy  remained  in 
the  order  and  disposition  of  the  bankrupt.  "  On  reconsideration,"  said 
his  Honor,  "  I  am  of  opinion  that  the  decision  in  Duncan  v.  Chamberlayne 
*(11  Sim.  123)  ought  not  to  be  supported,  because,  in  order  to 
take  a  policy  of  insurance  out  of  the  order  and  disposition  of  the  *-  ^ 
assignor,  it  is  essential  to  the  interests  of  mankind  that  something  should 
be  done  of  a  decisive  nature,  which  may  effectually  prevent  the  payment 
of  the  proceeds  to  any  other  person  than  the  assignee.  The  Equitable 
Assurance  Ck)mpany  is  a  very  numerous  and  wealthy  body,  and  therefore 
it  would  be  idle  to  say,  that  because  the  assured  happens  to  be  a  member 
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of  tbe  Company  in  a  legal  sense,  any  act  which  he  does  with  reference  to 
his  own  particular  policy  is  to  be  taken  to  be  a  partnership  act,  so  as  to 
affect  the  whole  body  with  notice  of  it.  Formerly,  the  Equitable  Assur- 
ance Company  took  no  notice  of  the  assignment  of  their  policies,  but  now 
it  appears  that  they  do. 

''  In  consequence  of  the  decision  m  Ex  parte  Hennessey  (1  C.  &  L.  561). 
by  the  Lord  Chancellor  of  Ireland  (Sir  Edward  Sugden),  I  had  a  conver- 
sation with  his  Lordship  upon  the  subject,  and  we  agreed  that  Courts  of 
Equity  ought  to  lay  down  some  rule  which  should  not  be  founded  on  so 
unsubstantial  a  basis  as  the  technical  doctrine  of  implied  or  constructive 
notice,  but  which  should  make  it  morally  impossible  for  the  assignor  to 
have  dominion  over  the  policy  without  the  assent  of  the  assignee. 

"  I  have  read  over  the  case  of  Ex  parte  Wilkinson  (13  Sim.  475),  in 
which  the  point  arose  distinctly,  before  the  Chief  Judge  in  Bankruptcy, 
and  his  Honor  considered  that  the  notice  (which  was  the  same  as  in  the 
present  case)  was  not  sufiBcient.''^  And  see  Se  Thomas  and  William  i^yan, 
1  Ph.  105;  Thompson  v.  Tomkins,  2  Drew.  &  Sm.  8;  Re  Carets  Estate 
Act,  81  Beav.  39;  Edwards  v.  Martin^  1  Law  Rep.  Eq.  121. 

Notice,  however,  of  the  assignment  of  shares,  when  given  to  the  secre- 
tary {Ex  parte  Stright  and  another,  in  the  matter  of  Eyles,  1  Mont.  502), 
to  a  director  and  actuary  {Ex  parte  Waikins,  1  Mont,  and  Ayr.  689 ;  4  D. 
&  C.  87 ;  sed  vide  Ex  parte  Hennessey,  1  C.  &  L.  559),  to  a  director  and 
auditor  {Ex  parte  WaOJimany  4  D.  &  C.  412,  se4  vide  jEc  parte  Hennessey^ 
1  C.  &  L.  559),  has  been  held  good.  But  a  mere  casual  mention  thereof 
to  a  clerk  in  the  office  of  the  company  has  been  held  not  to  be  construct- 
ive notice  to  the  company  in  whose  employ  he  is :  Ex  parte  Oarbis,  4  D. 
&  C.  354;  1  Mont.  &  Ayr.  693,  n. 

As  to  the  mode  of  giving  notice  of  the  assignment  of  a  policy  pre- 
scribed by  30  &  31  Vict.  c.  144,  see  ante,  p.  781. 

If  notice  be  given  to  the  master,  of  the  assignment  of  the  future  cargo 
of  a  ship,  and  possession  of  the  cargo  be  delivered  according  to  the  terms 
of  the  assignment,  the  title  of  the  assignees  will  not  *be  defeated 
L  oU/ J  j^y  ^  judgment  Thus,  in  Langton  v.  Hortan,  1  Hare,  549,  whilst 
a  ship  was  on  her  voyage,  B.,  the  owner,  executed  a  deed  of  assignment 
by  way  of  mortgage  of  the  ship,  together  with  her  tackle  and  appurten- 
ances, and  all  oil,  head  matter,  and  other  cargo,  which  might  be  caught 
or  brought  home  in  such  ship.  Notice  of  the  assignment  was  sent  to  the 
master  of  the  ship,  and  on  his  return  the  master  delivered  up  possession 
of  the  ship  and  cargo  to  the  mortgagees.  It  was  held  by  Sir  J.  Wigram, 
y.  C,  that  the  assignment  was  valid  in  equity  as  against  the  assignor,  as 
well  of  the  future  cargo  to  be  taken  during  the  particular  voyage,  as  of 
the  cargo,  if  any,  which  existed  at  the  time  of  the  assignment ;  and  that 
the  equitable  title  of  the  mortgagees  was  perfected,  and  could  not  be  de- 
feated by  a  judgment  creditor  of  the  assignor,  who  afterward  sued  out  a 
writ  of  fi.  fa.,  and  proceeded  to  take  the  ship  and  cargo  in  execution.    **  I 
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rely,  in  this  case,"  said  his  Honor,  "  on  the  general  principle,  that  there 
having  heen  such  a  contract  as  would,  in  equity,  entitle  the  plaintiffs,  as 
against  B.,  to  the  cargo  when  it  arrived,  and  the  title  under  that  contract 
having  been  perfected  by  a  possession  lawfully  taken  under  the  deed, 
which  there  is  no  attempt  on  the  part  of  B.  to  impeach,  the  subsequent 
judgment  creditor  cannot  take  that  property  from  the  plaintifis."  See, 
also,  S.  a,  3  Beav.  464. 

Where,  by  reason  of  the  death  of  the  person  in  whose  name  stock  was 
standing,  without  legal  representatives,  there  was  no  trustee  to  whom 
notice  could  be  given,  it  was  held,  by  Sir  J.  L.  Knight  Bruce,  V.  C,  that 
a  second  incumbrancer,  without  notice  of  the  first,  by  serving  a  note  of 
distringas  on  the  Bank  of  England,  thereby  obtained  priority :  Etty  v. 
Bridges,  2  Y.  &  C.  C.  C.  486. 

Where  a  fund  is  not  in  the  hands  of  trustees,  but  in  Court,  then  a  per- 
son taking  an  assignment  of  it  should  obtain  a  stop  order,  otherwise  a 
subsequent  assignee  will  gain  priority  by  obtaining  the  first  stop  order 
{Oreefiing  v.  Beekfard,  5  Sim.  195;  Swayne  v.  Swayne,  11  Beav.  463), 
although  the  person  taking  the  first  assignment  be  a  trustee  of  the  fund 
(Elder  v.  Madean^  5  W.  R.  447,  3  Jur.  N.  S.  283) ;  but  the  order  should 
be  lefl  at  the  Accountant-General's  office  (  Waller  v.  WHdridge,  3  Ir.  Ch. 
Rep.  155). 

A  mere  notice  to  the  Accountant-General  of  an  assignment  of  funds  in 
his  hands  is  of  no  avail  against  a  stop  order  afterwards  obtained  by  a 
subsequent  purchaser  without  notice :  Warburton  v.  Hill,  Kay,  470.  See 
remarks  on  this  case  in  Haly  v.  Barry,  3  L.  B.  Ch.  App.  456, 457. 

Where  the  mortgagee  of  a  share  of  a  fund  in  Court  obtains  a  stop  order, 
which  in  effect  prevents  *the  division  of  the  fund  without  notice  to  ^^q aqt 
bim,  and  an  order  is  subsequently  made  for  the  distribution  of  the  *-  -* 
fund,  and  the  share  of  the  mortgagor  is  carried  over  to  the  account  of  him 
and  his  incumbrancers,  a  subsequent  incumbrancer  will  not  gain  priority 
by  obtaining  a  stop  order  on  the  share  so  carried  over,  because  the  Court 
would  hold  the  fund  as  a  trustee  for  the  persons  entitled  thereto  in  the 
order  of  their  priorities :  Lister  v.  Tidd,  4  L.  R.  £q.  462,  463. 

Where,  however,  notice  of  an  assignment  has  been  given  to  trustees  of 
a  fund  which  is  afterward  paid  into  Court,  a  subsequent  assignee  will  not 
by  obtaining  a  stop  order  gain  priority  over  the  first.  Thus  in  Livessy  v. 
Harding,  23  Beav,  141,  a  first  incumbrancer  on  a  reversionary  legacy 
gave  due  notice  to  the  trustees.  A  fund  was  aft;erward  brought  into 
Court  to  provide  for  the  legacy,  and  a  second  incumbrancer  obtained  the 
first  stop  order.  It  was  held  by  Sir  John  Romilly,  M.  R.,  that  he  did  not 
thereby  obtain  priority  over  the  first  incumbrancer.  ''  It  has  been  con- 
tended," said  his  Honor,  "  that  when  a  fund  is  paid  into  Court,  the  first 
person  who  obtained  a  stop  order  obtained  a  priority.  Without  disputing 
this,  as  a  general  proposition,  it  does  not  apply  to  the  case.  Due  notice 
was  given  to  the  trustees  before  the  suit  was  instituted,  and  BrearcHff  v. 
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Dorrington  (4  De  G.  &  Sm.  122)  proves,  that  in  such  a  case  the  order  in 
which  the  stop  orders  are  obtained  does  not  affect  the  prior  incumbraDcer, 
who  had  given  due  notice  of  his  security."  See  also  In  re  Aikinsmi,  2 
De  G.  Mac.  &  G.  140.  In  Day  v.  Day,  1  De  G.  &  J.  144,  Mr.  Tucker, 
the  solicitor  of  the  plaintiffi  in  an  adminbtration  suit,  assigned  his  costs 
as  a  security  for  a  debt.  Notice  of  this  assignment  was  given  to  the 
plaintiffi  and  to  the  executors  of  the  testator  in  the  cause.  In  August, 
an  order  was  made  on  inrther  directions  for  payment  to  Tucker  of  the 
plaintiffi'  costs  out  of  the  Ainds  brought  and  to  be  brought  into  Court, 
after  satisfying  certain  prior  demands.  In  October,  Tucker  became  a 
bankrupt.  The  fund  in  Court,  at  the  times  of  the  order  on  further  direc- 
tions and  of  the  bankruptcy,  was  insufficient  to  pay  the  charges  prior  to 
Tucker's  costs,  but  in  January  following  a  fund  was  brought  in  by  the 
executors  applicable  to  the  payment  of  those  costs.  No  stop  order  was 
ever  obtained  by  the  assignee  of  the  costs.  It  was  held  by  the  Lords 
Justices,  reversing  the  decision  of  Sir  J.  Bomilly,  M.  R.  (reported  3  Jur. 
N.  S.  403),  that  this  fund  did  not  pass  to  the  assignees  in  bankruptcy  aa 
having  been  within  the  order  and  disposition  of  the  bankrupt  with  the 
consent  of  the  true  owner,  but  belonged  to  the  assignee  of  the  costs.  "  If,'' 
said  Lord  Justice  *Knight  Bruce,  "  the  notices  were  given  which 
*-  -'  I  have  supposed,  all  was  done  that  could  be  done ;  for  not  only 
was  there  no  fund  in  Court,  but  no  order  for  payment  of  any  costs  had 
been  made.  I  am  of  opinion  that  the  petitioners  were  not  bound  to  apply 
to  the  Court  before  the  4th  of  August,  nor  to  know  when  the  cause  was 
heard  for  further  directions,  but  that  it  was  the  duty  of  Tucker  and  the 
executors  to  see  that  an  order  was  not  made  for  disposing  of  the  fund  in 
derogation  of  their  rights.  In  a  sense,  the  fund  may  have  been  within 
the  order  and  disposition  of  Tucker  at  the  time  of  his  bankruptcy,  but 
was  it  so  with  the  consent  of  the  true  owners  ?  I  am  of  opinion  that  it 
was  not,  for  that  they  had  omitted  nothing  which  it  was  reasonably  incum- 
bent on  them  to  do.  I  think,  therefore,  that,  consistently  with  the  cases 
which  we  followed  in  Bartlett  v.  BartleU  (1  De  G.  &  J.  127),  this  case 
may  be  decided  in  favor  of  the  petitioners,  but  on  materials  which  were 
not  before  the  Master  of  the  Rolls." 

Although  in  general,  where  a  fund  is  in  Court,  a  stop  order  should  be 
obtained  by  the  assignee  to  take  it  out  of  the  order  and  disposition  of  the 
assignor  (BartleU  v.  Bartlett,  1  De  G.  &  J.  127),  notice  to  an  executor  of 
an  assignment  of  a  fund,  part  of  his  testator's  estate,  paid  into  Court  in  a 
suit  for  the  administration  of  the  estate,  or  under  the  "  Trustee  Relief 
Act,"  will  be  sufficient  for  that  purpose  without  a  stop  order:  Thompgon 
V.  Tomkina,  2  Drew.  &  Sm.  8.  If  indeed  any  subsequent  incumbrancer 
gets  a  stop  order  before  such  notice  is  given,  such  stop  order  takes  pri- 
ority :  Per  Kindersley,  V.  C,  in  Thompson  v.  Tomkins,  2  Drew.  &  Sm.  20. 

But  the  notice  given  to  the  executor  is  good  for  all  portions  of  the 
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testator's  estate,  as  against  all  persons  becoming  incumbrancers  after  such 
notice  was  given.    lb. 

The  only  proper  effect  of  a  stop  order,  whether  general  or  particular, 
is  confined  to  the  amount  on  which  the  order  is  founded,  and  does  not 
extend  further.  Thus,  in  Macleod  v.  Buchanan,  33  Beav.  234,  A.  pur- 
chased of  X.  one-seventh  part  of  a  fund  in  Court,  and  obtained  a  general 
stop  order  on  the  whole  iund.  A.  afterward  purchased  another  one-seventh 
of  Y.,  but  obtained  no  further  stop  order.  Y.  subsequently  mortgaged  to 
B.  for  a  pre-exbting  debt  the  one-seventh  which  he  had  already  sold  and 
assigned,  and  two  years  afterward  B.  obtained  a  stop  order  on  Y.'s  share. 
It  was  held  by  Sir  John  Romilly,  M.  R.,  whose  order  was  on  appeal 
affirmed  by  the  Lords  Justices  (4  De  G.  Jo.  &  8m.  266)  that  B.  had  pri- 
ority over  A.  in  respect  of  Y.'s  share. 

It  was  at  one  time  supposed  that  a  bankrupt's  reversionary  interest  in 
a  chose  in  action  not  falling  into  possession  until  after  *his  bank- 
ruptcy  was  exempt  from  the  rule  as  to  order  and  disposition.  ^  ^ 
See  In  re  Bawbone's  Bequesty  3  K.  &  J.  300  ;  and  see  Ex  parte  Hulme,  3 
Sm.  &  Oiff.  325.  Such  interests,  however,  have  been  held  to  be  within 
the  rule.  Thus,  in  Bartlett  v.  Bartlett,  1  De  G.  &  J.  127,  a  reversionary 
interest  in  a  share  of  a  fund  in  Court  was  assigned  to  Mr.  Tucker,  who 
obtained  a  common  stop  order.  Tucker  aft;erward  mortgaged  his  interest 
in  the  ftind  to  Miss  Holmes  (aft;erward  Mrs.  Moneypenny),  but  no  fresh 
stop  order  was  obtained.  Tucker  became  a  bankrupt  before  the  rever- 
sionary interest  came  into  possession.  It  was  held  by  the  Lords  Justices, 
reversing  the  decision  of  Sir  J.  Stuart,  V.  C.  (reported  3  Sm.  &  Giff. 
542),  that  the  interest  of  Tucker  passed  to  his  assignees  in  bankruptcy 
free  from  the  mortgage,  as  having  been  within  his  order  and  disposition 
at  the  time  of  his  bankruptcy,  with  the  consent  of  the  true  owner,  and 
that  this  result  was  not  prevented  by  the  fact  that  Tucker  had  acted 
as  the  solicitor  of  Miss  Holmes  in  the  mortgage  transaction,  who  relied 
on  his  doing  what  was  necessary  to  make  the  security  perfect,  or  by  the 
fact  that  the  original  assignor  knew  of  the  mortgage.  This  case  was  fol- 
lowed by  Sir  W.  Page  Wood,  V.  C,  on  a  rehearing  of  his  own  decision 
of  In  re  Bawbane^s  Trad,  3  K.  &  J.  476,  in  which  he  had  previously 
arrived  at  a  different  conclusion :  lb,  300.  But  see  Qrainge  v.  Warner , 
13  W.  R.  (V.  C.  S.)  833.  Such  interest  does  not  now  come  within  the 
order  and  disposition  clause  of  the  Bankruptcy  Act,  1869,  sect.  15,  art.  5 ; 
see  ante,  pp.  803,  804. 

Where  funds  assigned  are  affected  by  successive  trusts,  the  assignee 
ought  to  give  notice  of  the  assignment  to  the  trustees  having  the  control 
of  the  funds :  see  Bridge  v.  Beadon,  3  L.  R.  Eq.  664 ;  there  it  was  held 
that  the  priority  of  assignments  of  the  equitable  interest  in  personal 
estate  settled  upon  such  trusts  as  a  person  should  appoint,  and  appointed 
by  such  person  to  trustees  in  trust  for  the  assignor,  depended  upon  pri- 
ority of  notice  to  the  trustees  of  the  original  settlement,  so  long  as  the 
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trust  estate  was  under  tbeir  control ;  consequently  that  a  mortgagee  of 
such  interest,  who  gave  notice  of  his  mortgage  to  the  trustees  under  the 
appointment,  but  not  to  the  trustees  under  the  original-  settlement,  was 
postponed  to  a  subsequent  mortgagee  without  notice  of  the  prior  mort- 
gage, who  gave  notice  to  both  sets  of  trustees. 

Where  stock  standing  in  the  names  of  trustees  has  been  given  as  a 
specific  legacy,  and  no  assent  has  been  given  to  it  by  the  executor,  notice 
to  one  of  the  trustees,  not  being  an  executor,  is  not  sufficient  to  vest  in 
r*fti  1 1  *'^®  parties  claiming  by  assignment  from  the  legatee  *that  equit- 
^  -*  able  possession  of  the  fund  which  is  required  in  order  to  postpone 
a  subsequent  incumbrancer,  who  has  taken  the  precaution  of  giving  such 
notice  to  the  executor :  HoU  v.  DeweUj  4  Hare,  447. 

Where  two  charges  on  a  chose  in  action  are  contained  in  one  deed,  and  a 
notice  is  given  to  the  trustees  which  specifies  one  only,  the  trustees  have 
not  constructive  notice  of  the  contents  of  the  deed,  so  that  notice  of  both 
the  charges  is  to  be  imputed  to  them ;  Re  BrigkCs  Trusts,  21  Beav.  430. 

The  doctrine  of  notice  applicable  in  determining  the  priority  of  pur- 
chasers, or  incumbrancers  of  choses  in  action,  does  not  prevail  as  to 
equitable  estates  or  interests  in  land,  whether  freehold  or  leasehold :  see 
Jones  V.  Jones,  8  Sim.  633 ;  WUmot  v.  Pike,  5  Hare,  14 ;  Peacoek.  v.  Buri^ 
Coote  on  Mortgages,  693 ;  Lee  v.  Howlett,  2  K.  &  J.  531 ;  and  see  WiU- 
shire  v.  RahhiJts,  14  Sim.  76.  There  a  testator  bequeathed  a  leasehold 
estate  to  trustees,  upon  trust,  as  therein  mentioned  ;  and  first,  he  charged 
the  estate  with  the  payment  of  an  annuity  to  his  daughter  during  all  his 
interest  in  the  estate.  The  daughter  afterward  mortgaged  her  annuity, 
first  to  A.,  and  afterward  to  B.,  but  B.  gave  the  trustees  notice  of  his 
mortgage  before  A.  did.  It  was  held,  by  Sir  L.  Shadwell,  V.  C,  that 
the  annuity  was  not  a  chose  in  action,  but  a  chattel  interest,  and  that  B. 
had  not  gained  any  priority  over  A. 

The  registration  of  an  assignment  of  a  legacy  charged  upon  land  is 
unnecessary,  and  will  not  postpone  a  prior  unregistered  assignment  of  the 
same  legacy :  Malcolm  v.  Charlesworth,  1  Kee.  63. 

•  Where,  however,  a  person  is  entitled  to  moneys  to  arise  from  the  sale  of 
real  estate  {Lee  v.  Howlett,  2  E.  &  J.  531 ;  Foster  v.  Oockerell,  3  C.  &  P. 
456),  or  to  a  portion  to  be  raised  by  trustees  out  of  real  estate  by  sale, 
mortgage,  or  otherwise  (Re  Hughes*  Trust,  2  Hem.  &  Mill.  89),  such 
person  is  not  considered  to  have  an  interest  in  land,  aad  the  assignees  of 
^uch  moneys,  in  order  to  retain  priority  over  subsequent  assignees  for  value, 
must  give  notice  to  the  trustees,  and  previous  to  the  Bankruptcy  Act, 
1869,  they  were  also  required  to  give  such  notice,  to  prevent  the  applica- 
tion of  the  doctrine  of  reputed  ownership. 

Assignee  of  a  Chose  in  Action  takes  it  subject  to  Equities,'] — The  assignee 
of  a  chose  in  action,  although  without  notice,  in  general  takes  it  subject 
to  all  the  equities  which  subsbt  against  the  assignor.    Thus,  in  Turton  v. 
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Benson,  1  P.  Wms.  496,  where  a  son  on  his  marriage  was  to  have  3000/. 
portion  with  his  wife,  and  privately,  without  notice  to  his  parents,  who 
^treated  for  the  marriage,  gave  a  bond  to  the  wife's  father  to  r^cQioi 
pay  back  1000/.  of  the  portion  seven  years  after,  and  the  bond 
was  afterward  assigned  for  the  benefit  of  creditors,  it  was  held,  by  Sir 
Joseph  Jekyll,  M.  R.,  and  on  appeal,  by  Lord  Macclesfield,  that  the 
bond  being  void  in  equity,  it  would  not  be  made  better  by  the  assign- 
ment. See  8,  C,  2  Vern.  764;  Coles  v.  Jones,  2  Vern.  692;  Davies  v. 
Austen,  1  Ves.  jun.  247 ;  Hamil  v.  Stokes,  4  Price,  161 ;  Priddy  v.  Rose, 
3  Mer.  86;  Molloy  v.  French,  13  Ir.  Eq.  Rep.  261 ;  Dibbs  v.  Owen,  11 
Beav.  483 ;  Houlditch  v.  Wallace,  5  C.  &  F.  629 ;  Ward  v.  Ward,  4  Ir. 
Ch.  Rep.  215,  220 ;  Cockell  v.  laylar,  15  Beav.  103 ;  Smith  v.  Parkes,  16 
Beav.  115;  Bolt  v.  White,  31  Beav.  620;  Aihenasum  Life  Assurance 
.  Society  v.  Pooley,  3  De  Q.  &  Jo.  294 ;  Oraham  v.  Johnson,  8  L.  R.  Eq.  36. 

So,  an  assignee  of  a  company's  debenture  takes  subject  to  all  equities 
subsisting  between  the  assignor  and  the  company  at  the  date  of  the 
assignment.  Thus  a  shareholder  of  a  company,  after  it  has  commenced 
to  be  wound  up,  can  only  assign  a  debenture  of  the  company  subject  to  a 
right  of  set-off  by  the  Company  of  all  calls  which  may  be  made  subse- 
quently to  the  assignment  and  previously  to  the  payment  of  the  debt  due 
on  the  debenture.  In  re  China  Steamship  Company,  Ex  parte  Mackenzie^ 
7  L.  R.  Eq.  240 ;  Li  re  Natal  Investment  Company,  3  L.  R.  Ch.  App. 
355. 

So,  if  a  man  assigns  over  a  satisfied  bond  as  a  security  for  a  just  debt, 
the  assignee  could  not  set  up  the  bond  in  equity,  which,  being  satisfied 
before,  could  receive  no  new  force  from  the  assignment :  Turton  v.  Benson, 
1  P.  Wms.  497. 

And  if  a  creditor  assigns  over  a  debt  which  has  been  partially  satisfied, 
the  assignee,  although  without  notice,  will  take  subject  to  the  state  of 
accounts  at  the  date  of  the  assignment  (Ord  v.  White,  3  Beav.  357; 
Smith  V.  Parkes,  16  Beav.  115;  Bolt  v.  White,  31  Beav.  520);  and  if  the 
assignee  does  not  give  notice  of  the  assignment  to  the  debtor,  he  will  be 
obliged  to  allow  the  payments  which  the  debtor  subsequently  makes  to 
the  creditor.  Norrish  v.  Marshall,  5  Madd.  475 ;  Stocks  v.  Dobson,  4  De 
G.  M.  &  G.  11. 

So,  if  an  executor  assign  his  reversionary  legacy,  the  assignee  takes  it 
subject  to  the  equities  which  attached  to  the  executor ;  and  therefore,  if 
the  latter,  though  subsequently  to  the  assignment,  wastes  the  testator's 
assets,  the  assignee  cannot  receive  the  legacy  till  satisfaction  has  been 
made  for  the  breach  of  trust :  Morris  v.  Livie,  1  Y.  &  C.  C.  C.  380 ; 
BarneU  v.  Sheffield,  1  De  G.  Mac.  &  G.  371 ;  Irby  v.  Irby,  25  Beav.  632 ; 
WUkin^  V.  Sihley,  4  Giff.  442. 

*Upon  the  same  principle  an  assignee  of  money  to  arise  under 
a  contract  will  only  be  entitled  to  it  subject  to  the  conditions  of  ^        -* 
the  contract :  see  Tooth  v.  Hallett,  4  L.  R.  Ch.  App.  242 ;  there  a  builder 
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assigned  to  Tooth  200^.  of  what  should  be  coming  to  him  under  a  building 
contract  with  Hallett  and  Abbey.  The  contract  provided  that  the  build- 
ing should  be  finished  by  a  certain  day,  and  if  not,  that  Hallett  and 
Abbey  might  employ  another  builder  to  complete  it  When  the  assign- 
ment was  made  the  time  for  completion  had  expired.  Soon  afterward 
the  builder  executed  a  creditors'  deed.  The  trustee  of  this  deed,  Mr. 
Woolett,  completed  the  building  with  his  own  money,  and  was  repaid  by 
Hallett  and  Abbey.  Allowing  thb  repayment  as  proper,  nothing  re- 
mained due  on  the  contract.  Tooth  then  filed  his  bill  to  enforce  payment 
of  the  200/.  It  was  held  by  the  Lords  Justices,  affirming  the  decision  of 
Sir  R.  Malins,  V.  C,  that  the  payments  by  Woolett,  the  trustee,  were 
proper,  and  that  the  bill  ought  to  be  dismissed  with  costs.  *'  Under  the 
circumstances  which  existed,"  said  Lord  Justice  Gifford,  "  nothing  at  all 
could  be  coming  to  the  assignor  from  the  contract.  It  is  not,  I  think, 
carrying  the  principle  of  the  cases  of  Myers  v.  United  Guarantee  and 
Light  Assurance  Company  (7  D.  M.  &  G.  112),  and  Bristow  v.  Whitmore 
(9  Ho.  Lo.  Ca.  391),  too  far  to  apply  it  to  the  present  case." 

When  a  trustee  or  executor  receives  notice  that  a  legatee  has  charged 
his  legacy  in  favor  of  a  stranger,  the  trustee  is  bound  to  withhold  all 
further  payments  to  that  legatee,  unless  made  with  the  consent  of  the 
mortgagee  of  the  legacy  {Stephens  v.  VenabkSy  30  Beav.  627;. 

All  rights  of  set-off  and  adjustment  of  equities  between  the  legatee  and 
the  executor  already  existing  at  the  date  of  the  notice  have  priority  over 
the  charge,  and  may  properly  be  deducted  from  the  amount  coming  to  the 
mortgagee ;  but  the  trustees  can  create  no  new  charge  or  right  of  set-off 
after  that  time  (lb.) ;  and  see  Willes  v.  GreenhiU,  29  Beav.  376 ;  Cavendith 
V.  Oeaves,  24  Beav.  163, 173. 

In  Moore  v.  Jervis,  2  Coll.  60,  T.  being  under  a  will  trustee  of  800/.  for 
two  persons,  in  moieties,  leaves  that  sum  outstanding,  on  the  promissory 
note  of  J. ;  the  note  is  payable  to  T.  only,  and  not  to  T.  or  order.  In 
1839,  T.,  becoming  embarrassed,  indorses  the  note  to  his  banker,  M.  (who 
is  also  the  banker  of  J.),  as  a  security  for  advances,  M.  having  no  notice 
of  the  trust.  In  1840  T.  becomes  beneficially  entitled  to  one  moiety  of 
the  800/.  In  1841  J.  becomes  a  creditor  of  T.  for  goods  sold,  and  claims 
set-off  against  the  note.  On  the  7th  April,  1842,  J.  has  notice,  through 
*his  agent,  of  the  indorsement  of  the  note  to  M.  In  July,  1842, 
L  o  4J  rp^  becomes  bankrupt.  It  was  held  by  Sir  J.  L.  Knight  Bruce, 
V.  C,  first,  that  as  to  the  moiety  of  the  800/.  which  was  held  by  T.  in 
trust,  the  trust  must  prevail  against  the  banker's  security ;  secondly,  that 
as  to  the  other  moiety,  the  set-off  of  J.  must  prevail  against  the  banker's 
security  up  to  the  7th  of  April,  1842 ;  thirdly,  that,  subject  to  the  trusts 
and  the  set-off,  M.  had  a  lien  on  the  moneys  of  J.  in  his  hands,  which 
would  operate  pro  tanto  in  discharge  of  the  debt  secured  by  the  promis- 
sory note,  and  so  assigned  to  M. 

But  although  the  rule  generally  holds  good,  that  whoever  takes  an 
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assignment  of  a  chose  in  action  takes  it  subject  to  all  its  equities,  it  has 
been  held  that  the  rule  must  yield  where  a  contrary  intention  appears 
from  the  nature  or  in  the  terms  of  the  contract.  In  re  Agra  and  Master- 
man's  Bank,  2  L.  R.  Ch.  App.  391 ;  In  re  Blakely  Ordnance  Company^  3 
L.  R.  Ch.  App.  154. 

Nevertheless,  any  person  may  release  those  equities  who  is  entitled  to 
the  benefit  of  them,  and  he  may  do  so,  either  positively,  by  words  in  writ- 
ing, or  by  the  whole  course  .of  his  conduct:  In  re  Northern  Assam  Tea 
Chmpany,  10  L.  R.  Eq.  458,  463 ;  In  re  Agra  and  Masterman's  Bank^  2 
L.  R.  Ch.  App.  391 ;  Higgs  v.  The  Northern  Assam  Tea  Company,  4  L. 
R.  Ex.  387 ;  In  re  General  Estaies  Company,  Ee  parte  City  Bank,  3  L.  R. 
Ch.  App.  758 ;  In  re  Blakely  Ordnance  Company,  3  L.  R.  Ch.  App.  154. 

And  parties  entitled  to  equities  may  lose  their  right  to  enforce  them 
against  the  assignee,  by  neglecting  to  give  him  timely  notice  of  any  fact 
to  which  they  have  been  accessory,  tending  to  mblead  him  as  to  the  real 
interest  of  the  assignor:  see  Mangles  v.  Dixon,  1  Mac.  &  G.  437 ;  1  Hall  & 
T.  542,  which  case,  however,  was  reversed  by  the  House  of  Lords,  3  H.  L. 
Cas.  702. 

An  exception  to  the  rule  also  occurs  in  the  case  of  negotiable  instru- 
ments, as  promissory  notes  (Jh  re  General  Estaies  Company,  Ex  parte  City 
Bank,  3  L.  R.  Ch.  App.  758),  an  indorsed  bill  of  lading  {Rodger  v.  The 
Comptoir  d'Escompte  de  Paris,  2  L.  R.  P.  C.  405),  or  bills  of  exchange. 
Thus,  in  an  anonymous  case,  Com.  Rep.  43 ;  2  Eq.  Ca.  Abr.  85,  pi.  3,  it 
was  held  by  Lord  Keeper  Somers,  that  a  drawer  of  a  bill  of  exchange, 
though  given  without  consideration,  was  not  entitled  to  relief  against  a 
third  person,  to  whom  it  was  assigned  for  an  honest  debt ;  the  Lord  Keeper 
observing,  that  he  would  not  give  relief, "  because  it  would  tend  to  destroy 
trade,  which  is  carried  on  everywhere  by  means  of  bills  of  exchange,  and 
he  would  not  lessen  an  honest  creditor's  security." 

Although  a  bond  may  be  given  *with  the  intention  that  it  is  to 
be  used  as  a  negotiable  instrument,  an  assignee,  for  value  of  such    '-        -I 
bond,  will  take  it  subject  to  all  its  equities,  if  such  intention  do  not  appear 
upon  the  face  of  the  bond  :  Graham  v.  Johnson,  8  L.  R.  Eq.  36. 

The  indorsee  of  an  overdue  bill  of  exchange  or  note  takes  it  subject  to 
all  equities  attaching  to  the  bill  or  note  itself:  see  Holmes  v.  Kidd,  3  H. 
&  N.  891 ;  there  the  acceptor  had  accepted  a  bill  of  300/.,  depositing  with 
the  drawer  certain  canvas,  which  he  was  to  be  at  liberty  to  sell  as  the 
means  of  providing  for  the  bill.  The  bill  was  indorsed  when  overdue  to 
the  plaintiff,  and  afterward  the  canvas  was  sold  by  the  drawer,  but  did 
not  wholly  pay  the  bill.  The  question  was  whether  the  indorsee  could 
recover.  Mr.  Justice  Erie  said :  "  The  question  is,  whether  the  receipt  of 
the  money  by  the  drawer  is  a  bar  to  this  action.  The  plaintiff  took  the 
bill  subject  to  the  equities  affecting  it.  In  the  hands  of  the  drawer  the 
right  to  sue  was  defeasible;  when  he  sold  the  canvas  it  was  defeated,  and 
the  plaintiff  took  the  bill  subject  to  that  contingency." 
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So,  in  Cook  V.  Lister^  13  C.  B.  (N.  S.)»  543,  it  was  decided  that  the 
actual  payment  of  an  accommodation  bill  was  an  equity  attaching  to  the 
bill  itself,  and  therefore  a  good  defence  to  an  action  against  the  acceptor. 
See  also  the  recent  case  of  In  re  European  Bank,  5  L.  R.  Ch.  App.  358. 
There,  D.  Pappa,  the  manager  of  the  Oriental  Commercial  Bank, 
abstracted  moneys  of  the  bank,  and  bought  with  them,  on  the  21st  March, 
1867,  certain  orerdue  bills  of  exchange.  On  the  4th  of  April,  1867,  the 
Eastern  Commercial  Bank,  promoted  by  t).  Pappa,  was  registered,  of 
which,  till  July  in  that  year,  D.  Pappa  was  the  sole  director.  On  the 
6th  of  April,  1867,  D.  Pappa  sold  these  bills  to  the  Eastern  Commercial 
Bank,  and  paid  himself  for  them  out  of  their  funds.  The  Eastern  Com- 
mercial Bank  were  still  the  holders.  The  bills  having  been  proved 
against  the  European  Bank,  on  which  they  were  drawn,  it  was  held  by 
Lord  Justice  Giffard,  first,  that  the  Eastern  Commercial  Company  were 
not  affected  with  notice  of  the  title  of  the  Oriental  Commercial  Bank 
through  the  knowledge  of  D.  Pappa,  inasmuch  as  he  could  not  be  taken 
to  have  disclosed  to  that  bank  his  own  fraud  ;  secondly,  that  the  claim  of 
the  Oriental  Commercial  Bank  to  the  bills,  as  having  been  purchased 
with  their  money,  was  an  equity  attaching  to  the  bills  ;  that  the  Eastern 
Commercial  Bank,  having  purchased  them  when  overdue,  took  subject  to 
this  equity,  and  that  the  Oriental  Commercial  Bank  was  entitled  to  the 
benefit  of  the  proof.  "The  want  of  notice,"  said  his  Lordship,  "is 
*not  conclusive  in  this  case.  The  bills  were  overdue  when  the 
^  -'  Eastern  Commercial  Bank  took  them,  there  were  equities  affect- 
ing the  bills,  and  the  Eastern  Commercial  Bank  has  no  better  title,  either 
legal  or  equitable,  than  D.  Pappa  had.  The  law  on  this  subject  cannot 
be  better  stated  than  is  done  by  Yice-Chancellor  Mai  ins  in  his  judgment 
in  Ex  parte  Siuan,  6  L.  R.  Eq.  359,  360." 

But  equities  to  affect  an  indorsee  of  an  overdue  bill  must  be  such  as 
attach  to  .the  bill  itself,  and  not  claims  arising  out  of  collateral  matters, 
such  as  the  statutory  right  of  set-off:  Sturtevant  v.  Ford,  4  Man.  &  G. 
101;  OulcU  V.  Harrison,  10  Ex.  572 ;  Burrough  v.  Moss,  10  B.  &  C.  558; 
and  the  important  decision  of  Sir  R.  Malins,  Y.  C,  In  re  Overend,  Gur- 
net/ &  Co.,  Ex  parte  Swan,  6  L.  R.  Eq.  344. 

Where  a  person  receives  a  bill  of  exchange  unindorsed  (though  for 
value)  he  acquires  no  better  title  under  it  than  the  person  from  whom  he 
receives  it  himself  has.  Thus  where  A.  had  fraudulently  obtained  a  bill 
or  check,  payable  to  order,  from  B.,  and  handed  it  to  C.  in  satisfaction  of 
a  bond  fide  debt,  but  without  indorsing  it,  it  was  held  by  the  Court  of 
Common  Pleas  that  C.  could  not  acquire  a  legal  title  to  sue  upon  the 
instrument  by  obtaining  A.'s  indorsement  after  he  had  notice  of  the 
fraud :   WhisU^  v.  Forster,  14  C.  B.  (N.  S.)  248. 

It  seems  that  as  bonds  are  within  the  equity  of  the  statute  5  &  6  Will. 
4,  c.  41,  which  makes  securities  valid  in  the  hands  of  bon&  fide  holders 
without  notice  of  a  gambling  debt,  the  obligor  will  not  be  able  to  object 
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to  a  bond  assigned  for  valuable  consideration  without  notice,  that  it  was 
given  to  secure  money  lost  by  a  wager  on  a  horse-race :  Hawker  v.  Halle- 
well,  3  Sm.  &  Giff.  194. 

In  equity,  the  transfer  of  goods  for  valuable  consideration,  by  a  con- 
signee, for  a  limited  purpose,  does  not  destroy  the  consignor's  right  of 
stoppage  in  transitu,  ultra  the  particular  lien  of  the  transferee.  Thus,  in 
Spalding  v.  Euding,  6  Beav.  376,  A.  consigned  goods  to  the  value  of 
1800/.  to  B.,  who  transferred  the  bill  of  lading  to  C.  to  secure  1000/.  B. 
having  become  bankrupt,  C,  as  B.'s  &ctor,  claimed,  as  against  A.'s  title, 
to  stop  in  transitu,  a  right  to  retain  the  whole,  in  satisfaction  of  a  general 
balance  due  to  him  from  B.  It  was  held  by  Lord  Langdale,  M.  R.,  first, 
that  he  was  not  entitled  beyond  the  1000/.;  and,  secondly,  that  A.'s 
remedy  against  C.  for  the  surplus  was  in  equity.  See  S.  C,  affirmed  by 
Lord  Lyndhurst,  15  L.  J.  Ch.  374 ;  BerndUton  v.  Strang,  4  L.  R.  Eq. 
481 ;  and  Meyerstein  v.  Barber,  2  L.  R.  C.  P.  38,  53 ;  2  L.  R.  C.  P.  (Ex. 
C.)  661. 

*And  the  lien  of  a  solicitor  for  his  costs  in  a  fund  recovered   r:|coi  y-i 
by  his  exertions,  cannot  be  affected  by  an  assignment  of  the  fund 
made  by  the  client,  nor  by  a  stop  order  obtained  by  the  assignee :  Haymes 
V.  Cooper,  33  Beav.  431. 

Assignments  contrary  to  Public  Policy.'] — As  in  the  case  of  agreements, 
a  Court  of  equity,  upon  the  ground  of  public  policy,  will  not  give  effect 
to  assignments  of  pensions  and  salaries  of  public  officers,  payable  to  them 
for  the  purpose  of  keeping  up  the  dignity  of  their  office,  pr  to  assure  a 
due  discharge  of  its  duties.  Thus  the  half-pay  or  full-pay  of  an  officer 
in  the  army  (Stone  v.  Lidderdale,  9  Anst.  533;  McCarthy  v.  Ooold,  1 
Ball  &  B.  389 ;  CoUyer  v.  Falton,  T.  &  R.  459,  474 ;  Priddy  v.  Bose,  3 
Mer.  102) ;  the  salary  of  an  assistant  parliamentary  counsel  for  the 
Treasury  ( Cooper  v.  Beilly,  2  Sim.  560) ;  and  of  a  clerk  of  the  peace 
{Palmer  v.  Bate,  6  Moore,  28 ;  2  Brod.  A  Bing.  673),  have  been  held 
not  assignable.  See  also  HiU  v.  Paul,  8  C.  &  F.  295 ;  and  the  assign- 
ment by  a  retired  military  officer  of  his  pension,  though  for  valuable 
consideration,  is  void,  under  47  Greo.  3,  c.  25  (Lloyd  v.  Cheetham,  3  Giff. 
171) ;  but  that  Act  does  not  apply  to  a  pension  granted  by  the  late  East 
India  Company ;  Heald  v.  Hay,  3  Giff.  467 ;  Carew  v.  Cooper,  4  Giff. 
619 ;  12  W.  R.  686,  where  the  Lords  Justices  differed  in  opinion.  So  the 
pension  of  a  retired  officer  of  the  Indian  navy  for  past  services  has  been 
held  liable  to  sequestration :  Dent  v.  Dent,  1  L.  R.  P.  &  D.  366.  And  a 
pension  of  a  retired  officer  of  the  army  in  consideration  of  wounds  seems 
to  have  beenyheld  to  be  assignable:  Knight  v.  Bulkeley,  27  L.  J.  N.  S., 
Ch.  592. 

Upon  the  same  principle,  the  salary  of  a  judge,  given  to  him  for  the 
support  of  the  dignity  of  his  office,  would  not  be  assignable.  This  seems 
to  have  been  taken  for  granted  in  the  case  of  Arbvihnot  v.  Norton,  5 
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Moore,  P.  C.  G.  219,  which  case,  however,  was  held  not  to  &AI  within 
the  principles  before  laid  down.  There  Sir  John  Norton,  a  puisne  judge 
of  the  Supreme  Court  at  Madras,  assigned  a  sum  "  equal  to  the  amount 
of  six  months'  salary,"  directed  by  6  Greo.  4,  c.  85,  to  be  paid  to  the 
"legal  personal  representatives"  of  such  judge,  in  case  he  shall  die  in 
and  after  six  months'  possession  of  office.  It  was  held  by  the  Judicial 
Committee  of  the  Privy  Council,  that  the  assignment  was  valid,  not  being 
within  the  5  &  6  Ed.  6,  c.  16,  and  49  Geo.  3,  c.  126.  "  In  giving  this 
opinion,"  said  Dr.  Lushington,  P.  C,  '*  we  do  not  in  the  slightest  degree 
controvert  any  of  the  doctrines,  whereupon  the  decisions  have  been 
founded,  against  the  assignment  of  salaries  by  persons  filling  public 
r'*'8l81  ^^^^ »  *^°  ^^®  contrary,  we  acknowledge  the  soundness  of  the 
principles  which  govern  those  cases,  but  we  think  that  this  case 
does  not  fall  within  any  of  those  principles ;  and  we  think  so,  because  this 
is  not  a  sum  of  money  which,  at  any  time  during  the  lifetime  of  Sir  John 
Norton,  could  possibly  have  been  appropriated  to  his  use,  or  for  his  benefit, 
for  the  purpose  of  sustaining  with  decorum  and  propriety  the  high  rank 
of  life  in  which  he  was  placed  in  India.  We  do  not  see  that  any  of  the  evils, 
which  are  generally  supposed  would  result  from  t)ie  assignment  of  salary, 
could  in  the  slightest  degree  have  resulted  from  the  assignment  of  this 
sum,  inasmuch  as  during  his  lifetime  hb  personal  means  would  in  no 
respect  whatever  have  been  diminished,  but  remain  exactly  in  the  same 
state  as  they  were." 

In  Davis  v.  DvJce  of  Marlborough^  1  Swanst.  74,  it  was  held  by  Lord 
Eldon,  that  the  pension  granted  by  5  Ann,  c.  4,  "  for  the  more  honorable 
support  of  the  dignities  "  of  the  Duke  of  Marlborough  and  his  posterity, 
payable  out  of  the  revenues  of  the  Post-office,  was  inalienable.  *'  In  that 
case,"  observes  Lord  Langdale,  M.  R.,  in  Orenfell  v.  The  Dean  and  Canons 
of  Windsor,  2  Beav.  550,  "the  pension  was  held  inalienable,  because  it  was 
considered  that  one  of  the  objects  of  giving  the  pension,  namely,  for  hav- 
ing a  perpetual  memorial  of  national  gratitude  for  public  services,  would 
be  entirely  lost;  and  so,  in  the  course  of  that  case.  Lord  Eldon  said,  in 
allusion  to  the  pension  of  a  great  public  officer,  that  it  could  not  be 
aliened,  because  that  public  officer  must  not  be  allowed  to  fall  into  such  a 
situation  as  to  make  it  difficult  for  him,  in  consequence  of  any  pecuniary 
embarrassment,  to  maintain  the  dignity  of  his  office." 

In  the  principal  case  of  Bow  v.  Dawson,  Lord  Hardwicke  entertained 
jurisdiction  on  the  ground  that  the  officer  admitted  the  money  to  be  in 
his  hands  for  the  use  of  the  person  under  whom  the  litigating  parties 
made  their  claim :  Priddy  v.  Bose,  3Mer.  103. 

But,  where  no  particular  services  are  to  be  rendered  to  the  public,  an 
assignment  of  an  interest  or  pension,  though  derived  from  the  Crown  or 
the  public,  will  be  supported.  Thus,  in  Alexander  v.  2%e  Duke  oj 
Wellington,  2  Buss.  &  My.  35,  it  was  held,  that  prize-money  was  assign- 
able in  equity  before  any  interest  had  vested  by  grant  from  the  Crown. 
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And  in  Tunstall  v.  Boothby,  10  Sim.  542,  a  pension  granted  by  Government, 
in  compensation  for  the  loss  of  a  place  in  the  Customs,  was  held  assign- 
able. In  Feistel  v.  Kin^s  College^  Cambridge,  10  Beav.  491,  Lord  Lang- 
dale  held,  that  an  assignment  of  the  emoluments  of  a  fellow  of  a  college 
in  the  university  was  valid,  and  gave  effect  to  the  security  thereon,  out  of 
the  '''dividends  apportioned  to  such  fellow,  from  time  to  time,  in  r^coiq-i 
respect  of  his  fellowship.  Sir.  L.  Shadwell,  V.  C,  seems,  how- 
ever, to  have  come  to  a  different  conclusion  in  Berkeley  v.-King^s  College, 
cited  10  Beav.  499.  In  Orenfell  v.  The  Dean  and  Canons  of  Windsor, 
2  Beav.  544,  a  canon  of  Windsor  granted  the  canonry  profits  and  emolu- 
ments thereof  to  secure  a  sum  of  money.  There  was  no  cure  of  souls, 
and  the  only  duties  were  residence  within  the  Castle,  and  attendance  in 
the  chapel,  twenty-one  days  in  the  year.  Lord  Langdale,  M.  R.,  held 
that  the  security  was  valid,  and  appointed  a  receiver  of  the  profits.  "  If,'' 
said  his  Lordship,  "in  this  case  the  residence  in  Windsor  Castle,  and  the 
attendance  on  divine  service,  had  been  stated  in  the  answer,  or  in  any 
way  shown  to  be  for  the  benefit  of  the  public,  or  for  the  maintenance  of 
the  dignity  of  the  sovereign,  for  the  benefit  of  the  public,  I  should  have 
thought  the  case  worthy  of  a  very  different  consideration.  But  from  all 
which  \S  stated  in  this  answer,  that  is  not  the  case :  it  is  a  service  to  be 
performed  for  the  benefit  of  the  party  himself;  and,  therefore,  upon  the 
case  as  it  now  stands  upon  this  answer,  and  without  saying  that  there 
may  not  be  other  facts  which  may  be  material  to  be  ultimately  considered, 
it  appears  to  me  that  the  security  of  the  plaintiffs  is  valid."  It  appears 
that,  in  Butcher  v.  Musgrove,  2  Beav.  550,  n.,  being  an  action  by  another 
mortgagee,  the  Court  of  Common  Pleas,  on  the  23d  June,  1840,  decided 
that  an  action  of  ejectment  would  not  lie  for  the  canonry  in  question,  it 
being  a  mere  office  of  which  the  sheriff  could  not  give  possession ;  and 
that  ejectment  did  not  lie  for  the  residentiary  house  in  which  the  canon 
resided,  as  it  appeared  to  be  vested  in  the  Corporation,  and  not  in  the 
canon. 

It  may  be  here  mentioned  that  under  the  Bankruptcy  Act,  1861  (24 
&  25  Vict.  c.  134),  s.  134,  a  portion  of  the  pay,  half-pay,  salary  or  pen- 
sion, of  a  bankrupt  was  applicable  for  his  creditors.  This  Act  has  been 
repealed  by  32  &  33  Vict  c.  83 ;  and  somewhat  similar  provisions  have 
been  re-enacted  in  the  Bankruptcy  Act,  1869  (32  &  33  Vict  c.  71,  ss.  89, 
90).    See  Robson  on  Bankruptcy,  332,  333,  334,  335. 

Courts  of  equity  will  not  give  effect  to  assignments  which  partake  of 
the  nature  of  champerty  or  maintenance.  Thus,  in  Stevens  v.  Bagwell, 
15  Ves.  139,  one-fifth  part  of  the  share  of  pmie-money,  the  subject  of  a 
suit  then  depending  in  the  Admiralty  Court,  was  assigned  by  the  executrix 
of  one  of  the  captors,  and  her  husband,  to  Navy  agents,  in  consideration 
of  their  indemnifying  them  from  all  costs  on  account  of  any  suit  touching 
the  said  prize-money,  and  paying  to  them  the  remaining  four-fifths,  if  it 
VOL.  11. — 101 
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r*A9m  ®^^^^^  ^  *recovered;  it  was  held  by  Sir  W.  Grant,  M.  R,  that 
^  ^  the  assignment  was  void,  as  amounting  to  that  species  of  main- 
tenance which  is  called  champerty,  viz.,  the  unlawful  maintenance  of  a 
suit  in  consideration  of  a  bargain  for  part  of  the  thing,  or  some  profit  out 
of  it ;  and  see  Skapholme  v.  Hart,  Ca.  t  Finch,  447 ;  Strachan  v.  Brander, 

1  Eden,  303 ;  Wood  v.  Doionee,  18  Ves.  120,  123 ;  Stone  v.  Yea,  Jac.  426 ; 
Bayly  v.  Tyrrell,  2  Ball  &  B.  362 ;  Gonry  v.  Caulfield,  2  Ball  A  B.  268 ; 
and  see  Earle  vl  Hopwood,  9  C.  B.  (N.  S.)  666. 

And  the  purchase  of  an  estate  for  the  purpose  of  setting  aside  a  previous 
agreement  affecting  the  property  on  the  ground  of  fraud,  partakes  of  the 
nature  of  champerty,  and  will  not  be  enforced  in  equity :  De  HogkUm  v. 
Money,  2  L.  R.  Ch.  App.  164 ;  1  L.  R.  Eq.  164. 

So,  the  assignment  of  a  hare  right  to  file  a  bill  in  equity  for  a  fraud 
committed  upon  the  assignor,  will  be  held  void,  as  contrary  to  public 
policy,  and  as  savoring  of  maintenance;  see  Prosser  v.  Edmcmde,  1  Y.  & 
C.  Exch.  Ca.  481,  and  the  elaborate  judgment  of  Lord  Abinger,  C.  B.,  in 
which  he  fully  examines  the  doctrine  and  its  policy.  "  What,"  said  his 
Lordship,  "  is  this  but  the  purchase  of  a  mere  right  to  recover  ?  It  is  a 
rule,  not  of  our  law  alone,  but  that  of  all  countries  (see  Voet  Comm.  ad 
Pandect,  lib.  41,  tit.  1,  s.  38),  that  the  mere  right  of  purchase  shall  not 
give  a  man  a  right  to  legal  remedies.  The  contrary  doctrine  is  nowhere 
tolerated,  and  is  against  good  policy.  All  our  cases  of  maintenance  and 
champerty  are  founded  on  the  principle,  that  no  encouragement  should  be 
given  to  litigation,  by  the  introduction  of  parties  to  enforce  those  rights 
which  others  are  not  disposed  to  enforce.  There  are  many  cases  where 
the  acts  charged  may  not  amount  precisely  to  maintenance  or  champerty, 
yet  of  which,  upon  general  principles,  and  by  analogy  to  such  acts,  a 
court  of  equity  will  discourage  the  practice ;"  and  see  Powell  v.  Ktwwler, 

2  Atk.  226 ;  Kmney  v.  Browne,  3  Ridg.  P.  C.  462,  498,  501 ;  Bayly  v. 
Tyrrell,  2  Ball  A  B.  363 ;  Stanley  v.  Jmea,  7  Bing.  369 ;  Sprye  v.  Porter^ 
7  Ell.  &  B.  58 ;  Twm  v.  Nohlestt,  4  L  R.  Eq.  64 ;  and  it  has  been  decided 
in  the  United  States,  that  a  mere  right  of  action  for  a  tort  is  not,  for  the 
like  reason,  assignable :  Oarder  v.  Adams,  12  Wend.  R.  297. 

But  the  purchase  of  an  interest  pendente  lite  (  WiUiams  v.  Pratheroe,  5 
Bing.  309 ;  3  Y.  &  J.  129 ;  Wood  v.  GriffUh,  1  Swanst  56 ;  Knighi  v. 
Bowyer,  2  De  G.  &  Jo.  421,  446) ;  or  a  mortgage  pendente  lite  {Cockell 
V.  Taylor,  16  Beav.  103,  117) ;  or  the  advance  of  money  for  carrying  on 
a  suit,  even  though  there  be  a  covenant  to  indemnify  the  assignor  against 
*past  and  Aiture  costs  of  a  suit  and  proceedings,  if  the  parties 
I-  -I  have  a  common  interest  (^Hunter  v.  Daniel,  4  Hare,  420,  and  the 
remarks  of  Sir  J.  Wigram,  V.  C.,  disapproving  of  Harrington  v.  Lang, 
2  My.  &  K.  590 ;  and  see  Wallis  v.  The  Duke  of  Portland,  3  Ves.  503) ; 
or  if  there  exists  between  the  parties  the  relationship  of  father  and  son,  or 
heir-apparent  {Burke  v.  Oreene,  2  Ball  &  B.  621 ;  and  see  Moore  v.  Fisher, 
7  Sim.  384),  or  master  and  servant  (  WaUis  v.  The  Duke  of  Portlwid,  3 
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Yes.  503),  at  any  rate  where  the  adyance  is  made  from  wages  in  the  hands 
of  the  master,  or  the  master  is  in  fear  of  losing  the  seryices  of  the  seryant 
through  attachment  or  otherwise  (Viner's  Ab.  Maintenance,  K.,  Master 
for  Seryant),  or  it  seems  where  the  cause  of  action  arose  out  of  some  min- 
isterial act  done  in  the  character  of  a  seryant  {Elborough  y.  Ayrea,  10  L. 
R.  Eq.  367,  371,  375),  will  not  be  considered  as  maintenance  or  cham- 
perty. See  also  Wilson  y.  Short,  6  Hare,  366;  DieHnaon  y.  Burrell,  35 
Beay.  257 ;  14  W.  R.  (M.  R.)  412. 

A  purchase  by  an  attorney  pendente  lite  of  the  subject-matter  of  the 
suit  is  invalid :  Simpson  y.  Lamb,  7  Ell.  &  BL  84;  and  see  Hall  v.  Hallett,  ^ 
1  Cox,  134 ;  Wood  y.  Downes,  18  Ves.  120. 

An  assignment,  howeyer,  of  the  subject-matter  of  a  suit  pendente  lite 
to  an  attorney  by  way  of  security,  as  for  instance  for  payment  of  his  costs, 
will  be  yalid,  although  according  to  the  authorities  before  cited  a  sale  to 
him  would  haye  been  yoid :  Anderson  y.  Radcliffe,  6  Jur.  N.  S.  578 ;  28 
L.  J.  (Q.  B.)  N.  8.  32. 

An  assignment  of  a  debt  eyen  to  an  attorney,  afier  a  judge's  order  for 
payment,  but  before  the  order  is  made  a  rule  of  C!ourt,  if  there  be  no 
other  objection  to  the  transaction,  will  be  yalid,  as  not  being  within  the 
mischief  of  the  rule  which  preyents  parties  assigning  property  in  a  suit 
to  an  attorney  while  the  proceedings  are  pending :  Smitk  y.  Sdwyn,  5  W. 
R.  682  (Q.  B.). 

In  Hartley  y.  JRusseU,  2  8.  &  S.  244,  where  a  creditor  who  had  instituted 
proceedings  at  law  and  in  equity  against  hb  debtor,  entered  into  an  agree- 
ment with  the  debtor  to  abandon  those  proceedings,  and  giye  up  his 
securities,  in  consideration  of  the  debtor  giying  him  a  lien  on  securities  in 
the  hands  of  another  creditor,  with  authority  to  sue  such  other  creditor, 
and  agreeing  to  use  his  best  endeayors  to  assist  in  adjusting  his  accounts 
with  the  holder  of  the  securities,  and  in  recoyering  his  securities,  it  was 
held  by  Sir  J.  Leach,  V.  C,  that  the  agreement  did  not  amount  to  cham- 
perty, but  would  have  done  so,  if  it  had  stipulated  that  the  creditor  should 
maintain  the  proceedings  instituted  by  the  debtor  against  the  holder  of 
the  securities,  in  consideration  of  the  profits  to  '*'be  derived  by 
the  debtor  from  the  suit.  L  ^^^^ 

Although  the  suit  of  a  person  claiming  under  a  title  founded  on  cham- 
perty and  maintenance  will  fail,  a  person  who  has  originally  a  good  title 
to  sue  will  not  lose  it  by  having  entered  into  a  bargain  savoring  of  cham- 
perty and  maintenance  with  the  solicitor  he  employs  in  the  suit.  See 
Hilton  V.  Woods,  4  L.  R.  Eq.  432.  There  the  plaintiff  agreed  with  Mr. 
Wright,  a  solicitor,  to  give  him  a  portion  of  the  profits  arising  from  the 
successful  prosecution  of  a  suit  to  establish  his  right  to  certain  coal 
mines,  upon  being  indemnified  against  the  costs  of  the  proceedings.  It 
was  held  by  Sir  R.  Malins,  V.  C,  that  although  the  contract  amounted  to 
champerty  and  maintenance,  the  plaintiff  was  not  disqualified  from  suing 
the  person  in  possession  of  the  mines,  because  his  title  was  anterior,  to  the 
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illegal  contract,  but  that  if  the  solicitor  had  been  the  party  suing,  his  bill 
would  have  been  dismissed,  inasmuch  as  he  would  have  claimed  through 
such  contract.  "  I  Have/'  said  his  Honor,  "  carefully  examined  all  the 
authorities  which  were  referred  to  in  support  of  this  argument,  and  they 
clearly  establish  that  whenever  the  right  of  the  plaintiff,  in  respect'  of 
which  he  sues,  is  derived  under  a  title  founded  on  champerty  or  mainte- 
nance, his  suit  will  on  that  account  necessarily  &iL  But  no  authority  was 
cited,  nor  have  1  met  with  any,  which  goes  the  length  of  deciding  that 
where  a  plaintiff  has  an  original  and  good  title  to  property,  he  becomes 
disqualified  to  sue  for  it  by  having  entered  into  an  improper  bargain  with 
his  solicitor  as  to  the  mode  of  remunerating  him  for  his  professional  ser- 
vices in  the  suit,  or  otherwise.  It  is  clear  that  the  bargain  between  the 
plaintiff  and  Mr.  Wright  amounted  to  maintenance,  and  if  the  latter  had 
been  the  plaintiff,  suing  by  virtue  of  a  title  derived  under  that  contract, 
it  would  have  been  my  duty  to  dismiss  his  bill.  ^This  would  have  followed 
from  the  decisions  in  Harrington  v.  Long,  2  My.  &  K.  590 ;  Stanley  v. 
Jones,  7  Bing.  369 ;  Reynell  v.  S^e,  8  Hare,  222 ;  1  D.  M.  G.  660  ; 
S^9rye  v.  Porter,  7  E.  &  B.  58 ;  Simpson  v.  Lamb,  lb.  84 ;  Earle  v.  Hop* 
wood,  9  C.  B.  (N.  S.)  566.  I  do  not  re&r  in  detail  to  those  cases,  but 
some  of  them  are  cases  in  which  the  plaintiff  sues  by  virtue  of  a  title 
under  a  contract,  which  amounts  to  maintenance,  and  others,  as  in  Rey- 
ndl  V.  Sprye,  are  bills  to  set  aside  the  contracts  on  the  ground  that  th&y 
are  tainted  with  that  objection.  In  this  case  the  plaintiff  comes  forward 
to  assert  his  title  to  property  which  was  vested  in  him  long  before  he 
entered  into  the  improper  bargain  with  Mr.  Wright,  and  I  cannot,  there- 
fore,  hold  him  to  be  disqualified  to  sustain  the  suit.  '''But  as  any 
^  ^  decree  I  may  make  for  the  defendant  to  pay  costs  would  in  effect 
go  to  exonerate  Mr.  Wright  from  the  consequences  of  the  improper  con- 
tract he  has  entered  into  with  the  plaintiff,  and  would  to  that  extent  be 
for  his  benefit,  the  decree  I  shall  give  the  plaintiff  will  be  without  costs." 

Although  by  33  &  34  Vict.  c.  28  (the  Attorneys'  and  Bolicitors'  Act, 
1870),  attorneys  and  solicitors  may,  under  certain  restrictions,  make 
agreements  with  their  clients  as  to  remuneration  in  lieu  of  costs,  the  law 
as  regards  contracts  void  as  between  attorney  and  client  for  champerty  or 
maintenance  appears  to  be  unaffected  thereby.  See  Section  12,  which 
enacts  that,  '*  Nothing  in  this  act  contained  shall  be  construed  to  give 
validity  to  any  purchase  by  an  attorney  or  solicitor  of  the  interest,  or  any 
part  of  the  interest,  of  his  client  in  any  suit,  action,  or  other  contentious 
proceeding  to  be  brought  or  maintained,  or  to  give  validity  to  any  agree- 
ment by  which  an  attorney  or  solicitor  retained  or  employed  to  prosecute 
any  suit  or  action,  stipulates  for  payment  only  in  the  event  of  success  in 
such  suit,  action,  or  proceeding." 

An  agreement  by  an  heir-at-law  and  devisee  out  of  possession,  where  it 
is  doubtful  in  which  of  them  the  right  la  vested,  to  recover  the  estate  and 
divide  it  between  them,. is  contrary  to  the  policy  of  the  law,  as  well  as  the 
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Statute  of  32  Hen.  8,  c.  9  (repealed  as  to  sect.  5,  by  the  Statute  Law 
Revision  Act,  1863,  26  &  27  Vict  c.  125),  against  pretended  titles.  See 
Lord  Cholmondeley  v.  Clinton,  4  Bligh,  1,  42,  45,  90,  123,  where  Lord 
Redesdale  observed,  that  such  persons  are  incompetent  to  make  a  bargain 
upon  the  subject  affecting  any  person  except  the  person  in  possession ;  that 
they  are  both  competent  to  make  a  composition  with  him  if  he  thought 
fit,  but  competent  to  deal  with  no  other  person  by  the  statute,  which  is 
only  an  affirmance  of  the  common  law  upon  the  subject  of  pretended 
titles  by  adding  penalties:  Sugd.  Prop.  74. 

Where  a  legatee  too  poor  to  sue  assigned  the  legacy  for  less  than  it 
was  worth  to  the  plaintiff,  who  bought  it  for  the  purpose  of  enforcing 
payment  by  suit,  it  was  held  that  this  did  not  amount  to  champerty  or 
maintenance:  Tyson  v.  Jaeksan,  30  Beav.  384. 


What  mat  be  Assioned. — It  is 
an  axiom  in  jurisprudence  that  a 
grant  can  only  pass  what  the 
grantor  owns,  and  will  fail  if  he 
has  no  right  or  title ;  see  Lunn  v. 
Thornton,  1  C.  B.  379;  Eice  v. 
SUme,  1  Allen,  566.  Hence  a  mere 
possibility  cannot  be  granted,  nor 
the  expectancy  of  an  heir ;  Needles 
V.  Needles,  7  Ohio,  N.  S.  482 ;  Mitchr 
ell  v.  Winslow,  2  Story,  630 ;  Skijh 
per  V.  /Stakes,  42  Alabama,  255; 
Eiee  v.  Stone,  1  Allen,  566,  569; 
Moody  V.  Wright,  13  Metcalf,  17; 
Jones  V.  Richardson,  10  Id.  481 ; 
Bayler  v.  The  Oommonwealth,  4 
Wright,  37, 42 ;  infra,  1606.  At  com- 
mon law,  the  rule  embraced  rights 
which,  though  existing  at  the  time, 
depended  on  a  future  and  uncertain 
event  and  might  never  vest ;  Lam- 
pets  Case,  10  Coke,  46,  a.  48,  b. 
"First."  says  Lord  Coke,  "in  this 
instance,  was  observed  the  great 
wisdom  and  policy  of  the  sages  and 
founders  of  our  law,  who  have  pro- 
vided that  no  possibility,  right,  title 


or  thing  in  action,  shall  be  granted 
or  assigned  to  strangers,  for  that 
would  be  the  occasion  of  multiply- 
ing of  contentions  and  suits,  of  great 
oppressions  of  the  people,  chiefly  of 
terre  tenants,  and  the  subversion  of 
the  due  and  equal  administration  of 
justice.  And  as  they  cannot  be 
granted  by  the  act  of  the  party,  so 
a  right  of  action  shall  not  be  trans- 
ferred by  act  of  law.  *  *  *  * 
But  all  rights,  titles  and  actions 
may,  by  the  wisdom  and  policy  of 
the  law,  be  released  to  the  terre 
tenant,  for  the  same  reason  of  his 
repose  and  quiet  and  for  avoiding 
contentions  and  suits ;"  see  Z>*  Wolf 
V.  Gardiner,  9  Rhode  Island,  145 ; 
Jeffers  v.  Lampson,  10  Ohio,  N.  S. 
101;  Miller  v.  Emana,  19  New 
York,  384. 

In  LampeCs  Case,  an  estate  for 
years  was  granted  to  one  for  life, 
with  a  limitation  over  on  his  death, 
and  it  was  resolved  that  the  execu- 
tory devisee  might  release  his  inter- 
est to  the  first  taker,  but  could  not 
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have  assigned  it  to  a  third  person ; 
D'  Wolf  V.  Gardiner,  9  Rhode  Isl- 
and, 145. 

Future  and  Contingent  In- 
terests.— Agreeably  to  some  of  the 
authorities,  when  the  right  is  not 
merely  contingent  but  the  person 
unascertained,  it  can  neither  be 
assigned  nor  released;  Lampet's 
Case,  10  Coke,  51,  a.  Such  a  case 
may  arise  where  there  is  a  future 
gift  or  devise  to  the  survivor  or 
survivors  of  a  class,  and  it  cannot 
be  known  who  will  take  until  the 
time  arrives ;  Pelletreau  v.  Jackson, 
11  Wend.  110;  13  Id.  178.  In 
Pelletreau  v.  Jackson,  the  land  in 
controversy  was  devised  to  the  tes- 
tator's son,  Joseph  Eden,  in  fee, 
and  other  laud,  in  fee,  to  his  son, 
Medcef  Eden.  A  subsequent  clause 
provided  that  if  either  should  die 
without  issue,  his  share  should  go 
to  the  survivor.  Here,  the  gift 
over  to  Medcef  could  not  take  effect 
unle^  he  survived  and  Joseph  left 
no  children  ;  and  it  was  held  to  be 
a  possibility  which  did  not  pass  un- 
der a  conveyance  to  which  both 
were  parties,  although  operating  as 
a  grant  by  one,  and  a  release  of  the 
interest  of  the  other.  The  weight 
of  authority,  nevertheless,  is  that 
''such  a  possibility  not  being  a  bare 
expectancy,  but  having  a  founda- 
tion and  au  original  inception  of 
right,  may  be  released  to  the  terre 
tenant,  although  it  cannot  be  as- 
signed to  a  stranger;"  Jeffers  v. 
Lampson,  10  Ohio,  N.  8.  101,  106 ; 
D'  Wolf  V.  Gardiner,  9  Rhode  Isl- 
and, 145 ;  Miller  v.  Emans,  19  New 
York.  384. 

It  has  notwithstanding  been  held 
that  such  possibilities,  and  even  the 


expectancy  of  one  who  has  no 
present  claim  of  any  kind,  may  be 
assigned  in  equity;  or  rather  that 
a  court  of  equity  will  interpret 
such  an  assignment  as  a  contract  to 
convey  when  the  estate  or  interest 
vests,  which  may  be  enforced  spe- 
cifically if  shown  to  have  been  made 
in  good  faith,  and  for  a  valuable 
consideration ;  see  Bispham  Eq. 
Jurisprudence,  165 ;  Hobsan  v. 
Trevor,  2  P.  Williams,  191 ;  Btck- 
ley  V.  Newland,  lb.  182 ;  Stover  v. 
Ecclesheimer,  46  Barb.  84;  4  Ab- 
bott's Appeal,  309;  Wright  v. 
Wright,  1  Vesey,  409 ;  Varick  v. 
Edwards,  1  Hoffman  Ch.  282;  11 
Paige,  290 ;  5  Denio,  664 ;  Nimmo 
V.  Davis,  7  Texas,  26 ;  Graham  v. 
Henry,  17  Id.  164 ;  AT  WiUiams  v. 
Nialy.  2  8.  &  R.  518;  Bayler  v. 
OommomoeaUh,  4  Wright,  37.  A 
sale  of  a  son's  interest  in  the  estate 
of  his  father,  during  the  life  of  the 
latter,  and  with  his  assent,  was 
sustained  on  this  ground  in  f^iz-- 
gerald  v.  Vestal,  4  Sneed,  25 ;  and 
the  cases  of  Stover  v.  Ecelesheimer, 
46  Barb.  84 ;  4  Abbott's  Appeal, 
309,  and  M' Donald  v.  M' Donald,  5 
Jones  Eq.  21,  are  to  the  same  effect 
In  Wilson's  Estate,  2  Barr,  325, 
a  conveyance  by  a  woman  in  con- 
templation of  marriage,  of  all  the 
estate  which  she  then  had  or  should 
thereaft;er  acquire,  for  her  separate 
use  during  life,  and  after  her  death 
to  her  children,  was  held  to  confer 
an  equitable  title  to  property  which 
was  subsequently  bequeathed  to  her 
by  an  uncle.  Gibson,  C.  J.,  said : 
"The  settlement  was  executed  in 
the  lifetime  of  the  testator,  and 
consequently  before  any  title  had 
vested  in  her;  whence  an  argument 
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that  the  settlement  was  inoperative. 
It  is  certain  that  though  a  contin- 
gent limitation  bj  will  after  the 
death  of  the  testator,  or  by  deed,  is  a 
legitimate  subject  of  grant,  even  at 
law,  yet  the  hope  or  expectation 
of  succeeding  to  the  property  of 
another  by  descent  or  devise,  is  not 
so.  But  it  is  equally  certain  that 
such  an  interest  may  be  bound  by 
a  settlement  in  equity.  The  point 
is  settled  by  BecJdey  v.  Newman, 
and  Hobaan  v.  Trevor,  2  P.  Wil- 
liams, 181,  as  well  as  by  other  cases 
in  which  the  doctrine  was  assumed. 
Indeed,  it  is  no  more  than  the  famil- 
iar principle,  that  he  who  executes 
a  conveyance  on  valuable  considera- 
tion purporting  to  pass  p,  title  before 
it  is  in  him,  will  be  bound  to  make 
it  good  whenever  he  acquires  it." 
This  doctrine  was  recognized  in 
Bayler  v.  The  Commonwealth,  4 
Wright,  37 ;  but  it  was  at  the  same 
time  held  that  a  chancellor  will  not 
intervene,  unless  the  grantee  is  a 
purchaser  for  value,  and  conse- 
quently not  where  the  instrument 
in  question  is  a  mortgage  for  the 
antecedent  debt  of  a  third  person. 

The  burden  is  on  the  complain- 
ant to'  show  that  such  was  the  in- 
tent; and  when  the  grantor  has  a 
present  interest  which  passes  by  the 
conveyance,  it  will  not  be  supposed 
that  he  meant  to  transfer  one  which 
did  not  vest  until  a  subsequent 
period,  unless  such  is  the  plain  im- 
port of  the  instrument:  see  Varick 
V.  Edwards,  1  Hoffman  Ch.  282; 
11  Paige,  290;  5  Denio,  666;  ante, 
vol.  1,  829;  where  the  Court  of 
Errors  would  seem  to  have  gone  on 
this  ground  in  overruling  the  decree 
of  the  chancellor. 


There  is  a  manifest  difference 
between  a  right  which,  though  con- 
tingent, depends  on  a  deed  or  con- 
tract, and  must  vest  if  the  event 
happens  on  which  it  is  conditioned, 
and  a  mere  hope  or  anticipation  of 
receiving  that  to  which  the  grantor 
has  no  right,  and  which  may  be 
withheld  from  him  at  pleasure; 
see  Field  v.  The  Mayor  of  New  York, 
2  Selden,  179.  It  has  accordingly 
been  held  in  some  instances,  that 
one  cannot  transfer  land  which  be- 
longs to  another,  although  he  hopes 
to  inherit  it  at  his  decease.  Such 
an  anticipation  does  not  partake  of 
the  nature  of  property,  and  is  too 
vague  and  uncertain  to  be  the  sub- 
ject of  a  contract;  Needles  v.  Nee- 
dles, 7  Ohio,  N.  S.  432;  Robinson  v. 
Robinson,  Brayton  (Vt.),  69.  An 
opposite  view  was  taken  in  Stover  v. 
Ecdesheimsr,  46  Barbour,  84;  4 
Abb.  App.  Dec.  809;  on  grounds 
which  do  not  appear  satisfactory. 

When  such  an  assignment  is  sanc- 
tioned by  the  father,  it  may  be  re- 
garded as  a  stipulation  on  his  part, 
that  what  he  leaves  to  the  child 
shall  pass  to  the  purchaser,  and  be 
specifically  enforced  afler  his  de- 
cease; Fitzgerald  v.  Vestal,  4  Sneed, 
200 ;  ante,  vol.  1,  828. 

In  Needles  v.  Needles  the  court 
held  the  following  language  in  giv- 
ing judgment: — "It  has  been  said 
that  where  the  wife  hath  any  right 
or  duty  which  by  possibility  may 
happen  during  the  coverture,  the 
husband  may,  by  release,  discharge 
it;  Sheppard's  Touchstone,  161.  It 
is  true,  as  a  general  thing,  that  a  con- 
tingent and  executory  interest,  and 
contingent  estates  of  inheritance, 
as  well  as  springing  and  executory 
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uses  and  possibilities  coupled  with 
an  interest,  are  assignable  and  re- 
leasable.  But  it  is  also  a  general 
rule  that  a  naked  or  remote  possi- 
bility cannot  be  released,  for  the  rea- 
son that  a  release  must  be  founded 
on  a  right  in  being,  vested  or  con- 
tingent; 8  Bacon's  Ab.  280;  Pd- 
letreau  v.  Jackson,  11  Wend.  110. 
Where  there  is  a  present  existing 
rights  although  to  take  effect  in 
future,  and  even  then  only  on  a  con- 
tingency, it  may  be  released;  9 
John.  Rep.  123.  But  in  case  of  a 
mere  possibility,  or  a  remote  possi- 
bility, which  is  termed  in  law  a  pos- 
sibility on  a  possibility  (4  Kent. 
Com.  206),  there  is  no  right  in 
being  which  can  be  the  subject  of 
release. 

"'The  word  possibility,'  says 
Smith  on  Real  and  Personal  Prop- 
erty, '  has  a  general  sense  in  which 
it  includes  even  executory  interests 
which  are  the  objects  of  limitation. 
But  in  its  more  specific  sense  it  is 
that  kind  of  contingent  benefit 
which  is  neither  the  object  of  a 
limitation  like  an  executory  inter- 
est, nor  is  founded  in  any  lost  but 
recoverable  seizin,  like  a  right  of 
entry.  And  what  is  termed  a  bare 
or  mere  possibility  signifies  nothing 
more  than  an  expectancy,  which  is 
specifically  applied  to  a  mere  hope 
of  succession,  unfounded  in  any 
limitation,  provision,  trust,  or  legal 
act  whatever;  such  as  the  hope 
which  an  heir  apparent  or  pre- 
sumptive has  of  succeeding  to  the 
ancestor's  estate;'  Smith  on  Real 
and  Personal  Property,  192.  And 
it  appears  to  be  well  settled  that  a 
person  unascertained,  or  a  mere 
possibility,  as  distinguished  from  a 


contingent  interest  in  a  person  who 
is  ascertained,  or  the  mere  hope  or 
chance  of  succession  of  an  heir  ap- 
parent, cannot  be  released;  Shep- 
pard's  Touch.  322  and  328.  It  is 
manifest,  therefore,  that  at  the  time 
of  the  execution  of  the  instruments 
in  question,  there  was  no  right  or 
interest  in  being  which  could  have 
been  the  subject-matter  of  release. 
But  it  is  said,  that  although  such  a 
release  or  assignment  of  the  mere 
possibilities  or  expectancies  of  heirs 
apparent  is  wholly  invalid  at  law, 
yet  that  a  court  of  equity  will  re- 
gard it  and  give  effect  to  it  as  a 
contract  to  release  when  the  interest 
becomes  vested,  and  consequently 
that  when  the  interest  does  so  be- 
come vested,  the  claim  of.  the  re- 
leasee will  be  enforced,  not,  indeed, 
as  a  trust,  but  as  a  right  under  a 
contract.  Or,  in  other  words,  that 
the  hope  or  chance  of  successioa 
would  be  barred  by  estoppel.  It 
might  be  a  sufficient  answer  to  this 
to  say  that  no  claim  is  set  up  in 
this  proceeding,  on  behalf  of  either 
of  the  husbands,  to  any  interest  in 
his  wife's  inheritonce  from  her 
father's  estate ;  and  that  the  iustra- 
ments  in  question,  if  r^^aided  in 
equity  as  contracts  to  be  enforced, 
must  be  treated  as  the  contract 
solely  of  each  of  the  husbands,  and 
as  creating  no  estoppel  against  the 
wife.  But  for  my  own  part,  I  feel 
no  hesitation  in  questioning  the 
validity  of  such  a  contract.  What 
is  the  real  character  of  the  con- 
tract before  us?  Philemon  Nee- 
dles, in  his  lifetime,  made  certain 
advancements  to  four  of  his  daugh- 
ters, and  took  from  the  husband  of 
each  a  receipt  for  the  amount  ad- 
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vanced,  in  which  the  husband  ac- 
knowledged the  same  '  to  be  in  full 
of  all  claims  he  could  have  against 
the  estate  of  said  Philemon  Needles, 
after  his  death,  as  one  of  his  heirs/ 
and  stipulating  for  himself  and  his 
heirs,  'not  to  set  up  any  further 
claim/  Where  is  the  mutuality, 
either  of  consideration  or  of  obliga- 
tion, for  this  agreement?  The  ad- 
vancement was  a  voluntary  act,  and 
whether  Philemon  Needles  should 
thereafter  give  any  more  of  his 
property  to  these  children  depended 
on  his  own  pleasure.  He  could,  by 
his  will,  so  distribute  his  property 
as  to  wholly  deprive  them  of  any 
further  share  in  his  estate,  or  he 
could,  as  he  actually  did  subse- 
quently choose  to  do,  in  the  distri- 
bution of  his  property  by  will,  give 
them  a  ^rther  share  in  his  estate. 
The  stipulation  only  conceded  to 
Philemon  Needles  that  which  was 
an  inherent  legal  right  of  his  own 
in  the  disposition  of  his  own  prop- 
erty. The  real  nature  of  the  con- 
tract was  such  as  to  impose  no  bind- 
ing legal  obligation.  If  Philemon 
Needles  chose  afterward  to  make 
ftirther  donations  to  these  children, 
this  contract  could  not  prevent 
their  accepting  it;  and  if  he  was 
disposed  to  give  all  the  residue  of 
his  property  to  others,  he  had  the 
legal  right  and  full  power  so  to  do 
without  any  such  agreement." 

The  presumption  in  this  case  was 
that  the  parent  refrained  from  mak- 
ing a  will,  and  suffered  the  estate  to 
descend  in  consequence  of  the  agree- 
ment with  his  sons-in-law,  and  they 
could  not  therefore  conscientiously 
claim  any  interest  in  the  estate  aft;er 
he  had  been  removed  by  death. 


But  the  court  would  seem  to  have 
thought  that  the  daughters  were 
not  parties  to  the  contract,  and 
could  not  be  estopped  by  reason  of 
their  coverture. 

A  right  of  entry  for  condition 
broken  is  not  assignable  at  law  or 
in  equity;  but  this  rule  does  not 
apply  after  entry,  nor  to  conditions 
in  absolute  avoidance  of  estates  for 
years ;  Warner  v.  Benfiett,  31  Conn. 
468 ;  Southard  v.  The  Central  R. 
B.  Co,,  2  Dutcher,  13 ;  M'Mahon 
V.  AUen,  34  Barb.  56 ;  Owyme  v. 
Jones,  2  Gill.  &  John.  81, 173 ;  1 
Smith's  Lead.  Gases,  127, 7  Am.  ed. 

After-acquired  Property.— 
A  right  which  did  not  exist,  or  was 
not  vested  at  the  time  of  the  grant, 
might  pass  at  common  law  by  the 
force  of  an  estoppel.  Thus,  where 
Cartwright  demised  land  not  his 
own  to  Weston  for  six  years,  and 
Rawlins,  who  owned  the  land,  de- 
mised it  to  Cartwright  for  twenty- 
one  years,  and  Cartwright  re-de- 
mised it  to  Rawlins  for  ten  years, 
it  was  resolved  that  the  lease  by 
Cartwright,  when  he  had  nothing  in 
the  land,  was  good  against  him  by 
conclusion,  and  that  when  Rawlins 
demised  to  him,  his  interest  was 
bound  by  the  conclusion,  and  when 
Cartwright  re-demised  to  Rawlins 
then  was  Rawlins  bound  also ;  Baw- 
Una*  Case,  4  CokC)  53 ;  Doe  v.  Oli- 
ver, 5  M.  &  R.  202. 

It  was  determined,  on  like 
grounds,  in  Doe  v.  Oliver,  that 
where  a  contingent  remainderman 
levied  a  fine,  and  the  estate  subse- 
quently vested  in  him,  the  estoppel 
was  fed  by  the  accruing  interest, 
and  the  conclusion  not  only  bound 
the  parties  but  passed  the  title  as 
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against  all  the  world.  Agreeably 
to  some  of  the  American  authori- 
ties, the  title  to  land  may  also  pass 
by  the  operation  of  a  deed  with 
warranty;  ZHckerson  v.  TaWot,  14 
B.  Monroe,  64;  Oaugh  v.  Bell,  1 
Zabriskie,  164;  Moore  v.  Bake,  2 
Dutcher,  574;  Vreeland  v.  Blavr 
veU,  8  C.  E.  Green,  483 ;  White  v. 
Patten,  24  Pick.  824 ;  Pike  v.  Gaf- 
vin,  3  Barb.  Ch.  667  ;  Tift  v.  Murir 
son,  63  Barb.  31,  38;  see  Mark  v. 
Willard,  13  New  Hamp.  389 ;  Jar- 
vis  V.  Aikens,  25  Vermont,  635  ; 
Shotwell  V.  Harrison,  22  Michigan, 
410 ;  M'Ousker  v.  M'Evoy,  9  Rhode 
Island,  528 ;  but  such  a  result  is  at 
variance  with  the  policy  of  the  re- 
cording acts,  and  has  no  sufficient 
foundation  in  the  technical  rules  of 
the  common  law;  see  Rawle  on 
Covenants  for  Title,  374,  4  ed.;  2 
Smith's  Lead.  Gases,  691,  7  ed.; 
Colder  v.  Chapman,  2  P.  F.  Smith, 
359.  The  true  doctrine,  as  enunci- 
ated by  Chief  Justice  Gibson  in 
Chew  V.  BameU,  11  8.  &  R.  389,  is 
that  a  conveyance  before  the  grantor 
has  acquired  the  title,  operates  as 
an  agreement  to  convey,  which  may 
be  enforced  in  chancery  between 
the  parties  and  against  purchasers 
with  notice;  see  M' Williams  v. 
Nisby,  2  8.  &  R.  389 ;  Bayler  v.  The 
Commonwealth,  4  Wright,  37,  42 ; 
Vreeland  v.  Blauvelt,  8  C.  E.  Green, 
483. 

A  contract  for  the  sale  or  de- 
livery of  chattels  which  the  vendor 
does  not  own,  is  valid,  and  may  be 
made  the  foundation  of  an  action 
for  damages ;  Hibblewhite  v.  M'Mo- 
rine,  5  M.  &  W.  462 ;  Mortimer  y, 
M'Callan,  6  Id.  58;  StanJton  v. 
Small,  3  Sandford,  230  ;  Head  v. 


Ooodwin,  37  Maine,  181 ;  Otis  v. 
SiU,  8  Barb.  102 ;  but  it  will  not 
take  effect  on  the  goods  when  sub- 
sequently acquired,  or  confer  a  title 
to  them  on  the  purchaser.  If  A. 
sells  a  ship  in  which  he  has  no 
present  interest  to  B.,  and  afterward 
becomes  the  owner  of  it  by  gift  or 
purchase,  B.  may  maintain  assump- 
sit against  A.,  but  not  trover  or 
replevin ;  see  Lunn  v.  Thornton,  1 
C.  B.  379  ;  Jones  v.  Biehardson^  10 
Metcalf,  481 ;  Potter  v.  Kellogg,  7 
Gushing,  456;  Head  v.  Ooodwin, 
37  Maine,  181. 

In  Lunn  v.  ThomJton,  the  plain- 
tiff gave  to  defendant  a  bill  of  sale 
of  all  his  chattels,  household  furni- 
ture and  effects,  then  being,  or  which 
should  at  any  time  thereafter  be,  in 
his  dwelling-house  at  Stratford,  and 
the  defendant  in  the  month  of  Octo- 
ber following  seized  all  the  goods 
on  the  premises,  and  among  them 
certain  goods  which  had  been  pur^ 
chased  and  placed  on  the  premises 
since  the  sale,  and  the  court  held 
that  the  right  of  property  in  them 
could  not  pass  by  the  prior  grant 
without  some  new  act  done  with, 
that  intent  by  the  grantor.  Tindal, 
C.  J.,  said : — 

"It  appeared  at  the  trial  that 
the  plaintiff  did,  by  a  deed-poll, 
dated  the  4th  of  August,  1843,  in 
consideration  of  a  sum  of  money 
lent  and  advanced  to  him  by  the 
defendant,  'bargain,  sell,  and  de- 
liver unto  the  defendant,  all  and 
singular  his  goods,  household  fur- 
niture, plate,  linen,  china,  stock  and 
implements  in  trade,  and  other 
effects  whatsoever,  then  remaining 
and  being,  or  which  should  at  any 
time  ihereaft£T  remain  and  be,  in, 
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upon,  or  about  his  dwelling-house 
at  Stony-Stratford  aforesaid,  and 
also  all  other  his  effects  elsewhere.' 
The  goods  in  dispute  were  not 
goods  '  remaining  and  being  on  the 
premises '  at  the  time  of  the  execu- 
tion of  the  deed  of  bargain  and 
sale,  but  were  goods  which  had 
become  the  property  of  the  plain- 
tiff, and  had  also  been  brought  upon 
the  premises,  subsequently  to  the 
execution  of  that  instrument,  and 
were  remaining  thereon  at  the  time 
of  the  seizure  under  the  bill  of  sale. 

"Under  these  circumstances,  it 
was  contended  by  the  defendant's 
counsel,  that  the  bill  of  sale  cov- 
ered these  goods,  as  being  goods 
remaining  and  being  in  or  upon  the 
dwelling-house  at  the  time  of  the 
seizure :  and  the  question  is,  whether 
the  property  in  these  goods  passed 
under  this  bill  of  sale.  It  is  not  a 
question  whether  a  deed  might  not 
have  been  so  framed  as  to  have 
given  the  defendant  a  power  of  seiz- 
ing the  future  personal  goods  of  the 
plaintiff,  as  they  should  be  acquired 
by  him,  and  brought  on  the  premi- 
ses, in  satisfaction  of  the  debt ;  but 
the  question  before  us  arises  on  a 
plea  which  puts  in  issue  the  property 
in  the  goods,  and  nothing  else ;  and 
it  amounts  to  this,  whether,  by  law, 
a  deed  of  bargain  and  sale  of  goods 
can  pass  the  property  in  goods  which 
are  not  in  existence,  or  at  all  events 
are  not  belonging  to  the  grantor,  at 
the  time  of  executing  the  deed. 

"On  the  part  of  the  plaintiff,  the 
authorities  were  strong  to  show  that 
no  personal  property  could  pass  by 
^rant,  other  than  that  which  be- 
longed to  the  grantor  at  the  time 
of  the  execution  of  the  deed.     Per- 


kins, tit.  Grants,  §  65,  says:  'It  is  a 
common  learning  in  the  law,  that  a 
man  cannot  grant  or  charge  that 
which  he  hath  not.'  So  in  Hobart's 
Reports,  page  132,  it  is  laid  down, 
that  'a  man  cannot  grant  all  the 
wool  that  shall  grow  upon  his  sheep 
thai  he  shall  buy  hereafter ;  for,  there 
'  he  hath  it  neither  actually  nor 
potentially:'  a  distinction  which 
seems  to  be  adopted  by  Perkins,  tit. 
Grants,  §  90,  that  if  a  man  grant 
all  the  wool  of  his  sheep  for  seven 
years,  the  grant  is  good.  By  which 
is  evidently  intended,  the  wool  of 
the  sheep  which  the  grantor  at  that 
time  has.  And,  still  further,  the 
plaintiff  relied  on  the  authority  of 
Bacon's  Maxims,  Reg.  14:  *  lAaet 
dispositio  de  irUerresse  futuro  sit 
inviUiSf  tamen  potest  fieri  deelaroHo 
prcBcedens,  qucR  sortiatur  effedum,  in- 
tervenierUe  novo  oc^t*.'  Upon  which 
it  is  observed,  that  Lord  Bacon 
takes  the  first  branch  of  the  maxim, 
namely,  that  a  disposition  of  after- 
acquired  property  is  altogether  in- 
operative, as^a  proposition  of  law, 
that  is  to  be  considered  as  beyond 
dispute ;  and  only  labors  to  establish 
the  second  branch  of  the  maxim, 
namely,  that  such  disposition  may 
be  considered  as  a  declaration  pre- 
cedent, which  derives  its  effect  from 
some  new  act  of  the  party  after  the 
property  is  acquired ;  for,  he  says : 
*  The  law  doth  not  allow  of  grants, 
except  there  be  a  foundation  of 
interest  in  the  grantor;  for,  the 
law  will  not  accept  of  grants  of 
titles,  or  of  things  in  action,  which 
are  imperfect  interests;  much  less 
will  it  allow  a  man  to  grant  or 
encumber  that  which  is  no  interest 
at  all,  but  merely  future.' 
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"  The  principal  contentioQ  on  the 
part  of  the  defendant  was,  that  the 
facts  of  this  case  brought  it  within 
the  exception  in  Lord  Bacon's  rule ; 
that  the  bringing  of  these  goods  on 
the  premises  of  the  plaintiff,  where 
they  were  seized,  at  a  time  subse- 
quent to  the  execution  of  the  bill  of 
sale,  was  the  new  act  done  by  the 
plaintiff  which  gave  the  declaration 
contained  in  the  previous  bill  of  sale 
its  effect  But  to  this  it  appears  to 
be  an  answer,  that  the  evidence  at 
the  trial  is  altogether  silent  upon 
the  circumstances  which  accom- 
panied the  bringing  the  goods  on 
the  premises;  so  that  it  is  impos- 
sible to  say  whether  it  was  the  act 
of  the  plaintiff  or  not.  And,  Air- 
ther,  the  new  act  which  Bacon 
relies  upon,  appears,  in  all  the  in- 
stances which  he  puts,  to  be  an  act 
done  by  the  grantor  for  the  avowed 
object,  and  with  a  view  of  carrying 
the  former  grant  or  disposition  into 
effect.  Lord  Bacon's  language  is : 
'  There  must  be  some  new  act  or  con- 
veyance, to  give  life  and  vigor  to 
the  declaration  precedent;'  which 
evidently  imports  more  than  the 
simple  acquisition  of  the  property 
at  a  subsequent  time,  which,  if  suf- 
ficient, would  render  the  rule  itself 
altogether  inoperative ;  but  points 
at  some  new  act  to  be  done  by  the 
grantor  in  furtherance  of  the  origi- 
nal disposition.  Thus,  the  instance 
put,  that  if  there  be  a  feoffment  by 
a  disseizee,  and  a  letter  of  attorney  to 
enter  and  make  livery  of  seizin,  and 
yet  he  had  no  other  thing  than  a 
right  at  the  time  of  the  delivery  of 
the  charter;  'because,'  as  Lord 
Bacon  says, '  a  deed  of  feoffment  is 
but  a  matter  of  declaration  and 


evidence,  and  there  is  a  new  act, 
which  is  the  livery  subsequent; 
therefore  it  is  good  in  law.'  So,  if 
I  covenant  to  purchase  land,  and 
to  levy  a  fine  to  certain  uses  ex- 
pressed in  the  indenture ;  this  in- 
denture to  lead  the  uses,  being  but 
matter  of  declaration  and  counter- 
mandable  at  my  pleasure,  will 
sufiice,  though  the  land  be  pur- 
chased after ;  because  there  is  a  new 
act  to  be  done,  namely,  the  fine 
(Bacon's  Maxims,  Regula.  14). 
The  same  observation  arises  as  to 
the  instance  put  (Ib.)»  of  an  author- 
ity given  to  J.  S.  to  demise  for 
years  lands  whereof  I  shall  be  after- 
ward seized,  and  I  purchase  lands, 
and  J.  S.,  my  attorney,  doth  after- 
ward demise  them ;  this  is  a  good 
demise,  because  the  demise  by  my 
attorney  is  a  new  act,  and  all  one 
with  a  demise  by  myself. 

"We  think,  therefore,  this  case 
is  not  brought  within  the  exception 
to  the  fourteenth  rule  or  maxim ; 
there  being  no  new  act  done  by  the 
grantor,  indicating  his  intention 
that  the  goods  should  pass  under 
the  former  bill  of  sale;  but  that 
the  case  falls  under  the  general 
rule,  and  that  no  property  in  the 
goods  passed  to  the  defendant." 

The  law  has  been  held  the  same 
way  in  numerous  instances,  which 
are  conclusive  of  the  question  when 
arising  in  a  court  of  law  and  on 
merely  legal  grounds ;  Jonea  v.  RiA- 
ardson,  10  Metcalf,  431 ;  Moody  t. 
Wright,  13  Id.  17,  32 ;  Barnard  v. 
£aton,  2  Gushing,  294;  Hamilton  y. 
Roger$y  8  Maryland,  301 ;  Calkina  v. 
Lockwood,  16  C!onn.  276 ;  Head  v. 
Goodwin,  37  Maine,  481 ;  Chapman 
V.  TFeimer,  4  Ohio,  N.  S.  481 ;  Mogg 
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V.  Waiter,  3  M,  &  W- 195  ;  Gofe  v. 
BumeU,  7  Q.  B.  850. 

It  is  a  necessary  sequence  from 
these  decisions  that  a  transfer  of 
that  which  the  grantor  does  not 
own,  will  be  invalid  as  against  a 
sale  or  levy  made  after  he  has  ac 
qaired  the  title,  or  even  against  one 
who,  like  an  assignee  in  bankruptcy, 
is  a  mere  volunteer ;  see  Moody  v. 
Wright;  HdmiUon  v.  Rogers;  Ckd- 
kinsy.Lockwood;  PoUerw.  Kellogg, 
7  Gushing,  456;  and  in  the  case 
last  cited  it  was  held  to  be  imma- 
terial, that  the  grantor  has  bought 
the  goods  which  he  attempts  to 
convey,  if  the  right  of  property  has 
not  passed  under  the  sale;  and  a 
mortgage  executed  by  a  purchaser 
before  the  goods  had  been  delivered 
or  set  apart,  was  consequently  post- 
poned to  a  levy  made  after  he  had 
acquired  the  legal  title. 

A  potential  ownership  may  never- 
theless be  the  subject  of  a  transfer, 
which  will  pass  the  right  of  prop- 
erty when  it  matures ;  Macomher  v. 
Parker,  14  Pick.  497 ;  Jonee  v. 
Richardeon,  10  Metcalf,  481,  488. 
A  sale  by  a  tenant  of  the  next 
year's  crop  is  within  this  principle ; 
see  Forman  v.  Proctor,  9  B.  Mon- 
roe, 124 ;  The  Philada,,  W.  &  B.  R, 
R.  Co,  V.  Woelpper,  17  P.  F. 
Smith,  371 ;  and  so  is  a  sale  of  the 
future  increase  of  a  flock  of  sheep, 
or  of  their  wool ;  Forman  v.  Proctor; 
M'Carty  v.  Blivins,  5  Yerger,  195  ; 
Peteh  V.  TuJtin,  15  M.  &  W.  110. 
In  Peteh  v.  Tidin,  a  lessee  for  years 
assigned  "all  his  live  stock,  hay 
and  com,  as  well  in  stack  as  then 
growing  upon  the  farm,"  and  also 
**  all  his  tenant  right  and  interest 
yet  to  come  and  unexpired  in  and 


to  the  &rm  and  premises,"  in  trust, 
to  sell  the  same,  and  apply  the  pro- 
ceeds to  the  payment  of  an  antece- 
dent debt;  and  it  was  held  that  the 
tenant's  interest  in  crops  grown  in 
future  years  of  the  term  passed  to 
the  landlord  by  virtue  of  the  as- 
signment. The  case  of  QrarUham 
V.  Hawley,  Hobart,  182,  was  relied 
on  as  establishing  that  one  who  has 
an  estate  in  land  ''may  grant  all 
fruits  that  may  arise  upon  it  after, 
and  the  property  should  pass  as 
soon  as  the  fruits  are  extant  As 
(21  Hen.  6,  a),  a  parson  may 
grant  all  the  tithe  wool  he  should 
have  in  such  a  year,  yet  perhaps  he 
should  have  none.  So,  if  a  man 
grant  vesturam  terrce,  the  grantee 
shall  have  the  com,  grass,  under- 
wood, sweepage  and  the  like ; "  1  In- 
stitutes, 4,  b.  Pollock,  0.  B.,  said, 
the  distinction  seems  to  be  this : 
"The  party. cannot  grant  the  next 
year's  wool  of  sheep  he  has  not  got, 
but  he  may  grant  the  next  year's 
wool  of  the  sheep  he  has  got." 

An  assignment  of  the  freight  of 
a  ship  for  an  existing  voyage,  or 
for  one  on  which  she  is  about  to 
depart,  is  within  this  rule,  and  may 
be  the  subject  of  an  assignment 
that  will  be  valid  in  equity  and  even 
at  law ;  in  re  Ship  Warre,  8  Price, 
269 ;  Douglas  v.  Russell,  4  Simons, 
524 ;  1  Mylne  &  Keen,  488. 

In  Mitehell  v.  Winslow,  2  Story, 
631,  the  authorities  on  this  head 
were  reviewed  as  follows  by  Mr. 
Justice  Story:  "In  re  the  Ship 
Warre,' S  Price,  269,  note,  in  refer- 
ence to  the  doctrine  of  Lord  Ellen- 
borough  in  Robinson  v.  Macdonnell, 
5  M.  &  Sel.  228,  Lord  Eldon  said, 
that  he  should  find  it  extremely 
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difficult  to  saj  that  the  freight  of  a 
future  voyage  might  not  become 
the  subject  of  an  equitable  agree- 
ment as  well  as  a  first*intended  non- 
existing  voyage,  if  the  effect  of  the 
assignment  were  not  to  separate  the 
freight  and  earnings  forever  from 
the  ship  itself,  but  only  to  separate 
it  for  the  temporary  purpose  of 
securing  a  debt,  and  operating  only 
upon  that  separation  of  title  till 
that  debt  should  be  paid.  Again, 
in  Ourtia  v.  Auber,  1  Jacob  & 
Walker,  506,  512,  where  an  assign- 
ment was  made  of  the  present  and 
future  earnings  of  a  ship,  Lord 
Eldon  supported  it,  and  said :  '  In 
one  case  I  think  it  was  held,  that 
although  you  might  assign  the  wool 
then  growing  on  the  backs  of  the 
sheep,  you  could  not  assign  the  fu- 
ture fleeces.  But  still  it  was  a  good 
equitable  assignment  and  rendered 
the  future  earnings  liable  in  equity.' 

"The  same  doctrine  was  main- 
tained by  Mr.  Vice  Chancellor 
Shadwell  in  Douglas  v.  Russell,  4 
Simons,  524;  and  his  decree  was 
afterward  affirmed  by  the  Lord 
Chancellor,  1  Mylne  &  Keen,  488, 
upon  appeal,  as  to  an  assignment 
of  freight  earned  and  to  be  earned  on 
an  outward  and  homeward  voyage, 
then  about  to  be  undertaken;  and 
it  was  acted  upon  and  supported  in 
a  like  assignment  of  freight  to  be 
earned  on  a  particular  voyage  in  the 
case  of  Leslie  v.  Outhrie,  1  Bing., 
New  Cases,  697, 708, 709,  where  the 
whole  subject  was  argued  at  large, 
in  a  suit  of  the  assignees  under  a 
bankruptcy. 

"  But  the  latest  case,  and  certainly 
one  of  the  most  important  and  satis- 
factory in  its  reasoning,  as  well  as 


its  conclusion,  is  that  of  Langton  v. 
Horton  (1  Hare.  549),  1)efore  Mr. 
Vice  Chancellor  Wigram.  There 
a  deed  of  assignment  by  way  of 
mortgage  was  made  of  a  whale  ship 
and  her  tackle  and  appurtenances, 
and  all  oil,  and  head  matter,  and 
other  cargo  which  might  be  caught 
and  brought  home  in  the  ship  on 
and  from  her  then  present  voyage; 
and  the  question  arose  between  an 
execution  creditor  of  the  assignor, 
and  the  assignee,  whether  the  ajs- 
signment  was  good  as  to  the  future 
cargo  obtained  in  the  voyage  after 
the  assignment.  The  learned  Vice 
Chancellor  decided  that  it  was. 
Upon  that  occasion  he  said:  'la 
it  true  then  that  a  subject  to  be 
acquired  aft;er  the  date  of  a  con- 
tract cannot,  in  equity,  be  claimed 
by  a  purchaser  for  value  under 
that  contract?  It  is  impossible  to 
doubt,  for  some  purposes  at  least, 
that,  by  contract,  an  interest  in  a 
thing  not  in  existence  at  the  time 
of  the  contract  may,  in  equity,  be- 
come the  property  of  a  purchaser 
for  value.  The  course  to  be  taken 
by  such  purchaser  to  perfect  his 
title,  I  do  not  now  advert  to ;  but 
cases  recognizing  the  general  propo- 
sition are  of  common  occurrence. 
A  tenant,  for  example,  contracts 
that  particular  things  which  shall 
be  on  the  property  when  the  term  of 
his  occupation  expires,  shall  be  the 
property  of  the  lessor  at  a  certain 
price,  or  at  a  price  to  be  determined 
on  in  a  certain  manner.  This,  in 
fact,  is  a  contract  to  sell  property 
not  then  belonging  to  the  vendor, 
and  a  court  of  equity  will  en- 
force such  contracts  when  they  are 
founded  on  valuable  considerations. 
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and  justice  requires  that  the  con- 
tract should  be  specifically  per- 
formed. The  same  doctrine  is  ap- 
plied in  important  cases  of  con- 
tracts relating  to  mines,  where  the 
lessee  has  agreed  to  leave  engines 
and  machinery  not  annexed  to  the 
freehold  which  shall  be  on  the 
property  at  the  expiration  of  the 
lease,  to  be  paid  for  at  a  valuati(Mi. 
The  contract  applies,  in  terms,  to 
implements  which  shall  be  there 
at  the  time  specified;  and  here 
neither  construction  nor  decision 
has  confined  it  to  those  articles 
which  were  on  the  property  at  the 
time  the  lease  was  granted.'  But  it 
is  not  necessary  that  I  should  refer 
to  such  cases  as  these,  for  Lord 
Eldon,  in  the  case  of  the  ship  Warre, 
8  Price  269,  and  in  Curtis  v.  Avher, 
1  J.  &  W.  526,  has  decided  all 
that  is  necessary  to  dispose  of  the 
present  argument;  and  admitting 
that  those  cases  are  not  specifically 
and  in  terms  like  the  principal  case, 
they  are  not  of  the  less  authority 
for  the  present  purpose;  for  they 
remove  the  difficulty  which  has 
been  raised  in  argument,  and  de- 
cide that  non-existing  property 
may  be  the  subject  of  valid  assign- 
ment I  will  suppose  the  case  of 
the  owner  of  a  ship,  which  is  going 
out  in  ballast,  proposing  to  borrow 
of  another  party  a  sum  of  5000/. 
to  pay  the  crew  and  furnish  an 
outfit;  and  agreeing  that,  in  con- 
sideration of  the  loan,  the  home- 
ward cargo  should  be  consigned  to 
the  party  advancing  the  money.  It 
cannot  reasonably  be  denied,  in  the 
face  of  the  authorities  I  have  just 
referred  to,  that ,  a  court  of  equity, 
upon  a  contract  so  framed,  would 


hold  that  the  party  advancing  the 
money  was,  as  against  the  owner, 
entitled  to  claim  the  homeward 
cargo.  And  if  a  party  may  con- 
tract for  the  assignment  of  a  home- 
ward cargo,  I  cannot  see  why  he 
may  not  contract  with  the  owner 
of  a  ship  engaged  in  the  South  Sea 
fisheries,  that  the  fruit  of  the  voyage, 
the  whales  taken,  or  the  oil  obtained, 
shall  be  his  security  for  the  amount 
of  his  advances.  I  cannot,  without 
going  in  opposition  to  many  au- 
thorities, which  have  been  cited, 
throw  any  doubt  upcHi  the  point, 
that  Birnie,  the  contracting  party, 
would  be  bound  by  the  assignment 
to  the  plaintifiOs." 

It  results  from  a  like  principle, 
that  when  goods  which  have  been 
hypothecated  or  appropriated  as  a 
security  for  a  debt,  are  converted 
by  a  sale,  the  lien  will  attach  to  the 
resulting  fund,  and  may  not  only 
be  enforced  between  the  parties,  but 
against  one  who,  like  an  assignee  in 
bankruptcy,  is  a  volunteer;  see 
Fletcher  v.  Morey^,  2  Story,  555, 
566 ;  Colyer  v.  FaUon,  1  Turner  & 
Russell,  469  ;  Legard  v.  Hedges,  1 
Vesey,  Jr.  478.  So  a  mortgage  of 
the  stock  of  a  shopkeeper  may 
cover  goods  which  have  been  sub- 
stituted for  those  held  at  the  execu- 
tion of  the  instrument;  Abbott  v. 
Ooodwin,  20  Maine,  408. 

It  has  also  been  held  that  the 
rolling  stock  of  a  railway  company 
is  potentially  included  in  the  fran- 
chise as  essential  to  the  use  and 
enjoyment  of  the  privilege  con- 
ferred, and  will  consequently  pass 
by  a  mortgage  of  the  road,  although 
acquired  or  manufactured  subse- 
quently to  the    execution  of  the 
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instrument;   see  The  Philada.,  W, 

6  A  K  B,  Co.  V.  Woelpper,  14  P. 
P.  Smith,  366;  Pierce  v.  Evnery,  39 
New  Hamp.  484 ;  Morrill  v.  Noyes, 
56  Maine,  458,  471 ;  The  Farmers* 
Loan  Company  v.  Hendrtekaon,  25 
Barb.  484;  Seymour  v.  The  Bad- 
way  Company,  lb.  285,  303;  Phil- 
lips  V.  Winslow,  18  B.  Monroe,  431 ; 
Pennock  v.  (he,  23  Howard,  117. 

In  Pennock  v.  Coe  such  a  mort- 
gage was  likened  to  an  assignment 
of  the  fiiture  freight  or  cargo  of  a 
ship,  while  in  The  Farmers*  Loan 
Company  v.  Hendrickson  the  loco- 
motives, carriages,  snow-plows,  etc., 
of  a  railway  company  were  de- 
clared to  be  as  much  fixtures  as 
the  rails  or  ties,  and  therefore  inci- 
dent to  the  fee.  According  to  the 
latter  view,  the  mortgagee  has  the 
legal  title  to  subsequent  acquisitions, 
and  may  enforce  it  against  all  the 
world ;  agreeably  to  the  former,  his 
title  is  equitable  and  will  yield  to 
that  of  a  bond  fide  purchaser;  see 
The  PhUada.,  W.  &  B.  B.  B.  Co. 
V.  Woelpper,  14  P.  F.  Smith,  366, 
372;  2  Smith's  Lead.  Cases,  209, 
214,  233;  notes  to  ElwesY.  Mawe, 

7  Am.  ed.  The  difference  is  a  ma- 
terial one,  and  shows  that  the  limits 
of  the  doctrine  are  not  accurately 
defined. 

There  is  no  doubt  that  a  ship  on 
the  stocks,  a  machine  during  the 
process  of  construction,  and  in  gene- 
ral any  chattel  that  is  being  made, 
may  be  the  subject  of  an  assign- 
ment that  will  pass  the  title  to  the 
completed  thing,  including  the  labor 
and  materials  that  have  been  ex- 
pended* since  the  execution  of  the 
deed. 

In  Maeomher  v.  Parker,  4  Pick. 


497,  it  seems  to  have  been  held  that 
one  who  b  in  possession  of  a  brick- 
yard, with  a  right  to  use  the  claj 
for  the  manufiskcture  of  bricks,  may 
pass  the  legal  title  to  them  by  an- 
ticipation before  they  are  actually 
made ;  but  this  is  carrying  the  doc- 
trine of  potential  ownership  very 
far;  see  Jones  v.  Bichards,  10  Met' 
calf,  4B1,  488. 

It  is  well  settled  that,  although 
one  cannot  dispose  by  anticipation 
of  personal  property  which  he  does 
not  own,  he  may  give  a  power  or 
license  to  seize  such  chattels  as  he 
may  thereafter  acquire  answering 
to  the  description  in  the  deed,  which 
will  be  effectual  when  executed, 
and  confer  a  title  not  only  as  be- 
tween the  parties,  but  against  sub- 
sequent purchasers;  Con^eve  v. 
EveUs,  10  Exchequer,  298.  There 
the  plaintiff  assigned  his  growiDg 
crops  of  grain  to  the  defendant  by 
indenture,  as  a  security  for  money 
lent,  and  it  was  declared  that  it 
should  be  lawful  for  the  defendant 
to  take  possession  of  the  cro^e 
thereby  bargained  and  sold,  and  if 
all  such  crops  as  should  or  mi^t 
from  time  to  time  be  found  on  or 
about  the  fiirm.  The  court  held 
that,  although  the  deed  was  not  m 
worded  as  to  pass  the  title  to  fiitore 
crops,  still,  when  they  were  raised 
by  the  defendant,  be  was  in  die 
same  position  as  if  the  debtor  him- 
self had  delivered  them  to  him. 
and  might  consequently  appropTiati> 
them  to  the  payment  of  the  debt 
Parke,  B.,  said,  in  deiirering  jadg** 
ment:  "There  are  two  questioos  io 
this  case.  The  first,  whether,  sup- 
posing that  Mr.  Small,  tiie  debtor, 
had  not  become  insolveoty  the  plaio- 
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tiff  had  a  good  title  to  the  growing 
crops  as  against  the  execution 
creditor.  The  second,  whether  his 
baring  become  insolyent  makes  any 
differenca 

''Under  the  bill  of  sale  it  was 
conceded  on  both  sides,  that,  though 
the  then  growing  crops  passed  on 
the  execution  of  the  deed,  yet  the 
future  crops  did  not.  As  to  those, 
the  plaintiff  was  authorized  to  seize 
ind  take  possession  of  all  or  any 
that  might  be  substituted  for  those 
then  existing,  and  to  sell  and  dis- 
pose of  them,  and  pay  the  costs, 
etc.,  and  apply  the  residue  in  pay- 
ment of  the  debt  secured  by  the 
bill  of  sale.  And  under  this  power 
the  plaintiff  seized  and  took  posses- 
sion of  the  growing  crops  in  ques- 
tion on  the  21st  of  February,  and 
the  day  after  a  writ  of  fi*fa.  on  the 
d^endant's  judgment,  endorsed  to 
levy  31(ML  17«.  M.,  was  delivered  to 
the  sheriff,  who  seized,  and  afler- 
Ttrd  sold  them  for  294^.,  which 
came  to  the  hands  of  the  defend- 
ants. 

""The  plaintiff  contended,  that, 
baring  actually  taken  possession 
of  the  growing  crops  before  the 
delivery  of  the  writ,  he  was  law- 
folly  in  possession  of  them,  and 
could  bring  an  action  against  any 
one  for  taking  them,  and  that  his 
title  ought  to  prevail  against  that 
'>f  the  defendant.  And  we  think 
ibat  he  was  so  entitled. 

''  If  the  authority  given  by  the 
debtor  by  the  bill  of  sale  had  not 
^  executed,  it  would  have  been 
jf  no  avail  against  the  execution. 
It  gave  no  legal  title,  nor  even 
^jnitable  title,  to  any  specific 
.>xls;  but  when  executed,  not 
VOL.  IL — ^102 


fully  and  entirely,  but  only  to  the 
extent  of  taking  possession  of  the 
growing  crops,  it  is  the  same,  in 
our  judgment,  as  if  the  debtor  him- 
self had  put  the  plaintiff  in  actual 
possession  of  those  crops.  Whether 
the  debtor  give  the  possession  of  a 
chattel  by  delivery  with  his  own 
hands,  or  point  it  out  and  direct 
the  creditor  to  take  it,  or  tell  him 
to  take  any  he  pleases  for  the  pay- 
ment of  his  debt  by  the  sale  of  it, 
the  effect,  after  actual  poaseeaion 
by  the  creditor,  is  the  same." 

To  render  the  exercise  of  such  a 
power  valid,  it  must,  nevertheless, 
take  place  while  the  right  of  prop- 
erty is  in  the  grantor,  and  before 
it  has  gone  from  him  to  an  as- 
signee or  purchaser.  Although  a 
power  or  license  given  in  pursu- 
ance of  a  contract,  or  for  value  re- 
ceived, is  irrevocable  by  the  donor, 
it  is  necessarily  limited  in  its  ef- 
fect to  the  interest  which  he  has, 
or  is  able  to  convey,  at  the  time 
when  the  power  is  executed;  see 
JSunt  V.  JRoumnanier,  8  Wheaton, 
174 ;  2  American  Lead.  Cases,  550, 
ed.  As  between  one  claiming  un- 
der an  authority  given  by  A.  to 
enter  and  take  possession  before  he 
was  an  owner,  and  one  to  whom 
he  conveyed  after  he  had  acquired 
the  title,  the  law  is  consequently 
with  the  latter.  A  power  to  seize 
and  sell  such  goods  as  the  debtor 
may  subsequently  acquire,  and  ap- 
ply the  proceeds  to  the  payment  oi 
a  debt,  may  therefore  be  defeated 
by  a  sale  or  assignment  made  aft»r 
the  acquisition  of  the  title,  and  be- 
fore the  power  is  executed;  Oarr 
V.  Aeraman,  11  Exchequer,  566 ; 
Moadtf  V.  Wright,  13  Metcalf,  17. 
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If  one  who  has  sold  goods  which 
he  does  not  own,  delivers  them  after 
he  acquires  the  title,  there  is  obvi- 
ously a  new  act  on  his  part,  which 
may  operate  as  a  ratification  of  the 
sale ;  Chapman  v.  TFetmer,  4  Ohio, 
N.  S.  48 ;  and  the  principle  is  the 
same  when  the  purchaser  takes  the 
goods  under  an  express  or  implied 
authority  from  the  vendor.  Under 
these  circumstances  the  contract 
and  the  possession  taken  under  it 
are  as  much  parts  of  one  transac* 
tion  as  if  both  had  occurred  on  the 
same  day.  In  this  aspect  Lunn  v. 
Thornton  is  not  easily  reconcila- 
ble with  Omgreve  v.  Evetts,  be- 
cause a  mortgage  of  the  implements 
and  stock  of  a  farm,  or  of  the  tools 
and  machinery  of  a  workshop,  in- 
cluding all  chattels  of  a  like  kind 
which  may  he  subsequently  ac- 
quired and  brought  on  the  premi- 
ses, implies  an  authority  to  do  all 
that  may  be  requisite  to  render  the 
security  effectual,  and  consequently 
to  enter  and  dispose  of  the  goods, 
if  the  debt  be  not  paid ;  see  Pratt 
V.  Chase,  40  Maine,  269 ;  Moody 
^  Wright,  13  Metcalf,  17,  32. 
"  A  stipulation,"  said  Dewey,  J., 
in  Moody  v.  Wright,  '*  that  future 
acquired  property  shall  be  holden 
as  security  for  some  present  en- 
gagement, is  an  executory  agree- 
ment, of  such  a  character,  that  the 
creditor  with  whom  it  is  made 
may  under  it  take  the  property 
into  his  possession  when  it  comes 
into  existence,  and  is  the  subject 
of  transfer  by  his  debtor,  and  hold 
it  for  his  security;  and  whenever 
he  does  so  take  it  into  his  posses- 
sion, before  any  attachment  has 
been  made  of  the    same,  or  any 


alienation  thereof,  such  creditor, 
under  his  executory  agreement, 
may  hold  the  same ;  but  until  such 
an  act  be  done  by  him  he  has  no 
title  to  the  same;  and  that  such 
act  being  done,  and  the  possession 
thus  acquired,  the  executory  agree- 
ment of  the  debtor  authorizing  it, 
it  will  then  become  holden  by  vir- 
tue of  a  valid  lien  or  pledge. 
The  executory  agreement  of  the 
owner  in  such  case  is  a  continuing 
agreement,  so  that  when  the  cred- 
itor does  take  possession  under  it, 
he  acts  lawfully  under  the  agree- 
ment of  one  then  having  the  dis- 
posing power,  and  this  makes  the 
lien  good.  If,  however,  before 
taking  possession,  or  doing  such 
acts  as  are  necessary  to  give  vital - 
.  ity  to  the  mortgage,  as  to  the  sub- 
sequently acquired  property,  an 
attachment  or  assignment  for  the 
benefit  of  creditors  takes  place,«the 
opportunity  for  completing  the  lien 
is  lost,  and  the  mortgage  or  pledge 
not  being  perfected,  the  property 
passes  to  the  assignee,  and  must  be 
held  by  him  for  the  benefit  of  the 
creditors  generally." 

It  was  held  in  like  manner  in 
Rowan  v.  The  Sharp's  Rifle  Manu- 
faduring  Co.,  29  Conn.  283,  "  Where 
a  mortgage  of  a  factory  and  its 
equipments  embraced  in  its  terms 
such  machinery  and  stock  as  should 
be  thereafter  purchased  and  placed 
upon  the  premises,  and  the  mort- 
gagee afterward  took  possession  of 
the  factory,  with  such  subsequently 
acquired  property,  that,  whatever 
effect  was  to  be  given  to  the  pro- 
vision in  itself,  it  became  operative 
upon  possession  being  taken  by  the 
mortgagee."  This  decision  was  cited 
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and  followed  in  WcUker  v.  Vcnigkn^ 
33  Conn.  577. 

Whatever  the  rule  may  be  at  law» 
it  is  clear  that  a  sale  or  mortgage 
of  that  which  is  not  owned  at  the 
time,  may  be  treated  in  equity  as  a 
covenant  to  convey,  and  specifically 
enforced  on  the  subsequent  acquisi- 
tion of  the  title  by  the  grantor: 
The  Philadelphia,  W.  &  B,  B.  B,  Cb, 
V.  Woelpper,  14  P,  P.  Smith,  366, 
372;  Page  v.  Oardner,  20  Missouri, 
307 ;  Baxter  v.  Bush,  3  Williams, 
465,  469 ;  Seymour  v.  The  Bailway 
Co.,  25  Barb.  285,  303;  MitcheU  v. 
Winslow,  2  Story,  631. 

In  the  case  last  cited,  the  mort- 
gagors, being  engaged  in  the  manu- 
facture of  cutlery,  in  1839  borrowed 
of  the  mortgagee  a  sum  of  money, 
payable  in  four  years,  with  interest 
semi-annually,  and  on  the  same 
day  gave  him  a  deed  of  all  the 
machinery  in  their  manufactory, 
with  all  the  tools  and  implements 
of  every  kind  thereunto  belonging, 
together  with  all  the  tools  and 
machinery  for  the  use  of  the  said 
manufactory  which  they  might  at 
any  time  purchase  for  four  years 
from  date,  and  also  all  the  stock 
which  they  might  manufacture  or 
purchase  during  the  said  four  years. 

In  July,  1842,  and  subsequently 
to  the  commission  of  an  act  of  bank- 
ruptcy on  the  part  of  the  mort- 
gagors, the  mortgagee  took  posses- 
sion of  the  property  for  a  breach  of 
the  condition  of  the  mortgage^  in- 
cluding machinery,  tools  and  stock 
in  trade  which  had  been  made  and 
purchased  after  the  execution  of 
the  mortgage.  The  case  came  before 
the  court  upon  a  petition  of  the  as- 
signee in  bankruptcy  for  an  order 


authorizing  him  to  take  possession 
of  the  mortgaged  chattels,  which 
was  refused,  on  the  ground  that  such 
a  stipulation  with  regard  to  after- 
acquired  property  operated  as  an 
equitable  mortgage,  which  would  be 
enforced  against  volunteers,  and 
any  one  who  did  not  claim  as  a  pur- 
chaser for  value  and  without  notice. 
Story,  J.,  said,  that  it  was  estab- 
lished under  ''the  authorities,  that 
wherever  the  parties  by  their  con- 
tract intended  to  create  a  positive 
lien  or  charge,  either  upon  real  or 
personal  property,  whether  it  is  then 
in  esse  or  not,  it  attaches  in  equity 
as  a  lien  or  charge  upon  the  par- 
ticular property,  as  soon  as  the  as- 
signor or  contractor  acquires  a  title 
thereto  against  the  latter,  and  all 
persons  asserting  a  claim  thereto 
under  him,  either  voluntarily  or 
with  notice,  or  in  bankruptcy."- 

The  course  of  decision  is  in  ac- 
cordance with  this  judgment;  see 
Seymour  v.  The  PhUada.  W.  &  B, 
B.  B.  Co.,  25  Barbour,  285;  Hoi- 
royd  V.  Marshall,  10  House  of 
Lords,  191.  In  the  case  last  cited, 
the  machinery  of  a  mill  was  con- 
veyed by  Taylor  in  trust  to  secure 
a  debt  to  Holroyd,  and  the  deed 
contained  a  covenant  that  all  the 
machinery  which  should  be  placed 
in  the  mill  during  the  continuance 
of  the  trust  should  vest  in  the  trus- 
tee, and  be  held  for  the  same  pur- 
poses. Taylor  sold  some  of  the 
old  machinery  and  purchased  new, 
and  rendered  an  account  of  these 
sales  and  purchases  to  Holroyd,  but 
possession  was  not  claimed  or  taken 
by  the  latter,  or  on  his  behalf,  until 
after  the  property  had  been  levied 
on  under  a  judgment  against  Tay- 
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lor.  It  was  held,  on  appeal  in  the 
House  of  Lords,  reversing  the  deci- 
sion of  the  chancellor,  that  although 
there  had  been  no  novus  actus  inter- 
venienSj  Holroyd's  title  was  pre- 
ferable to  that  of  the  execution 
creditor. 

The  Lord  Chancellor  said :  "  If 
the  mortgage  deed  in  the  present 
case  had  contained  nothing  but 
the  contract  which  is  involved  in 
the  aforesaid  covenant  of  Taylor, 
such  contract  would  have  amounted 
to  a  valid  assignment  in  equity  of 
the  whole  of  the  machinery  and 
chattels  in  question,  supposing  such 
machinery  and  effects  to  have 
been  in  existence  and  upon  the 
mill  at  the  time  of  the  execution 
of  the  deed.  But  it  is  alleged 
that  this  is  not  the  effect  of  the 
contract,  because  it  relates  to  ma- 
chinery not  existing  at  the  time, 
but  to  be  acquired  and  fixed  and 
placed  in  the  mill  at  a  future  time. 
It  is  quite  true  that  a  deed  which 
professes  to  convey  property  which 
is  not  in  existence  is  as  a  convey- 
ance void  at  law,  simply  because 
there  is  nothing  to  convey.  80  in 
equity,  a  contract  which  engages  to 
transfer  property  which  is  not  in 
existence,  cannot  operate  as  an  im- 
mediate alienation  merely  because 
there  is  nothing  to  transfer.  But 
if  a  vendor  or  mortgagor  agrees  to 
sell  or  mortgage  property,  real  or 
personal,  of  which  he  is  not  pos- 
sessed at  the  time,  and  he  receives 
the  consideration  for  the  contract, 
and  afterward  becomes  possessed 
of  property  answering  the  descrip- 
tion in  the  contract,  there  is  no 
doubt  that  a  court  of  equity  would 
compel  him  to  perform  the  contract. 


and  that  the  contract  would  in 
equity  transfer  the  beneficial  inter- 
est to  the  mortgagee  or  purchaser 
immediately  on  the  property  being 
acquired.  This,  of  course,  assumes 
that  the  supposed  contract  is  one 
of  that  class  of  which  a  court  of 
equity  would  decree  the  specific 
performance.  If  it  be  so,  then  im- 
mediately on  the  acquisition  of  the 
property  described,  the  vendor  or 
mortgagor  would  hold  it  in  trust 
for  the  purchaser  or  mortgagee, 
according  to  the  terms  of  the  con- 
tract For  if  a  contract  be  in 
other  respects  good,  and  fit  to  be 
performed,  and  the  consideration 
has  been  received,  incapacity  to 
perform  it  at  the  time  of  its  execu- 
tion will  be  no  answer  when  the 
means  of  doing  so  are  afterward 
obtained. 

*'  Applying  these  familiar  princi- 
ples to  the  present  case,  it  follows 
that  immediately  on  the  new  ma- 
chinery and  effects  being  fixed  or 
placed  in  the  mill,  they  became 
subject  to  the  operation  of  the 
contract,  and  passed  in  equity  to 
the  mortgagee,  to  whom  Taylor 
was  bound  to  make  a  legal  con- 
veyance, and  for  whom  he,  in  the 
meantime,  was  trustee  of  the  prop- 
erty in  question." 

In  Smiihurat  v.  Edmunchf  1  Car- 
ter, 408,  the  lessee  of  a  hotel  sold, 
assigned  and  transferred  all  the 
furniture  on  the  premises  to  the 
lessor  as  a  security  for  the  rent; 
and  covenanted  and  agreed  to  sell, 
assign  and  transfer  all  other  articles 
of  furniture  which  he  should  there- 
aft;er  purchase  and  place  therein, 
or  cause  to  be  purchased  and 
placed  on    the    demised  premises 
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duriog  the  term  ;  it  being  declared 
to  be  the  agreement  and  intention 
of  the  parties  that  when  and  so 
often  as  any  additional  furniture 
should  be  purchased  and  placed  on 
the  premises  by  the  lessee,  it  should 
be  deemed  and  considered  as  be- 
longing to  the  lessor,  as  a  collateral 
security ;  and  the  lessee  covenanted 
that  said  furniture,  as  well  that 
then  on  the  premises  aa  that  which 
should  thereafter  be  placed  there 
by  him,  should  not  be  sold  or  dis- 
posed of,  or  removed  from  said 
premises,  during  the  term,  but 
should  remain  thereon  as  the  prop- 
erty of  the  lessor.  The  lessee  after- 
ward purchased  a  large  amount  of 
furniture,  which  was  placed  in  the 
hotel ;  and  it  was  held  that  the 
contract  operated  as  an  equitable 
mortgage  of  such  after-acquired 
property,  which  would  be  enforced, 
and  protected  as  against  a  subse- 
quent execution  creditor  of  the 
lessee. 

When  a  court  of  equity  is  asked 
to  enforce  a  transfer  which  does 
not  pass  the  legal  title,  regard  may 
be  had  to  the  nature  of  the  trans- 
action and  the  end  in  view,  and 
the  bill  should  be  dismissed  if  the 
contract  is  unreasonable,  and  no 
good  purpose  will  be  served  by 
carrying  it  into  effect;  see  In  re 
Ship  Warre,  8  Price,  273.  In  Bob- 
inaon  v.  Macdonald,  5  M.  &  8. 
223,  the  freight,  earnings  and  prof- 
its of  the  ship  Warre  were  assigned 
by  deed  as  a  security  for  a  debt, 
and  the  ship  aft^erward  sailed  to 
the  South  Seas,  and  obtained  a 
quantity  of  oil  from  whales  cap- 
tured during  the  voyage,  and  it 
was  held  that  as  the  oil   was  not 


actually  or  potentially  in  existence 
at  the  execution  of  the  deed,  it  did 
not  pass  under  it  to  the  assignee, 
and  he  could  not  maintain  trover 
against  the  defendant  who  had  con- 
verted the  cargo  to  his  own  use. 
Lord  Ellenborough  said,  that  if  the 
deed  extended  to  all  the  freight, 
earnings  and  profits  in  subsequent 
voyages,  it  was  open  to  the  objec- 
tion made  by  the  Lord  Chancellor 
in  Spielat  v.  Lechmere,  13  Vesey,  that 
it  would  forever  separate  the  ship 
and  her  earnings.  The  plaintiff 
subsequently  went  into  equity  for 
relief,  and  obtained  a  decree.  Lord 
Eldon  said,  in  giving  judgment: 
'*  There  is  a  case  in  13  Vesey,  in 
which  I  am  represented  in  the  Court 
of  King's  Bench  to  have  thrown 
out  an  objection  that,  if  the  defend- 
ant was  to  take  the  earnings  of  a 
ship,  and  not  the  ship  itself,  those 
earnings  would  separate  the  ship 
from  the  earnings  forever,  so  that 
they  could  not  be  re-united.  Now, 
I  do  not  withdraw  from  the  declara- 
tion so  generally  stated;  for  if  the 
ship  was  not  then  also  the  subject 
of  absolute  assignment,  it  seems  to 
be  extremely  difficult  to  maintain 
that  the  ship  can  be  absolutely  as- 
signed to  one  man,  and  the  earn- 
ings of  that  ship,  as  long  as  that 
ship  should  exist,  should  be  assigned 
to  another.  But  it  is  a  very  differ- 
ent question  when  the  assignment 
is  made  by  way  of  security  for 
money  advanced.  When  the  ship's 
future  freight  and  earnings  are  in- 
tended to  be  assigned  to  A.  for  the 
purpose  of  securing  to  him  150/.  or 
any  larger  sum  (the  quantum  of 
debt  makes  no  alteration  in  the 
application  of  the  principle),  all 
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the  freight  of  the  voyage  then  exist- 
iug  being  already  assigned,  I  am 
not  aware  that  it  has  ever  been 
ruled  in  equity,  and  I  apprehend 
that  it  has  not,  that  the  freight  of 
a  voyage  that  is  intended  to  be 
made,  although  not  an  existing 
voyage,  may  not  be  assigned  in 
equity.  I  should  find  it  extremely 
difficult,  in  considering  the  question, 
to  say  that  the  freight  of  a  future 
voyage  might  not  become  the  sub- 
ject of  an  equitable  assignment,  as 
well  as  a  first  intended  non-existing 
voyage,  if  the  effect  of  the  assign- 
ment were  not  to  separate  the 
freight  and  earnings  forever  from 
the  ship  itself,  but  only  to  separate 
it  for  the  temporary  purpose  of  se- 
curing a  debt,  and  operating  only 
upon  that  separation  of  title  till 
that  debt  should  be  paid." 

To  authorize  a  decree  for  the 
specific  performance  of  a  contract 
relating  to  land  or  chattels,  the 
property  which  the  parties  had  in 
view,  or  intended  to  convey,  must 
appear  with  a  clearness  that  does 
not  admit  of  a  reasonable  doubt; 
and  it  has  been  said  that  a  mort- 
gage of  such  implements  or  machin- 
ery as  shall  subsequently  be  used 
on,  or  placed  in  a  mill,  is  invalid 
on  this  ground,  if  for  no  other  cause ; 
Win^w  V.  The  Merchanta*  Ins.  Co.y 
4  Metcalf,  306;  MorriU  v.  Noyes, 
56  Maine,  445,  446.  But  such  an 
opinion  can  hardly  be  maintained, 
because  that  is  certain  which  is  sus- 
ceptible of  being  reduced  to  cer- 
tainty; and  when  chattels  answer- 
ing to  the  description  given  in  the 
deed  are  brought  on  the  premises, 
and  appropriated  to  the  purposes 
for  which  these  are  employed,  the 


court  may  justly  direct  that  they 
shall  be  appropriated  to  the  pay- 
ment of  the  debt  which  the  parties 
meant  to  secure ;  JSdlroyd  v.  Mar- 
shall,  10  H.  L.  208;  ante,  1619. 

In  Halroyd  v.  Marshall,  Lord 
Westbury  said:  "In  equity  it  is 
not  necessary  for  the  alienation  of 
property  that  there  should  be  a 
formal  deed  of  conveyance.  A  con- 
tract for  a*  valuable  consideration, 
by  which  it  is  agreed  to  make  a 
present  transfer  of  property,  passes 
at  once  the  beneficial  interest,  pro- 
vided the  contract  is  one  of  which 
a  court  of  equity  will  decree  spe- 
cific performance.  In  the  language 
of  Lord  Hardwicke,  the  vendor  be- 
came a  trustee  for  the  vendee;  sub- 
ject, of  course,  to  the  contract  being 
one  to  be  specifically  performed. 
And  this  is  true  not  only  of  contracts 
relating  to  real  estate,  but  also  of  con- 
tracts relating  to  personal  property, 
provided  that  the  latter  are  such 
as  a  court  of  equity  would  direct 
to  be  specifically  performed.  A 
contract  for  the  sale  of  goods,  as, 
for  example,  of  five  hundred  chests 
of  tea,  is  not  a  contract  which  could 
be  specifically  performed,  because 
it  does  not  relate  to  any  chests  of 
tea  in  particular ;  but  a  contract  to 
sell  five  hundred  chests  of  the  par- 
ticular kind  of  tea  which  is  now  in 
my  warehouse  in  Gloucester,  is  a 
contract  relating  to  specific  prop- 
erty, and  which  would  be  specifi- 
cally performed.  The  buyer  may 
maintain  a  suit  in  equity  for  the 
delivery  of  a  specific  chattel  when 
it  is  the  subject  of  a  contract,  and 
for  an  injunction  (if  necessary)  to 
restrain  the  seller  from  delivering 
it  to  any  other  person." 
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It  would  seem  that  this  language 
goes  too  far.  A  court  of  equity  will 
not  ordinarily  enforce  a  contract 
for  the  sale  of  a  specific  chattel, 
because  an  adequate  remedy  may 
be  had  by  a  suit  for  damages. 
There  is  an  obvious  difference  when 
credit  is  given  on  the  faith  of  an 
equitable  pledge  or  hypothecation, 
and  the  aid  of  a  chancellor  may 
then  be  requisite  to  preveiit  a 
failure  of  justice,  ante,  vol.  1, 1095, 
1108. 

Choses  in  Action. — Agreeably 
to  the  doctrine  of  the  common  law, 
a  right  of  action  was  insusceptible 
of  assignment,  even  when  arising  ex 
earUradu,  and  would  not  vest  in  the 
assignee  although  the  obligation 
of  the  contract  was  not  denied  by 
the  party  whom  it  charged,  and  the 
question  arose  between  the  parties 
to  the  transfer. 

The  rule  applied  a  fortiori  where 
the  possession  was  held  adversely 
to  the  right;  arUe;  see  Coke  Lit. 
214;  Oreenby  v,  WileoXt  2  John- 
son, 1 ;  and  one  who  had  been  dis- 
seized could  not  execute  a  valid 
conveyance  until  he  had  regained 
the  premises  by  a  re-entry,  or  ob- 
tained a  judgment  against  the 
disseizor.  A  feoffment  was  accord- 
ingly invalid  unless  the  feoffor  was 
in  possession  of  the  land  and  could 
hand  it  over  to  the  feoffee ;  and  a 
constructive  possession  was  not  less 
essential  when  the  interest  lay  in 
grant  The  motive,  agreeably  to 
Blackstone,  was  to  prevent  a  trans- 
fer of  pretended  titles  to  men  who 
might  use  undue  means,  or  be  too 
great  for  the  law;  and  a  further 
safeguard  was  afforded  by  holding 
that  a  feoffment  commencing  by 


disseizin  was  void.  So  an  action  of 
trespass  qtiare  dausum  fregU  must 
be  brought  by  him  who  was  the 
owner  at  the  time  of  the  in- 
jury, and  not  by  him  to  whom 
the  premises  are  afterward  con- 
veyed; Shephard  v.  The  Common- 
wealthy  3  Penrose  &  Watts,  509, 
514 ;  Clarke  v.  Calcoty  8  Taunton, 
742 ;  Rogers  v.  Spence,  11  M.  & 
W.  191 ;  13  Id.  571 ;  12  CI.  & 
Pin.  700.  The  rule  applies  where 
personal  property  is  in  question, 
and  an  action  of  trover  or  replevin 
will  &il  if  it  appears  that  the  goods 
were  taken  or  converted  before  the 
sale  through  which  the  plaintiff 
acquired  his  title.  Oardiner  v. 
Adama,  12  Wend,  297  ;  Dunklin  v. 
WUkina,  5  Alabama,  199 ;  MeOoon 
V.  Augheney,  11  Illinois,  558 ; 
CKeefe  v.  Kellog,  15  Id.  347. 

The  rule  was  gradually  modified 
through  the  growth  of  commerce, 
and  the  influence  of  the  Court  of 
Chancery ;  see  Price  v.  Stone,  1 
Allen,  566.  That  tribunal  held 
that  an  agreement  for  the  sale  of 
land  conferred  a  right  which  was 
equivalent  to  ownership,  and  might 
pass  by  descent,  devise  or  as- 
signment. Conveyances  by  way 
of  bargain  and  sale  are  the  off- 
spring of  this  doctrine,  and  after 
uses  had  been  clothed  with  the  .le- 
gal title,  it  was  applied  .wherever 
there  was  a  valid  contract  to  con- 
vey real  estate,  or  it  was  subject 
to  a  trust ;  ante,  1154 ;  see  Fells  v. 
Carpenter,  1  Dev.  &  Bat.  Eq.  257  ; 
Ensign  v.  Kellogg,  4  Pick.  1  ; 
Champion  v.  Brown,  6  Johnson, 
Ch.  398 ;  Lotory  v.  Flue,  3  Barb. 
Ch.  40 ;  Baker  v.  Whiting,  3  Sum- 
ner, 475,  482.     In  like  manner  pe- 
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cuniorj  demands,  and  demands 
arising  under  contracts  for  the  sale 
of  chattels,  or  for  the  performance 
of  work  or  services,  were  regarded 
as  conferring  a  right  which  partook 
of  the  nature  of  property,  and 
might  consequently  be  the  subject 
of  a  sale  or  traasfer.  Although 
the  assignment  of  a  chose  in  action 
did  not  pass  the  legal  title,  it  was 
regarded  by  a  chancellor  as  a  con- 
tract to  convey,  which  would  be  en* 
forced  by  authorizing  the  assignee 
to  bring  suit  in  the  name  of  the  as- 
signor, and  enjoining  the  latter 
from  claiming  the  proceeds  when 
recovered;  see  MUckell  v.  The 
Manufacturing  Ins,  Co.,  2  Story, 
666 ;  Hoppia  v.  Eskridge,  2  Iredell 
Eq.  64. 

This  doctrine  is  now  recognized 
and  enforced  by  the  courts  of  law 
in  every  particular,  except  that  of 
allowing  the  assignee  to  sue  in  his 
own  name;  and  he  will  be  pro- 
tected against  a  release  from  the 
assignor,  or  a  payment  made  to 
him  after  notice  to  the  debtor ; 
Westoby  v.  Day,  2  Ellis  &  Bl.  605, 
624;  Johnson  v.  Bloodgood,  1 
Johnson  Cases,  51;  Andrews  v. 
Beeker,  lb.  411 ;  Bayjnond  v. 
Squire,  11  Johnson,  47 ;  Briggs  v. 
Dorr,  19  Id.  95;  Danforth  v. 
Sheeter,  2  Williams,  490 ;  Edwards 
V.  Farkhurst,  21  Vermont,  472; 
Conover  v.  Gutting,  50  New  Hamp. 
47  ;  Gfarland  v.  Harrington,  51  Id. 
410.  In  the  case  last  cited  a  cause 
of  action  arising  from  the  wrongful 
conversion  of  goods  was  held  to 
pass  by  an  assignment  pendente 
lite,  and  entitle  the  assignee  to 
prosecute  the  action  to  judgment, 
and  recover  the  proceeds  from  the 


attorney  who  had  issued  an  execu- 
tion in  the  name  of  the  assignor, 
and  received  the  amount  from  the 
sheriff. 

To  bring  a  cause  of  action  within 
the  scope  of  this  doctrine,  it  must 
result  from  an  injury  to  an  existing 
right  of  property,  or  from  the 
breach  of  a  contract  which  would 
have  conferred  such  a  right  if  it 
had  been  fulfilled;  and  the  right  to 
compensation  in  damages  for  inju- 
ries which  are  merely  personal,  as 
affecting  the  sufferer  in  mind,  body 
or  reputation,  cannot  be  assigned  in 
equity  or  at  law ;  Rice  v.  Stone,  1 
Allen,  566;  Hoyt  v.  Thompson,  1 
Kernan,  320.  In  general,  a  de- 
mand which  would  survive  to  the 
personal  representatives  of  the  party 
at  his  death,  may  be  the  subject  of 
an  assignment  during  his  life  ;  Com- 
egys  v.  Vasse,  1  Peters,  213;  Orant 
V.  Ludlow,  8  Ohio,  N.  S.  137 ;  Zor 
brislde  v.  Smith,  3  Kernan,  322, 
335;  Purple  v.  The  Hudson  River 
Railroad  Co.,  4  Duer,  78.  *'The 
proper  test  of  assignability,*'  said 
Duer,  J.,  in  the  case  last  cited,  ''is 
whether  the  right  would  survive  to 
the  executor.  It  may  be  assigned 
if  it  would  survive,  but  not  other- 
wise. 

In  applying  this  criterion,  it  is 
necessary  to  consider  the  former 
law,  and  the  changes  that  have  been 
made  by  statute.  It  was  a  maxim 
that  acUo  personalis  moritur  cum 
persona.  Personal  actions,  in  this 
sense,  are  actions  for  torts,  and  ac- 
tions ex  contractu  which  do  not  con- 
cern the  estate;  Letiimore  v.  Sim' 
mons,  13  S.  &  B.  183,  185.  An 
executor  might  bring  an  action  of 
trespass  on  the  case  for  a  breach  of 
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promise,  but  he  could  not  recover 
for  the  asportation  of  the  testator's 
goods  during  his  life,  nor  for  a 
trespass  on  his  real  estate,  although 
resulting  in  the  destruction  of  his 
growing  crops,  or  his  dwelling ;  see 
Lettimore  t.  Simmona;  Raymond  y« 
FUck,  2  C.  M.  &  R.  588, 589.  The 
anomaly  was  rectified  by  the  stat- 
utes of  4  Edward  3,  c.  7,  and  3  and 
4  William  4,  c«  42,  and  a  cause  of 
action  will  now  survive,  whether  it 
be  in  tort  or  contract,  if  the  damage 
is  to  the  real  or  personal  estate,  and 
not  the  person ;  Penrody.  Morruon, 
2  Penrose  &  Watts,  126;  Raymond 
V.  Fiteh;  see  Adam  v.  Adam^  2  Ad. 
&  El.  389;  1  Wm.  Saunders,  317, 
note.  An  executor  cannot  maintain 
an  action  for  the  breach  of  a  prom- 
ise of  marriage,  because  it  would 
not  have  been  assets,  if  fulfilled ; 
see  Chamberlain  v.  WiUiamsan,  2 
M.  &  S.  408 ;  Lattimorey.  Simmana, 
13  S.  &  R.  183, 186;  Smith  v.  Sher- 
man, 4  Cushing,  408 ;  and  so  of  a 
promise  to  serve  as  a  courier  or 
valet.  But  it  seems  that  the  right 
to  compensation  for  the  breach  of 
an  agreement  to  act  or  sing  in  the 
testator's  theatre,  or  to  be  the  fore- 
man of  his  shop  or  factory,  will 
survive  to  executors ;  see  Beckham 
V.  Ihake,  8  M.  &  W.  846;  9  Id. 
79;  11  Id.  315.  Such  at  least 
would  seem  to  be  the  reasonable 
inference  from  Beckham  v.  Drake^ 
where  it  was  held  that  the  assignees 
of  a  bankrupt  might  recover  for 
wrongful  dismissal  from  the  defend* 
ant's  service,  contrary  to  the  terms 
of  the  contract  under  which  he  had 
been  engaged  for  seven  years. 

It  follows  that  the  capacity  of  a 
cause  of  action  for  assignment  de- 


pends not  on  whether  it  is  for  a  tort 
or  breach  of  contract,  nor  on  the 
form  of  the  remedy,  but  on  whether 
the  injury  complained  of  is  to  the 
estate  or  person.  Hence  the  right 
to  damages  for  a  libel  or  slander, 
for  an  assault  and  battery,  or  for  a 
personal  injury  resulting  from  the 
defendant's  negligence,  is  not  assign- 
able; see  Zabriskie  v.  Smith,  3  Ker- 
nan,  322;  Purple  v.  The  Hudson 
River  Radhroad  Co.,  4  Duer,  74; 
Rice  v.  SUme,  1  Allen,  566,  568 ; 
and  in  Lampler  v.  Hall,  26  How- 
ard Pr.  509,  a  right  of  action 
against  a  sherifiTs  deputy  for  fistlsely 
reading  a  summons,  in  consequence 
of  which  the  party  fistiled  to  appear 
at  the  proper  time,  and  lost  his  suit, 
was  held  to  be  in  the  same  category. 
So  it  may  be  presumed,  although 
the  point  does  not  appear  to  have 
been  expressly  determined,  that  a 
demand  arising  from  the  breach  of 
promise  to  marry,  or  to  render  pro- 
fessional services  as  a  physician,  is 
not  susceptible  of  assignment ;  ante; 
see  LatUmore  v.  Simmone,  13  8.  & 
R.  183, 185. 

On  the  other  hand,  demands  for 
the  conversion  or  asportation  of 
chattels,  for  trespasses  on  land,  and, 
in  general,  for  all  injuries  to  real 
or  personal  estate,  whereby  it  is 
impaired  in  value,  partake  of  the 
nature  of  property,  and  may  be  the 
subject  of  a  sale  or  contract  that 
will  be  specifically  enforced  by  a 
chancellor,  and  recognized  and  pro* 
tected  by  the  courts  of  law ;  Jack» 
eon  V.  Loser,  4  Sanford  Ch.  381; 
Danforth  v.  Streeter,  2  Williams, 
490;  GilleU  v.  FairchUd,  4  Denio, 
80;  Hudson  v.  PliU,  11  Paige,  180; 
North  V.  Tamer,  9  8.  &  R.  24; 
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Butler  V.  The  Railroad,  22;  M'Kee 
V.  Jttdt^,  2  Keman,  622;  The  Oro- 
cers'  Bank  v.  Clark,  48  Barb.  26, 
110.  In  like  manner,  one  who  has 
been  induced  to  sell  by  a  false  re- 
presentation, may  assign  the  right 
to  compensation  in  damages,  or  to 
rescind  the  contract  and  recover 
back  the  goods ;  Johnston  v.  Burnett, 
6  Abbott  Pr.,  N.  8.  331 ;  Byxbie  v. 
Wood,  24  New  York,  607;  and 
there  can  be  little  doubt  that  an 
assignment  by  a  purchaser  of  the 
right  to  proceed  against  the  vendor 
for  fraud  or  breach  of  warranty,  is 
also  valid ;  Hdight  v.  Hoyt,  19  New 
York,  464;  see  Hoyt  v.  Thompson, 
1  Selden,  320;  Zabrukie  v.  Smith, 
1  Keman,  480;  Hyslop  v.  RandaU, 
4  Duer,  660.  "All  chosee  in  action," 
said  Bosworth,  J.,  quoting  from 
Paige,  J.,  in  .the  case  just  cited, 
"embracing  demands  which  are  con- 
sidered as  matters  of  property  or 
estate,  are  now  assignable  either 
at  law  or  in  equity.  Nothing  is 
excluded  but  mere  personal  torts 
which  die  with  the  party.  A  claim, 
therefore,  for  property  fraudulently 
or  tortiously  taken  or  received,  or 
wrongfully  withheld,  and  even  for 
an  injury  to  either  real  or  personal 
property,  may  be  assigned." 

The  principle  is  the  same  where 
property  is  lost  or  injured  through 
the  negligence  of  an  agent,  bailee, 
or  common  carrier ;  and  hence  the 
transfer  of  such  a  cause  of  action 
will  confer  an  equitable  right  on 
the  assignee;  Grant  v.  LudloWy  8 
Ohio.  N.  8.  37 ;  Smith  v.  The  New 
York  &  New  Haven  B.  R.  Co.,  28 
Barb.  605. 

It  has  nevertheless  been  held 
that  the  right  to  damages  for  a  false 


representation  by  a  third  person, 
who  is  a  stranger  to  the  sale,  is 
merely  personal  and  cannot  be  as- 
signed; see  Zabriskie  v.  Smith,  1 
Keman,  480;  Hyslop  v.  RandaU,  4 
Duer,  660.  Such  a  view  can  hardly 
be  sustained.  Whether  the  fraud 
is  practiced  by  the  purchaser,  or  by 
one  who  has  no  interest  in  the  trans- 
action, the  loss  to  the  vendor  is  the 
same,  and  falls  on  his  estate.  When 
the  question  is  as  to  the  liability  of 
the  executor,  it  may  be  material  to 
show  that  the  goods  came  to  the 
hands  of  the  testator,  and  should  be 
accounted  for  by  his  representatives ; 
but  the  consideration  has  no  bear- 
ing on  the  capacity  of  the  right  to 
pass  by  operation  of  law  or  to  vest 
in  an  assignee. 

There  is  an  intermediate  class  of 
cases  where,  though  the  cause  of 
action  is  nominally  for  the  injury 
to  the  estate,  it  is  still  mingled  with 
merely  personal  considerations,  and 
the  damages  may  largely  exceed 
the  pecuniary  loss ;  and  it  has  been 
held  that  these  are  within  the  rale 
^^moriiuT  cum  persona,'^  and  will 
neither  survive  to  the  executor,  nor 
pass  to  an  assignee;  see  Brewer  v. 
Dew,  11  M.  A  W.  625.  Such  is 
the  demand  of  a  father  or  master 
for  the  seduction  of  his  child  or 
servant,  **/>«•  quodservitium  amisit,'* 
and  such  the  right  of  action  for  an 
excessive  distress;  The  People  v. 
Tioga,  19  Wend.  73;  (TDonneU  v. 
Seyherl,  13  S.  &  R.  54;  or  against 
an  officer  for  the  fraudulent  service 
of,  or  a  ialse  retum  to,  a  writ;  Ixzm- 
pher  V.  HaU,  26  Howard  Pr.,  509. 

It  was  held  in  like  manner,  in 
S(mner  v.  Witt,  4  8.  &  R.  19,  that 
the  right  to  damages  for  an  abuse 
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of  process  by  issuing  a  ji.  fa.  con- 
trary to  agreement,  was  too  merely 
personal  to  pass  by  an  assignment 
in  insolvency,  because,  although 
the  injury  was  direct  to  the  estate, 
the  jury  might  give  consequential 
and  exemplary  damages.  The  case 
of  Brewer  v.  Dew,  11  M.  &  W.  625, 
is  to  the  same  effect. 

It  has  nevertheless  been  held  that 
as  the  right  of  action  which  has 
been  conferred  by  statute  on  the 
family  of  one  who  has  perished 
through  the  negligence  of  the  de- 
fendants, is  confined  to  the  pecuniary 
loss  resulting  to  the  plaintiffi  from 
his  death,  and  does  not  extend  to 
compensation  for  their  grief  for  the 
Bufferings  of  the  deceased,  it  is  not 
within  the  scope  of  these  decisions, 
and  may  pass  in  equity  by  an  as- 
signment; Qain  v.  Moore,  15  New 
York,  432. 

It  was  held  in  Sibbald^s  Estate,  6 
Harris,  249,  that  a  claim  against 
the  government  for  preventing  one 
from  felling  the  trees  on  his  land, 
and  thereby  depriving  him  of  the 
benefit  of  a  contract  into  which  he 
bad  entered  for  the  sale  of  the  tim- 
ber, did  not  pass  by  an  assignment 
of ''all  his  estate,  real,  personal  and 
mixed,  and  of  his  goods,  moneys 
and  effects,  and  the  debts  due  or  to 
become  due  to  him."  The  court 
said  that  where  the  wrong-doer  de- 
rived no  benefit  from  the  act,  it 
would  not  survive  to  his  executors, 
and  could  not  therefore  pass  by  an 
assignment.  But  it  was  at  the  same 
time  held  that  such  a  claim  might 
pass  by  virtue  of  any  order,  writing 
or  act  which  makes  a  specific  ap- 
propriation of  the  whole  or  a  part 
of  the  amount  to  be  recovered. 


It  is  not  easy  to  discern  any  suf- 
ficient ground  for  such  a  distinction. 
An  equitable  assignment  of  a  de- 
mand in  tort  or  contract  is  virtually 
an  irrevocable  power  of  attorney  to 
bring  suit  in  the  name  of  the  as- 
signor, and  receive  the  proceeds; 
Bee  Bromley  v.  Holland,  7  Vesey, 
28;  Bergen  v.  Bennett,  1  Caine's 
Cas.  in  Error,  10;  The  People  v. 
Tioga,  19  Wend.  73.  It  is  not 
therefore  a  transfer  of  the  thing 
'^hich  has  been  injured  or  withheld, 
but  of  the  right  to  compensation 
for  the  damages.  If  this  right  can 
be  transferred  consistently  with  pub- 
lic policy,  a  court  of  equity  will 
sustain  an  assignment  of  the  de- 
mand; if  it  cannot,  the  demand  is 
not  assignable.  It  will  not  be  con- 
tended that  the  rule  which  pre- 
cludes the  assignment  of  a  cause  of 
action  growing  out  of  a  slander,  or 
assault  and  battery,  can  be  evaded 
by  a  transfer  of  the  damages  before 
they  have  been  reduced  to  certainty 
by  a  \erdict  and  judgment. 

The  doctrine  of  Sibbald's  Estate 
derives  some  countenance  from  The 
People  V.  Tioga,  19  Wend.  73,  where 
it  was  held  that  the  court  will 
not  protect  the  assignee  of  a  cause 
of  action  for  a  merely  personal 
tort,  against  a  release  or  entry  of 
satisfaction  by  the  assignor;  but 
the  latter  may,  notwithstanding,  be 
made  answerable  in  damages,  for 
the  breach  of  the  undertaking  im- 
plied in  such  a  transfer  that  nothing 
shall  be  done  to  defeat  the  right 
which  it  purports  to  confer.  Cowen, 
J.  said,  **  Assignments  of  personal 
injuries  must  still  be  regarded  as 
mere  covenants  or  promises,  which 
we  cannot  directly  protect  against 
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the  interference  of  the  immediate 
party,  though  the  defendant  have 
full  notice  of  the  effort  to  assign. 
If  the  person  professing  to  assign 
will  do  prejudice  to  the  right,  by 
extinguishing  or  impairing  it,  the 
party  with  whom  he  deals  must  be 
left  to  his  action  for  damages  ac- 
cording to  the  nature  of  the  under- 
taking." This  reasoning  seems  to 
ke  not  less  fallacious  than  that  in 
Sibbald'8  Estate.  Where  the  sale 
of  a  chose  in  action  is  not  contraiy 
to  public  policy,  it  may  be  specifi- 
cally enforced  by  a  chancellor; 
when  it  is,  it  should  not  be  made 
the  foundation  of  a  recovery  at  law. 
It  is  well  settled  that  an  assign- 
ment of  the  right  under  a  contract 
is  not  less  valid  becaude  the  obliga- 
tion is  executory,  and  depends  on 
the  fulfillment  of  the  consideration; 
Hawley  v.  Brigld,  39  Conn.  26; 
SeoU  V.  Morris,  4  Simons,  607; 
Bracket  v.  Blake,  7  Metcalf,  335; 
Field  V.  The  Mayor  of  New  York,  2 
Selden,179;  Philada.  y.  Loekhardt, 
23  P.  P.  Smith,  211;  Parsons  v. 
Woodtvard,  2  Zabriskie,  196;  Coehr 
ran  v.  Collins,  29  California,  129; 
St.  Louis  V.  Clemens,  42  Missouri, 
69;  see  Beckham  v.  Drake,  8  M.  & 
W.  846;  11  Id.  315;  but  one  can- 
not assign  a  contract  which  he  has 
not  yet  made,  or  the  right  to  com- 
pensation for  services  which  he  is 
under  no  obligation  to  perform; 
Skipper  y.  Stokes,  42  Alabama,  255 ; 
Jermon  v.  Moffitt,  25  P.  P.  Smith, 
399 ;  Thayer  v.  Kelley,  2  Williams, 
91;  Famsworth  v.  Jackson,  32 
Maine,  419;  Mulhall  v.  Quiim,  1 
Gray,  107.  "  None  of  the  cases," 
said  Shaw,  C.  J.,  "go  so  far  as  to 
hold  that  the  mere  possibility  of 


being  again  employed  by  the  city, 
and  of  earning  wages  under  that 
employment  at  a  future  time,  is 
capable  of  being  assigned.  The 
debt  may  be  conditional,  uncertain 
as  to  amount,  or  contingent,  but  to 
be  the  subject  of  an  assignment, 
there  must  be  an  actual  or  possible 
debt  due  or  to  become  due."  It 
was  further  held  that  the  rule  can- 
not be  evaded  by  giving  a  power  of 
attorney  to  collect  the  amount  when 
due,  with  a  stipulation  that  it  shall 
not  be  revoked ;  see  Hall  v.  Jackson, 

20  Pick.  194. 

Agreeably  to  this  decision,  no 
right  passes  under  a  general  assign- 
ment of  future  wages,  or  even  of 
the  wages  which  the  assignor  ex- 
pects to  earn  under  an  employer 
into  whose  service  he  has  not  yet 
entered,  and  who  has  contracted  no 
obligation  to  him;  see  Jermon  v. 
MoffiU. 

It  has,  notwithstanding,  been  de- 
termined in  Massachusetts,  that 
wages  "to  be  earned"  under  an  ex- 
isting service  or  employment  are 
not  less  susceptible  of  an  effectual 
transfer  because  the  assignor  is  not 
under  an  obligation  to  remain,  and 
may  be  dismissed  before  the  work 
b  performed;  Taylor  v.  Lynch,  5 
Gray,  49;  Hartly  v.  Taply,  2  Id. 
665;  Emery  v.  Lauman,  8  Gushing, 
151;  Tripp  Y.Broamal,  12  Id.  ^76; 
Augur  v.  The  New  York  BelHng 
a>.,  39  Conn.  536;  Garland  y.Hot- 
rington,  51  New  Hamp.  409. 

In  Taylor  v.  Lynch,  an  order 
drawn  by  a  workingman  in  considei^ 
ation  of  necessaries,  and  accepted 
by  his  employer,  was  accordingly 
held  to  be  valid  against  a  subse- 
quent attaching  creditor,  although 
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he  was  working  by  the  piece,  and 
might  have  withdrawn  at  any  time. 
The  case  of  Oarland  v.  Harrington, 
51  New  Hamp.  410,  is  to  the  same 
effect;  and  in  Wallace  v.  The  Hay- 
wood Chair  Co.,  16  Gray  209,  it  was 
held  to  be  immaterial  that  the  term 
for  which  the  assignor  had  agreed  to 
serve  expired  before  the  assignment 
took  effect,  and  that  he  had  been 
re-engaged  at  a  lower  rate.  A 
similar  view  was  taken  in  Boylen  v. 
Leonard,  2  Allen,  407 ;  but  in  Twiss 
v.  Cheever,  2  Allen,  40,  the  court 
held  that  an  assignment  of  the 
salary  of  a  policeman,  or  other  per- 
son engaged  in  the  public  service, 
cannot  extend  beyond  his  existing 
term  of  office,  and  take  effect  on 
the  wages  earned  subsequently  to 
his  reappointment. 

In  Field  v.  The  Mayor  of  New 
Y(yrk,  2  Selden,  179,  Bell,  who  was 
habitually  employed  as  a  printer 
by  the  City  of  New  York,  assigned 
the  amount  which  might  become  due 
to  him  for  such  work,  as  security  for 
a  debt.  He  subsequently  entered 
into  a  contract  with  the  city  for 
printing,  which  was  fulfilled  on  his 
part,  and  it  was  held  that  the  as- 
signor was  entitled  to  the  sum  thus 
earned,  and  might  enforce  his  claim 
by  a  bill  in  equity.  Welles,  J., 
said:  ''It  is  contended  by  the  coun- 
sel for  the  appellants  that  the  as- 
signment of  Bell  did  not  pass  any 
interest  which  was  the  subject  of  an 
assignment,  for  the  reason  that  there 
was  no  contract,  at  the  time,  between 
Bell  and  the  corporation  of  the  city, 
by  which  the  latter  was  under  any 
binding  obligation  to  furnish  the 
former  with  job  printing  or  to  pur- 
chase of  him  paper  or  stationery; 


and  that,  therefore,  the  interest  was 
of  too  uncertain  and  fleeting  a  char^ 
acter  to  pass  by  assignment.  There 
was  indeed  no  present,  actual,  poten- 
tial existence  of  the  thing  to  which 
the  assignment  or  grant  related, 
and,  therefore,  it  did  not,  and  could 
not  operate  eo  insianti  to  pass  the 
claim  which  was  expected  there- 
after to  accrue  to  Bell  against  the 
corporation;  but  it  did,  neverthe- 
less, create  an  equity  which  would 
seize  upon  those  claims  as  they 
should  arise,  and  would  continue  so 
to  operate  until  the  object  of  the 
agreement  was  accomplished.  On 
this  principle  an  assignment  of 
freight  to  be  earned  in  future,  will 
be  upheld,  and  enforced  against  the 
party  from  whom  it  becomes  due. 
Story's  Eq.  Jur.  §  1055,  and  author- 
ities there  cited ;  Langton  v.  Horton 
and  Mitehell  v.  Winslow,  supra; 
Story  on  Bailments,  §  294.  What- 
ever doubts  may  have  existed  here- 
tofore on  this  subject,  the  better 
opinion,  I  think,  now  is,  that  courts 
of  equity  will  support  assignments, 
not  only  of  choses  in  action,  but  of 
contingent  interests  and  expecta- 
tions, and  of  things  which  have  no 
present  actual  existence,  but  rest  in 
possibility  only,  provided  the  agree- 
ments are  &irly  entered  into,  and  it 
would  not  be  against  public  policy 
to  uphold  them.  Authorities  may 
be  found  which  seem  to  incline  the 
other  way,  but  which,  upon  exami- 
nation, will  be  found  to  have  been 
overruled,  or  to  have  turned  upon 
the  question  of  public  policy." 
This  decision  seems  to  be  in  accord- 
ance with  Taylor  v.  Lynch,  but  is 
not  easily  reconcilable  with  the  rule 
laid  down  in  Midhall  v.  Quinn, 


1630 


EQUITABLE    ASSIGNMENTS. 


An  assignment  of  the  right  to 
compensation  under  a  contract  with 
a  municipal  corporation,  is  not  less 
valid,  if  the  work  be  actually  per- 
formed^ because  the  contract  was 
informal,  and  might  have  been  re- 
pudiated by  the  corporation.  Wet- 
more  v.  San  FraneiscOy  44  Cali- 
fornia, 294.  See  Bracket  v*  Blake^ 
7  Metcalf,  335;  Philadelphia  v. 
Lockhardt,  23  P.  F.  Smith,  211^ 
arUe,  1628. 

It  was  held  in  Hassie  v.  The 
Congregaiioriy  35  California^  378, 
that  aji  assignment  of  the  amount 
that  may  become  due  under  an 
executory  contract  confers  no  in- 
terest that  can  be  attached  by  the 
creditors  of  the  assignee,  until  the 
work  haj9  advanced  sufficiently  ta 
give  rise  to  a  present  debt,  al- 
though it  need  not  be  due. 

When  it  is  said  that  an  execu- 
tory contract  for  work  and  labor 
may  be  assigned,^  what  we  are  to 
understand  by  the  phrase  is  the 
right  to  compensation  for  the  work 
when  done,,  and  not  the  right  to 
perform  the  work.  A  trust  or  con- 
fidence cannot  be  delegated,  nor 
can  one  who  has  coveu  anted  to  do 
an  act  req^uiring  skill  and  pro- 
ficiency, put  another  in  his  place 
without  the  consent  of  the. oppo- 
site party ;  Lanaden  v.  M*  Carthy^ 
45  Missouri,  106;  Flanders  v 
Lamphear,  9  New  Hamp..  201 
Bethlehem  v.  Annis,  40  Id.  34,  40 
Burger  v.  Bice,  3  Indiana,  125 
Bichardson  v.  Mellish,  2  Bing 
229. 

For  like  reasons  the  right  to  the 
services  of  a  laborer  or  servant 
cannot  be  assigned,  nor  can  he  be 
compelled  to  work  for  a  difiereut 


master  or  employer  from  him  to 
whom  he  engaged  himself;  Daven^ 
port  V.  Gentry,  9  B.  Monroe,  429  ; 
Bethlehem  v.  Annis,  40  New  Hamp. 
34. 

So  a  license  to  shoot,  fish,  or  ex- 
ercise any  other  right  on  the  land 
of  another  which  is  not  in  the  na- 
ture of  property,,  is  a  personal  trust 
or  confidence  which  cannot  be 
transferred  to  a  third  person ;  see 
Goioles  V.  Kidder,  24  New  Hamp. 
564 ;  2  American  Lead.  Cases,  550, 
5t  ed.  But  such  a  license  may  be 
so  worded  as  to  operate  as  the 
grant  of  a  profit  d  prendre,  and 
will  then  be  assignable ;  see  Wick- 
ham  v..  Hatjoker,,  7  M.  &  W.  63. 

Agreeably  to  the  English  au- 
thorities which  have  been  generally 
recognized  in  the  United  States, 
the  pay  or  salary  of  an  officer  of 
the  government,,  or  a  pension  given 
as  a  reward  for  public  services, 
cannot  be  assigned  by  anticipation, 
or  attached  by  his  creditors ;  Emer- 
son V.  Hall,.  13  Peters,  409 ;  Billings 
V.  O'Brien,  45  Howard  Pr.  392;  14 
Abbott  Pr.  N.  S.  238.  But  in  the 
State  Bank  v.  Hastings,  15  Wis- 
consin,, 75,  an  order  drawn  by  the 
judge  of  a  Circuit  Court  on  the 
State  Treasurer,  directing  the  '^  said 
bank,  on  the  1st  of  October  next, 
to  pay  the  amount  of  my  quarterly 
salary  commencing  on  that  day," 
was  held  to  vest  the  right  irre- 
vocably in  the  payee;  see  Merre- 
weaiher  v.  Herran,  8  B.  Monroe, 
162,  164 ;  Couch  v.  Delaplaine,  2 
Comstock,  397.  So  in  Brocket  v. 
Blake,  7  Metcalf,  335,  the  quarter's 
salary  of  the  City  Marshal,  which 
was  to  become  due  on  the  first 
of  January,  1844,.  was  declare  to 
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be  a  possibility  coupled  with  an 
interest,  and  as  such  capable  of 
being  assigned. 

Champerty  and  Maintenance. 
— The  rule    that    land    held    ad- 
versely shall  not  be  granted,  was 
too  deeply  fixed  in  the  common 
law  to  yield  to  the  novel  doctrine 
that  rights  of  action  are  not  less 
objects  of  commerce  than  rights  at- 
tended with    possession^  and    the 
assignment  of  a  right  of  entry^  or 
a  contract  made  in  consideration 
of  such  a  transfer,  is  still,  in  many 
of  the  States,  invalid ;  see  Berry  v. 
Adams,  3  Allen^  493 ;  Happiss  v. 
Eakridge,  2  Iredell,  Eq.  254,  255  ; 
Michael   v.  Doe,   1    Carter,  481 ; 
Oalbreath  v.  Doe,  8  Blackford,  366 ; 
William  v.  Hickman,  1   Indiana, 
192 ;  Loud  v.  Darling,  7  Id.  206 ; 
West  V.  Raymond,  21  Id.  305 ;  Oer- 
man  v.  Orier,  32  Id.  249;  Kin- 
eaid  y.  Meadam,  3    Head,  192; 
JEarly  v.  Oarland,  13   Grattan,  1 ; 
Brickner  v.  Lawrence,  1  Douglas, 
19  ;  Poe  V.  Davis,  29  Alabama,  576 ; 
Wadsworth  v.  James,  2  Johnson's 
Gases,  417;  2  Caine's  Cases,  296; 
Whitaker    v.    Cone,    2    Johnson's 
Cases,  58 ;  Hoyle  v.  Login,  4  Dever- 
eux,  495;  Williams  v.  Council,  4 
Jones,  265 1  Webster  v.  Van  Steen- 
burgh,  46  Barb.,  211 ;    Vroom  v. 
Shepherd,  14  Barb.,  441 ;  Jackson  v. 
Kitchman,  8  Johnson,  479 ;  Jack- 
son V.  Andrews,  7    Wend.,   452; 
Bing  v.  Oray,  6  B.  Monroe,  368 ; 
Oraham  v.  Webb,  29  Georgia,  320. 
Agreeably  to  some  of  the  au- 
thorities, the  prohibition  does  not 
apply  unless  the  right  is  adverse  as 
well  as  the  possession;  see  Laverty 
V.  Moore,  33  New  York,  658;  Bomie 
V.  Brahe,  3  Duer,  35;  Coming  v. 


The  Troy  Factory,  39  Barb.,  311; 
Neioton  v.  M'Lean,  41  Id.  285;  KerU 
V.  Harcourt,  33  Id.  49;  Jackson  v. 
Ji^?,  5  Wend.,  532;  Gregory  y.  Ford, 
5  B.  Monroe,  471 ;  Cawsey  y.  Driver, 
13  Alabama,  818;  and  the  fact  that 
one  of  several  adjacent  owners,  or 
occupiers  of  land  holding  under 
the  same  title,  has  built  or  en- 
croached on  the  land  of  another, 
will  not  preclude  the  latter  from 
conveying  the  premises  to  a  third 
person,  or  from  entering  into  an 
agreement  with  him  to  bring  or 
maintain  a  suit ;  Orary  v.  Ooodman, 
22  New  York,  170;  Salles  v.  BeU, 
53  Barb.,.  247.  But  this  distinction 
has  been  disregarded  in  other  in- 
stances, and  an  adverse  possession, 
although  without  color  of  right, 
held  to  avoid  the  deed;  see  jfifm- 
eaid  V.  Meadows,  3  Head,  188;  Pick- 
ens V.  Delozier,  2  Humphrey,  400; 
Harmon  v.  Jones,  7  Smedes  &  Mar- 
shall, 111 ;  Barry  v.  Adams,  3  Allen, 
493 ;  Sherwood  v.  Waller,  20  Conn., 
262. 

It  is  held  in  some  of  the  States 
that  a  conveyance  by  a  disseizor  is 
valid  as  between  the  parties,  and  a 
recovery  by  the  grantor,  or  in  his 
name,  will  inure  to  the  benefit  of 
the  grantee;  Den  v.  Oeiger,  4  Hal- 
sted,  225;  Jackson  v.  Dement,  9 
Johnson,  55 ;  Livingston  v.  Proseus, 
2  Hill,  526;  Howard  v.  Howard, 
17  Barbour,  663;  Hamilton  v. 
Wright,  37  New  York,  502;  Ed- 
wards V.  Boy,  18  Vermont,  473; 
The  University  v.  Joslyn,  21  Id., 
52;  Den  v.  Shotwell,  3  New  Jersey, 
465;  Stockton  v.  Williams,  1  Doug- 
las, (Mich.),  546;  Abemethey  v. 
Boardman,  24  Alabama,  189. 

This  interpretation  virtually  nul- 
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lifies  the  rule,  and  it  is  held  with 
more  reason  in  Massachusetts  that 
such  a  grant  is  inyalid  for  all  pur* 
poses,  and  will  not  preclude  the 
grantor  from  conveying  the  premi- 
ses to  a  third  person,  after  he  has 
r^ained  possession  by  re-entering, 
or  through  the  judgment  of  a  court 
of  law ;  Brindy  v.  WhUing^  5  Pick. 
848;  Qibwn  v.  Shear  eVy  1  Murphy, 
114 

As  a  conveyance  of  land  held 
adversely  is  void  as  against  the 
terre  tenant,  so  it  cannot  be  relied 
on  by  him  as  a  defence  to  an  eject- 
ment by  the  grantor.  See  Berry  v. 
jiciafiw,  3  Allen,  493 ;  Loud  v.  Dar- 
ling, 7  Id.  206;  Kincaid  v.  Meadr 
aw8, 3  Head,  192 ;  Wilson  v.  Nance, 
11  Humphrey,  189;  MeMdhan  v. 
Allen,  34  Barbour,  56;  Dearmond 
V.  Brooking,  37  Georgia,  5;  HoUhr 
kisa  V.  Auburn  Railroad  Co,,  36 
Barbour,  600. 

The  doctrine  did  not  take  root  in 
Pennsylvania,  where  it  was  held, 
from  the  first  settlement  of  the 
Province,  that  "owing  to  the  equal- 
ity of  conditions,"  "there  was  no 
danger  of  maintenance  from  the 
interference  of  powerful  individ- 
uals, and  it  had  never  been  made  a 
question  whether  the  grantor  or 
devisor  was  in  or  out  of  possession ;" 
Shoever  v.  Whitman,  6  Binney,  416, 
421.  Such  also  is  the  common 
law  of  Ohio  and  New  Hampshire ; 
Haddock  v.  WilmoU,  5  New  Hamp. 
181,  188 ;  HaU  v.  Ashhy,  9  Ohio, 
96;  Cassingery,  Welch,  15  Id.  156; 
Borland  v.  Marshall,  2  Ohio,  N.  S. 
308. 

It  was  declared  in  like  manner 
in  Sims  v.  De  Graffenreid,  4  Mc- 
Cord.  253,  that  from  the  earliest 


times,  in  South  Carolina,  one  who 
had  a  good  title  to  lands  might 
convey  them  to  a  stranger  without 
entry  by  himself  or  any  previous 
possession  by  his  ancestors,  or  ever 
having  received  rents ;  and  the  sub- 
sequent course  of  decision  is  to  the 
same  effect;  Ruggs  v.  Ellis,  1  Bay. 
107;  Poyas  v.  WUkins,  12  Richard- 
son,  420,  428. 

In  Illinois  the  disability  has  been 
removed  by  statute,  and  there  is 
no  rule  which  prohibits  the  pur- 
chase of  claims  or  titles  on  specula^ 
tion,  or  for  the  purpose  of  prose- 
cuting them  in  the  courts;  Fetrow 
V.  Merriweaiher,  53  Illinois,  275; 
Shortall  v.  Hinldey,  31  Id.  219; 
and  such  would  also  seem  to  be  the 
case  in  Virginia,  Michigan,  Califor- 
nia, Mississippi  and  Texas;  Cassidy 
V.  Jackson,  45  Mississippi,  397 
Matthewson  v.  Fiteh,  22  California, 
86;  Roberts  v.  Cooper,  20  Howard 
467 ;  Butwiek  v.  Franklin,  38  Texas 
458 ;  Carringion  v.  Ooddin,  13  Grat 
tan,  587.  So  a  right  of  entry  may 
now  be  assigned  in  England  under 
the  8  &  9  Victoria,  c.  106,  s.  4; 
although  this  enactment  does  not 
authorize  the  assignment  of  a  right 
to  enter  for  condition  broken ;  see 
Hunt  V.  Bishop,  8  Exchequer,  675; 
1  Smith's  Leading  Cases,  127,  7 
Am.  Ed. 

The  doctrine  that  controverted 
or  litigated  rights  should  not  be  as- 
signed lest  the  defendant  should  be 
oppressed  by  violence  or  undue  in- 
fluence, would  have  been  of  little 
avail  if  such  aid  could  have  been 
procured  by  the  promise  of  a  reward 
or  through  an  agreement  to  divide 
the  spoils.  Contracts  savoring  of 
champerty  or  maintenance  were  ao- 
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cordingly  r^^arded  with  disfavor 
by  the  common  law,  and  forbidden 
by  statute,  and  such  a  grant  or  as- 
signment will  neither  pass  the  legal 
title  nor  be  upheld  by  a  chancellor ; 
Burke  y.  Burke,  14  Wisconsin,  131. 

An  agreement  among  persons 
having  a  common  interest  to  unite 
for  the  vindication  of  their  right 
is  not  within  this  rule;  Thompson y. 
MoTBhaU,  36  Alabama.  501;  TOlr 
man  v.  Searcy,  7  Humphreys,  347; 
Speiglemyer  v.  Orawford,  6  Paige, 
264;  nor  does  it  preclude  a  convey- 
ance of  part  of  the  land  in  dispute 
to  a  son,  or  relative,  in  considera- 
tion of  his  services  in  maintaining 
the  suit;  Thatheimery.Brinkerhoff, 
20  Johnson,  380;  3  Cowen,  623; 
Sayles  v.  TibbUU,  5  Rhode  Island, 
79.  In  this  instance  the  Court  of 
Errors  and  Appeals  enforced  an 
agreement  to  bear  half  the  expense 
of  an  ejectment  which  had  been 
brought  by  a  brother-in-law,  in  con- 
sideration of  receiving  one-fourth 
of  the  premises  in  dispute. 

For  like  reasons,  a  husband  may 
lend  his  aid  to  a  suit  for  the  re- 
covery of  land  which  his  wife  may 
by  possibility  inherit;  CHUelandy, 
Failing,  5  Denio,  308;  and  the 
principle  is  the  same  where  one  has 
an  interest  in  the  question,  though 
not  in  the  property  in  dispute; 
Domin  v.  Smith,  35  Vermont,  69. 
And  it  may  be  said  in  general  that 
consanguinity,  affinity,  or  a  chari- 
table desire  to  assist  a  friend  or 
neighbor  in  the  prosecution  of  a 
right  which  he  believes  to  be  just, 
is  a  sufficient  answer  to  a  charge  of 
maintenance;  see  Shirley  y»  Riggs^ 
11  Humphreys,  55;  Perrine  v. 
JDoane,  3  Johnson  Ch.  508.  The 
VOL.  n. — 103 


question  is  nevertheless  one  of  cir- 
cumstances, and  a  contract  which 
tends  to  promote  litigation  or  pre^ 
vent  the  amicable  settlement  of  a 
controversy,  is  not  less  objectionable 
because  the  parties  to  it  are  con- 
nected by  blood  or  marriage; 
Barker  v.  Barker,  14  Wisconsin, 
131. 

In  Thalheimer  v.  Brinekerhoff, 
the  Chancellor  said:  ''It  was  a 
principle  of  the  common  law  that 
a  right  of  action  could  not  be  trans- 
ferred by  him  who  had  the  right  to 
another.  When  we  seek  the  reason 
of  this  rule,  we  find  it  in  the  motive 
already  mentioned,  an  apprehension 
that  justice  would  fail,  and  oppres- 
sion would  follow,  if  rights  of  action 
might  be  assigned.  Nothing,  says 
Coke  (Co.  Lit.  114,  a),  in  action, 
entry,  or  re-entry,  can  be  granted 
over;  for  so  under  color  thereof 
pretended  titles  might  be  granted 
to  great  men,  whereby  right  might 
be  trodden  down  and  the  weak  op- 
pressed. Feeble,  partial,  and  cor- 
rupt, must  have  been  the  adminis- 
tration of  justice  where  such  a 
reason  could  have  force.  In  early 
times,  this  rule  concerning  rights  of 
action  was  rigorously  enforced.  As 
the  entire  right  of  action  could  not 
be  assigned,  so  no  part  of  it  could 
be  transferred,  and  no  man  could 
purchase  another's  right  to  a  suit, 
either  in  whole  or  in  part  Hence 
the  doctrine  of  maintenance  which 
prohibits  contracts  for  a  part  of  the 
thing  in  demand,  was  adopted  as 
an  auxiliary  regulation,  to  enforce 
the  general  principle  which  pro- 
hibited the  transfer  of  all  rights  of 
action.  But  the  rule  of  the  com- 
mon law,  that   rights    of  action 
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cannot  be  assigned,  has  in  modern 
times  been  reversed;  the  apprehen- 
sion that  justice  would  be  trodden 
down  if  property  in  action  should 
be  transferred,  is  no  longer  enter- 
tained; and  the  ancient  rule  now 
serves  only  to  give  form  to  some 
legal  proceedings.  In  the  courts 
of  equity  this  rule  was  never  fol- 
lowed; and  those  courts  have 
always  considered  and  treated  the 
rule  as  unjust,  and  have  supported 
assignments  of  rights  of  action. 
Experience  has  fully  shown,  not 
only  that  no  evil  results  from  the 
assignments  of  righU  of  action,  but 
that  the  public  good  is  greatly  pro- 
moted by  the  free  commerce  and 
circulation  of  property  in  action,  as 
well  as  of  property  in  possession. 
The  general  law,  both  in  England 
and  here,  now  is  that  rights  of 
action  may  be  transferred ;  and  as 
the  laws  concerning  maintenance 
are  still  in  force,  the  present  state 
of  the  law  b,  that  while  an  entire 
right  of  action  may  be  transferred 
to  a  purchaser,  with  complete 
effect,  a  contract  to  transfer  a  part 
of  a  right  of  action  is  void.  The 
primary  rule  forbidding  the  as- 
signment of  a  right  of  action  has 
ceased,  but  the  auxiliary  sanction 
concerning  the  assignment  of  a 
part  of  such  a  right  remains  in 
force.  The  English  judges,  feeling 
that  the  original  reasons  for  the 
law  of  champerty  and  maintenance 
had  ceased,  have  gradually  miti- 
gated that  law,  by  interpretations 
and  exceptions;  and  the  present 
state  of  English  opinion  on  this 

subject  may  be  seen  in  4  D.  &  E. 
340,  341,  where  BuUer,  Justice, 
expresses  himself  in  terms  which 


do  not  disguise  his  contempt  for 
the  whole  doctrine  of  maintenance. 
"  Our  statute  concerning  cham- 
perty and  maintenance  is  a  com- 
pilation of  the  several  English 
statutes  relating  to  the  same  sub- 
jects ;  and  it  declares  certain  con- 
tracts void.  This  statute  through- 
out makes  or  supposes  a  distinc- 
tion, which  before  prevailed  in  the 
rules  of  the  common  law,  between 
maintenance  which  is  innocent  and 
that  which  is  unlawful.  To  main- 
tain the  suit  of  another  is  unlawful, 
unless  the  person  maintaining  has 
some  interest  in  the  subject  of  the 
suit,  or  unless  he  is  connected  with 
the  suitor  in  some  social  relation. 
These  are  the  exceptions  to  a  gen- 
eral rule ;  4ind  they  are  exceptions 
which  rest  upon  the  strongest 
ground  of  reason,  as  well  as  the 
support  of  authority.  Where  the 
person  promoting  the  suit  of  an- 
other has  any  interest  whatever  in 
the  thing  demanded,  distinct  fiom 
that  which  he  may  acquire  by  an 
agreement  with  the  suitor,  he  is  in 
effect  also  a  suitor,  according  to  the 
nature  and  extent  of  his  interest. 
To  deny  to  such  a  person  the  bene- 
fit which  he  might  receive  from  a 
suit  conducted  mainly  or  partly 
for  the  benefit  of  another,  would  be 
to  close  the  temple  of  justice  against 
all  persons  not  parties  to  the  suit, 
and  yet  having  interests  in  the 
subject  of  litigation,  which  may  be 
affected  by  the  determination  of 
the  cause.  It  is,  accordingly,  a 
principle  that  any  interest  what- 
ever in  the  subject  of  the  suit  is 
sufficient  to  exempt  him  who  gives 
aid  to  the  suitor  from  the  charge 
of  illegal  maintenance.    Whether 
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this  interest  is  great  or  small,  vest- 
ed or  contingent,  certain  or  uncer- 
tain, it  affords  a  just  reason  to  him 
who  has  such  an  interest  to  par- 
ticipate in  the  suit  of  another,  who 
also  has  or  claims  some  right  to  the 
same  subject ;  Bac.  Abr.  tit.  Main- 
tenance, letter  B,  and  the  several 
authorities  cited. 

"  Where  there  is  consanguinity  or 
afSnitj  between  the  suitor  and  him 
who  gives  aid  to  the  suit,  the  voice 
of  nature  and  the  language  of  the 
law  equally  declare  that  such  as- 
sistance is  not  unlawful  mainte- 
nance. The  relation  of  landlord 
and  tenant,  that  of  master  and  ser- 
vant, acts  of  charity  to  the  poor, 
and  the  exercise  of  the  legal  profes- 
aon,  are  all  cases  in  which  it  is  not 
unlawful  to  give  aid  in  the  conduct 
of  suits  before  the  courts  of  justice. 
Upon  all  such  cases,  these  laws 
were  never  intended  to  operate. 
They  were  intended  to  prevent  the 
interference  of  strangers  having  no 
pretense  of  right  in  the  subject 
of  the  suit,  and  standing  in  no  re- 
lation of  duty  to  the  suitor.  They 
were  intended  to  prevent  traffic  in 
doubt&l  claims,  and  to  operate 
upon  buyers  of  pretended  rights, 
who  had  no  relation  to  the  suitor 
or  the  subject,  otherwise  than  as 
purchasers  of  the  profits  of  litiga- 
tion." 

In  New  York,  "  nothing  is  left 
of  the  old  doctrine  of  maintenance 
beyond  a  statutory  prohibition 
against  taking  a  conveyance  of 
lands  in  suit,  buying  or  selling 
pretended  titles,  and  conspiracies 
falsely  to  move  or  maintain  suits ;" 
2  R.  8.  691,  §  6-8  ;  MoU  v.  Small, 
20  Wend.  212;  22  Id.  403;  Peek 


V.  Briggs,  3  Denio,  109.  The 
statute  consequently  does  not  apply 
unless  the  suit  is  "moved"  or 
maintained  for  a  fake  or  corrupt 
purpose,  or  the  thing  in  dispute  is 
land  held  adversely  to  the  grantor. 
Mott  V.  Small;  Sedgwick  v.  Stantoriy 
14  New  York,  281.  An  agreement 
by  the  complainants  to  prosecute 
and  maintain  the  defendant's  right 
to  the  pro^mption  of  a  lot  of  ground 
before  the  Commissioners  of  the 
General  Land  Office,  in  considera- 
tion of  receiving  one-half  of  the 
proceeds,  if  successful,  was  accord- 
ingly specifically  enforced  in  Sedg- 
wick  V.  Stanton,  and  held  not  to  be 
open  to  the  objection  which  attends 
on  contracts  to  procure  legislation, 
or  bias  the  administration  of  a  de- 
partment of  the  government,  by 
personal  or  private  influence,  as 
distinguished  from  the  public  and 
avowed  use  of  argument  and  proofs ; 
see  1  Smith's  Leading  Cases,  692,  7 
ed.;  MarshM  v.  The  Baltimore  and 
Ohio  Railroad,  16  Howard,  314; 
CoguHlard  v.  Bearaa,  21  Indiana, 
479.  In  the  case  last  cited  an 
agreement  to  prosecute  a  claim 
against  the  government,  pay  all  ex- 
penses, and  receive  a  certain  pro- 
portion of  the  amount  recovered  if 
successful,  was  held  to  be  against 
public  policy  and  invalid,  although 
there  was  no  evidence  that  undue 
means  were  contemplated  or  em-: 
ployed;  it  appearing  that  the  nature 
of  the  demand  was  such  that  it 
could  not  be  enforced  without  an 
act  of  Congress  which  had.  been  ob- 
tained. 

The  evils  which  were  so  strongly 
depicted  by  Coke  as  incident  to 
maintenance  have  diminished  with 
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the  advance  of  law,  and  the  disap- 
pearance of  the  social  and  political 
inequality  which  prevailed  at  an 
earlier  period,  and  the  courts  are 
BOW  disinclined  to  vacate  an  agree* 
ment  on  that  ground  unless  the 
'  motive  is  obviously  sinister  or  cor- 
rupt; see  Richardson  v.  Rowland, 
40  Conn.  666;  ThaOieiTner  v. 
Brinekerhoff,  3  Gowen,  623,  645; 
Sedgwick  v.  Stanton,  14  New  York, 
289,  297;  Roberto  v.  Cooper,  20 
Howard,  467.  But  this  indulgence 
may  be  carried  too  far;  and  the 
case  of  Rogers  v.  Higgins,  67  Illi- 
nois, 245,  ante,  1231,  shows  that  it 
sometimes  leads  to  injurious  conse- 
quences. 

A  chancellor  will  not  encourage 
or  enforce  contracts  which  savor  of 
maintenance  or  champerty,  whether 
they  are  or  are  not  within  the  strict 
l^al  limits  of  those  offences,  as  de- 
fined by  statute;  see  Bather  v. 
Barker,  14  Wisconsin,  131 ;  Hoppm 
V.  Eskndge,  2  Iredell  £q.  54,  56; 
and  it  has  been  said  to  follow  that 
a  cause  of  action  which  has  never 
been  recognized  or  conceded  by  the 
sopposite  party,  and  cannot  be  re- 
duced to  possession  without  a  suit^ 
is  not  susceptible  of  assignment  as 
.against  him;  see  Froeaer  v.  JSi- 
munds,  1  Young  &  Collier,  Ex. 
•481 ;  Kendall  v.  The  United  8tale$, 
1  Wallace,  113;  Barker  v.  Barker, 
44  Wisconsin,  131;  Martin  v. 
Veeder,  20  Id.  436. 

It  was  accordingly  held,  in  the  case 
first  cited,  that  the  right  to  avoid  a 
grant  or  transfer,  as  having  been 
fraudulently  procured,  belonged  ex- 
clusively to  the  injured  party,  and 
could  not  be  exercised  by  an  as- 
signee.   The  point  arose  under  an 


assignment  of  an  interest  conferred 
by  will,  followed  by  an  assignment 
of  the  same  interest  to  the  com- 
plainant, and  it  was  determined 
that  the  latter  could  not  file  a  bill 
to  set  aside  the  first  transfer  on  the 
ground  of  fraud,  against  the  wish 
of  the  assignor  who  refused  to  job 
in  the  suit  The  cases  of  Norton  v.. 
TuMe,Wi  Illinois,  130;  and  Mar- 
shall  V.  Mears,  12  Georgia,  61, 
cover  the  same  ground. 

The  weight  of  authority  never- 
theless is  that  as  a  deed  procured 
by  fraud  is  voidable,  the  grantee 
cannot  rely  on  it  as  invalidating  a 
subsequent  conveyance  by  the 
grantor.  The  law  was  so  held  in 
Livingston  v.  The  Peru  Iron  Co.,  9 
Wend.  511,  with  reference  to  a 
grant  of  real  estate,  and  the  princi- 
ple is  hot  less  applicable  when  chat- 
tek  are  in  question;  ante. 

Whatever  may  be  thought  on 
this  point,  it  would  seem  clear 
that  the  right  to  enforce  an  ex- 
press, resulting,  or  constructive 
trust,  or  contract  to  sell  and  con- 
vey, may  be  transferred  to  an  as- 
signee and  enforced  by  him  whether 
the  defendant  does  or  does  not 
admit  the  existence  of  the  fiduci- 
ary obligation  alleged  in  the  bill; 
Baker  Y.  Whitney,  3  Sumner,  476; 
Allen  Y.8miih,llMgh,2iS.  '<The 
main  objection,"  said  Story,  J., 
^  taken  to  the  operation  of  this  deed, 
is,  that  at  the  time  of  the  con- 
veyance by  Stimson  to  Baker  the 
defendant  was  in  full  possession 
and  seizin  of  the  premises,  claim- 
ing them  in  his  own  right,  and,  of 
course,  that  Stimson  was  then  dis- 
seized and  the  conveyance  to  Baker 
void  under  the  operation  of  the  com- 
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mon  law  relatiye  to  maintenance 
and  champerty,  and  the  statute  of 
32  Henry  8,  ch.  9,  made  in  aid 
thereof.  This  statute  prohibits  un- 
der penalties  the  buying  or  selling 
of  any  pretended  right  or  title  to 
land,  unless  the  vendor  is  in  actual 
possession  of  the  land,  or  of  the 
reversion  or  remainder.  The  object 
of  the  statute,  as  well  as  of  the  com- 
mon law,  was,  doubtless,  to  prevent 
the  buying  up  of  controverted  legal 
titles,  which  the  owner  did  not 
think  it  worth  his  while  to  pursue, 
upon  mere  speculation;  so  that,  in 
&ct,  it  might  properly  be  deemed 
the  mere  purchase  of  a  lawsuit 

''The  old  oases  upon  this  subject 
have  gone  a  great  way,  further  in- 
deed than  would  now  be  sustained 
in  courts  of  equity,  which  have 
broken  in  upon  some  of  the  doc- 
trines established  thereby.  But,  be 
this  as  it  may,  neither  common  law, 
nor  the  statute,  applies  to  a  trust 
estate  actually  existing,  either  by 
the  acts  of  the  parties,  or  by  con- 
struction of  law.  Thus,  a  eegttd 
qtie  trud  may  lawfully  dispose  of 
his  trust  estate,  notwithstanding  his 
title  is  contested  by  the  trustee,  for 
the  latter  can  never  disseize  the 
former  of  the  trust  estate,  but  so 
long  as  it  continues,  the  possession 
of  the  trustee  is  treated,  at  least  in 
a  court  of  equity,  as  the  possession 
of  the  cestui  que  trust.  If  a  con- 
tract is  made  for  the  sale  of  land, 
the  contractee  may  sell  and  assign 
the  whole,  or  a  part,  or  make  a 
binding  sub-contract  respecting  the 
same^  whether  there  be  a  controvers^r 
respecting  the  specific  performance 
of  the  original  contract,  or  not 
The  case  of  Wood  v.  GhriffUh  (1 


Swanston,  55,  56),  is  fully  in  point 
upon  this  doctrine,  even  when  the 
assignment  or  sale  is  made  during 
the  pendency  of  a  suit  for  a  specific 
performance.  I  repeat  it,  therefore, 
that  the  whole  question,  whether 
the  deed  from  Stimson  to  Baker 
was  a  valid  conveyance  or  not,  de- 
pends upon  the  point  whether,  at 
the  time,  the  defendant  was  actually 
or  constructively  a  trustee  of  the 
premises  for  Stimson." 

It  was  declared  in  KendaU  v.  The 
U.  8.,  that  ''The  debt  or  fund  as  to 
which  such  an  equitable  assignment 
can  be  made  must  be  some  recog- 
nized or  definite  fund  or  debt  in 
the  hands  of  a  person  who  admits 
the  obligation  to  pay  the  assignor; 
or  at  least,  it  must  be  some  liqui- 
dated demand,  capable  of  being  en- 
forced in  a  court  of  justice.  We 
apprehend  that  the  doctrine  has 
never  been  held  that  a  claim  of  tio 
fixed  amount,  nor  time,  nor  mode 
of  payment;  a  claim  which  has 
never  recdved  the  assent  of  the 
person  against  whom  it  is  asserted, 
and  which  remains  to  be  settled  by 
negotiation  or  suit  at  law,  can  be 
so  assigned  as  to  give  the  assignee 
an  equitable  right  to  prevent  the 
original  parties  from  compromising 
or  adjusting  the  claim  on  any  terms 
that  may  suit  them.''  The  explana- 
tion of  this  decision  may  be  found 
in  the  peculiar  nature  of  the  claim 
as  arising  out  of  a  treaty  between 
the  Gt)vernment  of  the  United 
States  and  the  Cherokee  Indians. 

It  seems  to  be  generally  conceded, 
notwithstanding  the  dicta  in  White 
V.  Skinner,  23  Vermont,  531,  that 
the  mere  circumstance  that  a  de- 
mand is  unliquidated,  or  the  amount 
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due  controverted,  will  not  prevent 
it  from  passing  to  an  assignee,  or 
render  a  compromise  or  settlement 
without  his  assent  valid.  See  West- 
cott  V.  Potter,  40  Vermont,  271; 
MulhaU  V.  Quinn,  1  Gray,  107. 
And  the  weight  of  authority  is  that 
the  purchase  of  a  cause  of  action, 
with  a  view  of  enforcing  it  for  one's 
own  benefit  by  a  suit  in  the  name 
of  the  assignor,  b  not  maintenance, 
unless  the  subject-matter  is  land 
held  adversely,  or  the  right  to  dam- 
ages for  a  personal  injury;  seeDan- 
farih  V.  Shuter,  28  Vt,  896. 

Contracts  with  Attorneys, — 
A  contract  by  an  attorney  to  in- 
stitute or  conduct  a  suit,  in  con- 
sideration of  receiving  the  whole 
or  a  part  of  the  amount  or  prop- 
erty recovered,  contravenes  the 
policy  which  forbids  champerty 
and  maintenance,  and  cannot  be 
enforced.  Davis  v.  Sharon,  15  B. 
Monroe,  64 ;  Boardman  v.  Thomp- 
son,  25  Iowa,  487;  ThuT$Um  v. 
Perdvaly  1  Pick.  415;  Low  v. 
Hutchinson,  37  Maine,  196;  Mer- 
ritt  V.  Lambert,  10  Paige,  862; 
In  re  Bleakley,  5  Id.  311 ;  Wills 
V.  Lonhat,  10  Id.  352 ;  2  Denio, 
607;  Berrien  v.  M'Lane,  Hoff- 
man Ch.  421,  426;  Birkey  v. 
Vattier,  1  Ohio,  132;  Wickly  v. 
HaU,  13  Id.  167  ;  EUioU  Y.ifClel- 
land,  17  Alabama,  266;  Dumas 
V.  Smith,  lb.  305 ;  Lafordy  v. 
Jetty,  13  Indiana,  117;  22  Id. 
471 ;  Scoby  y.  Ross,  15  Indiana, 
117 ;  Martin  v.  Veeder,  14  Wiscon- 
sin, 126;  Martin  v.  Clarke,  8 
Rhode  Island,  389;  HoUoway  v. 
Love,  7  Porter,  488;  Potts  v. 
Francis,  8  Iredell  Eq.  300 ;  Brothr 
erson  v.  Consalus,  26  Howard  Pr. 


213;  GriHv.2/eaTy,16C.B.(N.S.), 
73;  Earls  v.  Hopwood,  9  Id.  666. 

This  doctrine  does  not  necessa- 
rily preclude  the  attorney  from 
stipulating  for  a  contingent  fee 
depending  on  the  amount  recov- 
ered, but  not  charged  upon  or  pay- 
able out  of  it ;  M' Donald  v.  Tal- 
bot, 29  Iowa,  170 ;  and  it  seems  to 
be  generally  conceded  that  the 
champertous  or  illegal  nature  of 
the  express  contract  will  not  pre- 
clude the  recovery  of  a  reasonable 
compensation,  under  a  quantum 
meruit;  Steams  v.  Felkner,  25 
Wisconsin,  694 ;  Oritt  v.  Leary,  16 
C.  B.  (N.  S.),  73. 

It  was  held  in  Oritt  v.  Leary, 
that  when  such  a  contract  was 
to  be  carried  into  effect  in  England, 
it  was  not  less  illegal  there,  because 
made  in  France  and  sanctioned  by 
the  lex  loci  contractus.  And  it  was 
declared  in  like  manner  in  West  v. 
Raymond,  21  Indiana,  305,  that  a 
contract  by  which  the  attorney  is 
to  have  a  part  of,  or  the  entire 
subject-matter  of,  the  litigation  b 
void,  not  only  as  between  the 
parties,  but  as  it  regards  third  per- 
sons. 

In  Steams  v.  Felkner,  25  Wis- 
consin, 594,  an  agreement  by  an 
attorney  to  prosecute  the  suit,  pay 
the  expenses  and  divide  the  amount 
recovered  with  the  client,  was  held 
to  be  champertous  and  invalid. 
The  authorities  in  Iowa  are  to  the 
same  effect ;  Boardman  v.  Thomp- 
son, 25  Iowa,  487 ;  and  it  is  held 
on  like  grounds  in  Ohio,  that  a 
contract  which  assumes  to  give  the 
attorney  such  an  interest  in  the 
subject-matter  in  dispute  as  will 
preclude  the  plaintiff  from  settling 
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the  controyersj  in  a  way  to  pro- 
mote his  interest  and  put  an  end  to 
litigation,  is  against  good  policy, 
and  may  be  treated  as  invalid ; 
Key  V.  Vattier,  1  Ohio,  132 ;  Levns 
V.  Lewis,  15  Ohio,  N.  S.  715. 

The  better  opinion  seems  to  be 
that  it  is  immaterial  whether  the 
aid  given  for  the  maintenance  of 
the  cause  consists  of  money  or 
services,  and  that  an  agreement 
by  an  attorney  or  agent  to  con- 
duct or  prosecute  a  suit,  in  con- 
sideration of  receiving  part  of  the 
land  or  fund  in  dispute,  may  be 
invalid,  although  the  costs  and 
charges  are  to  be  defrayed  by  him, 
and  not  by  the  principal  or  client ; 
Lathrop  v.  The  Amherst  Bank,  9 
Metcalf, 439 ;  Boardmany,  Thomp- 
son, 25  Iowa,  487 ;  Backus  v.  Byron^ 
4  Michigan,  635;  Davis  v.  Sha- 
ron, 15  B.  Monroe,  64 ;  Thompson 
V.  Warren,  3  Id.  488 ;  WUhiie  v. 
Roberts,  4  Dana,  172;  Rust  v. 
Lance,  4  Littell,  411. 

In  the  case  first  cited,  an  agree- 
ment between  A.  and  B.  that  B. 
should  institute  legal  proceedings 
against  a  third  person  on  behalf 
of  A.,  and  receive  a  certain  per- 
centage on  the  amount  recovered, 
and  that,  in  the  event  of  failure,  A. 
should  only  pay  the  sum  actually 
expended,  was  accordingly  held  to 
be  so  far  illegal  and  void,  that  B. 
could  not  sustain  an  action  on  the 
agr^ment  against  A.  Dewey,  J., 
said :  '^  It  was  suggested  in  the  argu- 
ment that  the  &cts  here  shown  do 
not  bring  the  case  strictly  within  the 
definition  of  champerty,  as  the 
plaintiff  was  not  to  conduct  the  suit 
wholly  at  his  own  expense,  but  was, 
in  the  event  of  a  failure  to  sustain 


the  action,  to  be  remunerated  for 
hb  actual  expenses.  It  is  true  that 
some  of  the  elementary  books,  in 
defining  champerty,  say  that  the 
champertor  is  to  carry  on  the  suit  at 
his  own  expense ;  fs  4  Bl.  Com.  135 ; 
Chit  Com.  5  Amer.  ed.  675.  Other 
books  of  equal  authority  omit  this 
part  of  the  definition  of  champerty ; 
as  1  Hawk.  c.  84,  §  1 ;  Co.  Lit.  368, 
b.  Maintenance  and  champerty,  if 
we  are  to  judge  from  the  manner  in 
which  they  are  usually  introduced 
in  connection  with  this  subject,  are 
deemed  illegal,  not  from  the  consid- 
eration that  all  the  expenses  of  the 
litigation  are  to  be  borne  by  a 
stranger,  but  in  reference  to  the 
evils  resulting  from  officious  inter- 
meddling, and  upholding  another's 
litigation  by  personal  services  as 
well  as  money;  more  dangerous 
formerly  than  now,  as  more  power- 
ful combinations  were  resorted  to 
with  a  view  of  controlling,  if  not 
overawing,  the  judicial  tribunals. 
In  the  view  we  have  taken  of  the 
subject,  the  result  is,  that  the  de- 
fence is  well  maintained." 

Such  was  also  the  view  taken  in 
Backus  V.  Byron,  4  Mich.  535,  where 
the  court  held  the  following  lan- 
guage in  giving  judgment:  "The 
case  of  Merritt  v.  Lambert,  10 
Paige's  B.  352,  was  decided  by  the 
chancellor  in  1843.  Wallis,  the 
solicitor  of  one  of  the  parties,  had 
entered  into  an  agreement  with  his 
client,  by  which  he  was  to  have  the 
rents  and  profits  of  certain  lands  in 
controversy  for  his  services,  if  he 
succeeded  in  the  defence  of  the  suit. 
A  large  amount  of  rents  had  come 
into  his  hands,  and  on  an  application 
of  the  client  for  an  order  that  he 
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pay  over  such  tents,  this  agreement 
was  holden  to  be  void,  by  the  vice 
chancellor.  It  was  appealed  to  the 
chancellor,  and  in  his  opinion,  he 
lays  down  the  doctrine  that  one  is 
not  permitted,  'either  as  an  attorney 
or  solicitor,  or  as  counsel,  to  contract 
with  his  client,  previous  to  the  ter- 
mination of  the  suit,  for  a  part  of 
the  demand  or  subject  of  litigation, 
as  a  compensation  for  his  services ;' 
and  he  cites,  in  support  of  this  posi- 
tion, 1  Pick.  R.  415;  2  Mart 
(Louis)  R.  271 ;  1  Ham.  O.  R.  132; 
8  Littell,  R.  411 ;  6  Mon.  R.  389 ; 
5  Paige,  311.  The  case  was  removed 
to  the  court  for  the  correction  of 
errors,  where  the  order  of  the  chan- 
cellor was  unanimously  affirmed ;  2 
Denio,  R.  607. 

"  In  Thompson  v.  Warreriy  8  B. 
Mon.  488,  decided  in  1848,  a  con- 
tract to  prosecute  a  suit  for  one-half 
that  should  be  recovered,  was  held 
void  for  champerty.  The  case  of 
Laihrop  V.  The  Amherst  Bank,  9 
Metcalf,  R.  489,  was  decided  in  1845 
by  the  Supreme  Court  of  Massachu- 
setts, in  which  a  contract  was  held 
to  be  void  for  champerty  upon  simi- 
lar grounds.  It  was  also  held  in 
that  case,  to  constitute  champerty, 
it  was  not  necessary  that  the  attorney 
should  agree  to  pay  the  expenses  of 
the  suit,  when  litigation  was  upheld 
by  personal  services.  See,  also,  the 
case  of  Elliott  v.  McClelland,  17 
Ala.  R.  206,  decided  in  1860,  where 
the  common  law  doctrine  in  re- 
gard to  champerty  was  applied  to  a 
contract  made  by  an  attorney  with 
his  client  to  collect  money  by  suit, 
and  for  his  services  to  retain  twenty 
per  cent,  of  the  money  collected,  or 
be  paid  $200,  as  he  should  elect. 


"  The  plaintiff  in  that  case  con- 
tended that  if  the  contract  was 
void  for  champerty,  as  to  that  part 
of  it  relating  to  the  retention  of  the 
twenty  per  cent.,  yet  that  it  was 
divisible,  and  he  was  entitled  to 
recover  $200  stipulated  for  his  ser- 
vices, but  the  court  held  that  the 
contract  was  entire,  and  being 
tainted  with  champerty,  was  wholly 
void.  In  the  case  of  WUhUe  v. 
Roberts,  4  Dana,  172,  it  was  held 
that  where  the  attorney  was  to  re- 
ceive a  sum  equal  to  a  certain  por- 
tion of  the  thing  recovered,  in 
money,  but  was  to  have  no  interest 
in  the  thing  itself,  the  contract  was 
champertous." 

Agreeably  to  the  view  taken  in 
some  of  the  States,  such  contracts 
are  not  only  void,  but  if  it  appears 
during  the  trial  of  the  cause  that 
the  attorney  is  to  be  compensated 
by  part  of  the  litigated  Amd  or 
property,  the  court  will  vindicate 
the  rule,  and  protect  the  adminis- 
tration of  justice  by  non-suiting  the 
plaintiff;  Dotoellv,  Dowell,  3  Head, 
502;  Vincent  v.  Ashley,  6  Hum- 
phreys, 594;  Barker  v.  Barker,  14 
Wisconsin,  131, 143. 

It  has  been  held  with  less  reason 
in  other  instances,  that  so  long  as 
the  plaintiff  conducts  the  cause  at 
his  own  expense,  it  matters  not 
what  disposition  is  to  be  made  of 
the  property  when  recovered,  and 
that  he  may  consequently  agree 
that  a  fixed  proportion  of  the  pro- 
ceeds of  the  suit  shall  be  appro- 
priated to  the  payment  of  the 
counsel  or  attorney ;  Bayard  v.  Me- 
Lane,  3  Harrington,  133 ;  AUardx, 
Lanmade,  29  Wisconsin,  502;  see 
Wylie  V.    Coxe,  15  Howard,  415; 
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Major  V.  FiddSj  1  Patton  &  Heath, 
48.  Such  contracts  are  also  valid 
in  New  York,  under  the  provisions 
of  the  code;  Benedict  v.  Steioart, 
23  Barbour,  420. 

In  Illinois  the  offences  of  cham* 
perty  and  barratry  have  been  abro- 
gated by  statute,  and  that  of  main- 
tenance defined  as  consisting  in 
officiously  intermeddling  in  a  suit, 
and  furnishing  means  for  its  prose- 
cution with  a  view  to  promote  liti- 
gation. Hence  contingent  fees  to 
attorneys  are  not  there  condemned 
by  law  or  public  policy ;  Newhirk  v. 
Ckme,  18  Illinois,  449;  it  was  also 
hekl  in  this  instance,  that  ''an 
agreement  between  parties,  one  of 
whom  is  an  attorney,  that  the  latter 
should  investigate  the  records  of 
titles  to  real  estate,  and  decide  be- 
tween conflicting  titles  as  to  which 
is  best,  acquire  such  titles,  and 
prosecute  for  the  recovery  of  them, 
and  when  successful  to  divide  profits, 
the  attorney  furnishing  skill,  and 
the  other  the  capital,  is  not  tainted 
with  crime,  nor  against  any  statute 
of  the  State." 

Such  is  also  the  rule  in  Texas, 
California  and  Mississippi,  and  it 
would  seem  in  Pennsylvania  and 
Connecticut;  Mattheufson  v.  FUeh, 
22  California ;  Richardaon  v.  Rouh 
land,  40  Connecticut,  565;  Cassedy 
V.  Jackson,  45  Mississippi,  397; 
Berdwkh  v.  Franklin,  38  Texas,  45 ; 
Stroheeker  v.  Hoffner,  7  Harris, 
225 ;  see  Major  v.  Fields,  1  Patton 
&  Heath,  48. 

All  the  courts  would  probably 
agree  that  when  the  cause  of  action 
is  for  an  injury  which,  like  an  assault 
and  battery,  is  merely  personal,  and 
therefore    insusceptible    of  assign- 


ment, it  cannot  be  the  subject  of  a 
contract  that  will  confer  a  specific 
interest  on  the  attorney,  or  pre- 
clude the  plaintiff  from  compromis- 
ing or  withdrawing  the  suit; 
Pulver  V.  Harris,  52  New  York, 
78;  ante.  In  Patton  v.  Wilson,  10 
Casey,  299,  an  agreement  that  the 
attorney  should  have  $100  out  of 
the  sum,  if  any,  that  might  be  re- 
covered in  an  action  for  an  assault 
and  battery,  was  nevertheless  held 
to  confer  a  specific  interest  on  him 
which  was  valid  against  the  client, 
and  therefore  against  an  attachment 
issued  after  the  case  had  gone  to 
judgment. 

What  will  Operate  as  an 
Assignment. — ^Anything  which  de- 
notes an  intention  to  transfer  on  the 
one  hand,  and  a  willmgness  to  re- 
ceive on  the  other,  may  operate  as 
an  equitable  assignment,  if  the  cir- 
cumstances are  such  in  other  respects 
as  to  justify  the  intervention  of  a 
chancellor;  Pass  v.  M.  MeRea,  36 
Mississippi,  143;  KimhaU  v.  Donr 
old,  20  Missouri,  577.  An  oral  or 
written  declaration  may  conse- 
quently be  as  effectual  as  the  most 
formal  instrument ;  Kessil  v.  A  Wetis, 
56  Barb.  362;  Spiker  v.  Nydeger, 
30  Maryland,  315;  Miiehell  v. 
MiteheU,  1  Gill,  66;  Orane  v. 
Oough,  4  Maryland,  366;  Noyes  v. 
Brovjn,  33  Vermont,  431 ;  Newly  v. 
HUl,  2  Metcalf  (Ky.),  530 ;  and  pass 
the  right  to  an  obligation  under 
seal  or  of  record ;  Dunn  v.  SneU, 
15  Mass.  485;  Morangev.  Edvxirds, 
1  £.  D.  Smith,  414;  Dawson  v. 
Coles,  18  Johnson,  51 ;  Ford  v.  Stu- 
art, 19  Id.  342;  Thompson  v. 
Emery,  7  Poster,  269.  So  rent, 
though  not  due,  and  savoring  of  the 
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realty,  may  be  the  subject  of  a  parol 
assignment  which  will  take  effect 
when  the  obligation  matures  and 
becomes  a  debt ;  Morton  v.  Naylor^ 
1  Hill,  583  ;  Edvng  v.  Zantzinger,  1 
Harris,  50 ;  or,  as  the  rule  is  some- 
times stated, "  any  order,  writing,  or 
act,  which  makes  an  appropriation 
of  a  fund,  amounts  to  an  equitable 
assignment  of  the  fund ;"  see  Clem- 
son  V  Davidson^  5  Binney,  392, 398; 
Spain  V.  Hamilton,  1  Wallace,  604; 
Newley  v.  HUl,  2  Metcalf,  530 ;  Wig- 
gins V.  McDonald,  18  California, 
126.  Hence,  if  A.  is  indebted  to  B. 
and  B.  to  C,  and  it  is  agreed  that 
A.  shall  pay  B's.  debt,  or  that  C. 
shall  look  exclusively  to  A.,  there 
is  not  only  a  contract  which  may  be 
enforced  by  suit,  but  an  equitable 
assignment  of  the  ftind ;  Wiggins  v. 
McDonald, 

The  intention  need  not  be  ex- 
pressed in  terms,  and  may  be  implied 
from  any  act  or  instrument  which 
admits  of  such  interpretation,  and 
is  not  inconsistent  with  any  other; 
Ouemsey  v.  Gardiner,  49  Maine, 
167.  A  power  of  attorney  to  collect 
a  debt,  an  order  for  the  amount  due ; 
Wallace  v.  The  Chair  Co.,  16  Gray, 
209 ;  Laimon  v.  SmUh,  7  Id.  160 ; 
Brooks  V.  HaJtch,  6  Leigh,  534;  The 
Bank  v.  Handings,  15  Wisconsin,  75 ; 
McEwen  y.  Johnson,  7  California, 
258 ;  or  the  delivery  of  the  instru- 
ment by  which  the  debt  is  secured 
or  evidenced,  is  an  equitable  assign- 
ment, if  so  intended ;  Jones  v.  Wit- 
ter, 13  Mass.  304 ;  Orover  v.  Orover, 
24  Pick.  261 ;  Dennis  v.  Tumbull, 
10  Metcalf,  188;  Feticomb  v. 
Thomas,  5  Greenleaf,  282. 

It  is  a  general  principle  that  a 
symbolical    delivery    may    suffice 


when  an  actual  transfer  is  impracti- 
cable, and  hence  the  delivery  of  an 
execution  may  pass  the  equitable 
right  to  the  judgment ;  see  Jones  v. 
Witter,  13  Mass.  304;  Dunn  v. 
SneU,  15  Id.  481 ;  PrescoU  v.  jBKff, 
17  Johnson,  281 ;  or  that  of  a  mort- 
gage confer  an  implied  authority  to 
collect  the  bond  for  which  the  mort- 
gage is  conditioned;  Runyan  v. 
Merriman,  11  Johnson,  534;  Orain 
V.  Pain,  4  Cushing,  483. 

A  partial  assignment  of  a  demand 
or  cause  of  action  will  not  preclude 
the  debtor  from  making  any  pay- 
ment or  settlement  that  would  have 
been  valid  if  the  entire  right  had 
remained  in  the  assignor.  This  re- 
sults from  the  obvious  injustice  of 
compelling  one  who  has  contracted 
a  single  obligation,  to  enter  into  a 
new  and  complex  relation  with  per- 
sons who  may  be  at  variance  with 
each  other  and  with  him ;  Gibson  v. 
Cooke,  20  Pick.  15;  Tieman  v. 
Jackson,  5  Peters,  580,  597 ;  Walker 
v.  Mauro,  18  Missouri,  564 ;  Blin  v. 
Pierce,  20  Vermont,  25.  The  rule 
was  enunciated  in  Mandeville  v. 
Welch,  5  Wheaton,  277,  and  is 
generally  followed  in  the  United 
States ;  Harberry  v.  Smith,  13  Ohio, 
N.  S.  495.  585;  Gibson  y.  Finley,  4 
Maryland  Ch.  75;  Wilson  v.  Car- 
son, 12  Maryland,  54,  74;  Jermyn 
V.  Moffii,  25  P.  F.  Smith,  399; 
Chapman  v.  Shattuck,  3  Oilman,  49 ; 
Palmer  v.  MerriU,  6  Cushing,  282 ; 
Hopkins  v.  Beebe,  2  Casey,  85,  88 ; 
Bobbins  v.  Bacon,  3  Oreenleaf,  346. 
A  draft  on  a  particular  fund  will 
not  therefore  confer  any  right  as 
against  the  drawer  unless  it  is  ac- 
cepted by  him  or  covers  the  whole 
amount  due;  Eichelberger  v.  Mur- 
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dock,  10  Maryland,  373 ;  Wilson  v. 
Carson f  12  Id.  54;  Sands  v.  Mat- 
thews, 27  Alabama,  399,  402 ;  Hop- 
kins V.  Beebe,  2  Casey,  85, 88 ;  Gib- 
son V.  FinUy,  4  Maryland  Ch.  75. 
Accordingly,  where  one  who  was 
entitled  to  certain  quarterly  pay* 
ments  from  a  trustee,  drew  an  order 
on  him  in  favor  of  a  creditor,  which 
did  not  correspond  in  amount  to 
one  or  any  number  of  the  install- 
ments, and  the  trustee  refused  to  ac- 
cept the  order,  the  court  held  that  it 
did  not  operate  as  an  assignment, 
and  that  the  payee  could  not  main- 
tain an  action  in  the  drawer's  name 
against  the  drawee;  Oibson  v. 
Cookej  20  Pick.  15. 

In  MandeviUe  v.  Welehy  Story,  J., 
said:  "Where  the  order  is  drawn 
on  the  whole  of  a  particular  iund, 
it  amounts  to  an  equitable  assign- 
ment of  that  ftind,  and  after  notice 
to  the  drawee  it  binds  the  Aind  in 
his  hands.  But  where  an  order  is 
drawn,  either  on  a  general  or  a  par- 
ticular fund,  for  a  part  only,  it  does 
not  amount  to  an  assignment  of 
that  part,  or  give  a  lien  as  against 
the  drawee,  unless  he  consent  to 
the  appropriation  by  an  acceptance 
of  the  draft ;  or  an  obligation  may 
be  fairly  implied  from  custom  of 
trade,  or  the  course  of  business 
between  the  parties,  as  a  part  of 
their  contract.  The  reason  of  the 
principle  is  plain :  a  creditor  shall 
not  be  permitted  to  split  up  a  sin- 
gle cause  of  action  into  many  ac- 
tions without  the  assent  of  the 
debtor,  since  it  may  subject  him  to 
many  embarrassments  and  respon- 
sibilities not  contemplated  in  his 
original  contract,  and  to  decline 
any  l^al  or  equitable  assignments 


by  whiQh  it  may  be  broken  into 
fragments.  When  he  undertakes 
to  pay  an  integral  sum  to  his  cred- 
itor, it  is  no  part  of  his  contract 
that  he  should  be  obliged  to  pay  in 
fractions  to  any  other  persons ;  so 
that  if  the  plaintiff  could  show  a 
partial  assignment  to  the  extent  of 
the  bills,  it  woiild  not  avail  him  in 
support  of  the  present  suit." 

The  rule  is  nevertheless  intended 
for  the  protection  of  the  debtor, 
and  may  be  waived  by  him ;  The 
Public  Schools  v.  Heaih,  2  McCar- 
ter,  22  ;  and  if  he  acquiesces  in  or 
ratifies  a  partial  assignment  .of  the 
ftind,  a  new  obligation  will  arise, 
and  may  be  enforced  by  a  chan- 
cellor; see  Ex.  parte  Alderson,  1 
Maddock,  53;  Yeaies  v.  Oroves,  1 
Vesey,  Jr.,  280 ;  Lett  v.  Morris,  4 
Simons,  607 ;  Bourne  v.  Oabot,  3 
Metcalf,  305;  Pameroy  v.  The 
Manhattan  Ins,  Co.,  40  Illinois, 
398 ;  WalloM  v.  The  Chair  Co., 
16  Gray,  209. 

The  assignment  of  a  demand  as 
collateral  security  for  a  debt  due  by 
the  assignor  to  the  assignee,  is  not 
within  this  rule,  because  the  entire 
right  devolves  on  the  assignee,  and 
may  be  enforced  by  a  suit  in  the  as- 
signor's name  for  his  use»  although 
he  is  liable  to  account  to  the  as- 
signor for  what,  if  anything,  re- 
mains after  his  own  claim  is  satis- 
fied ;  Weimore  v.  San  Francisco, 
44  California,  294;  Wieeler  v. 
Wheeler,  9  Cowen,  34;  Field  v. 
The  Mayor  of  New  York,  2  Selden, 
179. 

In  the  case  last  cited  the  right 
to  compensation  under  a  prospect- 
ive contract  with  the  City  of  New 
York  was  assigned  as  a  security 
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successively  to  three  different  per- 
sons, of  whom  the  complainant  was 
the  last,  and  the  latter  filed  a  bill 
against  the  assignor  and  the  cor- 
poration,  averring  that  the  claims  of 
the  prior  assignees  had  been  sat- 
isfied, and  asking  for  an  account 
and  payment  "  I  am  aware,"  said 
Willis,  J.,  "  that,  as  a  general  rule, 
the  assignee  of  a  chose  in  action 
may  use  the  name  of  the  assignor 
in  an  action  at  law  to  recover  the 
amount.  But  it  seems  to  me  that 
the  rule  should  be  confined  to  cases 
where  the  whole  of  an  entire  de- 
mand is  assigned  to  one  person  or 
party.  Suppose  A.  has  an  entire 
demand  of  $1000  against  B.,  and 
assign  to  C.  $100,  to  D.  $100,  and 
to  E.  $100,  out  of  the  $1000. 
Which  of  the  three  assignees  shall 
institute  an  action  against  the 
debtor?  Suppose  we  say  C.  shall 
have  the  right,  how  much  shall  he 
recover  ?  Shall  it  be  the  $1000  ? 
Clearly  it  must  be  that,  or  the  resi- 
due will  be  gone,  because  the  de- 
mand cannot  be  split  and  several 
actions  sustained  for  the  several 
parts  assigned.  But  C.  has  no 
right,  nor  is  he  bound  to  litigate  in 
relation  to  the  parts  assigned  to  D. 
and  E.,  or  that  part  not  assigned  at 
all.  Here  woidd  be  four  parties, 
having  separate  and  distinct  inter- 
ests, one  having  as  good  right  to 
commence  an  action,  to  discontinue 
it,  and  to  direct  in  relation  to  it,  as 
the  other ;  and  in  case  of  disagree- 
ment, who  is  to  decide  ?  In  the 
case  at  bar,  the  plaintiff*  had  no 
right  to  sue  in  Bell's  name  for 
what  was  to  be  paid  under  the  first 
two  assignments,  •  nor  for  what 
would  be  going  to  Bell  after  all 


three  were  paid ;  and  he  could  not 
carve  out  just  $1500  and  the  in- 
terest upon  it  from  the  demands 
due  from  the  dty  to  Bell  without 
splitting  entire  demands,  which  can- 
not be  done;  Smith  v.  Janes,  15 
Jones,  229 ;  Gfuemsey  v.  Carter,  8 
Wend.  492 ;  Stevene  v.  Lochujood, 
13  Id.  644;  Story's  Equity  Jur. 
§  1250." 

The  better  opinion  would  also 
seem  to  be  that  a  partial  assign- 
ment of  a  debt  may  be  valid  as 
between  the  parties,  and  render  the 
assignor  liable  to  account  specifi- 
cally to  the  assignee  for  what  he 
receives  from  the  debtor,  and  it 
seems  that  the  assignee  may  file  a 
bill  in  equity  to  enforce  this  obli- 
gation ;  see  Oaldwell  v.  Hartu- 
pee,  20  P.  P.  Smith,  74 ;  Hall  v. 
Buffalo,  2  Abbott's  Appeal,  301 ; 
Field  V.  Tlie  Mayw  of  New  York^ 
2  Selden,  179 ;  The  Fvhlie  Sehoob 
V.  Heath,  2  M'Arter,  22 ;  Moody  v- 
Kyle,  34  Mississippi,  506;  S&in- 
bury  V.  Smith,  13  Ohio,  N.  S.  495, 
501. 

To  constitute  an  assignment, 
there  must  be  an  actual  or  con- 
structive appropriation  which  con- 
fers a  present  right  on  the  assignee, 
although  the  circumstances  may 
not  admit  of  its  immediate  exercise ; 
Christmaa  v.  Busaell,  16  Wallace, 
69;  Ford  v.  Gardner,  15  Indiana, 
298;  Christmas  v.  Oriewold,  8 
Ohio,  N.  S.  563.  A  covenant  to 
pay  a  debt  with  the  proceeds  of 
goods  when  sold,  or  out  of  an  out- 
standing demand  when  collected, 
will  not  operate  as  an  assignment, 
because  it  implies  that  the  cove- 
nantor is  to  retain  a  control  over 
the  fund,  and  that  more  remains  to 
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be  done  on  his  part  to  make  the 
transfer  effectual;  Christmas -v.  Qru- 
toold;  Roger  v.  Hasack^  18  Wend. 
319;  H<yift  v.  SUyry^  3  Barb.  262; 
Trid  V.  ChUd,  21  Wallace,  441; 
Oowperthwaite  v.  Sheffield,  3  Corn- 
stock,  243;  Pearce  v.  Boberta,  27 
Missouri,  179;  and  an  assignment 
contemplated,  but  not  executed,  or 
which  is  not  assented  to  by  both 
parties,  will  not  confer  a  right  on 
the  assignee;  Faster  v.  Lowell,  4 
Mass.  308;  The  BarA  y.  FindaU,  2 
Randolph,  465. 

It  is,  notwithstanding,  established 
that  what  ought  to  be  done  may  be 
considered  as  done  for  the  purpose 
of  relief.  An  obligation  to  transfer 
on  one  aide,  attended  with  a  right  to 
a  specific  performance  on  the  other, 
is  consequently  an  equitable  assign- 
ment, although  the  &nd  or  property 
in  question  may  not  be  susceptible 
of  an  immediate  transfer  or  reduc- 
tion to  possession;  Dickinson  v. 
ifoMcm,  14  M.  &  W.,  713;  ante, 
vol.  1,  438;  Hart  v.  The  Weatem 
Railroad  Corporation,  13  Metcalf, 
99,  108;  Perry  v.  Newbem,  69 
[North  Carolina,  551.  Such  is  the 
effect  of  a  contract  for  the  sale  of 
land,  or  to  hypothecate  a  chattel  as 
a  security  for  a  debt»  vol.  1 ;  Lang- 
ton  V.  Waring,  18  C.  B.,  N.  S.  315; 
MarHn  v.  Reed,  11  C.  B.,  N.  8. 
730;  MUcheU  v.  Winalow,  2  Story. 
The  agreement  may  be  implied 
from  circumstances,  as  in  the  com- 
mon case,  where  an  insurer,  guaran- 
tor or  surety  is  subrogated  to  the 
remedies  of  the  party  whom  he  has 
indemnified,  or  to  the  obligation 
which  he  has  discharged. 

When  an  assignment  does  not 
pass  the  legal  title,  and  is  not  in 


tended  as  a  gift,  it  will  not  be  upheld 
by  a  chancellor  unless  it  has  the 
essentials  of  a  valid  contract;  ante, 
vol.  1,  395,  429.  There  must  con- 
sequently be  mutual  assent,  and  a 
consideration;  Neemith  v.  Drum,  8 
W.&  Serg.  9 ;  Cox  v.  Sprigg, 6  Mary- 
land, 274;  Risly  v.  Smith,  39  New 
York  Sup.  Ct  137 ;  Alger  v.  ScoU, 
54  New  York,  14 ;  Preacott  v.  HuU, 
17  Johnson,  284 ;  Perkins  v.  Parker, 
1  Mass.  117 ;  Antrobua  v.  Smdth,  12 
Vesey,  39;  Sutton  v.  L(yrd  Chatn 
wood,  3  Merivale,  249;  Meek  v. 
KeMeweU,  1  Hare,  464 ;  1  Phillips, 
342;  Kennedy  v.  Ware,  1  Barr, 
445 ;  Mark  v.  Clark,  11  B.  Monroe, 
44 ;  Dvml  v.  Wilson,  9  Barb.  202 ; 
Cannaday  v.  Shepard,  2  Jones  £q. 
224. 

It  is  not  essential  to  such  an 
agreement  that  the  intention  of  the 
assignor  should  be  communicated 
directly  to  the  assignee,  and  it  is 
enough  if  the  latter  gives  his  assent 
subsequently,  when  informed  by  any 
one  who  is  duly  authorized  for  that 
purpose;  Sharplesa  v.  Welsh,  4  Dal- 
las, 279.  If  A.  deposits  goods  or 
money  in  the  hands  of  B.  for  the 
use  of  C,  and  B.  communicates 
what  has  been  done  to  C,  who  agrees, 
he  may  maintain  trover  or  assump- 
sit against  B. 

A  pre-existing  debt  is  a  good  con- 
sideration for  any  act  on  the  part  of 
the  debtor  that  will  operate  as  secu- 
rity or  payment ;  Nesmith  v.  Drum, 
8  W.  A.  Serg.  9 ;  Blin  v.  Pierce, 
20  Vermont,  25 ;  Wheeler  v.  Wheel- 
er, 9  Cowen,  34 ;  Bum  v.  Carvalho, 
4  Mylne  &  Craig,  690;  7  Simons, 
109;  Walker  v.  Rostron,  9  M.  A 
W.  411 ;  Alexander  v.  Ohiselin,  5 
Gill,  138;  Canfield  v.  Monger,  12 
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Johnson,  346.  Thus,  where  the 
plaintiff  directed  the  defendants  to 
account  for  a  consignment  of  wheat 
to  one  Scarth,  to  whom  he  was  in- 
debted, and  who  owed  money  to 
them,  it  was  held  that  the  assign- 
ment to  Scarth  became  irrevocable 
on  the  defendants  crediting  Scarth 
with  the  proceeds  of  the  wheat, 
although  the  amount  was  not  actu- 
ally paid  over  to  him ;  Dickinwm  v. 
Marrow,  14  M.  &  W.  713.  But  a 
chancellor  will  not  specifically  en- 
force an  appropriation  of  assets 
in  payment  of  a  debt  due  by  a 
third  person  and  for  which  the 
assignor  was  not  previously  an- 
swerable, imless  there  is  some  new 
consideration  in  the  nature  of  an 
agreement  for  satis£Eu;tion  or  for- 
bearance ;  see  Brook  v.  Spooner,  9 
Leigh,  153 ;  Alger  v.  SeoU,  54  New 
York,  14 ;  Deronge  v.  Elliott,  8  C. 
E.  Green,  486;  see  2  American 
Lead.  Cases,  204,  5  ed. 

It  is  nevertheless  well  settled  at 
the  present  day,  although  the  ques- 
tion was  long  involved  in  doubt, 
that  a  chose  in  action  may  be  the 
subject  of  a  gift  which  will  pass  the 
right  of  property,  if  the  intention  of 
the  donor  is  clearly  expressed  by 
acts  or  words.  The  delivery  of  a 
note,  bond  or  certificate  of  stock  to 
a  third  person,  with  an  intention  to 
vest  the  right  of  property  in  the 
donee ;  Qrover  v.  Orover,  24  Pick. 
261 ;  Elam  v.  Keen,  4  Leigh,  333 ; 
Dunbar  v.  Woodcock,  10  Id.  628; 
M'NuUy  V.  Cooper,  3  Gill  &  John- 
son, 214;  Hunter  v.  Hunter,  19 
Barbour,  631;  Henderson  v.  Hen- 
derson,  21  Missouri,  379 ;  see  Lacey 
V.  Lucey,  7  Barr,  175;  Norton  v. 
The  IHscata^qua  Insurance  Company, 


111  Mass.  532 ;  or  the  execution  of 
an  instrument  declaring  an  intention 
to  make  a  present  gift  to  him,  or  a 
declaration  of  trust  in  his  &vor,  is 
enough  to  constitute  a  gift  which  a 
court  of  equity  will  uphold  and  en- 
force ;  ante,  395,  438, 1238.  So  an 
order  on  a  particular  fund  in  favor 
of  a  volunteer  may  vest  the  benefi- 
cial interest  in  him ;  Pope  v.  Hatch, 
14  California,  403,  contrary  to  the 
earlier  decisions,  which  required  a 
consideration  for  such  a  draft ;  see 
Nemith  v.  Drum,  8  W.  &  S.  But 
the  intention  to  make  a  present 
transfer,  as  distinguished  from  an 
agreement  to  bestow  at  a  future  day, 
must  appear  with  unmistakable  dis- 
tinctness, and  a  promise  will  not  be 
effectual  as  a  donation  even  when 
put  in  the  form  of  a  note  payable 
on  demand ;  vol.  1,  446, 1221. 

Draft  on  a  Particular  Fund. 
— ^It  follows,  irom  what  has  been 
said,  that  an  order  drawn  on  a  par- 
ticular fund  operates  as  an  assign- 
ment of  the  ftind,  not  only  as  be- 
tween the  drawer  and  payee,  but  as 
it  regards  the  drawee,  though  not 
assented  to  or  accepted  by  him,  and 
will  render  him  equitably  answer* 
able  to  the  payee  for  a  fidlure  or  re- 
ftisal  to  appropriate  the  fund  to  the 
payment  of  the  draft;  Conway  v. 
Cutting,  51  New  Hamp.  407 ;  Me- 
WiUiams  v.  Webb,  32  Iowa,  517 
Walker  v.  Mauro,  18  Missouri^  564 
Peytm  v.  Hallett,  1  Gaines,  363 
Morton  v.  Naylor,  1  Hill,  583 
Qark  v.  Mauran,  3  Paige,  373 
M'Menomy  v.  Ferrers,  3  Johnson 
72 ;  Crocker  v.  Whitney,  10  Id.  318 
M'Lellan  v.  Walker,  26  Maine,  114 
CuUs  V.  Perkins,  12  Mass.  206 
Adams  v.  Bobinson,  1  Pick.  461 
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Legro  y.  Staples,  16  Maine,  252; 
Bobbins  y.  Bacon,  3  Greenleaf,  346; 
Nesmiih  v.  Drum,  8  Watts  &  Serg. 
9 ;  Blin  v.  Pierce,  20  Vermont, 
25 ;  Cbr«<fr  v.  O-aigr,  1  W.  C.  C.  R. 
424;  Spain  v.  HamitUm,  1  Wal- 
lace, 604 ;  CaldwdL  y.  Hartupee,  20 
P.  F.  Smith,  74 ;  Parfer  v.  The  OUy 
of  Syracuse,  31  New  York,  376; 
Taylor  v.  Lynch,  6  Gray,  49 ;  Lewis 
y.  JJerry,  64  Barb.  593;  HaU  y. 
Ctty  o/  Buffalo,  2  Abbott  App.  301 ; 
Danklessen  y.  Braynard,  3  Daly, 
183.  This  results  not  from  the 
order  merely  as  such,  but  £rom  the 
deliyery  of  it  to  the  payee,  A 
letter  to  an  agent  or  debtor  request- 
ing him  to  pay  the  amount  to  a 
third  person  will  not  produce  this 
effect,  and  may  be  recalled  at 
pleasure ;  but  an  order  deliyered  to 
the  payee,  or  communicated  to  him 
at  the  express  or  implied  request  of 
the  drawer,  is  prima  facU  eyidence 
of  an  intention  that  he  shall  haye 
the  beneficial  interest  in  the  fund  or 
property  in  question;  see  Carvalho 
y.  Bum,  4  B.  A  Ad.  382;  1  A.  &  E. 
883;  Bum  y.  Carvalho,  7  8imons, 
109 ;  4  Mylne  &  Craig,  690. 

In  this  case,  Fortunato,  haying 
goods  in  the  hands  of  Rigo  in  a 
foreign  port,  wrote  to  Bum  that  he 
would  direct  Rigo  to  deliyer  the 
goods  to  Bum's  agent  to  coyer  cer- 
tain bills  which  Bum  had  endorsed, 
and  soon  afterward  sent  a  letter  to 
Rigo  to  that  effect  Fortunato  com- 
mitted an  act  of  bankruptcy  while 
the  letter  was  on  its  way,  and  the 
goods  were  not  deliyered  until  after 
a  commission  had  been  issued  against 
him.  The  assignee  brought  troyer 
for  the  goods  against  Bum  in  the 
Ejng's  Bench  and  obtained  a  judg- 


ment, which  was  affirmed  by  the 
Exchequer  Chamber  on  the  ground 
that  the  latter  had  not  obtained  an 
equitable  lien  or  title  before  the 
bankmptcy.  The  defendants  then 
went  into  Chancery,  where  the  court 
arriyed  at  an  opposite  conclusion, 
and  enjoined  the  assignee  firom  issu- 
ing an  execution  on  the  judgment, 
or  proceeding  further  at  law.  The 
chancellor  said:  ''In  equity,  an 
order  giyen  by  a  debtor  to  his  cred- 
itor upon  a  third  person  haying 
funds  of  the  debtor,  to  pay  the 
creditor  out  of  such  funds,  is  a 
binding  equitable  assignment  of  so 
much  of  the  funds.  In  Bow  y. 
Davmn,  Lord  Hardwicke  says,  'It 
is  a  credit  on  the  fund,  and  must 
amount  to  an  assignment  of  so  much 
of  the  debt ;  and,  though  the  law 
does  not  admit  an  assignment  of  a 
chose  in  action,  this  court  does,  and 
any  words  will  do,  no  particular 
words  being  necessary  thereto ;'  and 
in  Yeates  y.  Oroves,  Lord  Thurlow 
says, '  This  is  nothing  but  a  direction 
by  a  man  to  pay  part  of  his  money 
to  another  for  a  yaluable  considera- 
tion. If  he  could  transfer,  he  has 
done  it ;  and  it  being  his  own  money, 
he  could  transfer.'  In  Ex  parte 
South,  Lord  Eldon  says,  'It  has 
been  decided  in  bankruptcy  that  if 
a  creditor  giye  an  order  on  his 
debtor  to  pay  a  sum  in  discharge 
of  his  debt,  and  that  order  is  shown 
to  the  debtor,  it  binds  him.  On  the 
other  hand,  this  doctrine  has  been 
brought  into  doubt  by  some  decisions 
in  the  courts  of  law  which  require 
that  the  party  reoeiyiug  the  order 
should,  in  some  way,  enter  into  a 
contract  That  has  been  the  course 
of  their  decisions,  but  is  certainly 
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not  the  doctrine  of  this  court.'  In 
Fitzgerald  y.  Slewarty  and  Lett  v. 
Morris,  the  same  rule  was  acted 
upon ;  and  in  Watson  v.  The  Duke 
of  Wellington,  Sir  J.  Leach  thus  de- 
fines an  equitable  assi^i^nment :  '  In 
order  to  constitute  an  equitable  as- 
signmenty  there  must  be  an  engage- 
ment to  pay  out  of  a  particular 
fund*'  Upon  this,  principle  it  is 
that  assignments  of  future  freight 
and  of  non-existing  but  expected 
funds  have  been  enforced  in  equity; 
but  this  case  is  &r  within  the  limits 
of  the  principle ;  for  here  there  is 
an  existing  fund  in  an  agent's  hand, 
and  there  is  a  distinct  contract  to 
discharge  the  liability  out  of  that 
fund,  and  to  give  directions  for  that 
purpose.  I  think,  therefore,  that 
the  letter  of  the  4th  and  9th  of 
April,  1829,  amounted  to  an  equi- 
table assignment  of  the  funds  in  the 
hands  of  Bigo." 

It  results  from  this  decision  that 
an  agreement  between  a  debtor  and 
creditor  for  the  appropriation  of 
goods  in  the  hands  of  a  third  per- 
son to  the  debt,  will  pass  the  equi- 
table title  asf  against  a  subsequent 
assignment  in  bankruptcy  or  exe- 
cution, although  the  levy  is  made 
or  act  of  bankruptcy  committed 
before  the  agreement  is  communi- 
cated to  the  person  who  is  to  carry 
it  into  effect.  What  the  parties 
agree  to  do  and  execute,  as  far  as 
the  circumstances  will  permit,  may 
be  treated  as  done  for  the  purpose 
of  relied  But  such  an  agreement  is 
not  valid  against  a  bond  fide  pur- 
chaser who  obtains  possession  of  the 
goods  before  it  is  carried  into  effect; 
see  Clemson  v.  Davidson,  5  Binney, 
392. 


Although  it  may  not  be  essential 
to  the  equitable  transfer  of  a  debt 
that  the  debtor  should  be  directed  to 
pay  the  money  over  to  the  assignee, 
still  the  omission  to  give  such  an 
order  may  conduce  to  show  that  the 
arrangement  is  merely  prospective, 
and  not  designed  to  confer  a  present 
interest;  see  Bodiek  v.  Gktndell,  2 
De  Gex  M.  &  G.  778. 

In  Bodiek  v.  Oandell,  Gandell 
&  Brimton  were  indebted  to  their 
banker,  and  promised  him  that  the 
amount  due  to  them  as  contractors 
by  a  railway  company  should  be 
appropriated  to  the  payment  of  the 
debt  They  then  requested  Pinni- 
ger  &  Westmacott,  who  were  the 
solicitors  of  the  company,  to  carry 
this  arrangement  into  effect;  and  it 
was  held  not  to  be  an  equitable  as- 
signment of  the  fund,  although 
Pinniger  &  Westmacott  had  com- 
municated their  instructions  to  the 
bank  and  made  various  partial 
payments.  Lord  Truro  said:  **!£ 
an  assignment  of  the  debts  had  been 
intended,  it  would  have  been  quite 
as  easy  for  Gandell  &  Brimton  to 
have  directed  the  order  to  the  rail- 
way companies  as  to  Pinniger  & 
Westmacott  It  rather  seems  to 
have  been  intended  that  the  bank 
should  have  no  title  or  interest  in 
the  debts  until  the  amount  of  the 
debts  should  have  been  adjusted, 
and  some  definite  portion  been  ad- 
justed and  realized.  The  latter  does 
not  clearly  fall  within  the  terms  of 
the  principle  stated  either  by  Lord 
Eldon  or  Lord  Gottenham,  inas- 
much as  the  order  was  neither  upon 
a  debtor  of  Gandell  &  Brimton,  nor 
upon  any  one  holding  funds  of  Gan- 
dell &  Brimton;  nor,  as  regarded 
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PinDiger  &  Westmacott,  was  there 
any  subject-matter  upon  which  the 
order  could  presently  attach.  It 
was  a  mere  authority  to  receive, 
which  might  or  might  not  be  acted 
upon ;  it  was  not  directed  to  the  rail- 
way companies,  nor  to  any  officer 
or  representative  of  any  of  the  com* 
panics,  in  any  sense  to  make  it 
available  against  the  companies,  who 
might  have  paid  Grandell  &  Brim- 
ton  or  any  attorney  or  agent  ap- 
pointed by  them,  or  have  arranged 
for  time  to  pay  or  have  compro- 
mised or  compounded  at  their  dis- 
cretion." 

The  question  is,  nevertheless,  one 
of  intention,  as  deduced  from  all 
the  circumstances;  and  when  that 
appears  to  be  to  make  a  permanent 
transfer,  it  will  not  be  allowed  to 
fail  because  the  order  is  drawn  on 
the  agent  who  is  to  collect  the  debt, 
and  not  on  the  debtor. 

In  Nemith  v.  Drum,  8  W.  A  S. 
9,  a  principal  debtor  gave  the  surety 
a  written  order  on  his  attorney  to 
pay  over  the  amount  of  a  note  in 
his  hands,  when  collected,  as  an  in- 
demnity, and  it  was  held  that  this 
bound  the  proceeds  of  the  note  in 
the  hands  of  the  attorney,  when 
subsequently  received  by  him. 

If  the  fund  exists  potentially 
when  the  order  is  given,  it  need 
not  be  actually  in  being;  and  a 
draft  on  the  proceeds  of  goods  which 
the  drawer  is  about  to  sell  or  con- 
sign, or  on  the  employer  whom  he 
has  agreed  to  serve,  will  confer  a 
beneficial  interest  that  may  be  spe- 
cifically enforced  by  a  court  of 
eqviity;  ante;  Taylor  v.  Lynch,  5 
Gray,  49  ;  Dickinson  v.  Morrow,  14 
M.  &  W.   713 ;  Garland  v.  Har- 
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rinffton,  61  New  Hamp.  409 ;  Brooks 
V.  Hatch,  6  Leigh,  534 ;  Peyton  v. 
Hallett,  1  Caines,  363 ;  St.  John  v. 
Charles,  105  Mass.  262;  Macomber 
V.  Doane,  2  Allen,  544 ;  Tripp  v. 
Brownell,  12  Gushing,  37;  Augur 
V.  The  Belting  Co.,  39  Conn.  536 ; 
Hawley  v.  Bristol,  lb.  26. 

In  Tripp  v.  BrowneU,  an  order 
by  a  seaman  w^o  was  about  to  saU 
in  a  whale-ship,  for  the  balance  that 
might  be  due  to  him  at  the  end  of 
the  voyage,  made  and  delivered  to 
the  payee  before  the  voyage  com- 
menced, as  a  security  for  future  ad- 
vances, and  addressed  to  the  agent 
and  owner  of  the  vessel,  was  accord- 
ingly held  to  become  irrevocable 
when  such  advances  were  made,  and 
vest  a  beneficial  interest  in  the  as- 
signee, which  might  be  enforced  by  a 
suit  in  the  name  of  the  assignor, 
notwithstanding  a  subsequent  re-, 
lease  by  him.  Metcalf,  J.,  said: 
''  The  order  is  certainly  an  authority 
to  receive  the  seaman's  pay,  whether 
in  money  or  in  oil.  Perhaps  the 
seaman,  before  anythiqg  had  been 
advanced  on  the  credit  of  it  by 
way  of  out6t  or  otherwise,  might 
revoke  it,  and  give  notice  thereof 
to  the  owners;  and  it  being  still 
a  naked  authority,  he  might  defeat 
it  But  if,  at  the  time  of  giving 
the  order,  the  holder  had  advanced 
him  anything  for  him,  or  become 
responsible  to  pay  or  do  anything 
for  him  in  his  absence;  or  if,  after 
his  departure  without  revoking  the 
authority,  the  holder,  in  pursuance 
of  any  previous  arrangement  with 
him  before  leaving,  had  made  any 
advance  to  his  family  or  other- 
wise, it  became  an  authority  coupled 
with  an   interest,  and  by    law  is 
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not  revocable.  The  holder  then, 
has  a  right  to  recover  the  pay  even 
against,  the  express  prohibition  on 
the  part  of  the  seaman.  It  is 
almost  the  same  legal  proposition, 
stated  in  a  little  different  aspect, 
that  if,  at  the  time  such  order  is 
drawn,  it  be  understood  and  in- 
tended as  a  security  for  the  pay- 
ment of  money,  it  becomes  an  as- 
signment of  the  debt  or  chose  in 
action,  an  assignment  of  the  whole 
debt,  the  legal  effect  of  which  is  to 
give  a  right  to  the  assignee  to  col- 
lect and  receive  the  whole  amount 
assigned,  being  accountable  over  to 
the  assignor  for  the  surplus,  if  any, 
which  may  remain  after  applying  it 
to  the  satisfaction  of  the  debt  or 
obligation  intended  to  be  secured. 
It  is  called  an  equitable  assignment, 
and  it  is  so  far  an  equitable  transfer 
only  of  the  debt,  that  if  the  assignee 
have  occasion  to  go  into  a  court  of 
law,  he  must  sue  in  the  name  of  the 
assignor,  that  the  debtor  may  have 
the  benefit  of  any  payment,  or  set- 
off, or  other  defence  he  may  have 
against  the  assignor. 

"  But  it  is,  so  far,  a  transfer  of  the 
right  to  the  debt,  or  balance  due, 
that  after  notice  of  it  the  debtor 
cannot  discharge  himself  by  paying 
the  original  creditor,  the  assignor ; 
and  it  is  so  far  recognissed  as  a  right 
in  a  court  of  law,  that  in  a  suit 
brought  in  fact  by  the  assignee,  but 
in  the  name  of  the  assignor,  the 
court  will  take  notice  of  the  right  of 
the  assignee,  and  protect  it,  and  will 
not  permit  the  assignor  to  discon- 
tinue or  release  the  action,  or  in  any 
way  to  control  it" 

Bill  op  Exchange. — ^A  bill  or 
draft  payable  generally,  and    not 


specifying  or  referring  to  any  par- 
ticular fund,  does  not  operate  as  an 
equitable  assignment,  whether  it  is 
or  is  not  accepted  by  the  drawee, 
and  it  is  inmiaterial  that  assets 
have  been  placed  in  his  hands  as  a 
means  of  payment,  because  they 
may  be  diverted  to  another  use 
without  asking  the  consent  of  the 
payiee;  Watson  v.  The  Dvke  of 
Wellington,  1  Russell  and  Mylne, 
602 ;  PhiUips  v.  Stagg,  2  Edwards, 
108;  MandeviUe  v.  Welch,  d  Whea- 
ton,  277;  Kimball  v.  Donald,  20 
Missouri,  577;  Sanda  v.  Matthews, 
27  Alabama,  399 ;  The  Manne  In- 
surance Bank  v.  Janney,  3  Sandford, 
257 ;  Luff  v.  Pope,  5  Hill,  413 ;  7 
Id.  577 ;  OowperthwaUe  v.  Sheffield, 
1  Sandford,  Sup.  C.  R.  416 ;  3  Corn- 
stock,  243 ;  Harris  v.  Clark,  lb.  93 ; 
Greenfield's  Estate,  12  Harris,  232, 
240 ;  Hopkins  v.  Beebe,  2  Casey,  86. 
In  Hopkins  v.  Beebe,  2  Casey, 
86,  A.,  B.  and  C.  were  bankers  or 
dealers  in  bullion  and  exchange. 

A.  was  established  at  San  Francisco, 

B.  at  Philadelphia,  and  C.  at  New 
York.  On  the  10th  of  February, 
1851,  B.  gave  a  letter  of  credit  to 
A.,  which  authorized  A.  to  draw  on 
B.  for  any  amount  of  money  re- 
quired in  his  business.  A.  made 
this  letter  as  pjiblic  as  he  could,  by 
advertisement  in  the  California 
newspapers,  and  drew  largely  on  B., 
who  for  a  time  r^ularly  accepted 
and  paid  the  bills.  To  make  B.'s 
acceptances  safe,  and  to  reimburse 
his  payments,  A.  from  time  to  time 
remitted  gold  dust,  and  bills  of  ex- 
change oil  the  Atlantic  cities,  to  B. 
These,  as  they  were  received,  were 
credited  by  B.  to  A.'s  account, 
where  A.  was  also  charged  with  the 
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amount  of  his  bills  paid.  C.  was 
not  concerned  in  these  transactions, 
except  that  the  packages  containing 
the  gold  and  other  effects  were  con- 
signed to  him  at  New  York,  and  by 
him  forwarded  to  Philadelphia.  In 
August,  1851,  B.  suddenly  stopped 
payment,  and  soon  after  A.  also 
&iled.  When  this  happened,  A. 
was  indebted  to  B.  upward  of  twenty 
thousand  dollars;  that  is  to  say,  B. 
had  then  paid  bills  of  A.  to  an 
amount  much  greater  than  the  re- 
mittances sent  by  A.  to  meet  them ; 
and  there  were  a  large  number  of 
bills  not  presented  in  the  hands  of 
holders  who  had  paid  value  for 
them.  It  appears  also  that  B.  was 
at  the  time  indebted  to  C,  but  in 
whiat  precise  amount  the  record  does 
not  show.  At  the  date  of  B/s 
failure,  a  remittance  to  him  of  gold 
and  some  other  effects  was  on  its 
way  from  A.,  but  had  not  then 
reached  New  York.  This,  like  the 
previous  remittances,  was  shipped 
at  San  Francisco  under  a  bill  of 
lading  to  C,  and  was  covered  by  a 
policy  of  insurance  in  G.'s  name. 
Very  soon  afterward  B.  made  a 
writing  authorizing  and  directing  C. 
to  take  the  expected  gold  and  bills, 
and  apply  them  to  the  credit  of  B.'s 
indebtedness  to  G.  When  the  vessel 
which  had  them  on  board  arrived 
at  New  York,  they  were  according- 
ly converted  by  C.  into  money,  which 
he  appropriated  to  his  own  use.  The 
plaintiff,  who  was  the  holder  of  a 
bill  drawn  by  A.,  and  protested  for 
non-acceptance,  then  brought  as- 
sumpsit for  money  had  and  received 
against  B.,  on  the  ground  that  the 
assets  which  had  been  remitted  by 
A.  to  meet  the  bills  were  specifically 


appropriated  to  that  purpose,  and 
could  not  be  diverted  to  any  other 
purpose  without  a  constructive  fraud 
on  the  bill-holders,  for  which  re- 
dress might  be  had  in  Pennsylvania 
under  the  form  of  the  common  law. 

"  We  are  quite  clear,"  said  Black, 
J., ''  that  the  plaintiff  had  not  any 
title  to,  or  property  in,  or  lien  upon 
the  effects  in  question.  jQie  had  an 
interest  that  they  should  reach 
their  destination  and  remain  there 
until  he  could  secure  them,  and  ap- 
propriate them  to  his  claim.  This 
is  the  interest  which  every  creditor 
has  in  the  property  of  his  debtor 
when  the  latter  is  in  &iling  circum- 
stances. But  further  than  that 
the  plaintiff  had  no  concern  with 
the  remittance.  His  bill  was  pay-  \ 
able  at  all  events,  and  his  remedy 
for  non-payment  was  an  action  on 
the  bill  itself  against  the  parties  to 
it.  He  had  no  claim  on  any  par- 
ticular ftind,  which  he  could  follow 
into  the  hands  of  other  parties. 
This  has  been  so  long  and  so  uni- 
versally regarded  as  true,  that  an 
order  to  pay  money  out  of  a  par- 
ticular fund  is  not  anywhere  con- 
sidered as  a  bill  of  exchange. 
(Chitty,  55,  252 ;  Byles,  8.) 

**  If  the  drawee  in  this  case  had 
been  directed  by  the  bill  to  pay  the 
amount  of  it  out  of  the  proceeds  of 
the  gold  dust,  while  the  instrument 
would  have  lost  its  negotiable  char- 
acter, it  would  still  not  have  been 
an  assignment  of  the  fund ;  for,  ac- 
cording to  Mandeville  v.  Welch  (5 
Wheaton,  227),  and  Tieman  v. 
Jackson  (5  Peters,  580),  a  part  only 
of  a  fund  will  not  be  legally  as- 
signed even  by  an  order  to  pay 
such  part.     It  is  not  pretended  that 
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the  bill  in  the  plaintiff's  hands 
amounts  to  more  than  a  small  part 
of  what  the  gold  dust  was  worth. 

"The  proposition  that  a  bill  of 
exchange  does,  propria  vigore,  vest 
in  the  payee  a  title  to  the  effects 
sent  to  meet  it,  or  give  the  payee  a 
lien  upon  such  effects,  so  that  he  can 
demand  them  or  their  proceeds  from 
a  person  to  whom  the  drawee  has 
transferred  or  passed  them  away,  is 
altogether  unsupported  by  any  au- 
thority or  custom  that  we  know  of. 
Such  a  rule  would  certainly  not 
promote  the  convenience  or  the 
safety  of  commercial  business.  The 
contrary  doctrine,  that  the  bill  has 
no  such  operation,  but  that  the 
holder  must  look  to  the  parties 
whose  names  are  on  it,  and  not  to 
any  particular  fund,  has  cases  in 
its  favor  quite  numerous  enough  to 
sustain  a  principle  so  simple  and 
just,  more  indeed  than  could  have 
been  expected  on  a  point  so  little 
likely  to  be  raised.  3  Comstock, 
251. 

"  The  rule  is  clearly  established, 
that  when  goods  are  shipped  and 
the  bill  of  lading  sent  to  the  con- 
signee, with  the  understanding,  ex- 
press or  implied,  that  the  proceeds 
are  to  be  credited  to  the  consignor's 
general  account,  the  property  vests 
by  that  act  in  the  consignee.  The 
carrier  becomes  the  agent  of  the 
consignee^  and  is  responsible  to  him 
for  the  non-delivery  of  the  goods. 
The  consignee  may  sell  them  before 
they  arrive  or  afterward.  He  has 
the  exclusive  and  unlimited  do- 
minion over  them  which  a  man 
ought  to  have  over  what  belongs  to 
.him;.l  Binney,  106;  4  M.  A  W. 


775;  1  Bing.  150;  2  Id.  20;  8cku^ 
maker  v.  Eby,  12  Harris,  521." 

A  material  point  in  this  instance 
seems  to  have  been  that  the  drawer 
was  indebted  to  the  drawee  to  a 
larger  amount  than  the  value  of 
the  gold  dust.  If  goods  are  con- 
signed to  B.  as  a  means  of  paying  a 
bill  drawn  on  him  by  A.,  and  B. 
becomes  insolvent  after  accepting 
the  bill,  he  cannot  appropriate  the 
ftind  to  any  debt  which  he  does  not 
owe  without  a  fraud  on  his  creditors, 
and  good  faith  requires  that  it 
should  not  be  appropriated  to  the 
payment  of  any  debt  which  is  not 
due  by  A.  Hence,  if  the  fund 
comes  into  the  hands  of  an  assignee 
in  bankruptcy  for  distribution,  it 
will  be  appropriated  to  the  pay- 
ment of  the  bill,  unless  the  state  of 
the  account  between  A.  and  B.  is 
such  that  he  might  justly  have  re- 
fused to  accept  the  bill,  and  appro- 
priated the  money  to  his  own  use ; 
vol.  1, 177;  and  it  would  seem  that 
the  holder  of  the  draft  has  an 
equity  which  a  chancellor  may  en- 
fierce. 

An  agreement  between  the 
drawer  of  a  bill  and  the  payee, 
that  a  remittance  to  the  drawee 
shall  be  appropriated  to  the  pay- 
ment of  the  bill,  may  be  specifioEdiy 
enforced  by  a  court  of  equity ;  see 
Ex  parte  PreseoU,  3  Deacon  & 
Chitty,  218 ;  The  Marine  Ins.  Bank 
V.  Janney^  1  Barb.  486 ;  Lowery  v. 
Steward,  25  New  York,  239 ;  Bar- 
wood  V.  Tucker,  18  Illinois,  544.  In 
the  case  last  cited  A.  sold  a  draft  on 
C.  to  B.,  and  at  the  same  time  sent 
C.  the  exact  amount  in  bonk  hills, 
with  a  request  to  honor  the  drafts 
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and  it  was  held  that  this  was  an 
equitable  appropriation  of  the  fund, 
and  that  C  held  it  in  trust  for  the 
benefit  of  B. 

Agreeably  to  the  weight  of  au- 
thority, a  check  is  essentially  a  bill 
of  exchange,  and  will  not,  therefore, 
operate  as  an  equitable  transfer  or 
appropriation;  Thfler  v.  Oould,  48 
New  York,  682 ;  Chapman  v.  Whiie, 
2  Selden,  412 ;  The  Mna  National 
Bank,  46  New  York,  82;  The 
Marine  Bank  v.  The  Fulton  Bank, 
2  Wallace,  252 ;  The  Bank  of  the 
Bepublie  v.  MUlard,  10  Id.  152; 
Dykers  v.  The  Leather  M.  Bank,  11 
Paige,  612;  Harris  v.  Clark,  2 
Barb.  94 ;  3  Comstock,  93 ;  Winter 
V.  Drury,  1  Id.  525.  It  has  been 
held  in  other  instances,  that  as  a 
check  on  a  bank  is  ordinarily  drawn 
against  an  actual  deposit,  and  will 
not  be  paid  unless  the  amount  is 
standing  to  the  credit  of  the  drawer 
on  the  books,  it  is  virtually  an  order 
on  a  particular  Aind,  and  confers  a 
specific  interest  on  the  drawee ;  see 
vol.  1,  395 ;  Bromley  v.  Branton,  6 
L.  R.  Eq.  275 ;  Munn  v.  Bureh,  25 
Illinois,  35;  The  Chicago  M.  Ins, 
Co.  V.  Stanford,  28  Id.  168 ;  Foger- 
ties  V.  The  Bank,  12  Richardson, 
602 ;  Churley  v.  Leisenhigler,  1  P. 
P.  Smith,  345;  Rhodes  v.  ChUds, 
14  Id.  18 ;  In  re  Brown,  2  Story, 
502,  517;  ante,  vol.  1,  1249;  and 
such  will  clearly  be  the  effect  when 
the  check  is  so  worded  as  to  leave 
no  doubt  of  the  drawer's  intention 
to  transfer  the  entire  deposit  spe- 
cifically to  the  payee ;  Kingman  v. 
Perkins,  105  Mass.  116. 

In  The  JEtna  National  Bank  v. 
The  Fourth  National  Bank,  46  New 
York,  87,  Allen,  J.,   said:   "The 


cases  all  agree^  that  notwithstanding 
the  agreement  which  bankers  make 
with  their  customers,  to  pay  their 
checks  to  the  amount  standing  to 
their  credit,  a  check-holder  can  take 
no  benefit  from  this  agreement,  and 
that  a  check  does  not  operate  as  a 
transfer  or  assignment  of  any  part 
of  the  debt,  or  create  a  lien  at  law 
or  in  equity  upon  the  deposit 
Harris  v.  Clark,  3  Comstock,  93 
Winter  v.  Drury,  1  Selden,  525 
Dykers  v.  Leaiher  Man,  Bank,  11 
Paige,  612 ;  ThornhiU  v.  HaU,  2  CL 
&  Fin.  28.  The  principle  was  ap- 
plied by  this  court,  in  Cowperihwaite 
V.  Sheffield,  3  Corns.  243,  to  a  bill  of 
exchange,  drawn  against  a  consign- 
ment of  goods,  of  which  the  con- 
signees and  drawees  were  advised 
by  letter,  accompanying  a  notice  of 
the  shipment  of  the  goods.  The 
court  held,  that  the  bills  and  letter 
of  advice  did  not  operate  as  an  ap- 
propriation of  the  proceeds  of  the 
cotton  to  the  payment  of  the  bills. 
The  Judge,  delivering  the  opinion, 
says:  'But  if  it  could,  by  any 
equitable  intendment,  be  held  to 
amount  to  a  specific  direction  to 
apply  the  proceeds  of  shipment  to 
the  payment  of  these  bills,  it  could 
only  be  in  &vor  of  a  party  who 
had  notice  of  the  arrangement  and 
who  had  purchased  the  bills,  or  be- 
come liable  upon  them  on  the  iaith 
of  it'" 

Letter  op  Attorney.  —  The 
effect  of  a  power  of  attorney  as  an 
assignment  depends  on  the  person 
to  whom  and  the  purpose  for  which 
it  is  given,  and  the  nature  of  the 
property  over  which  it  is  to  be  exer- 
cised; S3e  Raymond  v.  Squire,  17 
Johnson,  47 ;  Knapp  v.  Alvord,  10 
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Paige,  205 ;  Rogers  v.  Lindsey,  15 
Howard,  441;  M^Oraffy.  Porter,  5 
Florida,  343 ;  Clayton  v.  Fawcett,  2 
Leigh,  19.  A  power  from  a  debtor 
to  a  creditor  to  collect  an  amount 
due  by  a  third  person,  and  apply  it 
to  the  payment  of  the  debt,  is 
prima  facie  an  assignment,  because 
a  chose  in  action  is  not  susceptible 
of  actual  transfdr,  and  an  authority 
to  reduce  it  to  possession  is  as  near 
an  approach  to  delivery  as  the  na- 
ture of  the  esse  admits.  Or,  to  state 
the  point  somewhat  differently,  as 
an  assignment  of  a  debt  cannot  be 
made  effectual  save  through  a  power 
to  proceed  in  the  name  of  the 
assignor,  so  the  execution  of  such 
power  may  operate  as  an  equitable 
appropriation  of  the  fund ;  Brooks 
V.  Hatch,  6  Leigh,  534 ;  Oerrish  v. 
Sweetzer,  4  Pick.  814;  Brondy  v. 
Holland,  7  Vesey,  28;  Bergen  v. 
Bentiett,  1  Caines'  Cases,  1 ;  Ray- 
mond v.  Squire^  11  Johnson,  47; 
The  People  v.  Tioga,  19  Wend.  73 ; 
Stimson  v.  Frees,  2  Jones'  Eq.  156 ; 
Weed  V.  Jewett,  2  Metcalf,  168. 

In  Weed  v.  Jewett,  Putnam,  J., 
said :  "  A  letter  of  attorney  to  re- 
ceive all  the  money  due  from  A.  to 
the  constituent,  and  to  give  a  dis- 
charge therefor  in  the  constituent's 
name,  with  a  clause  stating  that  it 
is  an  assignment  of  the  same,  con- 
stitutes an  assignment  of  the  debt 
to  the  attorney,  though  the  letter  is 
not  in  terms  irrevocable  and  does 
not  expressly  authorize  the  attor- 
ney to  receive  the  money  to  his  own 
use.  It  is  not  said  in  so  many 
words  that  the  attorney  might  re- 
ceive the  money  for  his  own  use, 
but  that  is  necessarily  to  be  inferred 
from  the  words  which  were   used, 


viz.:  that  the  instrument  was  an 
assignment ;  and  if  so,  the  assignee 
was,  of  course,  to  have  the  property 
for  his  own  use." 

Power  op  Sale. — ^A  power  to 
sell  land  or  chattels  and  apply  the 
purchase  money  to  the  payment  of 
a  debt  due  from  the  giver  of  the 
power  to  the  donee,  negatives  rather 
than  implies  an  intention  to  assign, 
because  the  appropriate  mode  of 
passing  the  title  to  land  is  by  deed, 
and  in  the  case  of  chattels  by  de- 
livery. Moreover,  if  the  right  of 
property  vested  in  the  grantee,  he 
might  dispose  of  it  without  any  au- 
thority to  that  effect.  Such  a  power 
consequently  does  not  operate  as  an 
equitable  assignment;  see  Hunt  v. 
RousTnanier,  242;  3  Id.  294;  8 
Wheaton,  174 ;  1  Peters,  1 ;  ante, 
983 ;  Webb  v.  Walker,  7  Gushing, 
46  ;  Fuller  v.  Emerson,  lb.  203. 

In  Webb  v.  Walker,  Pierce,  the 
purchaser  of  the  brig,  gave  Webb, 
the  seller,  his  notes  for  the  purchase 
money,  and  also  a  'bond,  reciting 
that  said  amount  was  to  run  on  bot- 
tomry, and  conditioned  to  pay  the 
notes  at  maturity,  and  stipulating 
that  Pierce  should  keep  the  brig 
insured,  and  that  on  his  failure  to 
pay  the  notes  Webb  might  sell  the 
vessel  at  public  auction  for  the  pay- 
ment of  the  notes  and  expenses; 
and  Pierce,  by  the  same  instrument, 
appointed  Webb  his  attorney  to  con- 
vey the  vessel  to  the  person  who 
should  become  the  purchaser  at 
such  sale.  Pierce  immediately  sold 
to  Walker,  and  when  the  first  note 
became  due,  Webb  desired  to  sell, 
but  Walker  refused  his  assent,  and 
denied  the  existence  of  any  vend- 
able  interest  in  Webb.    It  was  held 
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that  the  instrument  did  not  create 
an  equitable  lien  upon  the  brig,  nor 
declare  a  trust  which  could  be  en- 
forced as  against  a  subsequent  pur- 
chaser from  Pierce,  with  or  without 
notice. 

Shaw,  C.  J.,  said,  "The  instru- 
ment was  simply  an  agreement  that 
the  vendor  of  certain  personal  pro- 
perty might  resell  it  upon  non-pay- 
ment of  the  purchase  .money,  and 
pay  himself  from  the  proceeds. 
Can  the  main  intention  of  the  par- 
ties be  carried  into  effect  notwith- 
standing this  failure  f  And  did  the 
instrument  create  such  a  lien,  or 
declare  such  a  trust,  as  can  be  en- 
forced by  a  bill  in  equity?  We 
think  not  The  stipulation  to  in- 
sure has  no  effect  on  the  construc- 
tion of  the  instrument.  As  the 
plaintiff  was  not  to  have  the  benefit 
of  it,  it  was  a  clause  entirely  aside 
from  the  main  body  of  the  agree- 
ment There  are  no  words  of  grant, 
conveyance,  pledge  or  hypotheca- 
tion. There  iis  simply  a  stipulation 
that  if  one  party  failed  to  pay  at 
the  time  fixed,  the  other  might  enter 
and  sell,  or  might  act  as  his  attor- 
ney for  the  sale  of  the  property. 
The  instrument  cannot  be  upheld 
as  a  mortgage,  for  there  was  no 
possession,  and  no  record  before  the 
sale.  It  only  gives  a  power  to  sell 
and  apply  the  proceeds  to  the  pay- 
ment of  the  notes.  This  is  not  a 
power  coupled  with  an  interest,  and 
amounting  to  an  assignment.  The 
vessel  must  be  sold  before  any  pro- 
ceeds could  arise,  and  it  was  only 
in  the  proceeds  when  realized  that 
the  plaintiff  had  any  interest  Such 
an  interest  could  not  affect  Pierce's 
power  to  sell  and  pass  the  property. 


When  a  party  has  conveyed  an  in- 
terest in  the  thing  itself,  with  a 
power  to  sell  and  appropriate  the 
proceeds,  the  grantee  takes  some- 
thing more  than  a  naked,  revoca- 
ble power ;  but  when  only  a  power 
to  sell  is  given,  without  any  inter- 
est in  the  subject-matter,  except  in 
the  proceeds  arising  from  the  sale, 
which  interest  can  only  be  obtained 
by  execution  of  the  authority,  it  is 
otherwise.  This  case  most  resem- 
bles that  of  Hunt  v.  Rousmanier,  2 
Mason,  432;  8  Wheaton,  174;  and 
3  Mason,  294.  Rousmanier  had 
borrowed  money  of  Hunt,  and  by 
way  of  security  gave  him  power  to 
sell  two  vessels,  then  at  sea,  and  re- 
imburse himself  from  the  proceeds. 
Rousmanier  died  before  the  return 
of  the  vessels.  Hunt  brought  his 
bill  in  equity,  in  the  Circuit  Court, 
to  have  a  lien  on  the  vessels  de- 
clared in  his  favor,  and  to  have  the 
vessels  sold,  and  his  debt  first  paid 
out  of  the  proceeds.  The  estate  of 
Rousmanier  was.  insolvent,  and  the 
question  was  between  the  complain- 
ant, relying  upon  such  trust,  and 
the  general  creditors.  Upon  a  de- 
murrer, judgment  was  given  for  the 
defendant,  on  the  ground  that  the 
power  was  a  naked  power,  not 
coupled  with  an  interest  in  the  ves- 
sels, and  that  it  terminated  with  the 
death  of  the  party  who  gave  it.  On 
error  to  the  Supreme  Court  of  the 
United  States,  the  cause  was  argued 
at  great  length ;  and,  in  an  opinion 
given  by  Marshall,  C.  J.,  the  court 
affirmed  both  the  above  proposi- 
tions, namely :  first,  that  a  power  to 
sell  a  vessel  and  take  payment  from 
the  proceeds,  was  a  naked  power 
not  coupled  with  an  interest,  and  so 
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created  no  assigmoent ;  and  second, 
that,  as  a  naked  power,  it  ceased 
with  the  death  of  the  party  who 
gave  it;  that  it  created  no  trust 
and  no  assignment,  and  of  course 
no  lien  on  the  vessels. 

"  But  as  that  case  came  up  on  a 
demurrer,  and  it  appeared  to  be 
stated  by  the  bill  that  the  agreement 
was  intended  to  operate  as  an  effect- 
ual security  for  the  loans  on  those 
vessels;  that  both  parties  so  in- 
tended ;  and  that  the  powers  were 
therefore  given  and  taken  under  a 
mistake;  and  as  that  court  had 
jurisdiction  in  equity  to  correct  a 
mistake,  they  reversed  the  decree  of 
the  Circuit  Court,  sustaining  the 
demurrer,  and  remanding  the  case 
to  the  Circuit  Court,  with  leave  to 
the  defendants  to  withdraw  the  de- 
murrer, and  file  an  answer.  The 
case  came  again  before  the  Circuit 
Court  on  the  answer  and  proofe; 
and  it  was  decided  by  Story,  J.,  that 
no  such  mistake  was  established, 
and  judgment  was  given  for  the  de- 
fendants. To  the  only  points  ap- 
plicable to  this  case,  the  forgoing  is 
an  authority  for  the  defendants; 
and  besides,  that  such  a  power  of 
attorney,  given  by  an  owner,  though 
intended  as  a  security  for  money, 
constitutes  no  assignment,  no  con- 
tract for  specific  performance,  and 
no  trust;  and,  therefore,  will  not 
sustain  a  bill  in  equity  in  this 
court." 

Power  Coupled  with  Inter- 
est.— ^It  is,  nevertheless,  well  settled 
that  where  an  agreement  is  entered 
into  on  a  sufficient  consideration, 
whereby  an  authority  is  given  for  the 
purpose  of  securing  a  benefit  to  the 
donee  of  the  authority,  it  is  coupled 


with  an  interest,  and  cannot  be  re- 
voked; see  Oaussen  v.  Morton,  10 
B.  &  C.  731 ;  SmaH  v.  Sanders,  3 
B.  &  C.  380  ;  5  Id,  895 ;  or,  in  the 
language  of  Chief  Justice  Marshall, 
in  Hunt  v.  Rousmanier,  Wheaton, 
174,  "  although  a  letter  of  attorney 
depends,  from  its  nature,  on  the 
will  of  the  person  making  it,  and 
may  in  general  be  recalled  at  his 
will,  yet  if  he  binds  himself  for  a 
consideration  in  terms,  or  by  the 
nature  of  his  contract,  not  to  change 
his  will,  the  law  will  not  permit 
him  to  change  it." 

Accordingly,  where  the  owner  of 
certain  lands  gave  one  Foster,  to 
whom  he  was  indebted,  the  power 
to  sell  the  lands  and  receive  the 
purchase  money  as  a  means  of  dis- 
charging the  debt,  it  was  held  that 
Foster  had  an  interest  in  the  execu- 
tion of  the  power,  and  that  it  could 
not  be  revoked ;  Oaussen  v.  Motion. 

The  judgment  in  Hunt  v.  Eou*- 
manier  turned  on  the  single  point 
that  the  power,  though  irrevocable 
during  the  life  of  the  donor,  ceased 
at  his  death.  So  an  irrevocable 
p;.wer  of  attorney  may  be  defeated 
by  a  conveyance  of  the  subject- 
matter  to  a  third  person,  because 
the  power  must  necessarily  be  exe- 
cuted in  the  name  of  the  grantor, 
and  cannot  be  effectual  after  the  in- 
terest on  which  it  was  intended  to 
operate  has  passed  from  him.  8ach, 
at  least,  is  the  rule  at  law ;  but  as 
such  a  sale  is  a  manifest  breach  of 
fiiith  on  the  part  of  the  donor  of 
the  power,  a  court  of  equity  should 
give  relief  against  a  purchaser  with 
notice  of  the  fraud.  And  it  would 
seem  that  the  executors  of  one  who 
has  agreed  to  give  an  irrevocable 
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power  of  dispoeitioQ  as  a  means  of 
security  or  payment,  may  be  en- 
joined from  making  his  decease  a 
ground  for  disputing  the  execution 
of  the  power;  Isk  v,  Orane^  8 
Ohio,  N.  8.  350;  13  Id.  574;  2 
American  Lead.  Cases,  653,  5  ed. 

Under  these  circumstances,  the 
intention  of  the  parties  is  frus- 
trated by  one  of  those  accidents 
which  constitute  a  distinct  ground 
for  the  interposition  of  a  chan- 
cellor; see  The  United  States  y. 
Vaughan,  3  Binney,  391,  401 ; 
Tyson  y.  Passmore,  2  Barr,  122, 
125. 

An  authority  or  direction  to  a 
third  person  to  collect  or  dispose 
of  goods  or  assets  belonging  to  the 
donor  of  the  power,  and  pay  them 
oyer  to  one  to  whom  he  is  indebted, 
is  primd  facie  an  authority  or 
agency  which  may  be  recalled  at 
pleasure ;  Scott  v.  Porcher,  3  Meri- 
yale,  658 ;  Eodich  y.  Oandell,  1  De 
Gex,  M.  &  G.  763;  Lindsay  y. 
iVice,  33  Texas,  280;  Fuller  y. 
Dmcnon,  7  Cushing,  203;  and  it 
does  not  necessarily  yary  the  case 
that  the  assets  are  in  the  keeping 
or  possession  of  the  person  on  whom 
the  power  is  conferred ;  Beans  y. 
JBw^i«,  7  P.  F.  Smith,  221 ;  Walter 
y.  Boss,  2  Washington  C.  C.  R. 
283,  289 ;  Eschelberger  y.  Erskine, 
10  Maryland,  373 ;  Brind  y.  Hamp- 
shire, 1  M.  &  W.  363;  The  M. 
F.  Bank  y.  Janney,  1  Barb.  486 ; 
Winkley  y.  Foye,  2  Fogg,  174. 

"Where,"  said  Fowler,  J.,  in 
Winkley  y.  Foye,  "a  consignment 
or  remittance  is  made,  with  in- 
structions to  pay  oyer  the  proceeds 
to  a  third  person,  the  appropriation 
is  not  absolute,  for  it  amounts  to  no 


more  than  a  mandate  from  a  prin- 
cipal to  his  agent.  It  may  be  re- 
yoked  at  any  time  before  it  is  exe- 
cuted; or  at  least  before  any  engage- 
ment is  entered  into  by  the  manda- 
tory with  the  third  person  to  exe- 
cute it  for  his  benefit ;  and  it  will 
be  reyoked  by  any  prior  disposition 
of  the  property  inconsistent  with 
such  execution;  2  Story's  Bq.  Ju- 
risp.  sec.  972, 1036  a,  1036  b,  1045, 
1046;  ScoU  y.  Porcher,  3  Meri- 
yale,  662,  664 ;  Acton  y.  WoodgaU, 
2  Mylne  &  Keen,  492." 

In  Scott  y.  Porcher,  H.  &  Co., 
of  Madras,  made  a  consignment 
of  pearls  to  B.,  with  directions  to 
sell  and  pay  the  proceeds  to  P.  (to 
whom  H.  &  Co.  were  at  the  time 
indebted)  on  account.  B.  acknowl- 
edged the  receipt  of  the  consign- 
ment, and  undertook  to  perform 
these  directions,  but  no  notice  was 
giyen  by  either  party  to  P.  H.  & 
Co.  subsequently  wrote  to  B.  re- 
questing the  pearls  to  be  sent  to 
America,  and  there  disposed  of; 
and  afterward,  being  insolyent,  made 
an  assignment  of  all  their  effects  in 
trust  for  the  benefit  of  their  credit- 
ors ;  and  it  was  held  that  the  direc- 
tions accompanying  the  consignment 
did  not  constitute  an  appropriation, 
but  amounted  to  no  more  than  a 
mere  mandate  reyocable  at  the 
pleasure  of  the  consignor,  and  which 
was  actually  reyoked  by  the  subse- 
quent disposition  of  the  property ; 
and  that  P.,  who  had  no  express 
notice  of  the  consignment,  but,  on 
receiying  information  of  it  after  he 
knew  of  the  failure  of  H.  &  Co., 
had  laid  an  attachment  on  the 
pearls  in  the  hands  of  B.,  on  which 
he  had  proceeded  to  judgment  and 
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sold  the  pearls,  and  who,  having  exe- 
cuted the  trust  deed  as  creditor, 
was  bound  to  account  with  the  trus- 
tees for  the  proceeds. 

The  Master  of  the  Rolls  said: 
"  This  case  is  stripped  of  almost 
every  circumstance  that  has  ever 
been  relied  upon  as  constituting  an 
irrevocable  appropriation.  Har- 
rington &  Co.,  who  made  the  con- 
signment, never  informed  Porcher 
&  Co.  that  any  remittance  was 
made,  or  intended  to  be  made,  on 
account  of  the  debt  due  to  the  latter. 
The  consignees,  who  were  mere  fac- 
tors for  the  consignors,  had  no  direc- 
tions to  apply  the  produce  of  the  con- 
signment in  payment  of  any  specific 
debt,  or  in  taking  up  any  particular 
bill  of  exchange.  The  only  order 
they  received  was  that  when  the 
sale  should  be  effected  they  should 
pay  over  the  proceeds  to  Porcher  & 
Co.  They  informed  their  principals 
that  they  would  act  in  conformity 
to  the  directions  received,  but  they 
had  no  communication  whatever 
with  Porcher  &  Co.  on  the  subject. 
This  amounts  to  no  more  than  a 
mandate  from  the  principal  to  his 
agent,  which  can  give  no  right  or 
interest  to  the  third  person  in  the 
subject  of  the  mandate.  It  may 
be  revoked  at  any  time  before  it  is 
executed,  or  at  least  before  any  en- 
gagement is  entered  into  with  a 
third  person  to  execute  it  for  his 
.benefit.  And  it  will  be  revoked  by 
any  disposition  of  the  property  in- 
consistent with  the  execution  of  it. 
The  assignment  of  it  in  December, 
1811,  was  such  a  disposition.  Un- 
der that  assignment  the  general 
creditors  of  Harrington  &  Co.  be- 
came entitled  to  the  benefit  of  every 


description  of  property  over  which 
they  had  a  disposing  power.  There 
was  no  third  person  who  had  then 
acquired  any  interest,  I^al  or 
equitable,  in  the  goods  in  question, 
and,  therefore,  Harrington  &  Co. 
could  dispose  of  them,  and  they 
have  disposed  of  them  to  the  pres- 
ent plaintiffs,  who  are  consequently 
entitled  to  a  decree." 

The  court  may,  nevertheless,  go 
outside  of  the  instrument  for  the 
purpose  of  discovering  the  inten- 
tion of  the  donor  of  the  power,  and 
if  that  appears  to  have  been  to  con- 
fer an  irrevocable  authority  on  the 
donee,  or  that  he  should  hold  the 
fund  as  the  agent  of  the  party  to 
whom  it  is  to  be  paid,  and  not  of 
the  donor,  it  will  not  be  allowed  to 
fail  through  a  defect  of  form.  See 
Sharpies  v.  Wdch,  4  Dallas,  279 ; 
WcAson  V.  Bagaley^  2  Jones,  164. 

In  the  case  last  cited,  a  letter  of 
9,ttorney  from  an  insolvent  debtor, 
authorizing  the  collection  of  his 
assets  and  the  distribution  of  them 
among  his  creditors,  in  a  prescribed 
order  of  preference,  was  accordingly 
held  to  be  a  declaration  of  trust  in 
their  favor,  which  could  not  be  re- 
called after  the  assets  had  been  col- 
lected by  the  attorney  and  were  in 
his  hands  for  distribution.  And  all 
the  authorities  agree  that  when  a 
direction  or  authority  to  an  agent 
or  debtor  to  pay  over  the  money  in 
his  hands  to  a  third  person  is  com- 
municated to  the  latter,  and  receives 
his  assent,  there  is  an  appropriation 
which  cannot  be  recalled ;  Hodgson 
V.  Anderson,  3  B.  &.  C.  842 ;  Low- 
ery  v.  Steward,  25  New  York,  239. 

It  results   from  these  decisions 
that  the  effect  of  a  letter  of  attor- 
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ney,  as  an  assignment,  depends 
on  the  agreement  which  it  is  a 
means  of  carrying  into  effect, 
and  which  must  be  deduced  from 
all  the  evidence,  and  not  merely 
from  the  language  of  the  instru- 
ment. See  Bodgers  y.  Lindeey,  13 
Howard,  441.  An  irrevocable 
power  to  a  creditor  to  collect  the 
amount  due  by  a  third  person,  may 
consequently  be  shown  to  have  been 
given  as  collateral  security  for  a 
demand  which  has  since  been  paid ; 
Oerrish  v.  Sweetzer,  4  Pick.  374. 
But  the  letter  may  be  so  worded 
as  to  be  itself  a  contract,  and  will 
then  be  insusceptible  of  contradic- 
tion; Langdon  v.  Lacy,  4  Gray, 
186. 

It  has  also  been  held,  and  would 
seem  clear  on  principle,  that  the 
delivery  of  assets  for  the  use  of  a 
third  person,  or  in  trust  for  him, 
may  confer  a  right  of  property 
which  cannot  be  defeated  by  any 
subsequent  act  of  the  bailor  or 
those  claiming  under  him  as  credit- 
ors, although  done  before  the  trans^ 
fer  is  communicated  to  the  cestui 
que  trust  or  beneficiary  and  ratified 
or  accepted  by  him ;  vol.  1,  431 ; 
Story  on  Bailments,  §  103 ;  Story's 
Eq.  Jurisprudence,.  §  1041.  "  If  a 
man  gives  goods  or  chattels  to  an- 
other upon  trust  to  deliver  them  to 
a  stranger,  chancery  will  compel 
him  to  do  it;"  Cumming's  Digest, 
Ch.  4  W.  5 ;  Hwjoard  v.  The  Bank, 
40  Vermont,  647;  Blanchard  v. 
Selden,  43  Id.  612;  vol.  1,  1239. 
It  is  in  this  light  that  conveyances 
in  trust  for  the  benefit  of  creditors 
are  viewed  in  the  United  States, 
though  held  revocable  in  England. 
See  AeUm  v.  Woodgate,  2  Mylne  & 


Keen,  495;  Wilt  v.  Franklin,  1 
Binney,  502 ;  Alexander  v.  Adams, 
1  Strobhart,  47  ;  Atkins  v.  Barwickf 
1  Strange,  165. 

The  uncertainty  which  still  per- 
vades this  branch  of  the  law  appears 
from  the  following  extracts  from 
the  works  of  Mr.  Justice  Story  on 
Eq.  Jurisprudence  and  on  Bail- 
ments :  ''  The  distinction  between 
the  operation  of  assignments  at  law 
and  the  operation  of  them  in  equity, 
may  be  very  familiarly  shown  by  a 
few  illustrations,  derived  from  cases 
of  bailments  and  consignments.  In 
the  common  case,  where  money  or 
other  property  is  delivered  by  a 
bailor  to  B.  for  the  use  of  C,  or  to 
be  delivered  to  C,  the  acceptance  of 
the  bailment  amounts  to  an  express 
promise  from  the  bailee  to  the 
bailor  to  deliver  or  pay  over  the 
property  accordingly.  In  such  a 
case,  it  has  been  said  that  the  per- 
son for  whose  use  the  money  or 
property  is  so  delivered,  may  main- 
tain an  action  at  law  therefor 
against  the  bailee,  without  any  fur- 
ther act  or  assent 

''In  regard  to  the  other  class 
of  cases  above  suggested,  namely, 
those  where  the  question  may 
arise  of  an  absolute  appropriation 
of  the  proceeds  of  an  assignment 
or  remittance,  directed  to  be  paid 
to  particular  creditors,  courts  of 
equity,  like  courts  of  law,  will  not 
deem  the  appropriation  to  the  cred- 
itors absolute  until  the  creditors 
have  notice  thereof,  and  have  as- 
sented thereto.  For  until  that  time 
the  mandate  or  direction  may  be 
revoked  or  withdrawn,  and  any 
other  appropriation  made  by  the 
consignor  or  remitter  of  the  pro- 
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ceeds.  The  true  test  whether  an 
absolute  appropriation  is  made 
out  or  not  depends  upon  the  point 
at  whose  risk  the  property  is,  and 
until  the  creditor  has  consented, 
the  property  will  clearly  be  at  the 
risk  of  the  assignor  or  remitter. 
But  if  upon  notice  the  creditors 
should  assent  thereto,  and  no  inter- 
mediate revocation  should  have 
been  made  by  the  assignor,  or  re- 
mitter there  in  equity,  the  assignee 
or  mandatory  will  be  held  a  trus- 
tee for  the  creditors,  and  they  may 
maintain  the  bill  to  enforce  a  due 
performance  of  the  trust ; "  Story's 
Eq.  Jurisprudence,  §§  1041, 1045. 

"  But  if  A.  delivers  goods  to  B.,  to 
be  delivered  over  to  C,  there  C.  hath 
the  property  and  may  demand  the 
goods,  if  B.  undertakes  to  make  the 
delivery  to  C,  and  hath  no  interest 
or  claim  but  for  that  purpose.  But 
in  all  such  cases  there  must  be  a 
clear  assent  on  the  part  of  B.  to 
such  undertaking,  otherwise  no  ao- 
tion  will  lie  by  C,  and  the  mere 
receipt  of  the  goods  will  not  be 
sufficient  to  establbh  such  assent. 
It  has  been  settled  by  several 
modern  decisions,  that  in  case  of 
a  remittance  of  a  bill  to  an  agent 
or  banker,  with  directions  to  apply 
a  part  of  it  to  the  payment  of  a 
debt  due  to  a  third  person,  the 
mere  &ct  of  a  receipt  of  the  re- 
mittance does  not,  unless  the  re- 
mittee assents  to  such  a  disposition 
of  the  proceeds,  and  agrees  to  pay 
over  the  same  to  the  creditor, 
amount  to  such  an  appropriation 
of  the  proceeds  as  will  enable  such 
creditor  to  recover  the  same  against 
the  remittee.    The  same  principle 


has  been  applied  to  a  consignment 
of  goods  for  sale,  with  directions  to 
make  payment  of  a  debt  out  of  the 
proceeds  to  a  creditor ;  **  Story  on 
Bailments,  §  103. 

Diligence  to  perfect  Title. 
— An  assignee  must  be  diligent  to 
perfect  his  title,  and  will  be  post* 
poned  to  a  subsequent  purchaser 
who  has  been  prejudiced  by  his 
lachea ;  antSy  51 ;  Spain  v.  Hamil- 
ton, 1  Wallace,  624;  Welsh  v. 
Bekey,  1  Penrose  &  Watts,  58,  61. 
A  failure  to  have  the  assignment  of 
a  judgment  marked  on  the  docket 
is  negligence  within  this  rule  in 
Pennsylvania;  Fisher  v.  Knox,  1 
Harris,  622;  FraUy's  Appeal,  26 
P.  F.Smith,  42;  anU,5i.  So  an 
assignee  who  lies  by  until  a  subse- 
quent assignee  has  proceeded  to 
judgment,  loses  the  priority  which 
he  had  gained  by  being  first  in  point 
of  time;  Judson  v.  Corcoran,  17 
Howard,  612 ;  The  Mercantile  Ins. 
Co.  V.  Corcoran,  1  Gray,  75 ;  and 
the  principle  is  the  same  when  the 
assignee  does  not  give  notice  to  the 
debtor,  until  judgment  has  been 
rendered  against  him  in  an  attach- 
ment issued  by  a  creditor  of  the 
assignor;  Richards  v.  Origgs,  16 
Missouri,  416. 

It  results  from  the  same  prin- 
ciple that  one  who  claims  under  an 
equitable  transfer  or  appropriation 
of  goods  or  chattels,  should  take 
immediate  possession  of  the  prop- 
erty if  it  is  within  his  reach  ;  and 
if  he  does  not,  he  is  chargeable  with 
kuihes,  and  will  have  no  equity 
against  a  subsequent  purchaser  who 
gives  value  in  ignorance  of  his 
right,  and  on  the  faith  of  the  seem- 
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iDg  ownership  of  the  vendor ;  Clem- 
son  V.  Davidson,  6  Binney,  392, 
398. 

It  has  been  said  that  this  rule 
does  not  apply  to  choses  in  action, 
nor  to  any  fund  which  is  not  sus- 
ceptible of  manual  transfer  and 
possession;  The  United  Stales  v. 
Vaugkan,  3  Binney,  394 ;  see  The 
Commonwealth  v.  Watmoughf  6 
Wharton,  117,  139;  Williams  v. 
Downing,  6  Harris,  60,  65 ;  Conant 
T.  The  Seneca  City  Bank,  1  Ohio, 
N.  S.  298 ;  1  Smith's  Lead.  Cases,  81, 
7  Am.  ed.;  but  iu  these  cases  the  ques- 
tion arose  under  a  levy  by  a  creditor, 
and  might  have  been  determined 
differently  as  between  purchasers. 
A  purchaser  may  rely  on  the  negli- 
gence of  a  prior  assignee  as  a  rear 
son  for  setting  aside  a  transfer 
which  is  good  against  the  assignor, 
but  no  such  right  can  be  exercised 
by  a  volunteer,  nor,  agreeably  to  tiie 
generally  received  doctrine,  by  one  to 
whom  the  iund  is  transferred  as  col- 
lateral security  for  an  antecedent 
debt;  FraU'sAppeal,27F.  F.Smith, 
378;  and  the  same  rule  applies  to 
creditors  unless  the  case  is  controlled 
by  a  statute,  or  the  transfer  is  actu- 
ally or  constructively  fraudulent  as 
it  regards  them ;  ante,  83. 

A  creditor  is  not  a  purchaser,  and 
cannot  assert  any  right  that  could 
not  have  been  enforced  by  the 
debtor;  anie,9Q.  Hence  an  assign- 
ment which  is  valid  as  between  the 
parties  will  also  be  good  against 
creditors;  Westohy  v.  Day,  2  Ellis 
&  Blackburn,  605 ;  and  it  has  been 
held  to  follow  that  the  delivery  of 
a  certificate  of  stock  to  a  purchaser, 
attended  with  a  power  of  attorney 
to  transfer,  will  confer  a  right  that 


cannot  be  impeached  or  set  aside  by 
a  subsequent  execution  or  attach- 
ment against  the  vendor ;  The 
United  States  v.  Vaughan,  3  Binney, 
394;  The  Qmmonwealth  v.  Wat- 
mough,  6  Wharton,  117  ;  The  Peo- 
ple V.  Ehnore,  35  California,  653  ; 
Buffalo  V.  Kortright,  20  Wend.  91  ; 
22  Id.  348 ;  McNeU  v.  The  Tenth 
National  Bank,  46  New  York,  328 ; 
Orym^s  v.  Howe,  49  Id.  17,  22 ; 
The  Mount  Holly  Co.  v.  Ferree,  2 
C.  E.  Green,  117. 

In  The  Commontoealth  v.  Wat" 
mough,  it  was  contended  that  the 
principle  which  makes  transmuta- 
tion of  possession  essential  to  the 
validity  of  a  sale  as  against  credit- 
ors, is  the  same  whether  the  prop- 
erty in  question  is  goods  or  stock, 
and  that,  as  stock  is  not  susceptible 
of  manual  occupancy,  it  should  be 
transferred  on  the  books  of  the  cor- 
poration in  order  that  the  vendor 
may  not  obtain  a  false  credit  from 
a  seeming  ownership,  contrary  to 
the  policy  of  the  law  as  declared  in 
the  13  Eliz.  c.  5;  see  Welsh  v. 
Bekey,  1  Penrose  &  Watts,  58,  61. 
But  'Gibson,  C.  J.,  said :  "  Though 
this  reasoning  may  be  ingenious, 
and  not  without  plausibility,  yet  it 
is  believed  that  it  would  be  contrary 
to  the  universal  understanding,  as 
also  the  practice  of  mankind  on 
the  subject,  to  adopt  it.  Besides, 
although  the  l^islature  has  made 
such  stock  the  subject  of  execution, 
yet  it  cannot  be  said  that  the  nature 
of  it  has  thereby  changed,  so  as  to 
have  become  in  every  respect  the 
same  as,  or  even  similar  to,  goods  and 
chattels.  For  the  debts  of  the  real 
owner  it  is  made  liable  to  be  taken 
in  execution ;  but  as  to  what  con- 
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stitutes  the  ownership  of  it,  or  the 
nature  of  the  evidence  by  which  it 
may  be  established,  they  are  in  no- 
wise changed.  The  law  in  that 
respect  remains  the  same  as  it  was 
before  the  passage  of  the  act  sub- 
jecting it  to  execution.  The  actual 
possession  and  use  of  goods  is  a 
matter  which  is  open  and  visible  to 
all  the  world,  and  being  also  con- 
sidered prirndfade  evidence  of  own- 
ership, it  has,  therefore,  not  only  in 
law,  but  likewise  in  the  common 
estimation  of  mankind,  been  sup- 
posed to  be  su£Scient  to  give  such 
possessor  a  credit  in  his  dealings 
and  intercourse  with  the  world 
equal  to  the  value  of  the  goods  so 
held  and  used ;  and  for  this  reason 
it  has  been  held  that  a  private  pur- 
chaser of  goods,  even  for  a  valuable 
consideration,  who  leaves  them  in 
the  possession  of  the  vendor,  no 
matter  from  what  motive,  whether 
innocent  or  fraudulent,  shall  not  be 
permitted  afterward  to  withdraw 
them  from  the  execution  creditor  of 
the  vendor.  But  as  to  stock,  it, 
from  ite  very  nature,  is  incapable 
of  such  possession  so  as  to  make  it 
known  or  notorious  who  has  the  use 
or  benefit  of  it,  and  thus  raise  a 
general  belief  in  regard  ta  the 
ownership  thereof;  even  its  exist- 
ence may  be  unknown,  excepting 
to  comparatively  but  few  persons. 
The  only  evidence  of  it  that  can  be 
safely  trusted  as  to  this,  is  the  books 
of  the  bank  or  the  corporation ; 
but  they,  being  of  a  private  nature, 
are  not  open  to  public  inspection. 
Hence  it  is,  that  the  ownership  of 
such  stock,  though  held  by  the 
owner  in  his  own  name  on  the 
books  of  the  corporation,  is  not  sup- 


posed to  have  given  him  a  general 
credit  with  the  world." 

On  the  other  hand,  it  was  held  in 
Pinkerton  v.  The  Manchester  and 
Laurrence  Railroad  Co,,  42  New 
Hampshire,  424,  that  the  delivery 
of  stock  is  not  complete  until  it  is 
transferred  on  the  stock  record,  or 
a  notice  sent  to  the  office  for  that 
purpose;  and  that  a  failure  to 
adopt  this  courae  is  pHmA  /aide 
and,  if  unexplained,  conclusive 
evidence  of  a  fraudulent  purpose, 
which  invalidates  the  transaction 
as  it  regards  the  vendor's  creditors. 
Bellows,  J.,  said:  "In  deciding 
this  question,  it  is  not  material  to 
determine  the  precise  character  of 
this  property,  whether  stock  is  to 
be  regarded  as  choses  in  ac- 
tion or  not;  because  we  are  satis- 
fied that  it  comes  within  the  pro- 
visions of  the  statute  of  13  Eliz. 
Ch.  5,  even  if  regarded  as  a  chose 
in  action.  The  terms  used  in  that 
statute,  in  respect  to  personal 
property,  are  '  goods  and  chattels,' 
but  they  are  construed  to  embrace 
things  in  action  as  well  as  in  pos- 
session ;  2  Bl.  Com.  884,  note  1 ; 
Ford  and  Sheldon's  Case,  12  Co. 
1,  applying  to  an  act  of  Parlia- 
ment ;  Eyall  v.  Bowles,  1  Atk.  164, 
182,  and  same  case  in  1  Ves.  348, 
363,  366,  367,  369,  371. 

*'  This  case  involved  the  construc- 
tion of  the  terms  *  goods  and  chat- 
tels' in  the  statute  of  21  James  1, 
relating  to  conveyances  by  per- 
sons afterward  becoming  bankrupt, 
and  it  was  held  that  they  included 
H  conveyance  of  a  share  in  a  trad- 
ing concern  by  one  of  the  partners, 
and  it  was  expressly  held  that  these 
terms    in   an   act  of    Parliament 
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would  include  choses  in  action. 
And  such,  we  think,  has  been  the 
doctrine  of  the  courts  in  this  State, 
as  shown  in  cases  of  foreign  attach- 
ment and  otherwise ;  HiUehina  v. 
Sprague,  4  New  Hamp.  469 ;  Gid- 
dings  v.  Coleman^'  12  Id.  153 ; 
Langley  v.  Berry,  14  Id.  82 ;  iVino- 
TiMn  V.  Bagley,  16  Pick.  570;  Rick- 
mondfnlle  Company  v.  Pratt,  9 
Cowen,  487. 

"  The  claim  of  the  Granite  Bank 
arises  from  what  must  be  regarded 
as  a  pledge,  and  to  be  valid,  a  de- 
livery is  essential,  at  least  as 
against  creditors.  To  constitute 
such  delivery,  the  assignee  should 
be  clothed  with  the  usual  marks 
and  indications  of  ownership.  In 
the  case  of  things  in  possession, 
there  should  be  a  manual  delivery 
and  change  of  possession,  or  its 
equivalent  In  the  case  of  things 
in  action,  the  usual  muniments  of 
title  should  be  conferred  upon  the 
assignee.  As  to  the  former,  it  is 
held  that  if  the  articles  are  bulky, 
the  delivery  of  the  key  of  the  ware- 
house in  which  they  are  deposited 
will  suffice;  Ryally.  Rowles,  1  Ves. 
362 ;  see  Fatten  v.  Smith,  5  Conn. 
200.  8o  in  case  of  the  sale  of 
goods  at  sea,  a  transfer  of  the  bill 
of  lading,  by  indorsement,  is,  by  the 
commercial  law,  valid  as  to  credit- 
ors ;  CaldweU  v.  BaU,  1  T.  R.  205, 
211 ;  Conrad  v.  Atlantic  Inwr^ 
ande  Company^  1  Peters,  444,  and 
cases  cited ;  Lanfear  v.  Sumner,  17 
Mass.  112.  A  bill  of  lading  is  an 
acknowledgment,  under  the  hand 
of  the  master,  that  he  has  received 
the  goods,  and  will  deliver  them 
to  the  person  named  therein,  and, 
by  the    well-settled    principles  of 


the  commercial  law,  is  assignable 
by  indorsement ;  and  this  is  equiv- 
alent to  the  actual  delivery  of  the 
goods. 

^*  Such  transfer  is  the  ordinary 
and  appropriate  mode  of  selling 
goods  at  sea ;  and  it  was  held  in 
CaldweU  v.  BaU,  1  T.  R.  205,  215, 
that  when  two  bills  of  lading  were 
signed  by  the  same  master,  the  per- 
son to  whom  one  was  first  trans- 
ferred would  hold  the  goods.  So 
where  the  goods  sold  are  in'  the  cus- 
tody of  another,  and  an  order*  is 
given  to  the  depositary  to  deliver 
them  to  the  buyer,  which  is  pre- 
sented to  him,  there  the  sale  is 
complete;  Plymouth  Bank  v.  Bank 
of  Norfolk^  10  Pick.  459  ;  Tuxworth 
V.  Moore,  9  Pick.  348.  In  the  case 
of  real  estate  mortgaged,  where  the 
title  deeds  are  left  with  the  mort- 
gagor, who  makes  a  second  mort- 
gage and  delivers  the  title  deeds, 
the  first  will,  in  equity,  be  post- 
poned to  the  second ;  RyaU  v. 
Bowles,  1  Ves.  360. 

*'  In  r^ard  to  the  assignment  of 
choses  in  action,  as  a  bond  or 
promissory  note,  a  delivery  is  essen- 
tial as  against  a  subsequent  as- 
signee, or  probably  a  creditor ;  see 
RyaU  V  Bowles,  1  Ves.  348,  362  ; 
as  to  goods  and  chattels  in  posses- 
sion, a  substantial  change  of  pos- 
session is  by  our  law  essential  when 
it  can  be  had.  The  want  of  it  un- 
explained is  conclusive  evidence  of 
a  secret  trust,  and  shows  the  sale  to 
be  fraudulent  as  to  creditors.  In 
the  case  of  stocks,  the  natural  and 
appropriate  indication  of  owner- 
ship is  the  entry  upon  the  stock 
record.  This  is  indicated  by  the 
ordinary  course  of  dealing  in  such 
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property,  and  has  been  assumed  in 
our  legislation  for  many  years." 

It  is  held,  in  like  manner,  in 
Counecticut  that  the  failure  to  com- 
plete the  title  to  stock  by  a  formal 
transfer  is  a  badge  of  fraud,  which 
renders  the  sale  invalid  as  against 
the  creditors  of  the  vendor ;  Ship^ 
man  v.  The  JEina  Ins.  Co.,  29 
Connecticut,  245 ;  Oulb  v.  Ives,  31 
Id.  251 ;  although  the  presumption 
may  be  rebutted  by  proof  that  the 
purchaser  did  all  in  his  power  to 
perfect  the  title,  and  failed  in  con- 
sequence of  the  unjustifiable  reiiisal 
of  the  corporation,  and  his  right 
will  then  be  superior  to  that  of  a 
subsequent  attaching  creditor. 

Agreeably  to  the  authorities  in 
Massachusetts,  where  the  charter  of 
a  bank  provides  that  the  shares 
shall  "be  transferable  only  at  its 
banking  house  and  on  its  books," 
they  cannot  be  effectually  trans- 
ferred as  against  a  subsequent  at- 
tachment, without  notioe,  by  a 
delivery  of  the  certificate  with  an 
assignment  and  blank  power  of  at- 
torney, unless  notice  of  the  transfer 
is  given  to  the  bank  before  the 
levy ;  see  FUher  v.  The  Esaex  Bank, 
5  Gray,  373;  Blanchard  v.  The 
Dedham  Gas  Light  Co.,  12  Id.  213. 
But  these  decisions  were  based  on 
the  language  of  the  statutes  as  pre- 
scribing a  particular  mode  of  tifans- 
fer,  and  not  on  general  principles. 

In  the  Mount  Holly  Co.  v.  Fer- 
ree,  1  C.  £.  Greene,  117,  the  Chan- 
cellor said :  "The  certificate  of  stock, 
accompanied  by  the  power  of  attor- 
ney authorizing  the  transfer  of  the 
stock  to  any  person,  is  primd  facie 
evidence  of  equitable  ownership  in 
the  holder,  and  renders  the  stock 


transferable  by  the  delivery  of  the 
certificate.  And  when  the  party  in 
whose  hands  the  certificate  is  found, 
is  shown  to  be  a  holder  for  value, 
and  without  notice  of  any  interven- 
ing equity,  his  title  as  such  owner 
cannot  be  impeached.  The  holder 
of  the  certificate  may  insert  his  own 
name  in  the  power  of  attorney,  and 
execute  the  power,  and  thus  obtain 
the  legal  title  to  the  stock,  when- 
ever the  loan  for  which  it  was  hv- 
pothecated  becomes  due,  or  when- 
ever, by  the  terms  of  his  contract, 
he  becomes  entitled  to  the  stock; 
and  such  a  power  is  not  limited  to 
the  person  to  whom  it  was  first  de- 
livered, but  inures  to  the  benefit  of 
each  bond  fide  holder  into  whose 
hands  the  certificate  and  power  may 
pass,  and  the  title  of  the  holder  is 
in  nowise  affected  by  a  provision  in 
the  charter  or  by-laws  of  the  cor- 
poration, that  the  stock  is  transfer- 
able only  on  the  books  of  the  cor- 
poration. Such  provision  is  intended 
merely  for  the  protection  and  bene- 
fit of  the  corporation.  These  prin- 
ciples have  been  repeatedly  recog- 
nized by  the  courts  of  other  States, 
and  in  commercial  cities  constitute 
the  basis  of  daily  business  transac- 
tions; FaJtman  v.  Lobaeh,  1  Duer, 
353 ;  LeaviU  v.  FUher,  4  Id.  1 ;  Com- 
mereUd  Bank  of  Buffalo  v.  Korir 
right,  22  Wend.  348;  Bank  of  Utiea 
V.  Smalley,  2  Coweu,  770 ;  Angell 
&  Ames  on  Corporations,  §§  454, 
564.  The  same  principles  have 
been  adopted  and  sanctioned  by  the 
courts  of  this  State ;  Rogers  v.  The 
New  Jersey  Ins.  Co.,  4  Haist  Ch. 
R.,  167 ;  Broadway  Bank  v.  Me- 
Elrath,  2  Beasley,  26." 
It  might  be  inferred  from  the 
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language  held  in  this  instance  that 
sach  a  transfer  will  not  only  pass 
the  title  as  against  the  assignor, 
and  those  claiming  under  him  as 
creditors  and  volunteers,  but  against 
a  subsequent  purchaser  for  value 
and  without  notice.  But  the  point 
was  not  actually  before  the  court, 
and  the  better  opinion  would  seem 
to  be  that  a  purchaser  of  stock,  who 
perfects  his  right  by  obtaining  a 
transfer  on  the  books  of  a  corporar 
tion,  will  be  preferred  to  a  prior 
purchaser  who  has  been  less  dili- 
gent or  fortunate;  see  The  New 
Haven  &  New  York  R,  R,  Co.  v. 
Schuyler,  34  New  York,  30 ;  The 
People  v.  Elli8on,  35  California, 
653.  Until  such  a  transfer  has 
been  made  the  assignment  is  merely 
an  equitable  one,  and  will  not 
stand  against  one  who  has  obtained 
the  legal  title  for  value  and  without 
notice;  see  The  Bank  of  Comr 
merce'a  Appeal,  23  P.  F.  Smith,  59, 
64;  Bayard  v.  The  Farmers*  ds 
Mechanics'  Bank,  2  Id.  232,  235. 

The  true  rule  seems  to  have  been 
laid  down  in  Sabin  v.  The  Bank  of 
Woodstock,  21  Vermont,  353,  where 
Redfield,  C.  J.,  said,  "The  mode 
pointed  out  in  the  charter  is  the 
only  mode  which  the  public  are 
bound  to  regard  as  conveying  the 
title;  and  all  persons  unaffected 
with  notice  are  at  liberty  to  act  up* 
on  the  &ith  of  the  title  being  as 
it  appears  on  the  books  of  the  cor- 
poration; but  this  view  is  not  in- 
consistent with  the  idea  that  any 
other  mode  of  conveyance  may, 
like  an  unrecorded  deed,  or  an 
equity  to  real  estate,  be  good  as  be- 
tween the  parties,  and  every  one 
having  notice." 

VOL.  n. — 105 


Notice  to  Debtor. — ^To  com- 
plete the  assignment  of  a  demand 
or  chose  in  action  as  against  the 
debtor,  he  must  be  informed  that 
the  obligation  has  been  transferred ; 
and  if  this  precaution  is  not  ob- 
served, a  payment  to  the  assignor, 
or  release  by  him,  will  be  valid  as 
against  the  assignee;  Bishop  v. 
Garcia,  14  Abbott  Pr.,  N.  8.  69.  In 
Ryall  V.  Bowles  it  was  held  to  fol- 
low, that  when  such  notice  is  not 
given,  the  debt  remains  within  the 
control  and  disposition  of  the  as- 
signor, and  will  consequently  pass 
to  his  assignee  in  bankruptcy  by 
virtue  of  Statute  21,  Jac.  c.  19,  s. 
11. 

It  was  a  natural  if  not  logical 
deduction  from  these  premises,  that 
a  failure  to  notify  the  debtor  will 
invalidate  the  assignment  as  against 
a  subsequent  bond  fide  purchaser 
from  the  assignor,  and  that  the 
question  which  of  successive  as- 
signees of  the  same  obligation 
should  be  preferred,  depends  not  on 
the  date  of  the  respective  transfers, 
but  upon  when  they  were  communi- 
cated to  the  obligor. 

The  practical  wisdom  of  this 
course  of  decision  is  obvious,  be- 
cause it  affords  a  ready  means  of 
tracing  the  title  to  choses  in  action, 
and  gives  purchasers  a  security 
which  they  would  otherwise  want. 
It  has  accordingly  been  adopted 
in  Vermont,  New  Hampshire,  Con- 
necticut, Tennessee,  and  some  of 
the  other  States;  Spain  v.  Ham- 
iUon,  1  Wallace,  624;  Camp- 
bell  V.  Day,  16  Vermont,  358; 
Barney  v.  Douglass,  19  Id.  98; 
Ward  V.  Morrison,  25  Id.  593; 
Loomis   V.  Loomis,  26    Id.    201 ; 
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Hobson  V.  Stevenson,  1  Tenneesee, 
Ch.  203;  Cladfeher  v.  Oox,  1 
Sneed,  330 ;  Mc  WiUiams  y.  Webb, 
32  Iowa,  507 ;  Murdoch  v.  Finney, 
2  Missouri,  138;  Woodbridge  v. 
Perkins,  3  Day,  364;  Judah  v. 
Jvdd,  5  Id.  534;  Bishop  v.  Hdl- 
camb,  10  Conn.  444;  Foster  v. 
ifia;,  20  Id.  395 ;  Adams  v.  lieav- 
ens,  lb.  73.  In  TA^  HaHford  In- 
surance Co,  v.  Van  Buskirk,  14 
Conn.  145,  it  was  said  to  be  the 
settled  rule  in  Connecticut,  in  ac- 
cordance with  the  law  of  England, 
that  to  perfect  the  assignment  of 
a  chose  in  action  against  creditors 
and  subsequent  bond  fide  purchas- 
ers, notice  must  be  given  to  the 
debtor  without  any  unreasonable 
delay. 

The  notice  need  not,  however, 
be  formal  or  express,  and  it  is 
enough  that  the  debtor  has  such 
knowledge  or  information  as  will 
put  him  on  his  guard  and  enable 
him  to  warn  subsequent  purchas- 
ers; Dale  V.  KempUm,  46  Ver- 
mont, 76  ;  Pickering  v.  The  Bfror 
combe  BaUway  Co,^  3  L.  R.,  C.  P. 
235;  see  Baron  v.  Porter^  44  Ver- 
mont, 587,  where  it  was  said  that 
the  notice  must  proceed  from  the 
assignee  or  some  one  authorized 
by  him. 

In  Cladfelter  v.  Cox,  McKin- 
ney)  J*>  Baid :  ''  The  assignment  of 
a  chose  in  action  is  not  complete, 
so  as  to  vest  the  title  absolutely  in 
the  assignee,  until  notice  of  the  as- 
signment to  the  debtor ;  and  this 
not  only  as  regards  the  debtor, 
but  likewise  as  to  third  persons. 
Hence,  as  between  successive  pur- 
chasers or  assignees  of  a  chose  in 
action,  he  is  entitled  to  preference 


who  first  gives  notice  to  the  debtor, 
although  his  assignment  be  subse- 
quent to  that  of  the  other.  *  *  * 
In  like  manner,  an  attachment 
by  a  creditor,  in  the  period  inter- 
vening between  the  assignment  and 
the  notice,  will  have  preference. 
This  doctrine  furnishes  a  definite 
rule  for  determining  between  op- 
posing equities,  and  places  the  right 
of  the  assignee  of  a  chose  in  action 
upon  a  footing  of  security  altogether 
unattainable  under  the  opposite 
rule." 

It  was  nevertheless  held  in  The 
Oayos  Saving  Institute  v.  Fellows, 
60  Caldwell,  467,  that  when  a 
bond,  bill,  note,  or  like  evidence  of 
debt,  is  transferred  by  actual  de- 
livery, the  assignment  is  ipso  facto 
complete  without  notice  to  the 
debtor. 

The  general  course  of  decision 
in  this  country  is  the  other  way, 
and  in  favor  of  the  doctrine  that 
he  who  is  first  in  point  of  time  is 
first  in  right;  The  United  States 
V.  Vaughan,  3  Binney,  394 ;  Stevens 
V.  Stevens,  1  Ashmead,  590 ;  Bohlen 
V.  Cleveland,  1  Mason,  174;  War- 
ren V.  Copeland,  4  Metcalf,  594; 
Dix  V.  Cobb,  4  Mass.  508;  Wood 
V.  Partridge,  11  Id.  488;  Little- 
fidd  V.  Smiih,  17  Maine,  327  ;  Beck- 
vnih  V.  The  Union  Bank,  5  Selden, 
211. 

In  Muir  v.  Schenek,  3  Hill,  228, 
a  subsequent  assignee  obtained  a 
promise  from  the  debtor,  before  the 
latter  was  informed  that  the  debt 
had  been  already  transferred,  and 
it  was  held  that  this  did  not  vary 
the  case,  or  entitle  him  to  a  pre- 
ference. For  a  still  stronger  rea« 
son,  a  failure  to  notify  the  debtor 
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will  not  postpone  the  assignee  to  a 
subsequent  attachment  against  the 
assignor ;  Fellman  v.  Hart,  1  Garr, 
263. 

It  is  now  established  in  England, 
contrary  to  the  earlier  decisions, 
that  the  &ilure  to  give  notice  of 
an  assignment  is  immaterial  as  re^ 
gards  one  claiming  under  the  as- 
signor as  a  creditor  or  volunteer; 
Bispham's  Eq.  §  168;  Beavan  y. 
Lord  Oxford,  6  De  Gex  M.  &  G. 
492;  Kendrieky  v.  Jervia,  22 
Beavan,  1 ;  Pickering  v.  The  Hfror 
combe  Railway  Co.,  3  L.  B.  C.  P. 
235,  248 ;  it  being  a  general,  if  not 
invariable,  rule,  that  one  cannot 
give  what  he  could  not  justly  hold, 
and  that  the  right  of  a  creditor 
does  not  rise  higher  than  that  of 
the  debtor,  and  is  subject  to  all 
equities  that  could  have  been  en- 
forced against  him ;  ante,  90. 

Bemedies  of  Assignee. — The 
assignment  of  a  demand  entitles  the 
assignee  to  every  remedy,  lien  or 
security  that  could  have  been  used 
or  made  available  by  the  assignor 
as  a  means  of  indemnity  or  pay- 
ment ;  Mehaffey  v.  Share,  2  Penrose 
&  Watts,  296 ;  Donley  v.  Hayes,  17 
a  &  B.  400;  Custia  v.  Taykxr,  6 
Paige,  481 ;  Grow  v.  Vance,  4  Clarke, 
434 ;  Wibon  v.  Botoden,  26  Arkan- 
sas, 461 ;  Norvsood  v.  Dehoney,  6 
Bush,  174;  Coffing  v.  Taylor,  16 
Illinois,  457, 472 ;  Beldin  v.  Meeker, 
2  Lansing,  470;  Ferry  v.  Boberts,  30 
Indiana,  244;  Parmalee  v.  Dunn, 
23  Barb.  461 ;  Bose  v.  Baker,  13 
Id.  230;  The  Farmers*  Bank  v. 
Fordy,  1  Barr,  454 ;  Oraig  v.  Farkes, 
40  New  York,  181 ;  9  Id.  275 ;  and 
if  a  mortgage  or  other  collateral  be 
excepted  or  reserved  in  a  transfer 


of  the  debt  which  it  was  intended 
to  secure,  it  will  be  extinguished  or 
revert  to  the  mortgagor ;  see  Coffing 
V.  Taylor. 

It  follows  that  a  mortgage  will 
pass  in  equity  with  an  assignment 
of  the  bond,  although  merely  by 
parol,  or  through  any  act  or  deal- 
ing which  authorizes  a  third  person 
to  stand  in  the  place  of  the  obligee ; 
see  Runyan  v.  Mercereau,  11  John- 
son, 520;  Ferry  v.  Levasseur,  21 
Louisiana  Ann.  529;  Sotdherin  v. 
Mendum,  5  N.  Hampshire,  420 
Lindsay  v.  Bates,, 42  Missouri,  397 
OiUett  V.  CampheU,  I  Denio,  520 
Stone  V.  Locke,  45  Id.  445 ;  Ryan 
V.  DunJap,  17  Illinois,  40 ;  Whitte- 
more  v.  Oibbs^A  Poster,  484;  Thomr 
dike  V.  Norris,  lb.  454 ;  Martin  v. 
Moidin,  2  Burrows,  969 ;  Sheldon  v. 
Sill,  8  Howard,  444;  Anderson  v. 
Baumgavtrier,  28  Missouri,  89 ;  Qreen 
V.  Hart,  1  Johnson,  580 ;  Jackson 
V.  Bloodget,  5  Cowen,  202 ;  Fattison 
V.  HuU,  9  Id.  747 ;  Blair  v.  Bass,  4 
Blackford,  539;. /Si^ii^^^v  FotLst, 
lb.  379 ;  Dick  v.  Mawry,  9  Smedes 
&  Marshall,  448 ;  Lewis  v.  Starke, 
10  Id.  120 ;  Henderson  v.  Herrod, 
Id.  631 ;  BurdeU  v.  Oay,  8  B.  Mon- 
roe, 287 ;  Orane  v.  March,  4  Pick. 
131 ;  Duval  v.  M^Loskey,  J  Ala- 
bama, 708;  Emmanuel  v.  Hunt,  2 
Id.  190;  Rigney  v.  Lovejoy,  13  New 
Hampshire,  247. 

The  parties  may,  nevertheless, 
agree  that  the  assignee  of  one  of 
several  demands,  secured  by  a  mort- 
gage, shall  rely  exclusively  on  the 
personal  responsibility  of  the  moit- 
gagor;  and  that  the  mortgage  shall 
stand  as  a  security  for  the  others ; 
Rolston  V.  Brockway,  23  Wisconsin, 
407. 


1668 


EQUITABLE    ASSIONMEKTS. 


Agreeably  to  some  authorities, 
a  purchase  of  one  of  several  notes 
or  demands,  secured  by  a  mortgage 
which  is  not  sufficient  to  cover  all 
of  them,  entitles  the  assignee  to  be 
paid  before  the  assignor,  and  con- 
sequently to  a  preference  over  those 
deriving  title  from  him  subsequently 
by  assignment ;  Ovjothmeys  v.  Rag- 
land,  1  Randolph,  466 ;  OuUum  v. 
.E^tirtn,  4  Alabama,  452 ;  The  Bank 
of  Mobile  v.  The  Planters*  Bank, 
9  Id.  645.  These  decisions  are  the 
converse  of  those  which  establish 
that  successive  purchasers  of  parcels 
of  land  by  the  same  incumbrance 
are  liable  in  the  inverse  order  of 
alienation;  ante,  291,  305.  But 
the  analogy  has  been  denied  in 
other  cases^  and  all  the  parties 
having  an  equal  claim  on  the  fund 
held  entitled  to  come  in  pari  paa- 
9u;  Hendersons.  Herrod^  10 Smedes 
&  Marshall,  631 ;  Donley  v.  Hays, 
17  S.  &  R.  400 ;  Mohler's  Appeal, 
5  Barr,  418. 

The  right  conferred  by  the  as- 
signment of  a  chose  in  action  is 
now  'recognized  by  the  courts  of 
law,  and  will  be  upheld  as  far  as 
the  means  at  their  command  per- 
mit; Westoby  v.  Day,  2  Ellis  & 
Blackburn,  605 ;  Chapman  v.  Shot- 
tuck,  3  Oilman,  49;  Oarr  v. 
Womgh,  .28  Illinois,  418;  Morris 
V.  Chaney,  51  Id.  454.  Upon  the 
completion  of  the  transfer  by  notice, 
the  assignee  becomes  the  owner  of 
the  demand,  and  entitled  to  pro- 
tection against  the  original  parties, 
who  must  act  with  a  due  regard  to 
his  equity.  A  payment  by  the 
debtor  after  he  has  been  informed 
of  the  transfer  is  consequently  in- 
valid, and  will  not  be  a  defence  to 


an  action  brought  in  the  name  of 
the  assignor  for  the  assignee's  use; 
Morton  v.  Naylor,  1  Hill,  583; 
Lovely  v.  Caldwell,  4  Alabama, 
684 ;  Blin  v.  Pierce,  20  Vermont, 
25;  Bryant  v.  Dana,  3  Oilman, 
343;  Duncklee  v.  The  Greenfield 
MiU  Co.,  3  Foster,  245.  For  a  Uke 
reason,  the  declarations  or  admis- 
sions of  the  assignor  subsequently 
to  the  assignment,  and  after  notice 
to  the  debtor,  are  not  admissible 
against  the  assignee;  HaJloran 
V.  WhUeomb,  43  Vermont,  306; 
Work's  Appeal,  9  P.  F.  Smith, 
444 ;  1  Smith's  Lead.  Cases,  7  Am. 
ed.  So  it  has  been  held,  where  a 
creditor,  who  has  two  demands 
against  the  same  person,  assigns 
one  of  them,  the  debtor  must  apply 
any  counter-demand  which  he  may 
have  against  the  creditor  to  the 
debt  which  still  belongs  to  him; 
Berry  v.  The  Church,  7  Maryland, 
564. 

"  Courts  of  law,"  said  Story,  J., 
in  Welch  v.  Mandeville,  1  Wheat- 
on,  233,  "  take  cognizance  of  the 
assignment  of  ehoses  in  action,  and 
afford  the  assignee  every  protec- 
tion not  inconsist^it  with  the  es- 
tablished principles  and  modes  of 
procedure  which  govern  tribunals 
proceeding  according  to  the  course 
of  the  common  law.  They  will 
not,  therefore,  give  efiect  to  a  re- 
lease procured  by  a  covenous  com- 
bination with  the  assignor,  in  fraud 
of  the  assignment,  nor  permit  the 
assignor  to  interfere  injuriously 
with  the  conduct  of  any  suit  brought 
to  enforce  the  rights  passed  under 
it" 

It  is  established,  in  accordance 
with  these  principles,  that  a  release 
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given  subsequently  to  an  assignment 
of  the  cause  of  action  is  fraudu- 
lent on  the  part  of  the  assignor, 
and  will  not  avail  the  debtor  if  ac- 
cepted after  he  had  been  made 
acquainted  with  the  right  of  the 
assigaee;  Johnson  v.  Holdswortht 
4  DowL,  P.  C,  63;  Payne  v. 
Rogers,  1  Douglass,  407 ;  Leghy. 
Legh^  1  Bos.  &  Pull.,  447 ;  Hickey 
V.  Burt,  7  Taunton,  48;  Mourd- 
Stephen  v.  Brooke,  1  Chitty,  390; 
Innel  v.  Newman,  4  B.  &  Aid., 
419;  Manning  v.  Cox,  7  Moore, 
618 ;  Barker  v.  Richardson,  1  Y. 
A  J.,  362;  FhiUipsY.  Claggett,  11 
M.  &  W.,  84 ;  The  Reservoir  Co. 
V.  Chase,  14  Conn.,  123 ;  Bulkley 
V.  Landon,  3  Id.  76 ;  Strong  v. 
Strong,  2  Aiken,  373;  BartleU  v. 
Pearson,  29  Maine,  9 ;  Parker  v. 
KeUy,  10  Smedes  &  Marshall,  184 ; 
Webb  V.  Steele,  13  New  Hamp- 
shire, 230 ;  Anderson  v.  Miller,  7 
Smedes  &  Marshall,  586 ;  Andrews 
V.  Beeker,  1  Johnson's  Cases,  411 ; 
Blake  v.  Btushanan,  22  Vermont, 
548 ;  and  this  is  equally  true  where 
the  circumstances  are  such  as  to 
render  it  the  duty  of  the  creditor 
to  assign,  although  he  may  not 
have  made  an  actual  transfer; 
HaH  V.  The  Western  Railroad,  13 
Metcalf,  99. 

The  English  courts  administer  this 
equity  by  striking  such  a  plea  from 
the  record ;  Phillips  v.  Claggett,  11 
M.  &  W.,  814 ;  and  this  course  was 
followed  in  Oreen  v.  Beatty,  1  Cox, 
142,  where  it  was  said  to  be  anom- 
alous to  set  up  the  plaintiff's  fraud 
in  support  of  his  action.  But  the 
usual  practice  in  this  country  is  to 
reply  averring  the  assignment  a«  an 
equitable  avoidance  of  the  release. 


In  Soy  V.  Dascomb,  1  Hill,  442,  the 
defendant  pleaded  set-off  and  pay- 
ment, which  the  plaintiff  traversed, 
and  sought  to  give  the  assignment 
in  evidence,  but  the  court  held  it 
should  have  been  specially  replied 
and  was  not  admissible  under  the 
general  issue.  **  The  plaintiff,"  said 
Bronson,  J.,  "instead  of  taking 
issue  on  the  plea  of  payment,  should 
have  replied  the  assignment  and  no- 
tice ;  and  there  should  have  been  a 
like  replication  to  the  plea  of  set- 
off, instead  of  a  general  denial  of 
the  matters  alleged  in  the  plea.  I 
am  not  aware  that  this  point  has 
been  directly  adjudged,  but  in  all 
the  cases  I  have  noticed,  when  a 
defence  as  against  the  nominal 
plaintiff  has  been  pleaded,  the  re- 
plication has  been  special,  setting 
up  the  assignment  and  notice.  In 
Idttlefield  v.  Story,  3  Johnson,  425, 
one  of  ^  the  pleas  was  payment.  In 
Raymond  v.  Squire,  11  Id.  47,  a  re- 
lease was  pleaded,  also  an'  accord 
and  satisfaction.  In  Dawson  v. 
Coles,  15  Id.  51,  there  were  pleas  of 
payment,  release,  and  a  former  suit 
and  recovery  by  the  plaintiff.  In 
Briggs  v.  Dorr,  10  Id.  95,  a  release 
was  pleaded,  and  there  was  a  like 
plea  in  Wheeler  v.  Wheeler,  9  Cowen, 
34,  and  in  Wheeler  v.  Raymond,  5 
Id.  231,  satisfaction  was  pleaded. 
In  each  of  these  cases  the  replica- 
tion was  special,  stating  an  assign- 
ment and  notice  before  the  defence 
set  up  by  the  plea  arose,  and  aver- 
ring that  the  action  was  brought  in 
the  name  of  the  nominal  plaintiff 
for  the  benefit  of  the  assignee.'* 

It  was  held  in  like  manner,  in 
Eastman  v.  Wright,  6  Pick.  316, 
that  the  oourt  will  not  interfere  on 
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motion,  and  that,  whatever  the  na- 
ture of  the  fraud  relied  on  in  avoid- 
ance of  a  release,  the  question  is 
one  of  fact  for  the  jury,  and  which 
the  court  should  not  summarily  de- 
termine. 

The  assignee  of  a  chose  in  action 
cannot  ordinarily  maintain  a  bUl  in 
equity,  because  he  may  have  an  ade- 
quate legal  remedy  by  a  suit  in  the 
name  of  the  assignor;  Motteux  v. 
The  London  Assurance  Company,  1 
Atkyns,  545 ;  The  Ontario  Bank  v. 
Mumford,  2  Barb.  Ch.  296 ;  Adair 
V.  Winchester,  7  Gill  &  Johnson, 
114;  Oover  v.  Christie,  2  Har.  & 
Johnson,  67 ;  Carter  v.  The  United 
States  Insurance  Company,  1  John- 
son, Ch.  461 ;  Smiley  v.  Bell,  Mar- 
tin &  Yerger,  378 ;  Doggett  v.  Hart, 
5  Florida,  215.  When,  however, 
the  demand  assigned  is  equitable  in 
its  ovm  nature,  the  assignee  must 
necessarily  come  into  chancery,  and 
he  may  be  entitled  to  adopt  the 
same  course  when  he  has  been  de- 
prived of  the  power  of  redress  at 
law  by  collusion  between  the  as- 
signor and  the  debtor;  Lennox  v. 
Roberts,  2  Wheaton,  373 ;  Boush  v. 
Mosely,  4  Randolph,  392 ;  Upton  v. 
Wallace,  44  Vermont,  522.  The 
assignee  may  also  obtain  equitable 
relief  when  the  assignment  is  par^ 
tial,  or  when  the  debt  has  been 
assigned  to  different  persons,  and  a 
court  of  law  is  incompetent  to  ad- 
just the  equities  of  the  various 
claimants;  Field  v.  The  Mayor  of 
New  York,  2  Selden,  179. 

In  general,  the  assignee  of  a  chose 
in  action  cannot  proceed  at  law  in 
his  own  name,  unless  the  transfer 
has  been  ratified  by  an  express 
promise  on  the  part  of  the  debtor, 


sustained  by  an  adequate  consider- 
ation, which,  agreeably  to  the  Eng- 
lish authorities,  must  arise  from 
some 'act  done  or  engagement  made 
on  the  part  of  the  assignee ;  Brow- 
scale  V.  Bosworth,  99  Mass.  378; 
Thurman  v.  Wells,  18  Barb.  500; 
Jessill  V.  The  Williamihurgh  Lisur- 
ance  Company,  3  Hill,  88. 

A  pre-existing  debt  is  not  a  con- 
sideration for  a  new  promise,  or  for 
any  engagement  but  that  which  the 
law  implies,  to  make  payment  on 
demand,  and  to  the  person  to  whom 
the  allegation  was  contracted ;  Hop- 
kins V.  Logan,  5  M.  &  W.  241; 
Crafi  V.  Beale,  11  C.  B.  172 ;  Vador 
kin  V.  Soper,  1  Aikens,  287,  2 
American  Lead.  Gases,  204,  219,  5 
ed.  An  agreement  between  A.,  B. 
&  G.  that  a  debt  from  B.  to  A. 
shall  be  paid  to  C  on  account  of  a 
debt  due  to  him  by  A.,  cannot  be 
enforced  by  C.  consistently  with 
those  decisions;  Cuxon  v.  Chad- 
ley,  S  B  &  C.  591 ;  Wharton  v. 
Walker,  4  Id.  163 ;  Fairlee  v.  Dun- 
ton,  8  Id.  395 ;  Cochran  v.  Oreen, 
9  C.  B.  (N.  8.)  448,  unless  C.  agrees 
to  for^o  his  claim  on  A.,  and  look 
exclusively  to  B.,  when  the  case  will 
come  within  the  principle  that  the 
relinquishment  of  an  existing  right 
is  a  sufficient  basis  for  a  new  obli- 
gation; see  Wilson  v.  Coupland,  5 
B.  &  Aid.  228 ;  Hodgson  v.  Ander- 
son, 3  B.  &  C.  842;  Lueey  v. 
JUTNeU,  4  D.  &  R.  7 ;  Grover  v. 
Sims,  5  Blackford,  49;  Esling  v. 
Zantzinger,  1  Ebirris,  601 ;  2  Ameri- 
can Lead.  Cases,  208,  216,  5  ed. 

It  is  now  established  in  the 
United  States  that  the  obligation 
arising  from  the  assignment  to  ac- 
count to  the  assignee  is  a  sufficient 
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consideration  for  an  undertaking 
on  the  part  of  the  debtor  to  psr- 
form  that  to  which  he  is  equitably 
bound;  2  American  Lead.  Cases, 
209 ;  Oroekw  v.  Whitney,  10  Mass. 
206 ;  Oromelien  v.  Manger,  5  Har- 
ris, 169;  AUis  v.  Jewell,  36  Ver- 
mont,  547 ;  Steward  v.  Eden,  2 
Caines,  150 ;  Compton  v.  Jones,  4 
Cowen,  13 ;  Ford  v.  Adams,  2  Bar- 
bour, 8.  C.  349 ;  Oreer  v.  Archer, 
lb.  420;  Oroeher  v.  Whitney,  10 
Mass.  316 ;  Mowry  v.  Todd,  12  Id. 
218;  WiUm  v-  HtU,  3  Metcalf, 
66 ;  Bowman  v.  Cahot,  Id.  305 ; 
Ja/ehnan  v.  Bowker,  4  Id. ;  Tier- 
nan  y.  Jackson,  5  Peters,  580 ; 
Moore  v.  Wright,  1  Vermont,  97; 
Hodges  y,  Eastman,  12  Id.  358 ; 
Hills  V.  Pierce,  18  Id.  444 ;  Smith 
V.  Berry,  6  Shepley,  322 ;  Gordon 
V.  Downey,  1  Gill,  41 ;  Thompson 
V.  Emory,  7  Poster,  269 ;  OfarA;  v. 
Thompson,  2  Bhode  Island,  246. 
The  acceptance  of  an  order  on  a 
particular  fiind  is  consequently  a 
good  cause  of  action  on  which  a 
recovery  may  be  had  in  assumpsit 
against  the  drawee.  Prentise  v. 
Foster,  2  Williams,  742 ;  WiUiams 
V.  FuUertan,  20  Vermont,  346. 
But  this  reasoning  does  not  f^pply 
unless  there  is  a  valid  assignment 
on  which  to  found  the  new  agree- 
ment; Quinn  v.  Hanford,  1  Id. 
82 ;  Ford  v.  Adams,  2  Barbour,  8. 
C.  349 ;  Blunt  v.  Boyd,  3  Id.  209 ; 
RamsdaU  v.  Horton,  3  Barr,  830 ; 
and  hence,  when  a  promise  to  pay 
a  bill  of  exchange  failed  as  an  ac- 
ceptance in  consequence  of  not  be- 
ing reduced  to  writing  as  prescribed 
by  statute,  the  court  held  that  it 
could  not  be  sustained  as  a  con- 
tract. 


Equities  op  Debtor. — ^The  as- 
signee of  a  chose  in  action  takes 
subject  to  every  defence  that  would 
be  valid  between  the  original  par- 
ties ;  ante,  56 ;  Martin  v.  Richard- 
son, 68  North  Carolina,  225 ; 
Boardman  v.  Payne,  29  Iowa,  339 ; 
Kleman  v.  Frisbie,  63  Illinois, 
482 ;  Johnston  v.  The  Phanix  Ins, 
Co.,  39  Indiana,  233.  It  may  con- 
sequently be  shown  as  against  the 
purchaser  of  a  bond  and  mortgage 
that  they  were  given  as  a  col- 
lateral security,  or  that  the  obligor 
did  not  receive  the  amount  named 
in  the  bond,  or  that  the  considera- 
tion was  illegal  or  usurious ;  see 
Weaver  v.  MeOonkle,  14  8.  &  B. 
304 ;  Rudy  v.  Wenner,  16  Id.  18 ; 
Ellis  V.  Missouri,  11  Paige,  462. 
Until  the  obligor  is  informed  of  the 
assignment,  he  is  entitled  to  regard 
the  obligee  as  the  owner,  and  may 
accept  a  release  from  him  or  pur- 
chase a  debt  which  he  owes  and 
use  it  as  a  set-off;  see  Campbell  v. 
Day,  16  Vermont,  358;  Loomis 
V.  Loomis,  26  Id.  201 ;  Loudon  v. 
Tiffany,  5  W.  A.  &  367 ;  Rider  v. 
Johnson,  8  Harris,  190.  But  this 
right  ceases  when  the  transfer  is 
brought  to  his  knowledge,  and  he 
can  thenceforth  do  no  act  to  preju- 
dice the  title  of  the  assignee  ;  Bra- 
shear  V.  West,  7  Peters,  608 :  Bean 
V.  Simpson,  4  8hepley,  49 ;  Laugh- 
lin  V.  Fairbanks,  8  Missouri,  367 ; 
Oummings  v.  FuUam,  13  Vermont, 
434;  The  Northampton  Bank  v. 
BaUiet,  8  W.  &  8.  311 ;  PhiUips  v. 
The  Bank  of  Lewistown,  6  Harris, 
394 ;  StewaH  v.  Kirkland,  19  Ala- 
bama, 162.  8o  a  surety  may  file  a 
bill  to  have  the  obligation  which 
he  has  incurred  on  behalf  of  the 
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principal  Bet  off  against  a  demand 
which  the  principal  has  against 
him ;  and  it  is  considered  a  suffi- 
cient answer  that  the  demand  was 
transferred  before  the  filing  of  the 
bill  to  a  (bird  person,  who  gave 
value  for  it  in  ignorance  of  the 
equity;  ante,  1346;  Frantz  v. 
Brown,  1  Penrose  &  Watts,  267, 
261 ;  The  Tascurnfna  R.  R.  Co.  v. 
Rhoads,  8  Alabama,  206;  W<dter 
v.  Chamberlain,  8  Dana,  164; 
Williama  y.  Holmes,  1  Dev.  Eq. 
161 ;  see  FaUeU  v.  Burger,  4  Ohio, 
N.  8.  606. 

The  assignment  of  a  chose  in 
action  simply  transfers  the  title  of 
the  assignor,  and  is  subject  to 
every  equity  that  could  be  en- 
forced against  him;  ante,  66; 
Davies  v.  Austen,  1  Vesey,  Jr., 
247 ;  Norton  v.  Rose,  2  Wash.  R. 
233 ;  Beebe  v.  The  Bank  of  New 
York,  1  Johnson,  629 ;  Brashear 
V.  West,  7  Peters,  608 ;  Livingston 
V.  Stubbs,  4  Johnson,  Gh.  R.  693 
Livingston  v.  Dean,  2  Id.  479 
Jordan  v.  Black,  2  Murphy,  30 
M'Cennie  v.  Rutherford,  1  Dev.  & 
Bat  14 ;  Oliver  v.  Lowry,  2  Har^ 
rington,  46;  Webster  v.  Wtse^  1 
Paige,  319;  Oay  v.  Oay,  10  Id. 
369 ;  Jeffries  v.  Evans,  6  B.  Mon- 
roe, 119;  Wood  V.  Perry,  1  Bar- 
bour, S.  C.  114 ;  Ainstie  v.  Boyn- 
ton,  2  Barbour,  Ch.,  291 ;  Frantz 
V.  Brovm,  17  8.  &  R.  287;  An- 
drews V.  Jf  *  Coy,  8  Alabama,  920 ; 
Ragsdale  v.  Hagy,  9  Grattan,  409  ; 
Barney  v.  Orover,  2  Williams, 
391.  Nemo  potest  plus  juris  ad 
aliam  transfere  quam  ipse  habet; 
Broom's  Legal  Maxims,  317,  and 
it  is  not  less  well  settled  that 
he  who  is  first  in  point  of  time  is 


presumably  first  in  right;  PraU^s 
Appeal,  27  P.  P.  Smith,  378. 
Hence,  when  a  fund  is  appropri- 
ated or  assigned  to  A.,  and  the 
same  fund  is  subsequently  trans- 
ferred to  B.,  A.  will  have  the  better 
right,  although  B.  is  a  purchaser 
for  value  and  without  notice;  Van 
RennseLaer  v.  Stafford,  Hopkins'  Ch. 
669 ;  9  Cowen,  316 ;  Bush  v.  Lor 
throp,  22  New  York,  686;  Moore 
V.  Metropolitan  Bank,  6  New  York, 
4 ;  Taylor  v.  Bates,  6  Cowan,  376 ; 
Muirr.  Schenck,  3  Hill,  228  ;  WiUis 
V.  Twambly,  13  Mass.  204 ;  Covel  v. 
The  Tradesman's  Bank,  1  Paige, 
131;  Everston  v.  Everston,  6  Id. 
644;  Bradley  v.  Root,  Id.  362; 
Lindsey  v.  Wilson,  2  Dev.  &  Bat 
Eq.  86. 

It  has  indeed  been  said  in  some 
instances  that  an  assignee  should 
not  be  subject  to  the  latent  equi- 
ties of  third  persons ;  see  Living- 
ston V.  Dean,  2  Johnson  Ch.  479 ; 
Murray  v.  Lylbum,  Id.  441 ;  Mott 
V.  Clark,  9  Barr,  399 ;  Metzger  v. 
Metzger,  1  Rawle,  227 ;  Moore  v. 
HoUmnb,  3  Leigh.  697 ;  but  these 
dicta  are  not  appUcable  unless  the 
equity  is  conceded  by  the  prior  as- 
signee, or  does  not  appear  in  con- 
sequence of  his  negligence;  see 
Bush  V.  Laihrop,  22  New  York, 
686.  An  assignee  who  means  to 
rely  on  this  principle  should,  never- 
theless, take  every  usual  and  proper 
means  that  can  serve  to  perfect  his 
title  and  warn  subsequent  purchas- 
ers, and  if  they  are  prejudiced  by 
his  want  of  diligence  in  this  regard, 
he  may  lose  the  priority  which  he 
gained  by  being  first  in  point  of 
time ;  Red/earn  v.  Herrick,  1  Dow, 
60 ;    Welsh  v.  Bekey,  1  Penrose  & 
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Watts,  57,  61 ;  Garland  v.  Harri- 
«cm,  17  Missouri,  282 ;  Anderson  y. 
Baumgardner^  27  Id.  80;  Cbmp- 
helTs  Appeal,  5  Casey,  402;  Fra- 
lef/'s  Appeal,  27  P.  F.  Smith,  42; 
Hendriehan's  Appeal,  12  Harris, 
363;  anU,  51,  54  But  negli- 
gence b  not  material  unless  it  re^ 
suits  in  injury ;  and  one  who  relies 
upon  it  as  a  ground  for  postponing 
a  prior  assignment  must  show  that 
he  is  a  purchaser  for  value,  and 
without  notice ;  De  Witt*8  Appeal^ 
26  P.  P.  Smith,  283 ;  Prates  Ap- 
peal, 27  Id  378.  Such,  at  least,  is 
the  rule  where  the  omission  does 
not  give  rise  to  a  presumption  of  a 
resulting  trust,  or  that  the  transfer 
was  intended  as  a  fraud  on  credit- 
ors ;  see  Welsh  v.  Beket^. 

It  has  been  held  that  a  written 
transfer  or  assignment  of  a  chose 
in  action  cannot  be  set  aside  on 
the  ground  of  fraud  as  against  a 
bond  fide  purchaser  from  the  as« 
signee;  ante,iS;  The  Bank  y.  Hast" 
ings,  15  Wisconsin,  75 ;  Moore  v. 
The  Metropolitan  Bank,  55  New 
York,  41 ;  and  the  principle  is  the 
same  where  one  buys  from  an  agent 
who  has  been  entrusted  with  a  docu- 
mentary evidence  of  title  on  the 
faith  of  his  apparent  ownership. 
It  follows  that  the  delivery  of  a 
certificate  of  stock  with  a  power  to 
transfer  will  preclude  the  owner 
from  reclaiming  from  a  third  per- 
son to  whom  it  is  subsequently  as- 
signed for  a  valuable  oonsideration, 
however  fraudulent  may  have 
been  the  conduct  of  the  first  taker. 
See  ne  Mount  HoUy  Co.  v.  Ver- 
ree,  6  C.  E.  Greene,  117;  McNeil 
V.  The  Tenth  National  Bank,  46 
New  York,  328 ;   Buffalo  v.  Kort- 


tm^A/,  20  Wend.  92 ;  22  Id.  348. 
So,  the  right  to  impeach  the  as- 
signment of  a  mortgage  or  bond 
as  having  been  fraudulently  ob- 
tained must  be  exercised  before 
the  instrument  has  passed  into  the 
hands  of  a  bond  fide  purchaser. 
Taylor  v.  GriU,  10  Barr,  428 ;  Me- 
ConneU  v.  Wenriek,  4  Harris,  366. 
The  point  is,  nevertheless,  one  as  to 
which  there  has  been  much  differ- 
ence of  opinion,  and  it  has  been 
held  in  some  instances  that,  as  the 
assignee  of  a  chose  in  action  ac- 
quires a  mere  equity,  so  his  title 
may  be  impeached  on  any  ground 
that  would  have  been  valid  as 
against  the  assignor,  and  conse- 
quently by  proof  that  the  latter 
practiced  a  fraud  upon  the  original 
owner;  ante,  56 ;  Poillon  v.  Martin, 
1  Sanford,  Ch.  569. 

One  who  is  asked  to  become  the 
purchaser  of  a  demand,  or  to  accept 
it  as  a  security,  may  apply  to  the 
debtor  for  information,  and  if  the 
latter  states  in  response  to  such  an 
inquiry  that  he  has  no  defence,  or 
that  the  amount  is  due,  he  cannot 
retract  the  admission  after  it  has 
been  acted  on  by  the  assignee; 
Buekner  v.  Smith,  1  Washington,- 
296;  MeMudin  v.  Warner,  16  S.  & 
R.  18 ;  EUioU  v.  Callaee,  1  Penrose 
&  Watts,  24 ;  Jones  v.  Hdrdesty, 
10  Gill  &  Johnson,  404 ;  Sand  v. 
Lacoste,  5  Howard,  471 ;  Decker  v. 
Eisenhauer,  1  Penna.  B.  476  ;  Sar- 
geant  v.  Sargeant,  18  Vermont, 
371 ;  Foot  V.  Ketchum,  15  Id.  258  ; 
The  Middleton  Bank  v.  Jerome,  18 
Conn.  443;  Watson  v.  MLaren, 
19  Wend.  557  ;  Petrie  v.  Feeter,  21 
Id.  172.  Where  such  a  declara- 
tion is  made  in  writing  by  a  mort- 


1674 


EQUITABLE    ASSIGNMENTS. 


gagor  it  becomes  a  muniment  of 
title,  and  may  be  conclusive  in  favor 
of  third  persons  who  give  value  on 
the  &ith  of  it,  or  whom  it  contrib- 
utes to  mislead ;  Aahton's  Appeal, 
23  P.  P.  Smith,  153, 161 ;  SeoU  v. 
Sadler,  2  Id.  211 ;  Kellogg  y.  Ames, 
41  New  York,  259;  TwUehell  v. 
McMurtrie,  27  P.  P.  Smith,  383. 
But  the  estoppel  will  notarise  unless 
the  assignee  changes  his  position  for 
the  worse  in  reliance  on  the  declar 
ration  ;  Weaver  v.  Lynch,  1  Casey, 
449 ;  Hill  v.  Pumell,  2  Maryland, 
Ch.  137 ;  and  oonsequently  not  in 
&vor  of  one  who  takes  an  assign- 
ment of  mortgage  as  security  for 
an  antecedent  debt;  Aahton's  Ap- 
peal,  23  P.  P.  Smith,  162. 

Agreeably  to  the  authorities  in 
Pennsylvania,  the  burden  is  on  the 
assignee  to  show  that  he  gave  a 
consideration,  and  what  it  was; 
Weaver  v.  Lynch,  1  Casey,  449, 
451.  In  TwUcheU  v.  McMurtrie, 
the  mortgagor  executed  an  ac- 
knowledgment under  seal,  and 
duly  acknowledged  before  a  magis- 
trate that  the  debt  was  due,  and 
that  the  assignment  was  made  with 
his  assent ;  and  it  was  held  not  to 


be  conclusive  in  favor  of  the  as- 
signee, without  proof  that  he  was  a 
purchaser  for  value. 

It  would,  nevertheless,  appear 
that  one  who  makes  a.  formal  ad- 
mission of  the  validity  of  a  mort- 
gage as  a  means  of  inducing  a 
third  person  to  accept  it  as  a  col- 
lateral security,  enters  into  a  di- 
rect engagement  with  the  assignee ; 
see  EUioU  v.  OaUan,  1  Penrose  & 
Watts,  25,  30;  and  should  be  as 
much  bound  as  if  he  were  the  maker 
of  the  accommodation  note,  and 
such  should  certainly  be  the  effect 
when  the  acknowledgment  takes 
the  form  of  a  covenant,  or  is  under 
seal. 

A  promise  to  the  assignee  sub- 
sequently to  the  transfer  fieiils  as  a 
a  new  contract  for  want  of  a  con- 
sideration; Weaver  v.  Lynch,  1 
Casey,  449 ;  but  may  operate  as  a 
ratification  of  the  implied  agree- 
ment of  the  assignor,  and  preclude 
the  debtor  from  making  a  set-off, 
although  not,  as  it  would  seem,  from 
showing  that  the  debt  b  not  due ; 
King  v.  Fowler,  16  Mass.  397; 
Thompson  v.  Emery,  7  Poster,  269. 
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*  STAPILTON  V.  STAPILTON.  [*824] 

AUGUST    2d,   1739. 


BEPOBTXD  1  ATK.  t. 


Compromise— Family  Arbangbment.] — An  agreement  entered  into 
upon  a  supposition  of  a  rights  or  of  a  doubtful  rights  though  it  after 
comes  out  that  the  right  was  on  tlie  other  side,  shall  be  binding^  and 
the  right  shall  not  prevail  against  the  aareement  of  the  parties;  for 
the  right  must  always  be  on  one  side  or  the  other;  andy  therefore^  the 
compromise  of  a  doubtful  right  is  a  sufficient  foundation  of  an  a^ee- 
meni. 

Where  ayreemenis  are  entered  into  to  save  the  honor  of  a  family^  and 
are  reasonable  ones^  a  Court  of  equity  will,  if  possible,  decree  a  per- 
fomuince  of  them. 

By  a  deed,  dated  on  the  2l8t  of  August,  1661,  Philip  Stapilton 
was  tenant  of  the  premises  in  question,  for  ninety-nine  years,  if 
he  so  long  live,  remainder  to  trustees  to  preserve  contingent  re- 
mainders, remainder  to  his  first  and  other  sons  in  tail  male,  re- 
mainder to  his  right  heirs. 

Philip  having  two  sons,  Henry  and  Philip,  they,  by  deeds  of 
lease  and  release,  the  9th  and  lOtii  of  September,  1724,  reciting, 
that,  for  settling  and  perpetuating  all  manors,  &c.,  in  the  name 
and  blood  of  the  Stapiltons,  and  for  making  provision  for  his  two 
sons,  &c.,  for  preventing  disputes  and  controversies  that  might 
possibly  arise  between  the  said  two  sons,  or  any  other  person 
claiming  an  interest  in  all  or  any  of  the  estates  thereinafter  men- 
tioned, and  for  barring  all  estates  tail,  and  for  answering  all  and 
everjr  the  purpose  and  purposes  of  the  parties  thereto,  and  for 
and  in  consideration  of  the  sum  of  5^.,  release  and  confirm  to 
Thomson  and  Fairfax  all  those  manors,  &c. :  To  have  and  to  hold 
to  them,  their  *heirs  and  assigns,  to  the  use  (as  to  part)  r*ooc-| 
of  Philip  the  father,  his  heirs  and  assigns  forever,  and  as  ^  *  -^ 
to  another  part,  to  the  use  of  Philip  the  father  for  life,  remainder 
to  Henry  tne  son  for  life,  remainder  to  trustees  to  preserve  con- 
tingent remainders,  remainder  to  his  first  and  every  other  son  in 
tailmale,  remainder  to  Philip  the  son  for  life,  remainder  to  trus- 
tees to  preserve  contingent  remainders,  remainder  to  his  first  and 
other  sons  in  tail  male,  remainder  to  the  daughters  of  Henry  in 
tail,  remainder  to  the  daughters  of  Philip  the  son  in  tail,  re- 
mainder to  the  right  heirs  of  Philip  the  father.  And  as  to  the 
remaining  part,  to  the  use  of  Philip  the  father  for  life,  with  like 
limitations  in  the  first  place  to  Philip  the  son  and  his  issue,  and 
then  to  Henry  and  his  issue,  remainder  in  fee  to  the  father. 

There  were  covenants  to  suffer  a  recovery  within  twelve 
months,  and  likewise  for  further  assurances.    N.  B.    To  this 
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deed,  the  heir  of  the  surviving  trustee  in  the  deed  in  1661  was 
not  a  party. 

But,  by  deeds  of  lease  and  release,  dated  the  28th  and  29th  of 
September,  1724,  to  which  the  heir  of  the  surviving  trustee  of 
the  deed  of  1661  was  a  party,  the  father  and  two  sons  make 
Thomson  and  Fairfax  tenants  to  the  praecipe,  in  order  to  suffer  a 
recovery  for  the  purposes  mentioned  m  the  former  deeds  of  the 
9th  and  10th  of  September,  1724. 

Before  any  recovery  suffered,  Henry  died,  leaving  issue  the 
plaintiff. 

Afterward,  by  lease  and  release,  the  12th  and  13th  of  April, 
1725,  to  which  the  heir  of  the  surviving  trustee  of  the  deed  of 
1661  was  a  party,  Philip  the  father  and  I^hilip  the  son  covenant 
to  suffer  a  recovery,  in  which  Thomson  and  Fairfax  were  to  be 
tenants  to  the  prsecipe,  to  the  use,  as  to  part,  of  Philip  the  father, 
his  heirs  and  assigns;  and  as  to  the  other  part,  to  the  use  of  Philip 
the  father  for  life,  remainder  to  Philip  the  son  in  fee. 

In  Trinity  Term,  1726,  a  recoverv  was  suffered,  in  which  were 
the  same  tenant  to  the  praecipe,  tne  same  demandant,  and  the 
r*8261  ^^^^  vouchees  (except  Henry,  who  *was  dead),  as  were 
L  J  covenanted  to  be  by  the  first  deed;  it  was  likewise  suf- 
fered within  twelve  months  after  the  first  deed. 

The  father,  Philip  Stapilton,  being  dead,  the  plaintift',  as  son 
and  heir  of  Henry,  brought  this  bill  to  establish  his  title  to  the 
premises  in  question,  and  for  the  whole  estate  as  tenant  in  tail 
under  the  old  settlement,  and  to  be  let  into  possession,  and  for  an 
account  of  rents  received  by  Philip  Stapilton  the  son,  due  since 
the  death  of  the  plaintiff^s  grandfather,  and  to  have  the  same  ap- 
plied for  the  plaintiff's  benefit  during  his  infancy,  and  for  an  in- 
junction to  restrain  the  defendants  from  receiving  any  more  rents. 

The  defendant,  Philip  the  son,  by  his  answer  confesses  the 
several  deeds  before  mentioned,  but  says,  Henry  was  a  bastard, 
and  that,  by  virtue  of  the  deed  of  1726,  and  of  the  recovery,  he 
was  entitled  to  the  whole  estate  in  question. 

Upon  an  issue  directed,  Henry  was  found  illegitimate,  and  the 
cause  was  now  heard  upon  the  equity  reserved,  when  the  counsel 
for  the  plaintiff,  waiving  the  claim  to  the  whole  estate,  insisted 
upon  these  two  points : — 

1st.  That  the  recovery  suffered  in  Trinity  Term,  1725,  should 
inure  to  the  use  of  the  deeds  of  the  9th  ana  10th  of  September, 
1724,  and  not  to  the  uses  of  the  deed  in  1726. 

2dly.  Supposing  it  did  not,  yet  that  the  deed  of  1724  was  such 
an  agreement  as  this  Court  will  carry  into  execution. 

As  to  the  first  point,  it  was  said  that  the  uses,  when  once  de- 
clared, cannot  be  altered,  unless  all  the  parties  entitled  to  the 
uses  join  in  the  new  declaration ;  and  Henry  did  not  join  in  the 
deed  of  1725.  Tenant  in  tail  may  part  with  his  estate,  and  it 
shall  be  good  against  him,  though  not  against  his  issue.  For 
tenant  in  tail  is  not  aided  by  the  Statute  of  Westminster  the  2d, 
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but  only  his  issue ;  therefore,  by  the  deed  of  1724,  the  uses  beiriff 
executed  by  the  statute  of  Hen.  8,  Henry  gained  a  base  fee,  which 
is  not  avoidable  by  Philip  during  his  lite;  *and,  as  his  r*oo7-i 
issue  are  barred  bv  the  subsequent  recovery,  they  will  not  ^  J 
be  able  to  avoid  it,  and  consequently  Henry's  estate,  which  was 
before  defeasible,  is  made  indefeasible  by  the  recovery. 

If  tenant  in  tail  confesses  a  judgment,  or  mortgages  the  lands, 
and  afterward  suffers  a  recovery  to  a  collateral  purpose,  that 
recovery  shall  inure  to  make  ffood  all  his  precedent  acts  and 
incumbrances :  1  Ch.  Gas.  119.^  [Lord  Chancellor  mentioned  a 
case  in  Lord  King's  time,  where  father,  tenant  in  tail,  remainder 
to  himself  in  fee,  contracting  debts  on  specialty,  his  son  after  his 
death  levying  a  fine,  let  m  his  father's  creditors.]  And  if  a 
recovery  suffered  for  another  purpose  will  substantiate  any  prior 
act  of  the  tenant  in  tail,  much  more  in  this  case,  this  recovery 
will  substantiate  the  first  deed,  where  there  are  all  the  parties 
who  covenanted  by  that  deed. 

As  to  the  second  point :  this  cannot  be  considered  as  a  volun- 
tary agreement,  for  Henry's  legitimacy  was  then  doubtful,  and, 
if  he  had  proved  legitimate,  Philip  would  have  com9  into  this 
Court  to  have  the  agreement  executed,  and  Henry  would  have 
been  bound  by  it.  This  Court  has  decreed  the  performance  of 
agreements  lilce  this,  founded  upon  mistakes ;  as  in  the  cases  of 
Frank  v.  Frank,  1  Ch.  Cas.  84,  and  Oann  v.  Cann,  1  P.  Wms. 
723. 

For  the  defendant  it  was  argued,  as  to  the  first  point,  that 
Henry  being  dead  before  the  recovery  was  suffered,  the  intent  of 
the  parties  in  the  first  deed  could  not  be  pursued ;  for  the  plain- 
tiff (supposing  him  legitimate)  claims  paramount  his  father,  and 
the  deed  1661 ;  therefore,  as  tne  recovery  could  not  substantiate 
the  first  deed,  supposing  him  legitimate,  it  shall  not  substantiate 
it,  now  he  is  found  illegitimate. 

The  plaintiff,  upon  tne  death  of  his  father,  had  not  any  use 
vested  in  him ;  for  the  intent  of  the  parties  was,  that  th*e  uses 
should  arise  out  of  the  recoveiy :  the  ends  recited  could  not  be 
come  at  without  a  recovery ;  ana  where  the  intent  of  the  parties 
is,  that  the  uses  should  pass  by  fine  or  recovery,  nothing  will  pass 
by  the  deed  that  is  intended  *only  to  declare  the  uses,  r^ooo-i 
The  fine  and  recovery  all  make  but  one  conveyance :  L  ^  ^J 
Cro.  Jac.  643,  2  Ro.  Rep.  68,  2  Lev.  306, 1  Vent  279,  2  Lev.  54 ; 
CromtoeWs  ca^e,  2  Co.  69 ;  Cro.  Jac.  320. 

As  to  the  second  point :  take  it  as  an  agreement,  this  Court 
will  not  decree  a  performance  of  it ;  for,  supposing  Henry  had 
been  found  le^timate,  this  Court  would  not  have  decreed  a  per- 
formance of  it  against  the  plaintiff;  so  that,  in  regard  to  the 
defendant,  it  must  be  considered  as  a  voluntary  agreement,  into 
which  he  was  drawn  without  any  valuable  consideration ;  and 
the  covenant  for  further  assurance  will  be  void,  as  the  deed  itself 

^  Goddard  v.  Complin. 
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to  which  it  is  annexed  is  void :  and  so  it  was  determined  in  the 
case  oiFursaker  v.  Robinsorij  Prec.  Ch.  475. 

Lord  Chancellor  Hardwicke.— The  plaintiff  in  this  case  is 
entitled  to  have  a  decree.  There  was  a  sufficient  foundation  for 
Philip  the  father,  and  Henry  and  Philip,  his  two  sons,  to  execute 
the  lease  and  release  of  the  9th  and  10th  of  September,  1724.  It 
was  to  save  the  honor  of  the  father  and  his  family ^  and  was  a  reason- 
able  agreement;  and^  therefore^  if  it  is  possible  for  a  court  of  equity  to 
decree  a  performance  of  it^  it  omht  to  be  done. 

It  would  be  very  hard  K)r  the  defendant,  on  his  side,  to  en- 
deavor to  set  aside  this  agreement,  and  the  effect  of  this  deed. 
Consider  the  state  and  situation  of  the  family  at  the  time  of  mak- 
ing the  agreement ;  Philip  had  these  children  grown  up,  had  a 
very  considerable  real  estate,  both  his  sons  then  owned  as  legiti- 
mate, their  father  and  mother  had  lived  together  as  husband  and 
wife  for  many  years,  and  at  the  time  of  this  agreement  were  bo  ; 
there  was  a  foresight  in  the  father  and  mother,  that  such  a  dispute 
between  their  two  sons  might  hereafter  arise,  to  their  dishonor, 
and  likewise  that  of  the  family. 

The  foundation  of  this  aereement,  the  illegitimacy  of  the  eldest 
son  Henry,  has  now  been  determined  by  a  trial,  and  it  is  found 
that  Henry  was  a  bastard ;  yet  both  the  sons  are  of  the  same 
blood  of  the  father  equally,  though  not  so  in  the  notion  of  the 
law. 

r*ft9Ql  *^  ^^®  elder  son  should  be  found  illegitimate  (as  he  now 
L  -I  is),  the  father  knew  he  would  be  left  without  any  pro- 
vision, if  no  such  agreement  was  made ;  and,  on  the  other  hand, 
if  his  legitimacy  should  be  established,  then  Philip,  the  younger 
son,  would  have  nothing.  To  prevent  these  disputes  and  ill  con- 
sequences, the  father  bnn^  both  his  sons  into  an  agreement  to 
make  a  division  of  his  real  estate.  It  is  very  plain  the  parties 
did  not  know  who  was  the  heir  of  the  surviving  trustee  m  the 
settlement  of  1661,  at  the  time  of  the  lease  and  release  of  the  9th 
and  10th  of  September,  1724 ;  because  they  covenant  a  •  writ  of 
entry  should  be  sued  out  within  twelve  months,  which  is  a  very 
unusual  time  to  limit  to  suffer  a  recovery,  and  done  in  order  to 
give  time  to  find  out  the  heir  of  the  surviving  trustee,  if  they 
could  find  him  out;  but  he  was  aft;erward  found,  and  made  a 
party  to  the  deeds  of  the  27th  and  29th  of  September,  1724. 

The  bill  is  brought  by  the  eldest  son  and  heir  of  Henry,  to 
have  the  benefit  and  possession  of  the  whole  estate,  and  to  nave 
an  account  of  the  rents  and  profits,  and  to  be  quieted  in  the  pos- 
session, and  for  general  relief.  Upon  the  first  hearing,  an  issue 
was  directed  to  try  whether  Henry  the  father  was  legitimate,  and 
it  was  found  he  was  not;  and  now  the  plaintiff  insists  upon  hav- 
ing the  benefit  of  this  agreement,  whereby  he  is  only  entitled  to 
a  part ;  this  being  the  bill  of  an  infant,  he  may  have  a  decree 
upon  anv  matter  arising  upon  the  state  of  his  case,  though  he  has 
not  particularly  mentioned  and  insisted  upon  it,  and  prayed  it  by 
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his  bill;  but  it  might  be   otherwise  in  the   case  of  an   adult 
person. 

Upon  this  case  there  arise  two  general  questions : — 

First,  Whether  the  plaintiff  has  any  estate  at  law  by  virtue  of 
any  of  the  conveyances,  or  by  the  recovery  ? 

Secondly,  If  he  has  no  estate  at  law,  or  only  a  defeasible  one, 
whether  he  is  entitled  to  have  the  benefit  of  this  agreement,  and 
to  have  it  carried  into  execution  here  ? 

The  first  question  consists  of  two  branches  : — 

First,  Whether  the  lease  and  release  of  the  9th  and  10th 
of  September,  1724,  will  amount  to  a  good  *declaration  r^ooA-i 
of  the  uses  of  the  recovery,  notwithstanding  the  subse-  L  ^  J 
quent  deed  of  April,  1725  ? 

Secondly,  If  not,  whether  the  recovery  of  Trinity  Term,  1725, 
having  barred  the  estate  tail,  will  make  good  any  estate  which 
passed  by  the  lease  and  release  of  the  9th  and  10th  of  September, 
1724? 

As  to  the  first :  whether  the  lease  and  release  is  a  good  declara- 
tion of  the  uses  of  the  recovery,  I  am  strongly  inclined  to  think 
it  will  amount  to  a  good  declaration  :  this  question  depends  on 
the  construction  of  law,  and  the  authority  of  cases  upon  the  dec- 
laration of  uses.  It  is  true,  where  there  is  an  agreement  to  suffer 
a  recovery,  and  uses  are  declared,  if  the  recovery  is  after  suffered, 
though  it  varies  in  point  of  time  from  the  recovery  covenanted 
to  be  suffered,  yet  if  there  is  no  subsequent  declaration  of  uses, 
the  recovery  will  inure  to  the  usfes  so  declared. 

And,  before  the  Statute  of  Frauds,  if  the  deed  declaring  the 
uses  had  not  been  pursued,  a  parol  declaration  of  uses  would 
have  been  let  in ;  but  if  there  is  a  deed  declaring  the  uses,  and 
the  common  recovery  is  suffered  accordingly,  that  would,  before 
the  statute,  exclude  a  parol  declaration  of  new  uses. 

But,  even  now,  there  may  be  a  subsequent  declaration  of  uses, 
but  that  declaration  must  be  in  writing,  and  such  a  new  declara- 
tion of  uses  depends  upon  the  aOTeement  of  the  parties ;  there- 
fore, though  it  is  said  at  the  bar,  mat  the  declaration  of  uses  is  in 
the  power  of  the  tenant  in  tail,  and  that  he  may  declare  new 
uses,  I  take  that  not  to  be  law,  for  such  subsequent  declaration 
must  be  by  all  the  parties  concerned  in  interest ;  and  in  the  case 
of  the  Countess  of  MutUmd  (5  Co.  25),  it  is  not  laid  down  there  that 
the  tenant  in  tail  might  declare  new  uses,  but  it  is  said,  whilst  it 
is  directory  only,  new  uses  may  be  declared ;  and  the  meaning  of 
that  is,  that,  as  the  uses  must  arise  out  of  the  agreement  of  the 
parties,  the  parties  may  change  the  uses,  but  that  must  be  done 
by  the  mutual  consent  of  all  the  parties  concerned  in  interest ; 
and  in  that  case  it  was  a  mutual  agreement  of  all  parties. 

♦And  in  the  case  of  t/bnes  v.  MorUy  (2  Salk.  677),  there  r*Qon 
was  a  variance  as  to  the  time  of  suffering  the  recovenr  L  ^^^J 
from  the  deed  declaring  the  uses,  and  it  was  there  held,  that  a 
declaration  of  uses  was  equally  good,  whether  by  deed  or  not,  if 
in  writing. 
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But,  in  the  present  case,  the  second  agreement  not  being 
between  all  the  parties  concerned  in  interest,  ought  not  to  contrd 
the  first  declaration,  and  especially  as  this  recovery  was  suffered 
within  the  time  prescribed  by  the  first  deed,  ana  between  the 
same  demandant  and  tenant. 

The  consideration  for  suffering  the  recovery  was  good,  both  in 
law  and  equity;  and  there  is  no  case  to  warrant  me  to  say  the 
first  agreement  is  not  good  and  binding,  or  that  the  tenant  in 
tail  could,  by  his  own  agreement,  afterward  change  the  uses. 

But  if  it  was  doubtful  whether  the  recovery  suffered  in  1725 
should  inure  to  the  uses  declared  by  the  deed  of  1724, 1  am  oif 
opinion  the  recovery  will  operate  to  make  good  those  estates 
which  passed  by  the  deed  of  1724. 

But  to  this  two  objections  have  been  made : — 

First,  That  the  uses  must  be  governed  by  and  operate  accord- 
ing to  the  intention  of  the  parties;  therefore,  the  subsequent 
recovery  being  suffered  to  other  uses,  those  uses  will  take  place. 

Secondly,  &  any  uses  did  pass  by  the  deed  in  1724,  yet  this 
recovery  will  not  make  those  uses  good;  because  the  subsequent 
recovery  was  suffered  to  particular  uses  declared  by  the  deed  of 
1725. 

As  to  the  first  objection,  I  am  of  opinion  that  a  use  did  pass  by 
the  deed  of  1724,  and  according  to  the  intention  of  the  parties. 
It  is  certainly  true,  that,  accoraing  to  the  Statute  of  Uses,*  the 
general  doctrine  is,  that  the  uses  shall  be  executed  according  to 
the  intention  of  the  parties;  but  both  the  Courts  of  law  and 
equity  consider  what  was  the  general  and  final  intent  of  the 
parties.  In  this  case,  their  intention  was,  that  the  estate  should 
pass;  and  wherever  a  Court  of  law  or  equity  find  that  the  gene- 
ral and  substantial  intent  of  the  parties  was  that  the  estate 
r*MT\  *^^^^^^  pass,  they  will  construe  deeds  in  support  of  that 
L  J  intention  different  firom  the  formal  nature  of  those  deeds 
themselves;  as  a  feoffment  to  serve  the  intention  of  the  parties, 
shall  operate  as  a  covenant  to  stand  seized.  The  intent  here  was, 
that  the  estate  in  point  of  law  should  pass  by  the  deed  of  1724, 
and  that  the  uses  declared  by  that  deed  should  vest  in  the  mean 
time  tiH  the  recovery  suffered.  This  is  an  answer  to  the  objection 
arising  from  the  Statute  of  Uses;  but  there  is  another  question, 
What  estate  passed  by  the  deed  of  1724? 

It  was  a  defeasible  estate  to  serve  the  uses  of  that  deed,  and  so 
is  the  resolution  in  MachiU  v.  Clarke^  in  Farresl.  18,*  2  Salk.  619, 
that  tenant  in  tail  may  convey  a  base  fee  and  estate  defeasible 
by  the  entry  of  the  issue. 

The  next  question  is,  whether  the  recovery  suffered  in  1726 
did  enure  to  make  good  and  render  indefeasible  those  base  estates 
created  by  the  deed  of  1724?  And  I  am  of  opinion  they  are 
made  good. 

The  objection  to  this  is,  that  the  recovery  was  suffered  in  pur- 

^27Hen.  8.0. 10. 
*  4  Mod.  1. 
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suauce  of  the  deed  of  1725,  wherein  there  were  new  uses  limited; 
but  the  only  uses  which  make  any  difference  in  that  deed,  are  to 
Philip  the  son  and  his  heirs;  so  there  is  nobody  concerned  in  the 
question  but  Philip  and  his  heirs. 

It  has  been  argued  by  defendant's  counsel,  that,  if  the  first 
declaration  of  uses  is  in  general  to  prevail,  purchasers  of  estates, 
though  they  have  a  recovery  for  strengthening  their  title,  with  a 
declaration  of  the  uses  of  the  recovery  to  themselves  and  their 
heirs,  cannot  be  safe;  for  the  vendor  may  defeat  such  declaration 
by  a  precedent  one  to  different  uses ;  but  in  such  cases  I  think  a 
recovery  would  not  inure  to  make  good  such  former  declaration 
of  uses,  but  onlv  the  uses  of  the  purchase. 

It  is  admitted,  that  if  tenant  in  tail  confesses  a  judgment  or  a 
statute,  or  enters  into  a  bond  and  afterward  suffers  a  recovery  to 
bar  the  estate  tail,  it  lets  in  the  precedent  judgment,  etc.  And 
it  is  as  clear,  if  a  tenant  in  tail  makes  a  lease  not  warranted  by 
the  statute  of  the  32  Hen.  8,  if  he  suffers  a  recovery,  that  lets  in 
the  lease  *and  makes  it  good.  There  are  so  many  cases  r^ooqi 
of  this  kind,  that  it  is  not  necessary  for  me  to  mention  ^  J 
them. 

This  case  is  different  from  those  that  turn  only  upon  the  point 
of  the  effect  of  a  mere  declaration  of  uses ;  for  a  mere  declaration 
of  uses  subsists  only  upon  the  agreement  of  the  parties;  and  in 
such  cases,  where  the  agreement  has  been  changed  by  mutual 
assent  of  all  parties,  there  a  recovery  shall  inure  to  make  good 
such  last  agreement  or  declaration. 

But  if  the  estate  was  vested,  notwithstanding  such  declaration 
of  uses,  vet  the  recovery  has  always  been  held  to  make  good  such 
defeasible  estate ;  for  the  prior  lease,  charge,  or  estate  made  by 
tenant  in  tail,  is  only  defeasible  by  the  issue,  by  virtue  of  the 
statute  de  donis,  which  was  made  to  protect  the  issue  against  the 
alienation  of  the  tenant  in  tail ;  therefore,  the  issue  would  avoid 
such  lease,  &c.,  but  not  the  tenant  in  tail  himself;  but  when  by 
the  recovery  he  has  gained  to  himself  a  fee,  all  the  reasoning  for 
avoiding  an  estate  made  by  tenant  in  tail  is  gone,  for  the  issue  is* 
barred  by  the  recovery.  The  reason  why  the  issue  may  avoid  a 
charge  made  by  tenant  in  tail  is,  upon  account  of  the  protection 
of  the  issue  and  his  estate,  under  the  statute  de  donis,  and  of  the 
privity  of  the  estate  tail;  but  when  the  privity  is  gone,  the  reason 
ceases ;  and  to  this  purpose  is  the  case  of  Groker  v.  Kelsey,  Sir  W. 
Jones,  60. 

In  the  case  of  Lord  Derwentwater  (9  Mod.  172),  the  question 
was,  whether  a  Papist,  tenant  in  tail,  suffering  a  recovery  and 
declaring  the  uses  to  himself  in  fee,  gained  a  new  estate  wnthin 
the  11th  and  12th  of  Will.  8,  or  was  in  of  the  old  use  ?  And  it 
was  held,  the  5th  of  Geo.  1,  bv  four  Judges  out  of  five,  appointed 
dele^tes  to  determine  appeals  from  the  Commissioners  of  For- 
feited Estates,  that  he  was  in  of  the  old  use ;  and  I  take  it  for 
law,  that  a  tenant  in  tail  suffering  a  recovery  is  in  of  the  old  use, 
and  that  the  estate  is  discharged  of  the  statute  de  donis ;  and 
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therefore,  I  am  of  opinion  that  the  recovery  has  made  good  this 
defeasible  estate,  created  by  the  deed  of  1724. 

r*8^41  *^^  ^^^  ^^®"  objected,  that,  if  the  plaintiff  has  any  title, 
L  J  his  remedy  is  at  law ;  but  I  think  it  is  more  properly 
here.  He  is  an  infant,  and  has  come  recently  into  this  Court. 
Nor  do  I  think  this  case  depends  entirely  upon  the  point  of  law ; 
for  I  am  of  opinion  that  the  plaintiff  is  entitled  to  have  an  execu- 
tion of  the  agreement,  as  a  good  and  binding  agreement  in  this 
Court. 

The  question  is,  whether  there  was  any  valuable  consideration  on 
all  sides  for  entering  into  this  agreement  ?  If  so,  then  there  is  a 
sufficient  ground  for  coming  here ;  but  a  mere  volunteer  is  not 
entitled  to  come  here  for  an  execution  of  an  agreement.  But 
here  is  a  proper  consideration,  as  appears  in  the  recital  of  the 
deed  of  1724.  Neither  is  it  the  common  case  of  a  bastard ;  for 
the  law  of  England  does  allow  of  some  privileges  to  a  bastard 
eigne,  and  their  parents  are  not  punishable  by  the  canon  law  for 
ante-nuptial  fornication.- 

In  the  case  of  Cann  v.  Cann,^  it  was  laid  down  by  Lord  Maccles- 
field, that  an  agreement,  entered  into  upon  a  supposition  of  a 
right,  or  of  u  doubtful  right,  though  it  after  comes  out  that  the 
right  was  on  the  other  side,  shall  be  binding,  and  the  right  shall 
not  prevail  against  the  agreement  of  the  parties;  for  the  right 
must  always  be  on  one  side  or  the  other ;  and  therefore  th^e  com- 
promise of  a  doubtful  right  is  a  sufficient  foundation  of  an  agree- 
ment. 

Another  objection  has  been  made  to  this  agreement,  that  the 
benefit  on  Henry's  and  Philip's  side  was  not  mutual  and  equal. 
During  both  their  lives,  the  oenefit  and  obligation  was  mutual, 
and  ELenry  would  have  been  equally  compellable  to  suffer  a  re- 
covery with  Philip.  But  it  is  said,  that  an  alteration  as  to  their 
mutual  benefit  has  happened  by  the  death  of  Henry;  and  it  is 
said,  that  if  Henry  had  been  legitimate,  the  plaintiff  would  not 
have  been  compelled  to  suffer  a  recovery,  because  the  issue  in  tail 
is  not  compellable  to  perform  the  covenants  of  his  ancestor,  the 
tenant  in  tail.  But  here,  the  chance  was  at  first  equal ;  and  it  is 
hard  to  say,  that  the  act  of  God  should  hinder  the  agreement 
P^^or-i  from  being  carried  into  *execution ;  the  chance  was  equal, 
»-  J  who  died  first,  Henry  or  Philip.  If  Henry  had  been 
legitimate,  and  Philip  had  died  in  Henry's  life,  leaving  children, 
T  am  of  opinion  Philip's  son  would  have  been  entitled  to  have 
come  against  Henry  for  an  execution  of  the  t^eement;  and, 
therefore,  the  chance  was  at  first  equal  on  both  sides,  and  we  are 
not  to  consider  how  the  event  has  happened. 

Another  objection  has  been  taken,  that  the  father  made  use  of 
his  coercive  power  over  Philip,  to  force  him  into  this  agreement ; 
and  it  is  said  equity  does  not  favor  agreements  made  by  compul- 
sion.    But  this  Court  always  considers  the  reasonableness  of  the  agree- 

'  p.  Wms.  723,  727. 
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meni;  besides,  there  is  no  proof  of  compulsion  by  the  father :  if 
there  was  any  compulsion,  it  seems  rather  to  have  been  made  use 
of  aeainst  Henry,  who  was  then  esteemed  his  eldest  son ;  and, 
considering  the  consequence  of  setting  aside  this  agreement,  a 
Court  of  equity  will  be  glad  to  lay  hold  of  any  just  growm  to  carry  it 
into  exe^nitioTij  and  to  establish  the  peace  of  a  family. 

His  Lordship,  therefore,  declared,  that  the  plaintiff  is  entitled 
to  the  lands  and  premises  limited  in  ren^ainder  to  the  first  son  of 
Henry  Stapilton,  his  father,  by  the  deeds  of  the  9th  and  10th  of 
September,  1724,  according  to  the  uses  therein,  and  to  the  bene- 
fit of  the  covenants  in  those  deeds,  and  decreed  the  defendant 
Philip  to  come  to  an  account  for  the  rents  of  the  said  premises; 
and  declared  that  Philip  was  entitled  to  hold  the  lands,  limited 
by  the  deeds  of  the  9th  and  10th  of  September,  1724,  to  Philip 
the  elder  for  life,  with  remainder  to  the  defendant  for  life,  against 
the  plaintiff  and  his  heirs  ;  and  that  the  defendant  should  make 
further  assurance  to  the  plaintiff  of  his  part,  and  the  plaintiff  the 
like  assurance  to  the  defendant  of  his  part,  and  no  costs  on  either 
side. 


**  From  the  case  of  StapUton  v.  StapiUon,^'  observes  Lord  Chancellor 
Sugden,  "  down  to  the  present  day,  the  current  of  authorities  has  been 
uniform,  and  wherever  doubfcs  and  disputes  have  arisen  with  regard  to  the 
rights  of  difl^rent  members  of  the  same  family  '''(and  especially,  i  r^coof^-i 
may  observe,  where  those  doubts  have  related  to  a  question  of 
Intimacy),  and  &ir  compromises  have  been  entered  into  to  preserve  the 
harmony  and  afiection,  or  to  save  the  honor  of  the  &raily,  those  arrange- 
ments have  been  sustained  by  this  Court,  albeit,  perhaps,  resting  upon 
grounds  which  would  not  have  been  considered  satisfactory,  if  the  transac- 
tion had  occurred  between  mere  strangers. Generally,  if 

there  be  a  legitimate  and  an  illegitimate  son,  it  cannot  admit  of  any  doubt, 
that,  under  the  state  of  circumstances  involving  the  honor  and  credit  of  a 
&mily,  there  may  be  a  compromise  binding  upon  the  legitimate  son,  by 
which  he  agrees  to  give  up  a  particular  part  of  the  property  to  his  illegiti- 
mate brother ;  and  that,  not,  of  course,  upon  any  title  in  the  ill^itimate  son, 
but  simply  upon  the  ground  that  such  an  arrangement  was  ibr  the  honor 
of  the  fitmily,  and  the  settlement  of  family  differences,  and  to  avoid  any 
question  of  l^itimacy :"  Westhy  v.  Weaiby,  2  D.  &  War.  603.  In  that 
case,  which  proceeded  on  precisely  the  same  principles  as  StapiUon  v.  Sito- 
pilton,  A.  was  entitled  to  an  estate  in  remainder,  in  Blackacre,  expectant 
upon  the  decease  of  his  uncle  B.  without  male  issue,  and  had  also  a  remote 
interest  in  Whiteacre,  expectant  upon  the  same  event.  B.  was  twice  mar* 
ried ;  by  his  first  wife  he  had  issue  only  two  daughters ;  by  his  second, 
who  was  aiUer  of  hia  first  wife,  he  had  issue  both  sons  and  daughteiB.     Un- 
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der  these  circumstances,  in  1817  A.  threatened  and  attempted  to  institute 
proceedings  of  a  civil  character  in  the  Ecclesiastical  Court  against  B.  and 
his  second  wife,  for  the  purpose  of  annulling  their  marriage,  and  render- 
ing  their  issue  ill^timate.  A  compromise  was  proposed,  and  after  much 
'deliberation  carried  into  efl^ct  by  articles  of  agreement.  By  these  arti- 
cles, B.  agreed  to  secure  certain  provisions  for  the  female  issue  of  A.;  and 
in  consideration  thereof,  A.  covenanted  not  to  impeach  B.'s  second  mar- 
riage. The  articles  also  contained  a  proviso,  that,  in  the  event  of  the 
successful  impeachment  of  B.'s  marriage  by  any  person, ^11  the  agreements 
of  the  article  should  be  void.  In  1838  B.  died,  and  his  marriage  was 
never  disturbed.  On  a  bill  filed  hy  his  executor  and  his  eldest  son,  to  set 
aside  the  compromise  of  1817,  it  was  held,  by  Lord  Chancellor  Sugden, 
that  the  transaction  was  a  fair  family  arrangement,  neither  inconsistent 
with  public  policy  nor  the  principles  of  the  Court,  and  the  bill  was  dis- 
missed with  costs.  And  see  Stocldey  v.  Stockley  (IV.  &  B.  30),  where 
Lord  Eldon,  after  noticing  PuUen  v.  Ready  (2  Atk.  687),  and  Cory  v. 
Cory  (1  Ves.  19),  said,  that  those  cases  and  StapiUan  v.  StapiUan,  which, 
with  ail  the  able  reasoning  *in  it,  was  also  an  extremely  strong 
^  -'  case,  led  him  to  the  opinion,  that,  in  family  arrangements,  the 
Court  did  not  quite  go  the  length  of  denying  relief  upon  the  principle  that 
prevailed  between  strangers.  And  see  Good  v.  Coody^  33  Beav.  314 ;  WU- 
liama  Y.WiUiums,  2  Dr.  &  8m.  378;  2  L.  R.  Ch.  App.  294. 

It  IS  proposed  in  this  note  to  examine  the  cases  in  which  Courts  of 
equity  will  give  effect  to  transactions  based  upon  the  compromise  of  con- 
flicting claims,  and  to  point  out  how  much  more  readily,  and  to  how  much 
greater  an  extent,  such  transactions  will  be  supported,  when  they  either 
are,  or  partake  of  the  nature  of,  family  arrangements. 

The  compromises  of  doubtful  claims,,  whatever  may  be  the  actual  rights 
of  the  parties,  have,  from  the  policy  of  preventing  litigation,  been  gene- 
rally upheld  in  all  enlightened  systems  of  jurisprudence.  For  the 
authorities  of  the  civil  law  upon  the  subject,  see  3  Barge's  Comm.  742. 
So,  in  the  law  of  Scotland,  compromises,  under  the  name  of  trafuaetionSf 
are  equally  favored.  Thus,  Lord  Stair,  in  treating  on  Restitution,  lays 
it  down,  *'that  positive  law,  for  utility  and  quietness'  sake,  excepteth 
transactions  which  are  properly  such,  and  which  are  of  two  sorts,  the  one 
extra-judicial,  when,  in  any  matter  doubtful  and  debatable,  either  party, 
to  shun  the  hazard  and  trouble  of  a  legal  decision,  is  willing  to  traiMacL 
and  agree,  so  as  thereby  they  quit  or  abate  part  of  what  they  claim  as 
their  right,  and  so  they  tacitly  renounce  all  future  question  upon  any 
appearing  of  right,  either  judicially  or  extra-judicially ;  and  therefore, 
what  either  quitteth  to  other  of  their  rights  is  done  for  the  same  cause, 
and  hath  in  it,  either  expressly  or  implicitly,  that  such  tranBadion  shall 
not  be  retracted  upon  anything  that  shall  accidentally  appear  thereafter, 
fraud  and  force  only  (as  the  common  exception  in  all  human  actions) 
being  excepted:"    Stair's  Inst  tit  7,  s.  9;  Hotckkin  v.  DickBon^  2  Bligh. 
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348;  Stewart  v.  Stewart,  6  C.  &  F.  911 ;  and  see  Trigge  v.  LavaUee,  11 
W.  R.  (P.  C.)  404,  as  to  the  old  French  law. 

With  regard  to  our  law,  it  is  clear  that  if  a  person,  after  due  delibera- 
tion, enter  into  an  agreement  for  the  purpose  of  compromising  a  claim 
made  bonA  fide,  to  which  he  believes  himself  to  be  liable,  and  with  the 
nature  and  extent  of  which  he  is  fully  acquainted,  the  compromise  of 
such  a  claim  is  a  sufficient  consideration  for  the  agreement,  and  a  Court 
of  equity,  without  inquiring  whether  he  was  in  truth  liable  to  the  claim, 

will  compel  a  specific  performance:   Attwood  v.  ,  1  Buss.  363; 

Pickering  v.  Piekering,  2  Beav.  66;  Partridge  v.  Smith,  11  W.  R.  (V.  C. 
K.)  714.  And  see  CaUiaker  v.  Bisehoffsheim,  6  L.  B.  Q.  B.  449,  where  it 
was  decided  at  law,  that  a  compromise  *of  a  disputed  claim  made  p^^qqi 
bonA  fide,  is  a  good  consideration  for  a  promise,  even  although  it  ^  -' 
ultimately  turn  out  that  the  claim  was  wholly  unfounded. 

Nor  can  the  Court  inquire  into  the  supposed  adequacy  or  inadequacy 
of  the  consideration.  "  Where,"  asks  Sir  John.  Leach,  V.  C,  "is  it  to 
find  a  scale  for  determining  the  true  measure  of  adequacy  ?  If  a  Court 
is  in  such  a  case  to  be  governed  by  its  judicial  opinion  upon  the  rights  of 
the  parties,  then  to  him  who  by  that  opinion  is  held  to  be  entitled  to  the 
whole  property,  no  consideration  can  be  really  adequate  which  is  less 
than  the  whole,  and  no  compromise  can  ever  bind  the  successfiil  claimant 
It  is  for  this  reason,  and  because  I  consider  it  to  be  wholly  immaterial 
for  the  purpose  of  deciding  upon  the  validity  of  the  deed  of  compromise, 
that  I  do  not  give  any  opinion  upon  the  arguments  by  which  the  counsel 
for  the  plaintifi*  assort  her  claim  to  the  perpetual  annuity.  It  is  enough 
to  support  this  deed,  that  there  was  a  doubtful  question  and  a  compromise 
fiedrly  and  deliberately  made  upon  consideration ;  and  the  actual  rights  of 
the  parties,  whatever  they  might  be,  cannot  afiect  the  question."  Per  Sir 
J.  Leadi,  V.  C,  in  Naylor  v.  Wiruh,  1  S.  A  S.  666 ;  see  also  Luctfs  case, 
4  De  O.  Mac.  &  O.  366,  and  Cook  v.  Wright,  1  B.  &  S.  669,  670. 

A  family  arrangement  may  be  implied  without  any  express  written 
contract,  from  a  long  course  of  dealings  between  the  parties,  and  the 
Court  will  enforce  it,  in  the  same  mode  as  it  does  ordinary  fiimily  arrange- 
ments. See  Williams  v.  Williams,  2  Dr.  &  Sm.  378 ;  2  L.  B.  Ch.  App. 
294. 

A  distinction  has  been  taken  between  an  error  of  law  and  an  error  of 
fact.  "  It  is  a  maxim  of  equity,"  says  an  eminent  Judge,  **  that  parties 
making  a  mistake  in  matters  of  fiict  shall  not  be  held  bound  by  acts  com- 
mitted by  them  iinder  such  mistake.  When,  however,  they  make  a  mistake 
in  law,  they  cannot  afterward  be  heard  to  say,  that  the  contract  shall  on 
that  account  be  set  aside:"  Marshall  v.  CoUett,  1  Y  &  C.  Ex.  238; 
and  see  Broughton  v.  Hutt,  3  De  O.  &  Jo.  601 ;  The  Midland  Great 
Western  Railway  of  Ireland  Company  v.  Kinder,  6  W.  B.  (Ho.  L.)  611 ; 
The  Directors,  &c,  of  the  Midland  QreaJt  Western  Railway  of  Ireland  v. 
Johnson,  6  Ho.  Lo.  798,  811. 
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It  is  not  intended  here  to  examine  with  any  minutenees  the  nice  dis- 
tinctions which  undoubtedly  exist  as  to  the  effect  of  a  mistake  of  law  or 
fact  in  ordinary  dealings  or  agreements  (see  Cooper  v.  Phibbs,  2  L.  R. 
Ho.  Lo.  149).  It  seems,  however,  that  ignorance,  whether  of  fact  or  law, 
if  the  &ct  or  law  be  doubtful,  and  the  ignorance  of  it  is  common  to  all 
P8391  parties,  especially  in  cases  of  family  arrangements,  *wiU  not 
^  -*  vitiate  a  compromise.  For  instance,  the  question,  whether  a  per- 
son is  heir  or  not,  is  a  fact,  or,  at  any  rate,  often  depends  upon  a  doubtful 
fact,  whether  a  marriage  has  or  has  not  been  celebrated ;  nevertheless,  it 
is  clear,  that  if,  as  in  the  principal  case,  that  fact  be  doubtful,  two  claim- 
ants, although  one  of  them  is  afterward  clearly  proved  to  be  heir,  may  settle 
all  disputes,  especially  to  save  the  honor  of  the  &mily,  by  dividing  the  prop- 
erty. Another  case  may  be  mentioned,  in  which  the  parties  entering  into 
a  compromise  appear  to  have  been  ignorant  of  a  fact,  namely,  of  the 
existence  of  a  deed ;  nevertheless,  the  compromise  was  sustained.  In 
Neale  v.  Neale  (1  Keen,  672),  James  Neale  and  Joseph  Neale,  having  an 
apparent  title  to  copyhold  lands  as  tenants  in  common  in  fee  under  the 
will  of  their  father,  entered  into  a  parol  agreement  to  make  partition  of 
the  devised  lands,  and  divided  them  accordingly,  James,  the  elder  brother, 
taking  somewhat  the  larger  share,  a  doubt  being  then  entertained,  whether 
their  father  had  a  right  to  devise  the  lands.  James  was,  in  &ct,  at  the 
time  of  this  agreement,  tenant  in  tail  under  the  limitation  of  a  surrender 
made  by  his  grandfather ;  and,  after  James'  death,  without  issue,  Joseph 
having  discovered  his  own  title  as  tenant  in  tail,  repudiated  the  agreement, 
and  brought  an  action  to  recover  the  whole  estate.  On  a  bill  being  filed 
by  the  devisee  of  James,  it  was  argued  for  Joseph,  that  he  had  never 
agreed'  to  abandon  any  right  which  he  might  thereafter  acquire,  and 
which  was  neither  in  his  own  contemplation  nor  in  that  of  the  party  with 
whom  the  agreement  was  made ;  and  that,  in  most  of  the  cases  which  were 
cited,  the  parties  had  a  full  knowledge  of  all  the  circumstances  enabling  them 
to  enter  into  a  compromise.  However,  Lord  Langdale,  M.  R.,  decreed 
Joseph  to  do  all  necessary  acts  to  bar  the  entail,  and  vest  the  parts  of  the 
lands  allotted  under  the  agreement  to  James,  upon  the  trusts  of  James' 
will.  "  It  does  not,"  said  his  Lordship,  '*  appear  to  me  that  the  agreement 
merely  related  to  the  mode  of  enjoying  the  estate,  or  had  reference  only 
to  a  partition.  Joseph  did  not  so  consider  it ;  he  knew  that  James  thought 
himself  entitled  to  the  whole  estate,  and  he  himself  influenced,  as  he 
says,  by  the  assertions  of  James,  and  desirous  to  avoid  litigation,  consented 
to  accept  less  than  half.  This,  then,  is  not  a  simple  agreement  for  equal- 
ity of  partition  ;  it  is  an  agreement  for  partition,  with  compensation  for 
abandoning  a  supposed  right  and  a  claim.  Upon  what  that  supposed 
right  depended  does  not  appear ;  but  that  there  was  a  supposed  right  of 
James,  to  some  extent  yielded  to  by  Joseph,  is  clear ;  and,  if  it  be  con- 
sidered that  the  right,  which  to  the  parties  themselves  at  that  time  was 
only  supposed,  had  a  real  foundation,  which  might  have  been  verified 
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*either  by  production  of  the  document  then  in  the  possession  of  p^^.  .^, 
Joseph,  or  by  searchinjs^  the  Court  rolls  of  the  manor,  that,  if  ^  -' 
Joseph  had  not  made  the  concession  which  he  did,.  James,  instead  of  con- 
senting  to  the  agreement,  might  have  inve^^tigated  the  title,  and  proved 
that  the  whole  estate  was  his  own,  it  will  appear  that  the  concession,  how- 
ever trifling  in  itself,  placed  the  parties  in  a  situation  very  different  from 
that  in  which  they  might  otherwise  have  stood ;  and  lodking  at  this  case 
with  reference  to  those  principles,  deducible  from  the  several  cases  cited 
at  the  bar,  I  am  of  opinion  that  the  agreement,  though  parol,  yet  being  in 
the  nature  of  a  family  arrangement,  and  followed  by  the  uninterrupted 
several  enjoyment  of  the  portions  allotted  to  the  two  brothers  respectively, 
is  an  agreement  which  this  Court  will  enforce."  This  decision  was,  on 
appeal,  affirmed  by  Lord  Cottenham.  See  also  Heap  v.  Tonge,  9  Hare, 
90 ;  Manby  v.  Bewicke^  3  K  &  J.  342 ;  Fowler  v.  Fowler,  4  De  O.  &  Jo. 
250. 

That  a  mistake  of  law  which  is  common  to  all  the  parties,  will  not  vitiate 
an  arrangement  is  clear.  Thus,  in  Pollen  v.  Beady,  2  Atk.  587,  legacies 
were  given,  to  be  forfeited  upon  marriage  without  consent ;  one  of  the 
l^atees  did  marry  without  consent,  and  a  family  arrangement,  without 
the  advice  of  counsel,  took  place,  and  articles  were  executed,  giving  that 
l^atee  the  benefit  of  the  legacy.  It  was  insisted  afterward,  that  the 
arrangement  was  made  under  a  mistake  of  law  that  the  condition  was 
only  in  terrorem,  which,  under  the  circumstances,  it  was  not ;  but  Lord 
Hardwicke  decreed  specific  performance  of  the  articles,  saying,  that,  at  the 
time  of  the  execution  of  the  articles,  the  marriage  without  consent  could 
not  but  be  known,  and  that  the  parties  to  it  could  not  possibly  be  sup- 
posed to  be  ignorant  of  that /oci  which  happened  some  years  before.  That 
it  was  said,  they  might  know  the  faet,  and  yet  not  know  the  consequence  in 
law :  but  if  parties  were  entering  into  an  agreement,  and  the  very  will  out 
of  which  the  forfeiture  arose  was  lying  before  them  and  their  counsel 
while  the  drafts  were  preparing,  the  parties  should  be  supposed  to  be 
acquainted  with  the  consequences  of  law  as  to  that  point,  and  should  not 
be  relieved  under  a  pretence  of  being  surprised,  with  such  strong  circum- 
stances attending  it;  so  that,  with  the  knowledge  of  the  will,  and  all  the 
clauses  in  it,  the  condition  annexed,  and  the  forfeiture,  the  parties,  with 
their  eyes  open,  executed  the  deed ;  that  it  had  been  insisted  by  counsel, 
that  they  had  executed  the  articles  under  a  mistake.  But  his  Lordship 
said,  that  there  was  nothing  more  mischievous  than  for  the  Court  to  decree 
a  forfeiture  after  an  agreement,  in  which,  if  there  was  any  mistake  it  was 
the  mistake  of  all  the  parties  to  the  articles,  and  no  *one  of  them  wai 
mere  under  an  impositian  than  the  other.  The  Court  was  so  far  ^  ^^ 
from  assisting  to  set  up  the  forfeiture  again,  that  it  would  rather  rejoice 
at  the  agreement,  because  it  had  absolutely  tied  up  the  hands  of  the  Court 
from  meddling  in  the  question ;  and  if  it  were  to  decree  the  forfeiture 
then,  it  would  be  making  all  agreements  vain  and  nugatory :  the  case 
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that  came  nearest  to  the  present  was  Oann  v.  Cann,  (1  P.  Wms.  723), 
before  Lord  MacclesfieldL 

Where,  therefore,  a  doubtful  question  arises,  such  as  a  question  of  con- 
struction upon  a  will,  it  is  extremely  reasonable  that  parties  should  ter- 
minate their  differences  by  dividing  the  stake  between  them,  in  the  pro- 
portion which  may  be  agreed  upon.  Per  Sir  J.  Leach,  V.  C,  in  Nat/lor 
V.  Winch,  1  8.  &  8.  564. 

8o  where  payments  were  made  under  a  mbtaken  construction  of  a 
doubt AjI  clause  in  a  settlement,  the  Court  refosed  to  direct  them  to  be  re- 
funded, after  many  years  of  acquiescence  by  all  parties,  and  after  the 
death  of  one  of  the  authors  of  the  settlement,  especially  as  subsequent 
family  arrangements  had  proceeded  on  the  footing  of  that  construction : 
Clifton  V.  Cockbum,  3  My.  &  K.  76;  and  see  Oreat  Western  Railway  Co. 
V.  Oripps,  5  Hare,  91. 
.  And  where  a  deed  of  family  arrangement  has  been  acted  upon  for  many 
years,  and  no  fraud  is  imputed,  the  Court  mil  not  set  aside  or  alter  such 
deed  upon  the  mere  allegation  by  some  of  the  parties  to  it,  that  its  provi- 
sions did  not  carry  out  their  intentious :  Bentley  v.  Maehay,  31  Beav.  143, 
10  W.  R.  (L.  J.)  873. 

The  principle  of  these  cases  seems  to  have  been  departed  from  in  Xan^ 
down  V.  Lansdoum,  Mos.  364.  In  that  case  there  were  four  brothers ;  the 
second  died,  and  the  eldest  brother  entered  upon  his  lands ;  the  youngest 
brother  claimed  a  title ;  upon  which  they  applied  to  Hughes,  a  school- 
master, their  neighbor,  in  the  country,  (who  often  acted  as  an  attomey)^  for 
his  opinion,  who,  upon  consulting  a  book  called  "  The  Clerk's  Bemem- 
brancer,"  gave  it  in  favor  of  the  youngest  brother,  because  land  could  not 
ascend ;  upon  which  the  eldest  brother  agreed  to  divide  the  estate  with 
the  youngest,  and  declared  he  would  rather  do  so  than  go  to  law,  though 
he  had  the  right ;  upon  which  Mr.  Hughes  prepared  deeds  of  lease  and  re- 
lease of  the  moiety,  which  were  executed  by  the  eldest  brother,  and  bonds 
in  the  penalty  of  300/.,  which  was  computed  to  be  the  value  of  the  moiety, 
couditioned  for  quiet  enjoyment  of  their  respective  shares.  The  youngest 
brother  died,  and  the  moiety  descended  on  the  infant  defendant,  his  son 
aud  heir.  And  Lord  Chancellor  King  decreed,  that  the  bond  and  deeds 
of  lease  and  release  should  be  delivered  up  to  the  '''plaintiff,  the 
^  ^  eldest  brother,  being  obtained  by  mistake  and  misr^^eaentoHon, 
and  that  the  defendant,  the  infant,  when  he  came  of  age  should  convey 
iii;^i,  &c, ;  and  his  Lordship  said,  that  the  maxim  of  law,  Ignarantia  jwris 
11071  excuaatf  was,  in  regard  to  the  public,  that  ignorance  cannot  be  pleaded 
ill  excuse  of  crimes,  but  did  not  hold  in  civil  cases. 

«An  extract  of  this  case,  from  the  Registrar's  Book,  is  given,  2  J.  &  W. 
205,  where  the  ground  for  the  decision  is  stated  to  be  '*  mistake  and  mis- 
representation of  the  law."  A  mere  mistake,  however,  or  misrepresentation 
of  the  law  by  the  person  the  brothers  consulted,  would  not  be  sufficient 
reason  for  refusing  to  carry  into  effect  such  an  agreement ;  and  it  is  clear 
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that  the  observation  of  Lord  King,  that  the  maxim,  Ignorantia  juris  non 
excuaat,  did  not  hold  in  civil  cases,  has  not  been  recognized  in  modern 
times.    See  Stewart  y.  Steioart,  6  C.  &  F.  966. 

Moreover,  where  parties  come  to  the  Court  of  Chancery  to  be  relieved 
against  the  consequences  of  mistakes  in  law,  it  is  the  duty  of  the  Court  to 
be  satisfied  that  the  conduct  of  the  parties  has  been  determined  by  those 
mistakes,  otherwise  great  injustice  may  be  done.  Parties  may  be  errone- 
ously advised  as  to  the  law,  but  they  may  be  told  in  what  circumstances 
the  question  of  law  depends,  and  in  what  mode  it  may  be  tried,  and  they 
may  determine  that  (whether  the  advice  they  have  received  be  well  or  ill 
founded)  they  will  give  up  the  question  in  &vor  of  the  party  with  whom 
it  arises.  Cases  of  this  nature,  therefore,  require  the  most  careful  exami- 
nation, and  particularly  when  they  arise  between  parent  and  child.  Per 
Sir  G.  Turner,  V.  C. ;  Stone  v.  Godfrey,  6  De  G.  Mac.  &  G.  90. 

Any  transaction  between  &ther,  tenant  for  life,  and  son,  tenant  in  tail 
of  property,  entered  into  upon  barring  the  entail,  is  looked  upon  in  the 
nature  of  a  &mily  arrangement ;  and  in  such  a  case,  apparent  inadequacy 
of  consideration,  and  the  circumstance  that  the  property  is  reversionary, 
will  have  but  little  weight.  In  Cory  v.  Cory,  1  Ves.  X9,  on  the  fact  ap- 
pearing, that  one  of  the  parties  was  drunk  at  the  time  an  agreement  was 
entered  into  to  settle  disputes  in  a  &mily.  Lord  Hardwicke  thought  that  it 
was  not  sufficient  to  set  the  agreement  aside,  as  it  was  reasonable,  and  it 
did  not  appear  that  any  un&ir  advantage  was  taken.  And  he  observed, 
that,  "  if  a  son,  tenant  in  tail,  and  a  father,  tenant  for  life,  agree  on  some- 
thing for  the  benefit  of  the  younger  children,  and  afterward  the  son  com- 
plains of  paternal  authority  being  exerted,  though  there  might  be  some- 
thing of  that  sort,  yet,  if  the  agreement  be  reasonable,  the  Court  will  not 
set  it  aside.'*  And  see  Wycherley  v.  Wyeherley,  2  Eden,  175 ;  PerMe  v. 
Persse,  7  C.  &  F.  318. 

In  Bellamy  v.  Sabine,  2  Ph.  *425.  where  upon  an  agreement  ^-^^ .  ot 
between  father  and  son,  for  disentailing  an  estate,  and  for  a  con-  ■-  ^ 
veyance  to  the  son  in  fee,  the  main  consideration  moving  from  the  son  was 
an  undertaking  to  pay  the  fiither's  debts,  even  the  circumstance  of  several 
of  the  most  important  items  being  left  in  blank  was  held  insufficient  to 
set  the  transaction  aside  as  against  the  father,  though  the  son  was  only 
just  come  of  age,  as  a  family  arrangement  of  such  a  description  could  not 
be  supposed  to  have  depended  upon  a  very  exact  calculation  of  the  amount 
of  debts.  See  also  Hoghton  v.  HoghJton,  15  Beav.  305,  where  the  law 
upon  the  subject  is  very  elaborately  laid  down  by  Sir  John  Romilly,  M. 
K. ;  Dimsdale  v.  Dimsdale,  3  Drew,  556 ;  Baker  v.  Bradley,  7  De  G.  Mac. 
&  G.  597 ;  Hdrtopp  v.  Hartopp,  21  Beav.  259 ;  Head  v.  Oodlee,  Johns. 
536 ;  Jenner  v.  Jenner,  2  Giffi  232 ;  2  De  G.,  F.  &  Jo.  359. 

As  to  undue  influence  on  the  part  of  a  parent,  see  ante,  p.  '*'583. 

A  bond  fide  family  arrangement  (previous  to  the  abolition  of  the  usury 
laws)  would  not  have  been  deemed  usurious  merely  because  it  secured  a 
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loan  with  legal  inteiest,  and  the  borrower,  by  way  of  settlement,  made 
other  provisions  for  the  lender :  Arhmighi  v.  Lord  Huntley,  Printed 
Cases,  D.  P.,  1825,  cited  Sugd.  Prop.  86. 

If  an  arrangement  between  two  parties  is,  on  moral  principles,  fair,  or 
is  such  as  is  sustainable,  as  between  them,  on  the  ground  of  its  being  a 
family  transaction,  it  will  not  be  rendered  invalid  because  it  may  have 
been  concocted  and  brou^t  about  by  a  third  party,  with  a  fraudulent  in- 
tention of  benefiting  himself  Thus,  in  Bellamy  v.  Sabiney  2  Ph.  425,  an 
aorreement  between  a  &ther,  tenant  for  life,  and  an  eldest  son,  tenant  in 
tail,  for  certain  considerations,  to  bar  the  entail  and  convey  the  estate  to 
the  son,  was  followed,  within  a  fortnight,  by  the  sale  of  the  estate  by  the 
son  to  the  solicitor  who  had  acted  for  both  parties  in  the  agreement.  In 
a  suit,  after  the  death  of  the  son  without  issue,  by  the  next  remainderman 
in  tail,  who  was  also  heir-at-law  of  the  opn,  to  set  aside  both  transactions, 
and  to  have  the  estates  resettled  to  the  former  uses,  Lord  Cottenham  was 
of  opinion,  upon  the  evidence,  that  both  transactions  were  but  parts  of  one 
scheme,  contrived  by  the  solicitor  for  his  own  benefit ;  but,  being  also  of 
opinion,  that,  on  the  principle  of  family  arrangements,  the  agreement  be- 
tween the  father  and  son  was  not  necessarily  an  unfair  one  in  itself,  the 
second  transaction  only  was  set  aside,  the  bill  being  dismissed  as  to  the 
first,  and  the  solicitor  was  decreed  to  convey  the  estate  to  the  plaintiff 
in  fee. 

Although  it  is  clear  that  when  parties  enter  into  a  compromise  or 
family  arrangement,  in  order  to  avoid  litigating  the  question  as  to  whether 
one  of  the  parties  is  *en  titled  to  certain  property  or  not,  such  com- 
^  ^  promise  will  not  be  set  aside  although  it  should  eventually  turn 
out  that  the  party  taking  something  under  the  compromise  was  in  reality 
legally  entitled  to  nothing ;  nevertheless,  the  rather  refined  distinction  has 
been  taken  that  if  the  parties  assuming  something  to  be  due,  by  the  com- 
promise merely  settle  the  amount,  without  reference  to  the  question 
whether  anything  be  due  or  not,  if  it  turns  out  that  nothing  really  was 
due,  the  compromise  will  not  be  binding,  and  a  deed  for  carrying  it  into 
effect  will  be  set  aside.  This  distinction  was  taken  in  the  case  of  Lawton 
V.  Campiorif  18  Beav.  87 ;  there  the  children  of  John  Lawton,  a  deceased 
remainderman,  insisted  as  against  their  uncle  Charles  (a  prior  tenant  for 
life  in  possession)  that  they  were  entitled,  under  the  terms  of  a  settlement, 
to  have  their  portions  raised  from  the  death  of  their  father  in  1831.  Some 
discussion  took  place,  and  a  bill  was  filed  by  them.  An  arrangement  was 
come  to  by  deed,  which,  proceeding  on  the  foundation  of  the  validity  of 
the  claim,  compromised  the  amount  of  the  arrears  of  interest,  and  settled 
the  amount  of  the  future  interest,  which  Charles  thereby  engaged  to  pay. 
It  having  been  afterward  determined  in  another  suit,  that  on  the  true 
construction  of  the  settlement  the  claim  of  the  children  was  unfounded, 
Charles  instituted  a  suit  to  set  aside  the  deed,  and  Sir  John  Romilly,  M. 
R.,  made  a  decree  in  his  favor.    "  In  my  opinion,"  said  his  Honor,  "  the 
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thing  compromised  was  not  the  right  to  have  the  portions  immediately 
raised,  but  something  collateral  to  it,  and  arising  and  flowing  out  of  it. 
The  liability  of  the  plaintiff*  to  pay  was  not,  in  fact,  compromised  ;  but 
the  amount  which  he  would  have  to  pay,  under  a  liability,  assumed  aud 
admitted  on  both  sides,  was  the  thing  compromised,  and  the  only  subject 
of  the  compromise.  That  is  the  view  which  I  take  of  the  case  from  the 
correspondence,  and  which  the  deed  appears  to  me  to  confirm.  It  appears 
to  me  to  have  been  entered  into  for  the  purpose  of  settling  the  question  of 
the  amount  which  the  plaintiff*  was  liable  to  pay  to  these  ladies,  and  not 
to  settle  any  question  as  to  his  liability  to  pay  anything  at  all."  And 
after  referring  to  Harvey  v.  Cboibe,  4  Russ.  57,  as  being  exactly  in  point, 
his  Honor  added,  *^  Undoubtedly  a  family  arrangement  was  entered  into 
in  this  case ;  but  the  question  is,  what  it  included.  In  my  opinion,  the 
liability  of  the  plaintiff*  to  pay  anything,  or  in  other  words,  the  fact  that 
the  money  was  raisable  on  the  death  of  John  Lawton,  was  not  an  ingredi- 
ent in  that  arrangement,  and  did  not  form  a  term  of  it.  That  question 
was  not  present  to  the  mind  of  either  party  at  the  time  when  they  entered 
into  this  arrangement,  as  one  which  could  *be  contested ;  the  ar-  p^« ,  ^, 
rangeraent  was  limited  to  matters  in  difference,  flowing  out  of  and  ^  -' 
proceeding  from  that  which  was  considered  to  be  an  undoubted  liability." 
Upon  a  principle  somewhat  similar  it  has  been  determined  that  a  com- 
promise under  the  Court,  will  not  exclude  a  point  of  construction  not  then 
under  consideration :  Bennett  v.  Memman,  6  Beav.  360. 

But  an  agreement  cannot  be  sustained,  even  as  a  family  arrangement, 
if  by  design,  or  even  by  accident,  there  has  not  been  a  full  disclosure  of 
all  material  circumstances  in  the  knowledge  of  one  of  the  parties,  and  it 
is  immaterial  whether  information  be  asked  for  by  the  other  parties  or 
not.  See  Oordon  v.  Ghrdon,  3  Swanst.  400 ;  there  an  agreement  was 
entered  into  between  two  brothers,  the  younger  of  whom  disputed  the 
l^itimacy  of  the  elder,  for  the  division  of  the  family  estates.  At  the 
time  of  the  agreement  the  younger  brother  was  apprised  of  a  private 
ceremony  of  marriage  which  had  passed  between  their  parents,  but  did 
not  communicate  that  &ct  to  the  elder.  The  legitimacy  of  the  elder 
brother  being  established  on  the  trial  of  an  issue  directed.  Lord  Eldon, 
after  the  lapse  of  nineteen  years,  rescinded  the  agreement  "I  appre- 
hend," observed  his  Lordship,  ''that  if,  on  the  death  of  an  individual 
seized  in  fee  of  an  estate,  a  dispute  arises  who  is  his  heir,  and  there  is 
room  for  a  rational  doubt  as  to  that  fact,  and  the  parties  deal  with  each 
other  openly  and  fairly,  investigating  the  subject  for  themselves,  and 
each  communicating  to  the  other  all  that  he  knows,  and  all  the  informa- 
tion which  he  has  received  on  the  question,  and  at  length  adopt  a  resolu- 
tion to  distribute  the  property  under  the  notion  that  the  eldest  claimant 
is  illegitimate,  although  it  aftierward  appears  that  he  is  legitimate,  the 
CovLTi  will  not  disturb  a  fitmily  arrangement  of  that  kind,  merely  because 
the  &ct  is  eventually  found  different  firom  the  supposition  on  which  it 
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was  founded.  I  pat  the  case  of  fuU  and  free  disclosure^  and  where  the 
transaction  proceeds  on  a  compromise  with  reference  to  which  no  want  of 
good  faith  on  either  side  can  be  suggested. 

"  On  the  question  of  legitimacy  the  verdict  is  decisive,  and  I  am  bound 
to  consider  the  plaintiff  as  the  legitimate  son ;  and  the  question  now  is, 
whether,  attending  to  the  allegata  et  probaia  in  this  case,  these  agreements 
are  to  be  imf>eached,  and  to  what  extent,  and  on  what  terms  ?  I  laj  out 
of  the  case  the  question  of  consideration,  and  I  think  myself  justified  by 
the  authority  of  Oann  v.  Oann  (1  P.  Wms.  723),  and  other  decisions,  in 
holding,  that  if  a  dispute  arises  relative  to  the  legitimacy  of  children, 
r*8461  ^^^  ^^^  members  of  the  family,  to  ^maintain  their  character  in 
the  world,  arrange  their  rights  among  themselves,  if  the  matter  is 
fully  before  them  their  agreement  will  not  be  disturbed  because  it  is 
founded  on  a  supposition  which  imputes  the  character  of  l^itimacy  to 
the  iil^timate,  or  illegitimacy  to  the  legitimate ;  but  then,  there  must  not 
only  be  good  faith  and  honest  intenOony  but  frM  disclosure;  and  without 
full  disclosure,  honest  intention  is  not  sufficient, 

"  My  view  of  this  case  (and  I  have  not  arrived  at  it  without  reluctance), 
is,  that  the  younger  son  knew  that  there  had  been  some  ceremony,  whidi 
is  called  a  private  marriage.  I  cannot  doubt  that  finct  without  imputing 
to  several  witnesses  the  most  infamous  peijury.  I  find  no  evidence  that 
at  the  time  when  the  plaintiff  entered  into  the  agreement  of  1790,  he  was 
apprised  of  that  ceremony ;  and  I  say,  that  if  the  youngest  son,  knowing 
that  &ct,  of  which  the  plaintiff  was  ignorant,  dealt  with  him  without 
disclosing  it,  whetker  the  omission  of  disclosure  originated  in  design,  or  in 
an  honest  opinion  of  the  invalidity  of  the  ceremony,  and  of  a  uiant  of 
obligation  on  his  part  to  make  the  communication,  the  agreement  cannot  be 
sanctioned  by  the  Court. 

*'  If  the  younger  son  had  informed  the  plaintiff  of  the  fiict  of  the 
private  ceremony,  and  afforded  him  the  opportunity  of  deciding,  by  his 
own  judgment,  whether  that  ceremony  constituted  a  marriage,  and  the 
plaintiff  had  consented  to  impute  to  himself  the  character  of  illegitimacy, 
when,  by  the  verdict,  it  appears  that  the  character  of  legitimacy  belonged 
to  him,  I  think,  omitting  at  present  the  question  of  consideration,  that  the 
Court  could  not  have  interfered  with  the  agreement." 

So,  in  Harvey  v.  Cooke,  4  Buss.  58,  Sir  J.  Leach,  M.  B.,  observed,  that 
**  if  the  case  could  have  been  treated  as  a  &mily  compromise  of  doubtiiil 
rights,  it  would  have  been  extremely  difficult  to  have  maintained  it—- 
not  because  it  would  have  proceeded  on  a  mistaken  notion  of  the  rights 
of  the  parties  (for  this,  in  a  &mily  arrangement;  was  of  no  importance), 
but  because  there  was  not  that  full  disclosure  of  the  legal  opinions  whidi 
one  of  the  parties  had  received,  and  of  the  state  of  the  accounts,  which 
the  rules  of  a  Court  of  equity  would  require." 

In  Oroves  v.  Perkins,  6  Sim.  576,  a  wife,  who  had  been  deserted  by 
her  httsbaud,   became  entitled  to  a  share  of  an  intestate's  property, 
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amountiDg  to  3609^.  The  husband,  whilst  he  was  igncrant  of  the  aTnount 
of  the  share,  assi^ed  it  in  trust  for  the  wife  and  children,  subject  to  the 
payment  of  109.  arweek  to  himself  for  his  life.  Athoagh  the  deed  recited 
that  the  intestate's  estate  was  very  considerable,  yet,  as  the  adminis- 
trators, who  were  the  wife's  ^brothers,  and  parties  to  the  transac-  p^^^^r^-i 
tion,  did  not  disclose  to  the  husband  the  amount  of  the  share,  the  ^  ^ 
deed  was  set  aside  by  Sir  L.  Shadwell,  V.  C.  *'  The  consideration,"  said 
his  Honor,  "  for  which  the  plaLntifT  executed  the  deed  is  very  small ;  and 
the  question  is,  whether,  adverting  to  the  nature  of  the  transaction,  there 
was  that  disclosure  made  to  the  plaintiff  which  he  was  entitled  to  have. 
The  administrators  do  not  allege  in  their  answer,  that  they  stated  to  the 
plaintiff  what  was  the  amount  of  the  intestate's  property,  or  of  his  wife's 
share  t>f  it ;  nor  is  there  any  evidence  to  that  effect.  The  deed,  it  is  true, 
recites  that  the  intestate  was  at  his  death  possessed  of  very  considerable 
personal  estate ;  but  I  do  not  think  that  that  was  a  sufficient  disclosure. 
And,  though  there  was  not  that  fraud  in  the  transaction  which  the  plain- 
tiff has  charged,  yet,  as  the  administrators  withheld  from  him  the  knowl- 
edge of  the  amount  of  his  wife's  share,  there  was  that  non-disclosure  of  a 
material  &ct  which  compels  me  to  say  that  the  deed  cannot  stand.  As, 
however,  the  plaintiff  has  charged  the  defendants  with  a  fraud  which  they 
never  practiced,  I  shall  set  aside  the  deed  without  costs."  And  see  Pvsey 
V.  Desbouverie,  3  P.  Wms.  315,  321 ;  McCarthy  v.  Decaix,  2  Russ.  &  My. 
614 ;  Leonard  v.  Leonard,  2  Ball.  &  B.  171 ;  Smith  v.  Pincombe,  3  Mac. 
&  G.  653 ;  Cooke  v.  Orevea,  30  Beav.  378 ;  Oreenwood  v.  Oreenwood,  2 
De  6.  Jo.  &  Sm.  28 ;  Tennent  v.  Tennente,  2  L.  B.  Ho.  Lo.  Sc.,  6, 9, 10. 

And  especially  if  parties  are  not  on  equal  terms,  and  one  of  them 
stands  in  such  relation  to  the  other  as  renders  it  incumbent  on 
him  to  give  a  fuller  account  of  the  matter  or  question  in  dispute  than 
he  has  done,  the  Court,  although  no  intentional  fraud  mayHbe  imputable 
to  such  person,  will  not  support  a  compromise  entered  into  between  the 
parties :  Pickering  v.  Pickering,  2  Beav.  31,  56 ;  Pusey  v.  Deebouverie,  3 
P.  Wms.  315,  320,  321 ;  Sturge  v.  I^urge,  12  Beav.  229. 

In  Stockley  v.  Stockley,  1  V.  &  B.  31,  Lord  Eldon  said,  he  had  a  doubt 
whether  what  is  in  StapiUon  v.  Stapilton,  represented  as  frJling  from  Lord 
Macclesfield,  in  Cann  v.  Cann,  could  have  been  his  language.  "  If," 
added  his  Lordship,  "  a  doubt  is  raised  between  parties  as  to  their  rights, 
and,  adverting  to  that  doubt,  they  come  to  an  agreement,  and  that  is  a 
reasonable  agreement  in  &mily  matters,  the  Court  goes  a  long  way  to 
carry  it  into  execution.  But  my  difficulty  was,  that  there  might  be  sup- 
position of  right  without  a  doubt  upon  it ;  that  it  would  be  too  much  to 
execute  an  agreement  entered  into  upon  such  supposition,  if  unfounded ; 
and  the  words  of  Lord  Macclesfield,  instead  of  '  a  supposition  of  right,' 
might  have  been  '  a  doubtful  right ;'  but  I  observe,  in  a  manu- 
'^'script  note  that  I  have,  the  same  words  are  represented  as  those  '*  ^ 
of  Lord  Macclesfield." 
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In  Dunnage  v.  WhiUy  1  Swaost  137,  a  deed  was  executed  by  the  mem* 
bers  of  a  family,  to  determine  their  interests  under  the  will  and  partial 
intestacy  of  an  ancestor ;  but  it  appeared  on  the  face  of  the  deed,  that  the 
parties  did  not  understand  their  rights,  or  the  nature  of  the  transaction, 
and  that  the  heir  surrendered  an  unimpeachable  title  without  considera- 
tion ;  and  evidence  was  given  of  his  gross  ignorance  and  habitual  intox- 
ication, liability  to  imposition,  and  want  of  professional  advice.  After  an 
acquiescence  of  five  years,  and  in  the  absence  of  direct  proof  of  fraud  or 
undue  influence.  Sir  Thomas  Plumer,  M.  R.,  considering  the  state  of  mind 
of  the  heir,  his  circumstances,  and  the  nature  of  the  transaction,  was  of 
opinion  it  was  not  such  a  deed  as  the  Court  ought  to  execute,  and  that  it 
could  not  be  supported  as  a  family  arrangement,  upon  the  doctrine  of 
StapUtan  v.  StapiUoUf  and  Cann  v.  Cann ;  but  he  said,  that,  undoubtedly, 
parties  entitled  in  different  events,  might,  while  the  uncertainty  existed, 
each  taking  his  chance,  effect  a  valid  compromise ;  that,  in  StapUtan  v. 
StapUton,  the  legitimacy  of  the  eldest  son  was  doubtful :  that  was  a  ques- 
tion proper  to  be  so  settled,  and  the  settlement  was  a  consideration  which 
gave  effect  to  the  deed. 

Where  a  person  under  the  influence  of  threats,  and  under  apprehension 
of  arrest,  and  without  adequate  consideration  or  advice,  has  given  securi- 
ties as  a  compromise  of  doubtful  rights,  they  will  be  set  aside  in  equity : 
Scott  V.  Scott,  11  Ir.  Eq.  Rep.  74- 

Upon  the  same  principle  where  a  deed  in  the  nature  of  a  fiimily 
arrangement  has  been  executed  by  a  cestui  que  trust,  under  pressure  from 
the  trustees  in  violation  of  their  duties,  it  will  be  set  aside  in  equity :  EUU 
V.  Barker,  7  L.  R.  Ch.  App.  104. 

Where  a  deed  was  made  for  the  purpose  of  carrying  into  e^ct  a  family 
arrangement,  and  it  contained  a  declaration  of  trust  inconsistent  with  the 
actual  rights  T>f  the  parties,  and  there  was  no  evidence  that  the  incon- 
sistency was  known  to  or  contemplated  by  the  parties  or  their  solicitors, 
or  that  their  actual  rights  were  intended  to  be  altered,  it  was  held  by  Sir 
James  Wigram,  V.  C,  that  the  declaration  ought  to  be  varied :  Ashurd 
V.  MiU,  7  Hare,  602. 

It  has  been  decided  by  the  highest  authority  that  a  compromise  of  a 
family  dispute  is  not  rendered  invalid  in  consequence  of  one  of  the  parties 
not  distinctly  understanding  his  rights,  if  they  were  understood  by  his 
agents,  by  whose  acts  and  knowledge,  in  tJie  absence  of  fraud,  the 
principal  is  bound.  Stewart  v.  Stewart,  6  C.  &  F.  911,  where  Lord  Cot- 
tenham,  after  an  elaborate  ^examination  of  the  authorities,  shows 
^  ^  -■  that  the  principle  is  the  same  in  the  law  of  Scotland  as  in  the 
law  of  England  and  in  the  civil  law. 

Where  a  fiunily  arrangement  is  entered  into  upon  the  assumption  that 
all  the  parties  named  in  a  deed  will  execute  it,  and  one  of  them  does  not 
do  so,  it  will  not  be  binding  upon  the  others  although  they  execute  it : 
Peto  V.  Peto,  16  Sim.  690. 
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The  result  is  the  same  where  one  of  the  parties,  from  any  incapacity,  as 
for  instance,  coverture,  cannot  execute  the  deed  in  a  valid  or  binding 
form :  Bolitho  v:  HiUyar,  13  W.  R.  (M.  R.)  600 ;  34  Beav.  180 ;  and  see 
Taylor  v.  CaHwrigkt,  14  L.  R.  Eq.  167,  20  W.  R.  (V.  C.  W.)  603. 

Where  a  bill  alleges  a  judgment  obtained  by  fraud  and  a  subsequent 
compromise,  and  seeks  to  set  aside  the  whole  transaction  on  the  ground  of 
fraud,  or  to  have  the  compromise  carried  out,  and  in  the  opinion  of  the 
Court  the  case  of  fraud  fails,  it  will  not  enforce  the  compromise,  but  the 
whole  bill  must  be  dismissed :   Cawley  v.  Poole,  1  Hem.  &  Mill.  50. 

A  compromise  made  after  a  bill  is  filed  may  be  relied  on  by  thie  answer, 
if  it  completely  disposes  of  the  rights  in  question ;  but  if  its  validity  be 
doubtful,  or  it  requires  something  further  to  carry  it  into  effect,  a  bill 
must  be  filed  either  to  execute  or  set  it  aside.  Therefore,  when  a  bill 
claimed  a  share  of  property,  and  an  agreement  was  made  to  dispose  of  it 
and  divide  the  proceeds  in  a  certain  manner,  which  was  never  carried  out, 
and  the  agreement  was  impeached  by  amendments  in  the  bill,  the  cause 
was  allowed  to  stand  over:  Briitow  y,  Bristow,  12  Ir.  Eq.  Rep.  329. 

Letters  written,  after  a  dispute  has  arisen,  with  a  view  to  a  compromise 
and  "  without  prejudice,"  cannot  be  used  in  evidence  against  the  party  by 
or  on  behalf  of  whom  they  were  written.  See  Hogkt<m  v.  Hoghton,  15 
Beav.  321,  where  Sir  J.  Romilly,  M.  R.,  said,  *'  that  such  communications 
made  with  a  view  to  an  amicable  arrangement  ought  to  be  held  very 
sacred ;  for  if  parties  were  to  be  aflerward  prejudiced  by  their  efforts  to 
compromise,  it  would  be  impossible  to  attempt  an  amicable  arrangement 
of  differences."    And  see  Jones  v.  FoxaU,  15  Beav.  388,  396. 

In  a  recent  case  in  Ireland,  a  correspondence  had  been  carried  on  with 
a  view  to  a  compromise,  and  without  prejudice  to  the  rights  of  the  parties. 
It  was  held  by  the  Court  of  Appeal  in  Chancery  that  it  could  not  be  given 
in  evidence  to  take  a  claim  out  of  the  operation  of  the  Statute  of  Limita- 
tions, even  though  there  had  never  been  any  controversy  as  to  the  exis- 
tence and  the  validity  of  the  claim.  "  There  are  grounds  of  public  policy," 
said  Lord  Justice  of  Appeal,  "  which  apply  with  *great  force  to 
this  case,  for  when  a  party  makes  concessions  in  order  to  effect  a  ^  -* 
compromise,  and  guards  himself  against  their  use  for  any  other  purpose, 
it  would  be  unconscientious  and  unjust  to  deprive  him  of  the  protection 
for  which  he  has  expressly  stipulated."  In  re  Mansdl,  6  Ir.  Ch.  Rep.  245, 
254.  [But  while  nothing  is  better  settled  than  that  an  unaccepted  or  ex- 
ecutory offer  of  compromise  is  neither  admissible  in  evidence ;  Miller  v. 
Halsey,  14  New  Jersey  Law,  48 ;  Spence  v.  Spence,  4  Watts,  155 ;  Pike  v. 
Doyle,  19  La.  An.  362;  Broton  v.  Shields,  6  Leigh,  440;  Kelly  v. 
Brooks,  25  Alab.  523 ;  Molyneaux  v.  Collier,  13  Georgia,  406 ;  nor  binding 
upon  either  party;  WilUams  v.  Price,  5  Munford,  507;  Edwards  v. 
Turner,  9  Iowa,  443;  Eeed  v,  McLemore,  34  Mississippi,  110;  yet  it.  is 
equally  well  settled  that  admissions  of  independent  facts,  pertinent  to  the 
issue  and  unconnected  with  the  subject  of  the  settlement,  are  admissible, 
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although  made  in  the  course  of  a  treaty  of  compromise ;  Murray  v.  Oagper, 
4  Cowen,  635 ;  Oibbs  v.  Wright,  14  Alab.  465 ;  Sailor  v.  Hertzogg 
2  Barr,  182 ;  WiU  v.  Baird,  7  Blackford,  258 ;  Dann&r  v.  Button,  26 
New  Hamp.  338  ;  Marsh  v.  Oold,  2  Pickering  285 ;  Oenish  v.  Sweetzer, 
4  Id.  374;  Dickinson  v.  Dickinson,  9  Metcalf,  471;  Emmerson  v. 
BoynUm,  11  Gray,  395 ;  Durgin  v.  Somers,  117  Mass.  55.] 

Neither  counsel  {Smnfen  v.  Swinfen,  18  C.  B.  485 ;  1  C.  B.  (N.  8.)  364 ; 
27  L.  J.  (Ch.)  35,  491)  nor  an  attorney  {Fray  v.  Vowles,  1  Ell.  4k  Ell. 
839,  846,  847,  848)  can  compromise  a  case  against  the  express  wishes  of 
their  client  An  action  for  so  doing  will  lie  against  the  attorney  (jProy  v. 
Vowles,  1  Ell.  &  Ell.  839),  but  not  against  counsel :  Swinfen  v.  Lord 
Chelmsford,  5  Hurlst.  &  Norm.  890.  But  it  seems  that  both  counsel 
(^Strauss  y.  Francis,  1  L.  B.  Q.  B.'379)  and  attorneys  in  ordinary  cases 
entrusted  with  the  general  hianagement  of  a  cause  have  power  to  com- 
promise it,  unless  expressly  forbidden  so  to  do  (Predwieh  v.  Foley,  18  C. 
B.  (N.  S.)  806;  Berry  v.  Mullen,  5  Ir.  Eq.  368);  and  an  attorney  is  not 
guilty  of  actual  negligence,  provided  he  acts  bond  fide  and  with  reasonable 
care  and  skill,  and  the  compromise  is  for  the  benefit  of  his  client,  and  is 
not  made  in  defiance  of  his  express  prohibition :  Chown  v.  ParroU,  14  C. 
B.  (N.  8.)  74 ;  and  it  seems  that  a  compromise  being  within  the  apparent 
authority  of  counsel  or  an  attorney  is  binding  on  the  client,  notwithstand- 
ing he  dissented,  unless  this  dissent  was  brought  to  the  knowledge  of  the 
opposite  party  at  the  time :  Strauss  v.  Francis,  1  L.  B.  Q.  B.  379 ;  Brady 
V.  Ourran,  2  Ir.  Rep.  C.  L.  314 ;  Berry  v.  Mullen,  5  Ir.  B.  Eq.  368. 

If  the  Court,  having  all  the  necessary  facts  before  it,  sanctions  a  com- 
promise on  behalf  of  infants,  and  it  afterward  turns  out  that  the  Ck>urt 
was  mistaken,  the  in&nts  have  no  redress,  it  being  an  error  of  judgment 
for  which  there  is  no  remedy.  But  if  by  suppitssion  or  misstatement  of 
&ucts,  the  Court  has  been  led  to  an  erroneous  conclusion,  the  persons  who 
have  done  this  are  amenable  to  justice,  and  the  Court  will,  if  possible,  set 
aside  the  transaction  as  against  the  innocent  party :  Brooke  y.  Lord  Mostyn, 
33  Beav.  457 ;  2  De  G.  Jo.  &  8.  373,  reversed  Dom.  Proc  nom.  Mostyn 
V.  Brooke^  4  L.  B.  Ho.  Lo.  304 ;  but  the  reversal  did  not  affect  the  law  as 
laid  down  in  the  Courts  below,  but  proceeded  upon  the  opinion  of  the 
House  that,  in  fact,  there  had  not  been  any  concealment  of  documents  or 
any  misrepresentations  when  the  arrangements,  which  the  suit  sought  to 
set  aside,  had  been  agreed  upon.  See  also  Stainton  v.  The  Carron  Oony- 
pany,  6  Jur.  N.  8.  360. 

The  Court  has  jurisdiction  to  sanction,  on  behalf  of  a  married  woman, 
a  compromise  of  a  suit,  to  make  a  trustee  liable  for  a  breach  *of 
^        ^   trust  in  relation  to  a  fund  in  which  the  married  woman  has  a  re- 
versionary interest :   Wall  v.  Rogers,  9  L.  B.  Eq.  58. 

ConJtraxis  upon  the  Separation  of  Husband  and  WifeJ\ — ^In  this  place  a 
class  of  contracts,  viewed  now  with  more  fitvor  than  heretofore  by  Courts 
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of  equity,  may  be  noticed,  viz.,  contracts  upon  the  separation  of  husband 
and  wife,  which  partake  somewhat  of  the  nature  of  family  arrangements. 

It  may  be  admitted,  indeed,  that  a  mere  agreement  for  husband  and 
wife  to  live  separate  and  apart  from  each  other  is  against  the  policy  of 
the  law,  and  will  not  be  executed  by  the  Court :  Wedmeaih  v.  WestmeeUh, 
Jac.  126 ;  IMcKennan  v.  Phillipa,  6  Wharton,  671 ;  Smith  v.  Knowles, 
2  Grant's  Cases  (Pa.)  413 ;  McOrackHn  v.  McOrocklin,  2  B.  Munroe,  370 ;] 
nevertheless,  it  will  be  seen  that  a  contract  founded  an  thai  motive  will 
clearly  be  enforced ;  [Calkins  v.  Longy  22  Barbour,  97 ;  Wells  v.  Staut^  9 
California,  479;  Carson  v,  Murray,  3  Paige  Ch.  483;  Robertson  v.  Roh- 
ertsony  25  Iowa  350 ;  Button  v.  DvMon,  30  Indiana,  453.] 

'*  It  is  in  vain,"  observed  Lord  Langdale,  M.  R.,  "  to  regret  the  per- 
plexities in  which  Courts  have  found  themselves  involved,  by  enforcing 
the  minor  and  auxiliary  parts  of  the  agreement  to  separate,  while  they 
profess  to  repudiate  the  principal  and  essential  part  and  motive  of  it  It 
does,  as  Sir  W.  Grant  expresses  it  (  Worrall  v.  Jacob,  3  Mer.  268),  seem 
rather  strange,  but  it  has  been  settled,  that,  in  certain  cases,  they  must  do 
80 :  *'  Frampton  v.  Frampton,  4  Beav.  293. 

It  i9  necessary  to  distinguish  between  a  deed  of  separation  actually 
executed  and  a  mere  agreement  for  a  separation. 

Where  a  deed  of  separation  between  husband  and  wife  has  been 
actually  executed,  although  it  is  not  founded  upon  valuable  consideration, 
the  trusts  thereof  will,  if  complete,  be  carried  into  effect  by  the  Court 
See  t\rampion  v.  Frampton,  4  Beav.  287.  There,  on  a  separation  between 
a  husband  and  wife,  the  former  by  deed  made  between  himself,  his  wife, 
and  trustees,  assigned  the  dividends  of  some  funds  standing  in  the  names 
of  trustees  to  other  trustees  for  the  benefit  of  the  wife,  and  he  covenanted 
that  she  might  live  apart  from  him,  and  the  wife  agreed  to  accept  the 
provision  in  lieu  of  dower,  and  to  exonerate  her  husband  from  all  her 
debts  and  to  forfeit  her  right  under  the  deed  if  she  violated  the  agreement. 
The  deed  contained  no  covenant  on  the  part  oT  the  trustees,  and  was 
supported  by  no  further  consideration.  It  was  held  by  Lord  Langdale, 
M.  R.,  that  although  the  assignment  was  purely  voluntary,  it  was  binding 
upon  the  husband.  '^  It  would,"  said  bis  Lordship,  "scarcely  be  just  to 
say,  that  although  a  voluntary  trust  may  be  binding  in  other  cases,  it 
shall  not  be  so  in  the  case  where  a  husband  has,  by  creating  such  a  trust, 
prevailed  upon  his  wife  to  live  apart  from  him,  and  waive  the  enforce- 
ment of  her  conjugal  rights."  [And  to  the  same  effect  are  Calkins  v. 
Long,  22  Barbour,  97 ;  L(yud  v.  I^yud,  4  Bush,  453 ;  Reed  v.  Beazley, 
1  Blackford,  97 ;  WaOace  v.  Bassett,  41  Barbour,  92 ;  Goddard  v.  Beebe, 
4  Greene  (Iowa),  126 ;  Andrews  v.  Randon,  34  Texas,  536,] 

Courts  of  equity  will  moreover  ♦decree  specific  performance  of  r^Qgon 
agreements  to  execute  a  deed  of  separation  where  the  stipulations 
are  not  contrary  to  law  or  in  contravention  of  public  policy :  Vansittart 
y.  Vansittart,  2  De  G.  &  Jo.  255. 
VOL.  II. — 107 
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But  the  agreement  must  be  founded  on  sufficient  consideration  (see 
cases  collected,  vol.  1,  p.  *129,  130),  for  if  it  be  merely  voluntary  it  will 
not  be  enforced  in  equity :   Walrond  v.  Walrond,  Johns.  18. 

An  agreement  by  a  wife  (who  has  property  settled  to  her  separate  use 
without  power  of  anticipation)  on  a  separation,  to  idemnify  her  husband 
against  debts,  will  not  amount  to  valuable  consideration,  as  a  married 
woman  has  no  power  to  contract  so  as  to  bind  property  of  that  descrip- 
tion :   Walrond  v.  Walrond,  Johns.  18. 

Where  there  are  any  stipulations  in  an  agreement  for  separation  con- 
trary to  law  or  public  policy  a  Court  of  equity  will  not,  even  if  it  be 
made  on  sufficient  consideration,  separate  one  portion  of  it  from  the  other, 
and  decree  specific  performance  of  part,  but  will  refuse  to  decree  specific 
performance  altogether.  Thus,  in  VansUtart  v.  Vandttart,  2  De  G.  &  Jo. 
249,  by  a  memorandum  of  agreement  paade  between  a  husband  and  his 
wife  who  was  suing  him  for  a  divorce,  it  was  agreed  that  a  deed  of  sepa- 
ration should  be  executed,  containing,  among  other  provisions  therein 
mentioned,  provisions  that  two  of  their  children  should  be  placed  entirely 
in  the  custody  of  the  wife,  and  that  none  of  the  children  should  be  sent 
to  any  school  in  Berkshire,  or  at  a  less  sum  than  60/.  a  year  for  each 
child,  and  that  neither  of  the  two  eldest  sons  should  be  sent  to  any 
school  without  the  written  consent  of  both  husband  and  wife,  unless  to 
certain  specified  places  of  education.  It  was  held  by  the  full  Court  of 
Appeal  (affirming  the  decision  of  Sir  W.  Page  Wood,  V.  C,  4  K.  &  J. 
62)  that  the  provisions  as  to  the  children  were  contrary  to  public  policy, 
as  interfering  with  the  due  discharge  of  the  father's  duties  with  respect  to 
them ;  and  that  on  this  ground,  apart  from  all  other  objections,  a  decree 
for  the  execution  of  the  deed  of  separation  could  not  be  made.  "  It  has 
been  said,"  observed  Turner,  L.  J.,  "  that  there  are  cases  of  this  Court's 
enforcing  the  execution  of  separation  deeds,  and  I  believe  that  there  are 
such  cases,  although  the  point  was  not  perhaps  entirely  set  at  rest  until  the 
decision  of  the  House  of  Lords  in  Wilson  v.  Wilson  (1  Ho.  Lo.  Ca.  538) ; 
since  that  case,  however,  I  agree  that  we  must  take  it  to  be  the  settled  rule 
that  the  Court  will  enforce  specific  performance  of  agreements  for  separa- 
tion, and  of  course  the  deed  to  be  executed  must  contain  covenants  for  that 
r*8^^1  ^^P^^^^^^  which  are  necessary  incidents.  '''Then  it  is  said,  why 
not  decree  the  execution  of  a  deed  which  shall  contain  not  only 
those  provisions  but  other  provisions  which  the  Courts  will  not  enforce  ? 
The  answer  is,  we  are  bound  by  the  authority  to  the  extent  of  the  case  of 
Wilson  y.  Wilson  ."the  House  of  Lords  has  so  determined;  but  we  are 
now  called  upon  to  carry  that  authority  further,  and  to  enforce  an  agree- 
ment which  contains  other  provisions  repugnant  to  the  policy  of  the  law 
in  other  respects.  I  am  not  prepared  to  go  that  length ;  I  am  of  opinion 
that  it  would  be  inexpedient  so  to  do.''  See  also  Walrond  v.  Walrond^ 
Johns.  18 ;  Hope  v.  Hope,  8  De  G.  Mac.  &  G.  731 ;  Oibbs  v.  Harding,  8 
L.  R.  Eq.  490 ;  6  L.  Rep.  Ch.  App.  336. 


STAPILTON  V.  STAPILTON.  1699 

So  an  agreement  by  a  husband  petitioner  in  a  suit  for  the  dissolution  of 
marriage  on  account  of  the  adultery  of  his  wife,  to  withdraw  from  the 
suit  in  consideration  of  a  sum  of  money  paid  and  to  be  secured  by  the 
co-respondent,  has  been  held  to  be  a  ft'aud  upon  the  statute  20  &  21  Vict, 
c.  85  (The  Divorce  Act),  and  void  as  against  public  policy :  Gipps  v. 
Hume,  2  J.  ifc  H.  617. 

Where,  however,  a  separation  deed  is  actually  executed,  the  Court  of 
Chancery  will  enforce  any  of  its  stipulations  which  are  in  accordance  with 
the  law,  although  it  may  also  contain  others  which  are  contrary  to  the 
law  or  public  policy  :  VansiUart  v.  Vanaittart,  2  De  G.  &  Jo.  255 ;  Wal- 
rond  V.  Walrond,  1  Johns.  18 ;  Re  Matthews,  26  Beav.  463  ;  Swift  v.  Swift, 
13  W.  R.  (M.  R.)  378 ;  S.  C.  lb.  (L.  J.)  731 ;  34  L.  J.  N.  S.  (Ch.)  209; 
and  see  ante,  vol.  1,  p.  *111, 112. 

But  where  a  wife  induces  her  husband  to  execute  a  deed  of  separation, 
in  contemplation  by  her  of  her  renewal  of  an  illicit  intercourse,  the  deed 
is  void :  Evans  v.  Carrington,  2  De  G.  P.  &  Jo.  481,  reversing  the  deci- 
sion of  Sir  W.  Page  Wood,  V.  C,  reported  1  J.  &  H.  598. 

A  deed  of  separation  is  a  good  answer  to  a  husband  seeking  by  habeas 
corpus  to  obtain  the  person  of  his  wife :  Kinff  v.  Meade,  1  Burr,  542  ; 
King  V.  Winton,  5  T.  R-  91. 

The  Ecclesiastical  Courts  considered  a  separation  by  private  arrange- 
ment as  an  illegal  contract,  implying  a  dereliction  of  stipulated  duties, 
which  the  parties  were  not  at  liberty  to  desert,  and,  consequently,  would 
entirely  disregard  it  as  a  bar  to  a  suit  for  the  restitution  of  conjugal 
rights  (^Mortimer  v.  Mortimer,  2  Hagg.  Con.  Rep.  318  ;  Westmeath  v.  West- 
meath,  2  Hagg.  Eccles.  Rep.  App.  115;  King  v.  Samson,  3  Adams,  277). 

But  a  Court  of  equity  will,  it  appears,  where  a  valid  contract  for  sepa- 
ration has  been  entered  into  between  husband  and  wife,  *stay  pro-     ^ 

r*8541 
ceedings  of  either  party  for  such  purpose  in  the  Ecclesiastical    *-        -■ 

Court  (  WUson  v.  WiUon,  1 H.  L.  C^.  538, 556, 575 ;  Hunt  v.  Hunt,  10  W. 

R.  (L.  C.)  215,  reversing  the  decision  of  Sir  John  Roroilly,  M.  R.,  31 

Beav.  89),  and  will  restrain  a  husband  from  molesting  his  wife  (Sanders  v. 

Rodway,  16  Beav.  207),  and  a  wife  from  molesting  her  husband  (Flotver 

v.  Flower,  20  W.  R.  (V.  C.  W.)  231),  contrary  to  covenants  contained  in 

deeds  of  separation.     See  also    Williams  v.  Baily,  2   L.   R.  Eq.  734 ; 

Kitehin  v.  Kitchin,  19  L.  T.  (N.  S.)  674. 

But  although  the  trustees  of  a  separation  deed  may  be  immediately 

upon  its  execution  answerable  for  any  breach  of  contract  on  the  part  of 

the  wife,  it  seems  that  she  will  not  be  placed  in  the  same  position  until 

ahi  has  compromised  herself  by  some  acceptance  of  the  deed.     Thus,  in 

Williams  v.  Baily,  2  L.   R.  Eq.  731,  in  a  separation  deed  the  husband 

covenanted  with  trustees  to  allow  his  wife  50/.  a  year  for  her  support,  he 

being  indemnified  against  all  debts  and  liabilities  on  her  account,  and  it 

being  agreed  on  her  behalf  that  she  would  not  in  any  way  endeavor  to 

compel  the  husband  again  to  live  with  her  or  to  allow  her  **  any  further 
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or  greater  or  otber  .support,  maintenance,  or  alimony  "  than  the  annuity 
of  50/.  It  was  held  by  Sir  W.  Page  Wood,  V.  C,  that  in  the  absence  of 
any  act  showing  an  unqualified  acceptance  by  the  wife  of  the  provisions 
of  the  separation  deed,  or  of  any  attempt  to  enforce  it  against  her  hus- 
band, the  Court  would  not,  upon  an  interlocutory  motion,. restrain  her 
fi'om  proceeding  in  the  Divorce  Court  to  obtain  an  allowance  for  alimony, 
as  incident  to  her  petition  for  a  judicial  separation  on  the  ground  of 
cruelty,  but  the  Court  put  her  under  an  undertaking  to  deal  with  alimony 
as  the  Court  should  direct. 

Although,  after  a  separation  by  private  arrangement  of  the  parties,  a 
husband  and  wife  may  be  relieved  from  the  necessity  of  cohabitation,  they 
still  retain  their  relative  position,  which  formerly  could  only  be  dissolved 
by  Parliament  {Marshall  v.  Butter,  8  T.  R.  545),  and  now  by  proceedings 
under  the  Divorce  and  Matrimonial  Causes  Act  (20  &  21  Vict.  c.  85) ; 
the  husband  will,  consequently,  be  liable  to  his  wife's  debts,  unless  he  pro- 
vides for  her  maintenance  by  an  adequate  allowance,  and  it  is  r^ularly 
paid ;  in  which  case,  he  will  have  a  good  defence  to  an  action  brought 
against  him  for  goods  supplied  to  his  wife :  Hodkinson  v.  Fletcher,  4 
Camp.  70 ;  Hindley  v.  Westmeath,  6  B.  &  C.  200 ;  Mizen  v.  Pick,  8  M.  A 
W.  481 ;  Eeeve  v.  Marquis  of  Conyngham,  2  C.  &  El.  444. 

Upon  the  same  principle  a  *deed  of  separation  is  no  bar  to  an 
*-  ^  action  for  damages  by  the  husband  for  the  seduction  of  his  wife 
{Chawbera  v.  (Javlfidd,  6  East,  244) ;  nor  will  it,  in  the  absence  of  ex- 
press stipulation  to  that  effect  {DiUinger's  Appeal,  35  Pa.  St.  357],  pre- 
vent a  wife  from  claiming  her  share  of  her  husband's  personal  estate 
under  the  Statute  of  Distribution  {Slaiter  v.  Slatter,  1  Y.  4b  C.  Exch. 
Cr.  28). 

A  mere  voluntary  separation  between  husband  and  wife,  not  founded 
on  valuable  consideration,  will  not,  however,  although  binding  upon  the 
husband,  be  valid  against  his  creditors  {Fitzer  v.  Fiizer,  2  Atk.  511  ; 
Clough  V.  Lambert,  10  Sim.  174) ;  [-Reed  v.  Beazley,  1  Blackford,  97 ;] 
or  against  subsequent  purchasers  or  mortgagees  ( Cawx  v.  Foster,  \  3.& 
H.  30);  but  an  indemnity  against  the  wife's  debts '(/Si(ep^n«  v.  Olive,  2 
Bro.  C.  C.  90 ;  Worrall  v.  Jafiob,  3  Mer.  256),  or  a  relinquishment  of  her 
•  claim  to  alimony  (Hobbs  v.  HuU,  1  Cox,  445),  and,  perhaps,  the  com- 
promise of  a  suit  (Jodrell  v.  JodreU,  9  Beav.  45  ;  WiUon  v.  Wilson,  1  H. 
:L.  Ca.  538),  would  constitute  a  valuable  consideration  as  against  the  bus- 
•band's  creditors. 

There  .is  an  important  distinction,  however,  between  contracts  for 
{mineeIi(Ue-separation,  which  have  just  been  discussed,  and  contracts  as*to 
rfuiure  separation ;  for  although  the  latter  do  not  appear  at  one  time  to 
have  been  disapproved  of  {Moore  v.  Moore,  1  Atk.  727;  Hoare  v.  JSoare, 
2  Kidg.  P.  C.  268  ;  Rodney  v.  Chambers,  2  East,  297),  it  has  since  been 
determined  by  the  highest  authority — the  House  of  Lords — ^that  a  deed 
providing  for  a  future  separation  is  void,  as  contrary  to  public  policy : 
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Westmeaih  v.  Westmeaik,  1  Dow  <fc  C.  519 ;  aud  see  DurarU  v.  K^ey,  7 
Price,  577  ;  Fa/ic^er^iccA^  v.  Be  Blaquiere,  5  My.  &  Cr.  229  ;  and  see  and 
consider  Cocksedge  v.  Ooeksedge,  5  Uare,  397 ;  14  Sim.  244  ;  Cartwright 
V.  CaHwrigkt,  10  Hare,  630 ;  3  De  G.  Mae.  &  G.  982 ;  Bgrne  v.  Lord 
Carew,  13  Ir.  Eq.  Rep.  1 ;  H.  v.  TT.,  3  K.  &  J.  382 :  Merryweather  v. 
Jbn««,  4  Giff.  499 ;  Frodor  v.  Robinson,  14  W.  R.  (M.  R.)  381 ;  IFloren^ 
tine  V.  Wilson,  Hill  &  Denio  Sup.  Ct.  (N.  Y.).  303 ;  HiiUon  v.  JTtitton, 
3  Barr,  100 ;  Oaines  v.  Poor,  3  Metcalfe,  503].  However,  in  Rodney  v. 
Ouimbers,  2  East,  297,  a  covenant  to  allow  maintenance  in  case  the  sepa- 
ration took  place  with  the  approbation  of  trustees^  was  held  valid ;  and  see 
Gawden  v.  Draper,  2  Vent.  217 ;  Chambers  v.  Oiulfiel^,  6  East,  244 ; 
Soilleux  V.  Herhst,  2  Bos.  &  P.  444 ;  Bateman  v.  RosSy  1  Dow,  235. 

Where  a  separation  deed  points  to  the  separation  as  the  consideration 
upon  which  it  is  based,  and  no  separation  ever  takes  place,  the  considera- 
tion having  fuiled,  the  deed  is  wholly  void,  and  the  Court  of  Chancery 
will  direct  it  to  be  canceled  :  Bindky  v.  Moloney,  7  L.  R.  Eq.  343  ;  see 
also  Westmeaih  v.  Salisbury,  5  Bli.  N.  S.  339. 

So,  likewise,  a  reconciliation  by  renewal  of  cohabitation,  although 
*therc  be  no  stipulation  to  that  effect,  will  of  itself  avoid  a  deed 
of  separation  :  Westmeath  v.  Westmeaih,  1  Dow  A  C.  519  ;  Jee  v.  I-  J 
Thurlaw,  2  B.  &  C.  547  ;  Webster  v.  Webster,  1  8m.  &  Giff.  489 ;  4  De 
6.  Mac-  A  G.  437.  But  mere  reconciliation,  such  as  communication  by 
letters,  without  cohabitation  (Slatter  v.  Slatter,  1  Y.  &  C.  Ezch.  Ca.  28 ; 
Frampton  v.  Frampton,  4  Beav.  287),  or  merely  living  together  under  the 
same  roof,  without  reconciliation  [Heyer  v.  Burger,  1  Hoffman  (N.  Y.),  1 ; 
Carson  v.  Murray,  3  Paige  Ch.  483 ;  Hitner's  Appeal,  4  P.  F.  Smith,  110 ; 
Wells  V.  Stout,  9  California,  479],  as  where  it  is  shown  that  the  parties 
conducted  themselves  with  the  greatest  animosity  toward  each  other,  will 
not  have  that  effect  {^Bateman  v.  Ross,  1  Dow,  245). 

But  there  is  nothing  illegal  in  continuing  trusts  for  payment  of  money 
to  the  wife  in  the  event  of  reconciliation :  NiehoUs  v.  Danvers,  2  Vern. 
671 ;  WHsan  v.  MuseheU,  3  B.  4k  Ad.  743 ;  Bateman  v.  Ross,  1  Dow, 
245 ;  Byrne  v.  Lord  Carew,  13  Ir.  Eq.  Rep.  1 ;  Crouch  v.  Waller,  4  De 
G.  A  Jo.  302 ;  Randle  v.  Gould,  8  Ell.  A  Bl.  457. 

And  if  a  husband  after  a  separation  contracts  to  continue  the  payment 
of  an  annuity  to  his  wife  to  which  she  was  entitled  under  a  separation 
deed,  in  case  she  would  return  to  and  cohabit  with  him,  he  will  be  bound 
to  pay  it,  even  where  the  contract  was  merely  by  parol,  when  the  wife 
by  part  performance  on  her  side  takes  the  contract  out  of  the  statute : 
Webster  v.  Webster,  3  Jur.  N.  S.  655 ;  1  Sm.  A  Giff.  489. 

The  adultery  of  the  wife  will  not  prevent  her  taking  proceedings  under 
the  deed  or  contract  for  separation  :  Seagrave  v.  Seagrave,  13  Ves.  443 ; 
lIHxon  V.  Dixon,  23  New  Jersey  Eq.  316  ;  S.  C.  24  Id.  133]. 

In  Jodrell  v.  Jodrell,  9  Beav.  45,  a  singular  deed  between  husband  and 
wife  was  upheld  as  a  family  arrangement.    In  that  case,  a  wife  having 
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instituted  a  suit  against  her  husband  for  a  divorce,  an  arrangement  was 
come  to,  and  the  husband  executed  a  deed,  by  which  he  assigned  a  house 
to  trustees,  upon  trust,  to  permit  the  wife  to  enjoy  it  and  accommodate 
herself  and  children ;  and  an  income  of  4000/.  a  year  was  also  provided 
for  her  separate  use,  to  keep  up  the  establishment  for  herself  and  children, 
**  upon  such  a  scale,  and  regulated  in  such  a  manner,  as  she  should  think 
fit ;"  and  the  surplus  was  to  be  repaid  to  the  husband.  The  deed  pro- 
vided, that  so  long  as  the  husband  should  be  desirous  to  reside  in  the 
house,  "and  to  conform  to  the  spirit  and  intention  of  the  deed,  and  to  par- 
take of  the  benefit  of  the  establishment  to  be  kept  up  therein  by  the  wife, 
he  should  be  at  liberty  so  to  do."  The  suit  was  discontinued,  and  the 
husband  partook  of  the  establishment.  Lord  Langdale,  M.  R.,  held,  that 
the  deed  was  not  void  on  any  ground  of  public  policy ;  and  that,  being  a 
family  arrangement^  and  a  compromise  of  disputed  rights,  *there 
^  ^  was  a  sufficient  consideration;  that  it  was  not  void  for  uncer- 
tainty ;  and  that  the  Court  would  enforce  its  due  performance  both  by  the 
wife  and  the  husband.  "  It  has  been  said,"  observed  his  Lordship,  "  that 
an  arrangement  of  this  sort  greatly  alters  the  ordinary  relation  between 
husband  and  wife.  No  doubt  it  does ;  but  if  it  is  said  that  it  entirely  de- 
stroys the  ordinary  duties,  as  they  before  existed,  between  husband  and 
wife,  I  think  that  proposition  cannot  be  maintained.  What  personal  re- 
lation is  directly  afiected  by  this  ?  If,  indeed,  the  parties  do  not  endeavor 
to  accommodate  themselves  to  this  state  of  things — ^if  they  seek  every  oc- 
casion, from  time  to  time,  of  jarring,  and  are  determined  not  to  agree 
together — then  it  furnishes,  no  doubt,  foundation  enough  of  difierence, 
and,  unfortunately,  of  great  misery  to  both ;  but  it  is  equally  true  that 
they  might,  notwithstanding  a  provision  in  the  deed,  go  on  harmoniously, 
without  any  dispute,  and  in  perfect  conformity  with  all  the  ordinary  duties 
between  husband  and  wife.  If,  however,  they  are  determined  to  quarrel 
about  these  things — ^if,  instead  of  maintaining  a  good  temper  and  showing 
a  mutual  forbearance,  they  seek  every  occasion  for  irritation  and  quarrel — 
then,  no  doubt,  the  means  of  disagreement  will  be  found  in  this  arrange- 
ment, as,  unfortunately,  they  are  but  too  frequently  found  in  the  ordinary 
relation  of  man  and  wife.  I  feel,  therefore,  very  considerable  difficulty  in 
coming  to  the  conclusion  that  this  arrangement  is  illegal,  or  contrary  to 
the  policy  of  the  law,  or  that  it  places  the  husband  altogether  in  the 

power  of  the  wife,  against  the  law ,   WiUi  regard  to  the  other 

points — want  of  consideration  and  the  want  of  mutuality — I  do  not  think 
that  they  ought  to  influence  the  mind  of  the  Court  at  all.  This  is  not  a 
matter  of  pecuniary  eonsideratiKm^  hut  a  family  arrangement— a  compromise 
of  litigated  rights  between  the  parti^"  See  also  JoddreU  v.  JoddreU^  14 
Beav.  397. 

As  to  the  construction  of  deeds  of  separation,  see  Hvhne  v.  ChiUy^  9 
Beav.  437 ;  In  re  Andrews,  1  Ir.  Ch.  Rep.  410. 

The  judicial  separation  of  husband  and  wife  is  now  regulated  by  the 
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Divorce  and  Matrimonial  Causes  Act  (20  A  21  Vict  c.  85 ;  21  &  22  Vict. 
c.  61 ;  23  &  24  Vict.  c.  144 ;  and  29  &  30  Vict.  c.  32). 

The  existence  of  a  separation  deed,  none  of  the  provisions  of  which  had 
been  acted  upon,  was  held  to  be  no  ground  for  refusing  relief  to  the  wife 
on  account  of  the  desertion  of  the  husband  some  time  after  the  execution 
of  the  deed :  Cock  v.  Cock,  13  W.  R.  (Div.)  188. 


COMPROMl4£       OF       DoUBTFUL 

Right. — It  is  a  doctrine  of  general 
application  that  compromises  are  to 
be  favored  as  tending  to  prevent  liti- 
gation and  quiet  titles ;  Fisher  v.  May^ 
2  Bibb,  448 ;  Reynolds  v.  Brandor,  3 
Heiskell,  593 ;  Doyle  v.  Donnelfy,  56 
Maine,  26;  Easion  v.  Easton,  112 
Mass.  438 ;  and,  if  the  parties  to  such 
an  agreement  have  acted  in  good 
£ftith,  it  will  not  be  set  aside  because 
the  subsequent  course  of  events  shows 
that  the  gain  was  all  on  one  side,  and 
the  sacrifice  on  the  other.  Hence, 
when  a  compromise  has  been  fairly 
effected,  the  question  which  it  was 
intended  to  put  at  rest  will  not 
be  reopened.  "  If  compromises  are 
otherwise  unobjectionable,  they  will 
be  binding,  and  the  right  will  not 
prevail  against  the  agreement  of 
the  parties ;  for  the  right  must  always 
be  on  one  side  or  the  other,  and 
there  would  be  an  end  of  compro- 
mises if  they  might  be  overthrown 
upon  any  subsequent  ascertainment 
of  right  contrary  thereto;"  Mc- 
Gellan  v.  Kennedy^  8  Maryland, 
248. 

The  rule  and  the  qualification 
of  it  are  accurately  stated  in  the 
following  passage :  '*  The  surrender 
or  discharge  of  a  claim  which  is 
utterly  without  foundation,  and 
known  to  be  so,  is  not  a  good  con- 


sideration for  a  promise;  but  it  is 
otherwise  if  the  claims  are  doubtful, 
and  so  understood  by  the  parties, 
and  in  such  a  case  the  considera- 
tion will  not  be  defeated  by  showing 
that  in  fact  no  valid  claim  really 
existed ; "  PUIfin  v.  Noyes,  48  New 
Hamp.  294,  304. 

It  is  accordingly  well  settled  that 
'*  a  bond  fide  claim  with  a  color  of 
right,  although  there  be  in  fact  no 
right,  so  long  as  the  party  asserting 
it  does  not  know  he  has  no  right 
and  acts  in  good  faith,  is  sufi&cient 
to  sustain  a  compromise ;  for  a  party 
may  buy  his  peace  in  a  case  in 
which  he  knows  there  is  no  right 
against  him.  There  would  be  no 
such  thing  as  a  compromise  or  settle- 
ment of  a  dispute  by  the  parties  if 
the  original  controversy  was  not 
thereby  closed ; "  GhUea  v.  ShuteSy 
7  Mich.  127;  Hull  v.  Swarthout,  29 
Id.  249;  MiicheU  v.  Lmg,  5  Lit- 
tell,  71 ;  Zane  v.  ZoLne^  6  Munford, 
406;  Taylor  v.  Patrick,  1  Bibb, 
68 ;  Kennedy  v.  Davis,  2  Id.  343 ; 
Fisher  v.  May,  Id.  448;  Sargent 
V.  Lamed,  2  Curtis,  340 ;  Cavode 
V.  McKelvey,  Addison,  56;  Payne 
V.  Bennett,  2  Watts,  427;  8.  C. 
5  Id.  259 ;  Broum  v.  Sloan,  6  Id. 
421;  Bice  v.  Bixler,  1  Watts  & 
Serg.  445;  Chamberlain  v.  Me- 
Clurg,  8  Id.  31 ;  Kelly  v.  Assodor 
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Horiy  3  Wright,  148;  Fleming  v. 
Ramsey,  10  Id.  252;  Steele  v.  White, 

2  Paige  Ch.  478 ;  Walker  v.  Tipton, 

3  Id.  5 ;  Butler  v.  2Vi>feft,  1  Dana, 
162;  MeKinley  v.  Wathins,  13  111. 
140;  BocA  v.Slidea,  1  La.  An.  375; 
Jamison  v.  Pothaua,  26  Id.  63; 
3faWe  V.  J5;/dcr,  Id.  681 ;  Holcomb  v. 
Stimson,  8  Vt.  141 ;  Pam  v.  Dexter, 

16  Id.   379;  Sowle   v.  HMridge, 

17  Indiana,  236;  McClellan  v. 
Kennedy,  8  Maryland,  230;  Z>ro- 
pw-  V.  Owsley,  15  Missouri,  613; 
^//i8  V.  Billings,  2  Gushing,  19 ; 
i2«^</a  Y.  Hamley,  116  Mass.  696. 
"The  compromise  of  a  doubtful 
right  18  a  sufficient  consideration," 
said  TurnbuU,  J.,  in  McKinley  v. 
Watkins,  '^  and  it  is  immaterial  on 
whose  side  the  right  turns  out  to  be, 
as  it  must  always  be  on  one  side  or 
the  other,  because  there  can  be  but 
one  good  title  to  the  same  thing." 
A  similar  view  was  taken  in  The 

Union  Bank  v.  Oeary,  6  Peters  (U. 
S.),  99 ;  and  in  delivering  the  opin- 
ion it  was  said:  "  It  is  unnecessary 
to  inquire  whether  the  defence  which 
was  abandoned  could  have  been 
made  available.  The  validity  of 
the  contract  does  not  depend  upon 
this  question.  It  is  enough  that 
the  bank  considered  it  a  doubtful 
question,  and  that  they  supposed 
they  were  gaining  some  benefit  by 
foreclosing  all  inquiry  on  the  sub- 
ject; and  that  the  complainant,  by 
precluding  herself  from  setting  up 
the  defence,  waived  what  she  sup- 
posed might  be  of  material  bene- 
fit to  her."  So  in  Moore  v.  Fitz- 
teater,  2  Randolph,  442,  the  court, 
in  upholding  a  compromise,  de- 
clined to  enter  into  the  question 
of  the  validity  or  existence  of  the 


right  relinquished  by  the  appeUants. 
*'  Whether  the  title  at  the  time  of 
the  contract,"  said  Cabell,  J.,  "  was 
in  the  appellants  or  appellees  we  do 
not  deem  it  material  to  inquire.  It 
is  sufficient  that  the  parties  them- 
selves have  settled  the  question; 
and  as  there  was  no  fraud  or  undue 
advantage,  we  would  not  now  dis- 
turb it,  even  if  assured  that  the 
appellees  had  no  title." 

Agreeably  to  these  principles,  a 
deliberate  settlement  of  a  contro- 
verted right  will  not  be  set  aside 
except  for  those  causes  which,  like 
fraud,  mistake,  or  undue  influence, 
invalidate  all  contracts  (Good  v. 
Herr,  7  Watts  &  Serg.  263),  and  it 
is  not  therefore  sufficient  ground  for 
opening  or  rescinding  such  an  agree- 
ment that  it  is  unequal  or  harsh  in  its 
operation ;  Bates  v.  Todd,  4  Littell, 
177 ;  Varet  v.  The  New  York  Ins. 
Oo.,  7  Paige  Ch.  560;  Breekenridge 
V.  Waters,  4  Dana,  620 ;  Morton  v. 
Ostron,  33  Barbour,  266;  French  y. 
Shoemaker,  14  Wallace  (U.  8.),  314; 
or  that  a  valid  right  was  conferred 
or  relinquished  in  consideration  of 
the  withdrawal  of  a  claim  which 
could  not  have  been  sustained ;  Steele 
V.  White,  2  Paige  Ch.  478. 

It  is  equally  well  settled  that  a 
compromise  will  not  be  set  at  large 
to  let  in  after-discovered  evidence, 
however  clearly  it  may  show  that 
the  title  was  in  the  party  who 
seeks  to  set  aside  the  agreement,  or 
that  he  relinquished  a  right  that 
might  have  been  maintained ;  Ben- 
net  V.  Paine,  5  Watts,  261 ;  ITor- 
raWs  Accounts,  5  Watts  A  Serg. 
112;  Barlow  v.  Ocean  Ins,  Cb.,  4 
Metcalf,  270;  AUis  v.  BiUinge,  2 
Cushing,  19. 
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The  point  was  determined,  and 
the  general  principles  which  lie  at 
the  foundation  of  sach  agreements 
stated,  in  Barlow  v.  The  Ocean  Ins, 
Co,,  where  Hubbard,  J.,  said  ''If 
the  &ct8  which  were  offered  to  be 
proved  in  this  case  had  been  of  an  " 
entirely  different  character  from 
those  which  gave  rise  to  the  com- 
promise, and  would  have  constituted 
a  substantial  and  independent  de- 
fence to  the  claim ;  or  if  the  facts 
now  newly  discovered  by  the  de- 
fendants had  been  known  to  the 
plaintiffi  at  the  time  of  the  com- 
promise, and  had  been  designedly 
concealed  by  them,  or  if  they  had 
been  personally  implicated  in  rela- 
tion to  them,  a  case  might  have 
been  presented  by  the  defendants 
requiring  very  careful  consideration 
[infra,  p.  1731].  But  in  the  present 
instance,  the  evidence  which  is 
offered  consists  of  facts  of  the  same 
nature  with  those  the  alleged  ex- 
istence of  which  led  to  the  compro- 
mise. They  do  not  constitute  an 
independent  ground  of  defence. 
They  alike  go  to  prove  that  the 
vessel  was  designedly  cast  away  by 
the  master ;  and  no  suggestion  was 
made,  on  the  trial  of  this  case, 
against  the  integrity  and  good 
faith  of  the  plaintiff  or  of  their 
agents  in  Boston,  or  that  they  had 
any  knowledge  of  the  manner  in 
which  the  vessel  was  believed  by 
the  defendants  to  have  been  de- 
stroyed. Nor  was  any  attempt 
made  to  prove  that  they  were  guilty 
of  any  misrepresentation  or  fraudu- 
lent or  designed  concealment  of 
material  facts,  at  the  time  of  mak" 
ing  the  compromise ;  nor  is  it  pre- 
tended that  they  were  not  interested 


in  the  subject  of  the  insurance,  to 
the  amount  insured.  So  far  as  ap- 
pears, both  plaintiffs  and  defendants 
were  alike  ignorant  at  the  time  of 
effecting  the  settlement. 

"The  case,  therefore,  is  simply 
this :  A  party  effects  a  policy  of  in- 
surance, and  upon  the  happening  of 
a  loss,  the  underwriters  refuse  to 
pay,  on  the  ground  that  the  master, 
who  was  interested  in  the  vessel, 
and  had  a  separate  insurance  upon 
such  interest,  made  a  fraudulent  loss 
of  the  vessel  by  casting  her  away  ; 
and  in  consequence  of  such  alleged 
defence,  the  plaintiffs,  in  good  faith 
on  their  part,  submit  to  compromise 
their  claim,  and  take  three-fourths 
for  the  whole.  Shall  such  com- 
promise be  set  aside,  by  reason  of 
the  subsequent  discovery,  by  the 
defendants,  of  other  and  distinct 
&cts,  going  still  more  clearly  to 
prove  that  the  master  bored  and 
scuttled  the  vessel,  and  so  occa- 
sioned the  loss  ?  And  to  the  ques- 
tion thus  stated,  and  which  presents 
the  defendants'  case,  we  have  no 
hesitation  in  answering  that  the 
compromise  ought  not  to  be  dis- 
turbed. No  adequate  cause  exist 
for  disturbing  it.  No  fraud  is  im- 
puted to  the  party  making  it,  and 
there  is  no  such  mistake  of  facts  as 
led  the  defendants  to  an  improvi- 
dent settlement,  and  which  good 
&ith  might  require  should  be  re- 
vised. The  parties  stood  in  the 
same  position  as  to  information. 
One  believed  a  fraud  had.  been 
committed,  which,  if  proved,  would 
establish  his  defence.  The  other 
feared  that  it  might  be  so.  Under 
these  circumstances,  they  came  to- 
gether, and  without  misrepresenta- 
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tion  or  fraud  on  either  part,  they 
entered  into  a  compromise  by  which 
one  party  received  less  than  the 
amount  of  his  contract,  which,  if 
free  from  the  taint  of  fraud,  would 
be  wholly  due,  and  the  other  saved 
a  part  of  what  he  was  bound  to' 
pay,  unless  he  should  succeed  in 
establishing  the  existence  of  such 
fraud.  Each  party  understood  the 
law  of  his  case ;  each  understood 
the  bearing  of  the  facts ;  and  with 
such  knowledge  the  agreement  was 
made.  An  agreement  so  made  is 
upon  a  substantial  consideration; 
and  why  should  it  not  be  enforced  ? 
No  new  fraud  is  discovered;  no 
new  ground  of  defence  to  the  origi- 
nal contract  has  arisen  ;  nothing  to 
show  that  it  was  originally  void. 
But  the  defendants,  on  further  in- 
vestigation and  search,  have  now 
put  themselves  in  possession  of 
facts  by  which  they  ascertain  more 
accurately  the  manner,  as  they  be- 
lieve, of  the  commission  of  the 
fraud  which  was  the  subject  of  the 
negotiation  and  compromise;  and 
they  are  now  satisfied  that  if  no 
compromise  had  been  made,  and 
more  time  had  been  taken  by  them, 
the  fraud  could  have  been  distinctly 
proved,  and  the  plaintiffs'  right  of 
an  action  defeated.  But  the  appre- 
hension of  the  plaintifis  that  such 
might  be  the  case,  and  the  fear  of 
the  defendants  that  it  could  not  be 
established,  led  to  the  settlement; 
and  each  party  sat  down  and  agreed 
to  pay  the  loss,  though  in  different 
proportions.  To  disturb  a  settle- 
ment made  under  such  circum- 
stances, instead  of  promoting  the 
ends  of  justice,  would  enlarge  the 
field  of  discord,  and  would  raise 


new  obstacles  to  compromises  be- 
tween parties,  and  thus  create  a  just 
cause  of  regret,  as  such  agreements 
are  usually  founded  upon  mutual 
concessions,  and  generally  with  ad- 
vantage to  each  party." 

No  caaes  are  better  suited  to  the 
beneficial  application  of  this  doc- 
trine than  those  depending  od 
pedigree  or  title,  which  not  unfre- 
quently  involve  doubtful  and  con- 
troverted facts  and  perplexed  and 
intricate  questions  of  law. 

In  Bennet  v.  Paine^  5  Watts, 
261,  the  court  said:  "It  often 
happens  that  the  evidence  of  title 
is  in  some  respects  vague  or  defect- 
ive, and  the  parties,  with  no  more 
evidence  than  they  then  have,  pre- 
fer to  compromise,  and  they  do 
compromise,  and  this  is  reduced  to 
writing  and  evidenced  by  solemn 
instruments;  afterward  the  wit- 
nesses of  the  one  party  die,  the 
trees  of  every  survey  decay  und 
disappear  naturally  or  artificially, 
or  the  other  party  discovers  some 
evidence  of  which  he  was  not  in- 
formed when  he  compromised,  and 
he  wishes  to  annul  the  contract, 
to  open  the  controversy  and  try  the 
title.  Nothing  is  better  settled  than 
that  this  cannot  be  done ;  nothing 
is  more  clear  than  that  the  peace 
and  welfare  of  the  country  require 
that  it  should  not  be  done.  If  it 
were  permitted,  the  settlement  of  a 
suit  would  be  only  the  certain 
preparation  for  another,  and  the 
party  whose  witnesses  survived  the 
witnesses  of  the  other  party,  would 
be  sure  to  renew  the  contest  as 
soon  as  he  discovered  that  he  had 
an  advantage.  A  case  may  occur 
in  which  it  may  be  apparent  that  a 
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party  has  lost  by  a  compromise, 
but  it  will  Dot  do  on  this  ac- 
count to  change  a  rule  of  law 
founded  in  the  best  sense  and  most 
conducive  to  the  peace  of  society 
and  security  of  titles." 

It  should,  nevertheless,  be  remem- 
bered that  failure  of  consideration 
is  pHmd  facie  a  defence,  and  that 
the  burden  of  proof  is  on  him  who 
seeks  to  excuse  a  want  of  title  to 
the  property  which  he  agreed  to 
convey,  on  the  ground  that  the  con- 
tract was  one  of  compromise,  and 
he  trusted  to  quiet  a  doubtful  right 
and  not  to  press  an  assured  or 
valid  title;  see  ffaynea  v.  Th4>m, 
S  Foster,  386;  Kidder  v.  Blake, 
45  New  Hamp.  530 ;  Kaye  v.  Dut- 
ton,  7  M.  &  G.  807.  It  was  ac- 
cordingly held  in  the  case  last 
cited  that  the  execution  of  a  release 
at  the  request  of  the  defendant  was 
not  a  good  consideration  for  a 
promise  on  his  part  unless  the 
plaintiff  had  some  interest  which 
passed  by  the  release. 

When  an  agreement  of  compro- 
mise is  executory  and  does  not  trans- 
fer the  legal  title  or  constitute  a  plea 
in  bar,  it  may  be  enforced  spe- 
cifically by  a  court  of  equity,  as 
a  recovery  in  damages  would  not 
answer  the  end  in  view,  which  is 
to  give  repose  and  terminate  liti- 
gation: Woolfolk  V.  Woolfolk,  4 
Dana,  535 ;  Cruger  v.  DouglaaB,  4 
Edwards'  Ch.  433 ;  Zane  v.  ZanCy  6 
Munford,  406  ;  Bailey  v.  WHson,  1 
Dev.  &  Bat  Ch.  182  ;  WUlinma  v. 
Alexander,  4  Ired.  Eq.  207 ;  Union 
Bank  v.  Geary,  5  Peters,  99 ;  Bo^ 
ley  V.  MeKim,  7  Har.  A  Johns. 
469 ;  Jourdan  v.  Jonrdan,  9  Serg.  & 
Rawle,  269 ;  Lies  v.  Stub,  6  Watts, 


48;  May  v.  Le  Claire,  11  Wallace, 
217;  French  v.  Shoemaker,  14  Id. 
314;  and  in  Mitchell  v.  Long,  5  Lit- 
tell,  71,  the  court  accordingly  de- 
creed the  execution  of  a  compromise 
of  conflicting  claims  to  land  without 
entering  into  the  merits  of  the  origi- 
nal controversy.  So  in  Long  v. 
ShaHeford,  25  Mississippi,  559,  an 
injunction  was  granted  to  restrain 
the  issuing  of  an  execution  upon  a 
disputed  judgment. 

In  like  manner,  when  an  oral 
agreement  for  the  compromise  or 
adjustment  of  doubtful  or  contro- 
verted claims  to  land,  or  for  the 
settlement  of  a  disputed  boundary, 
has  been  so  far  executed  by  posses- 
sion as  to  avoid  the  prohibition 
of  the  Statute  of  Frauds,  it  will 
be  specifically  enforced  in  equity 
without  considering  on  which  side 
the  right  lay  before  the  agreement 
had  been  settled  by  the  payment  of 
a  less  amount;  Perkins  v.  Ghiy,  3 
Serg.  &  Rawle,  327 ;  Weed  v.  Terry, 
2  Douglass,  344.  Conversely,  an 
injunction  will  not  issue  (Barron  v. 
SoWheUos,  26  La.  An.  289)  against 
a  judgment  confessed  by  a  married 
woman  in  settlement  of  a  claim 
against  her  husband. 

Non-existence  op  the  Risk. — 
An  aleatory  contract  has  two  re- 
quisites, uncertainty  and  good  &ith ; 
but  the  uncertainty  need  not  be  as 
to  the  event,  and  may  consist  in  the 
want  of  full  or  definite  information. 
Past  events  are  unalterable,  and 
that  which  is  to  come  is  an  inevita- 
ble consequence  of  the  past,  sub- 
ject to  such  deductions  as  may  be 
made  for  the  freedom  of  the  will. 
But  human  knowledge  is  essentially 
limited,  and  man  is  entitled  to  pro- 
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tect  himself  against  the  consequences 
of  his  ignorance.  Hence  an  event 
which  has  already  happened,  may, 
not  less  than  a  future  event,  be 
the  subject  of  an  aleatory  contract 
This  principle  lies  at  the  foundation 
of  the  doctrine  of  insurance,  and  is 
the  basis  of  the  doctrine  of  com- 
promise. A  wager  on  the  life  of 
one  who  is  deceased,  or  an  insurance 
of  a  ship  which  was  lost  yesjierday, 
may,  therefore,  be  valid  if  both  par^ 
ties  are  ignorant  of  the  fact ;  The 
Earl  of  March  v.  Pigotf  5  Burrow. 
2802 ;  Sutherland  v.  FraU,  11  M.  & 
W.  296 ;  The  Philadelphia  Life  Ins. 
Co,  V.  The  American  Life  Ins,  Co., 
11  Harris,  65;  CoggshaU  v.  The 
American  Ins.  Co.,  4  Wend.  283; 
2  American  Liead.  Gases,  848,  5  ed. 
So,  when  A.'s  title  to  land  de- 
pends on  his  legitimacy,  he  may 
not  know  that  his  parents  were  mar- 
ried, or  he  may  be  acquainted  with 
the  fact,  and  doubtful  whether  it 
can  be  established  by  evidence.  In 
either  case,  there  is  a  ground  for  a 
compromise  which  will  define  the 
right  on  either  side.  It  follows 
that  if  the  parties  to  a  controversy 
depending  on  a  material  &ct  agree 
to  put  an  end  to  their  uncertainty 
by  a  contract  made  irrespectively  of 
the  existence  of  the  fact,  the  con- 
tract will  be  valid  whether  the  fact 
does  or  does  not  exist;  Moore  v. 
FUzwater,  2  Randolph,  442;  Oor 
vode  V.  McKelvey,  Addison,  56; 
Bellas  V.  Hays,  5  8erg.  &  Rawle, 
427 ;  Paine  v.  Bennett,  2  Watts, 
427;  8.  C.  5  Id.  259;  Long  v. 
Shakleford,  25  Mississippi,  559.  In 
ex  parte  Lucy,  4  De  Oex  Mac.  & 
Gov.  356,  an  agreement  to  pay  a 
sum  certain  in  settlement  of  a  dis- 


puted claim  for  a  larger  amount, 
was  held  not  to  be  less  binding  in 
equity  because  the  claim  could  not 
have  been  enforced ;  and  it  was  said 
that  all  that  is  necessary  to  give 
validity  to  the  question  of  a  com- 
promise is  that  the  parties  should 
deem    the    controverted     question 
doubtful,  whether  in  reality  it  be  so 
or  not.     The  principle  was  clearly 
stated  in  Perkins  v.  Gay,  3  Serg.  & 
Bawle,  327,  where  the  question  was 
as  to  the  validity  of  a  parol  com- 
promise of  a  disputed  boundary,  as 
an  equitable  defence  to  an  action  of 
ejectment     ''It  is  a  principle  of 
equity,"  said  Gibson,  J.,  *'  that  the 
parties  to  an  agreement  must  be  ac- 
quainted with  the  extent  of  their 
rights,  and  the  nature  of  the  infor- 
mation they  can  call  for  respecting 
them,  else  they  will  not  be  bound. 
The  reason  is,  that  they   proceed 
under  an  idea  that  the  fact  which  is 
the  inducement  to  the  agreement  is 
in  a  particular  way,  and  give  their 
assent,  not  absolutely,  but  on  condi- 
tions that  are  falsified  by  the  event; 
Turner  v.  Turner,  2  Chancery  Rep. 
81 ;  Bingham  v.  Bingham,  1  Vesey, 
127 ;  Oee  v.  Spencer,  1  Vern.  32 ; 
Pusey  V.  Deshouvrie,  3  P.  Wms.  316; 
Lansdown.    v.    Lansdown,   Moaely, 
364 ;  CocUng  v.  PraU,  1  Ves.  400. 
But  where  the  parties  treat  upon 
the  basis  that  the  fact  which  is  the 
subject  of  an  agreement  is  daubtfid, 
and  the  consequent  risk  each  is  to 
encounter  is  taken  into  consideration 
in  the  stipulations  assented  to,  the 
contract  will  be  valid  notwithstand- 
ing any  mistake  of  one  of  the  par- 
ties, provided  there  be  no  conceal- 
ment or  unfair  dealing  by  the  op 
posite  party,  that  would  afiect  any 
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other  contract;  Can  y.  Cbn»  1  P. 
Wras.  726 ;  PuUen  v.  Ready,  1  Atk. 
573 ;  Jones  v.  RandaU,  Gowp.  37. 
Every  wager,  as  well  as  every  policy 
of  insurance,  and  every  compromise 
of  a  doubtftil  right,  depends  on  this 
principle.  The  establishment  of 
this  kind  of  boundary  is  always  a 
matter  of  compromise,  in  which 
each  party  supposes  he  gives  up  for 
the  sake  of  peace  something  to 
which,  in  strict  justice,  he  is  entitled. 
There  is  an  express  mutual  aban- 
donment of  their  former  rights,  upon 
an  agreement  that,  whether  they  be 
good  or  whether  they  be  bad,  neither 
is  to  recur  to  them  on  any  pretence 
whatever,  or  claim  anything  that  he 
does  not  derive  from  the  terms  of 
the  agreement  Each  takes  his 
chance  of  obtaining  an  equivalent 
for  everything  he  relinquishes,  and  if 
the  event  turn  out  contrary  to  his 
expectations,  so  much  the  worse  for 
him.  If  there  be  no  intention  of 
fraud,  no  unfair  dealing,  and  neither 
party  has  more  knowledge  of  the 
fiEu;t  misconceived  than  the  other 
had,  the  contract  will  bind.*' 

In  these  cases,  the  question  was 
considered  and  decided  in  courts  of 
equity  or  upon  equitable  principles ; 
but  the  inquiry,  when  and  how  far 
agreements  of  compromise  shall  be 
upheld  on  merely  legal  grounds, 
IS  one  of  more  difficulty,  as  it  in- 
volves the  question  of  considera- 
tion, and  gives  room  for  the  argu- 
ment that  a  promise  to  pay  money, 
or  make  any  other  sacrifice  for  the 
cession  or  extinguishment  of  a 
right  which  has  no  real  existence, 
is  a  nudum  pactum.  The  better 
opinion  is  that  the  change  of  forum 
does  not  affect  the  principle,  and 


that  whatever  would  sustain  a 
compromise  before  a  chancellor 
will  be  suflicient  in  a  court  of  law. 
Equity  indeed  regards  the  termina- 
tion of  a'  family  controversy  as  a 
benefit  in  which  all  the  members  of 
the  family  share,  and  therefore  a 
good  ground  for  supporting  an 
agreement,  when  it  might  otherwise 
be  invalid;  infra,  p.  1725;  but  this 
seems  to  be  merely  one  of  those  make- 
weights which  influence  a  chancel- 
lor in  granting  or  refusing  a  specific 
performance,  or  otherwise  exercis- 
ing the  discretion  which  forms  one  of 
the  distinguishing  features  of  equity 
jurisdiction.  There  is,  however,  an- 
other element  which  is  viewed  in 
the  same  aspect  by  equity  and  law, 
and  which  both  have  always  con- 
curred in  holding  a  good  and  sufli- 
cient  consideration.  For  nothing 
is  better  established  in  either  juris- 
diction than  that  the  hope  or  ap- 
prehension of  a  loss  or  gain  is  a 
suflicient  foundation  for  that  class 
of  contracts  which  are  known  as 
aleatory.  And  it  has  always  been 
held  that  the  validity  of  such  con- 
tracts depends  on  the  knowledge 
and  belief  of  the  parties  at  the  time 
when  the  contract  is  executed,  and 
cannot  be  overthrown  by  proof  that 
an  event  which  they  esteemed 
doubtfiil,  was  certain,  or  that  the 
danger  against  which  they  intended 
to  guard,  had  passed  by.  Accord- 
ingly, by  far  the  larger  class  of 
cases  in  this  country  take  the 
ground  that  the  surrender  or  sale 
of  a  claim  or  right  will  not  be  less 
valid  because  it  ultimately  proves 
to  have  no  real  existence,  if  the 
party  by  whom  it  is  assigned,  or 
relinquished,  believes  that  it  is,  or 
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may  be  valid,  aud  the  party  by 
whom,  it  is  acquired  agrees,  ex- 
pressly or  by  implication,  to  pur- 
chase or  pay  for  it  as  if  it  were 
doubtful ;  because,  under  these  cir- 
cumstances, fraud  cannot  justly  be 
charged  against  the  seller,  nor  is 
there,  in  any  proper  sense  of  the 
term,  a  failure  of  consideration  as 
regards  the  buyer;  The  Earl  of 
March  v.  Pigot^  6  Burrow,  2802 ; 
Shaw  V.  WhitemaUy  Peake's  Cases, 
42;  Durham  v.  Wadlington,  2 
Strobhart's  Eq.  248 ;  AUis  v.  BU- 
lings,  2  Gushing,  19 ;  Ken  v.  Lucas, 
1  Allen,  279  ;  Holcomb  v.  Stimpson, 
8  Vermont,  141  ;  Stewart  v.  Ahrenr 
feldt,  4  Denio,  189 ;  Organ  v.  Stew- 
art, 1  Hun,  412 ;  Barnum  v.  Bar- 
num,  8  Conn.  469 ;  Stoddard  v.  Mix^ 
14  Id.  12 ;  Union  Bank  v.  Oeary, 
5  Peters,  99 ;  Bispham  v.  Price,  16 
Howard,  162,  176;  McKinley  v. 
Watkins,  13  Illinois,  140 ;  MerriU  v. 
Fleming,  42  Alabama,  234 ;  Ourry 
V.  Darria,  44  Id*  283;  McQure  v. 
Mcmsell,  4  Brewster,  119 ;  Bumham 
V.  Dunn,  35  N.  Hamp.  556 ;  Pitkin 
V.  Noyes,  48  Id.  294,  304. 

In  Bussell  v.  Cook,  3  Hill,  504, 
a  note  given  in  pursuance  of  a 
compromise  was  held  to  be  equally 
valid  whether  the  original  demand 
could  or  could  not  have  been 
enforced,  and  the  court  said  that 
the  question  should  have  been  de- 
termined as  one  of  law  instead  of 
being  left  to  the  jury.  The  law 
was  held  the  same  wav  in  Holcomb 
V.  Stimpson,  8  Vermont,  141 ;  and 
in  Seaman  v.  Cook,  12  Wend.  381, 
a  similar  view  was  taken  with  ref- 
erence to  the  withdrawal  of  oppo- 
sition to  the  probate  of  a  will. 
Nelson,  J.,  said :  "  The  plaintiff  had 


filed  a  caveat  with  the  surrogate 
and  was  entitled  thereby  to  contest 
the  validity  of  the  will  in  due  form 
of  law ;  1  R.  L.  446,  §  9  ;  Laws  of 
1823,  p.  63,  §  3.  This  right,  se- 
cured to  him  by  law,  he  gave  up 
in  consideration  of  the  agreement 
upon  which  this  suit  is  brought. 
Whether  he  would  have  succeeded 
in  the  litigation  is  not  the  test ;  if 
it  were  so,  there  would'  be  no  se- 
curity nor  anything  gained  by  com- 
promising a  doubtful  or  litigated 
claim  by  stipulation  to  be  after- 
ward fulfilled ;  for  then,  to  procure 
a  fulfillment  of  it,  the  party  would 
be  obliged  to  show  he  gave  up  a 
right  or  claim  which  he  could  have 
enforced  at  law,  and  the  old  con- 
troversy must  be  litigated  over 
again.  It  is  enough  that  he  yielded 
to  his  adversaries  the  right  he 
possessed  to  contest  the  will,  and 
that  he  has  done,  and  the  com- 
promise itself  proves  prima  facie 
an  acknowledgment  by  the  de- 
fendants that  there  was  color  for 
his  objections." 

In  McKinley  v.  Watkins,  13  Illi- 
nois, 143,  the  question  arose  on  a 
bill  of  exceptions  to  the  charge  of 
the  judge  before  whom  the  cause  was 
tried,  and  the  Supreme  Court  held 
the  following  language  in  giving 
judgment:  "  The  instruction  in  other 
respects  is  very  nearly,  if  not  quite, 
correct.  It  assumes  that,  in  order 
to  support  the  promise,  there  must 
have  been  an  exchange  out  of  which 
a  difiiculty  had  arisen,  and  that 
the  plaintiff  was  threatening  to  sue 
the  defendant,  and  not  deceiving 
him  by  any  misrepresentations.  If 
by  this  is  to  be  understood  that  the 
plaintiff  must  in  good  faith  have 
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supposed  that  he  had  a  good  cause 
of  action  against  the  defendant, 
growing  out  of  the  exchange,  the 
instruction  is  strictly  proper.  It 
is  immaterial  whether  the  plaintiff 
could  have  recovered  in  such  action 
or  not  If  he  honestly  supposed 
that  he  had  a  good  cause  of  action, 
the  compromise  of  such  right  was  a 
sufficient  consideration  to  uphold  a 
contract  &irlj  entered  into  between 
the  parties,  irrespective  of  the  ques- 
tion as  to  who  was  in  the  right.  It 
has  often  been  decided  that  the 
compromise  of  a  doubtful  right  is  a 
sufficient  consideration  for  a  promise ; 
and  it  is  immaterial  on  whose  side 
the  right  ultimately  turns  out  to  be, 
as  it  must  always  be  on  one  side  or 
the  other,  because  there  can  be  but 
one  good  right  to  the  same  thing ; 
Taylor  v.  Patrick,  1  Bibb,  168 ;  jBm*. 
sell  V.  Oooky  3  Hill,  540 ;  Moore  v. 
Fitnoater,  2  Randolph,  442 ;  ffKeion 
V.  Barclay,  2  Penna.  Bep.  531.  If 
the  plaintiff  was  threatening  to  sue 
on  a  claim  which  he  knew  was 
wholly  unfounded,  and  which  he 
was  setting  up  as  a  mere  pretence 
to  extort  money  from  the  defendant, 
a  contract  founded  on  a  promise  not 
to  sue  in  such  a  case  would  be 
utterly  void.  In  order  to  support 
the  promise,  there  must  be  such  a 
claim  as  to  lay  a  reasonable  ground 
for  the  defendants  making  the 
promise,  and  then  it  is  immaterial 
n  which  side  the  right  may  ulti- 
mately prove  to  be;  Edwards  v. 
Baugh,  11  M.  &  W.  641 ;  Perhina 
V.  Oay,  3  Serg.  &  Rawle,  331." 

The  doctrine  that  the  transfer  of 
a  right  treated  as  doubtful  may  be 
good  foundation  for  a  contract, 
although  it  ultimately  proves  to  be 


invalid,  is  not  confined  to  compro- 
mises, but  applies  where  the  .ques- 
tion grows  out  of  a  sale  to  one  who 
is  a  stranger  to  the  controversy. 
A  conveyance  of  all  the  vtodor's 
right,  title  and  interest  is  a  suffi- 
cient consideration  for  a  promise  to 
pay  the  price,  although  he  has  in 
fact  nothing  to  convey ;  and  it  has 
been  held  that  an  agreement  to 
accept  such  a  deed  may  be  specifi- 
cally enforced  against  a  purchaser 
who  waits  for  the  event  before 
determining  to  repudiate  the  con- 
tract; Bates  V.  Delavan,  5  Paige, 
307 ;  Bowen  v.  Vickers,  1  Green 
Ch.  520,  526.  A  similar  view 
was  taken  in  Codar  v.  Brush, 
25  Wendell,  628,  and  Ken  v.  Lur 
oas,  1  Allen,  279;  and  the  pur- 
chaser of  a  right  which  is  sold  as 
doubtful  said  to  be  precluded  from 
relying  on  its  failure  or  invalidity 
as  a  defence  to  an  action  for  the 
price — a  want  of  title  being  obvi- 
ously no  answer  in.  the  mouth  of  a 
man  who  has  agreed  to  take  the 
risk. 

The  extent  and  nature  of  this 
principle  are  illustrated  by  the 
case  of  Bamum  v.  Barnum,  8 
Conn.,  469,  where  a  sale  of  the 
share  of  one  of  the  holders  of  a 
lottery  ticket,  which  was  reputed  to 
have  drawn  a  prize,  to  the  other 
for  $200,  with  a  full  understanding 
on  both  sides  that  the  rumor  was 
doubtfii],  and  might  prove  to  be 
fabe,  was  sustained  on  the  ground 
that  a  contingent  gain  is  a  valuable 
consideration,  and  does  not  lose  that 
character  because  the  purchaser  is 
disappointed  by  the  event. 

These  decisions  are  obviously  in 
point  where  the  question  grows  out 
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of  an  agreement  between  adverse 
claimants  to  the  same  right  or  title. 
If  a  controverted  demand  may  be 
assigned  to  a  stranger,  it  may,  for  a 
stronger  reason,  be  released  to  the 
party  in  possession  or  who  is  al- 
leged to  be  indebted.  There  is,  un- 
der these  circumstances,  an  addi- 
tional consideration  growing  out  of 
his  interest  to  put  an  end  to  litigation 
and  secure  himself  against  risk,  and 
having  bought  without  a  warranty, 
he  cannot  rely  upon  the  failure  of 
title  as  a  defence;  Sigourney  v. 
Clark,  17  Conn.,  64. 

It  is  essential  to  the  validity  of 
a  compromise  that  the  party  who 
seeks  to  enforce  it  should  have  be- 
lieved that  there  was  a  reasonable 
doubt  which,  if  resolved  in  his 
favor,  would  show  that  the  right 
lay  with  him,  and  that  the  circum- 
stances should  be  such  as  to  ex- 
onerate him  from  the  imputation 
of  having  knowingly  made  an 
unfounded  demand;  Edtoarda  v. 
BaugK  11  M.  &  W.  645.  In  this 
instance  the  declaration  ftlleged  the 
existence  of  a  controversy  as  to 
whether  or  not  the  defendant  was 
indebted  to  the  plaintiff  in  the 
sum  of  173/.,  and  a  promise  by  the 
defendant  to  pay  100/.  in  consider- 
ation of  the  plaintiff's  promising 
not  to  sue  for  a  larger  amount,  and 
the  declaration  was  held  insuffi- 
cient for  the  &i1ure  to  aver  that  the 
controversy  had  a  foundation  in  an 
actual  liability  or  reasonable  doubt 
Lord  Abinger  said :  *'  The  question 
in  this  case  is  whether  there  is  on 
the  face  of  this  declaration  a  good 
consideration  for  the  promise  al- 
lied, and  I  am  of  opinion  that 
there  is  not.    Mr.  Henderson  has 


treated  the  words  used  in  the  dec- 
laration as  if  they  implied  that  a 
reasonable  doubt  existed  between 
the  parties  as  to  the  existence  of  a 
debt  due  from  the  defendant  to  the 
plaintiff,  but  the  declaration  doee 
not  show,  either  expressly  or  by 
implication,  anything  of  that  kind ; 
it  only  alleges  that  certain  dis- 
putes and  controversies  were  pend- 
ing between  the  plaintiff  and  de- 
fendant whether  the  defendant  was 
indebted  to  the  plaintiff  in  a  certain 
sum  of  money.  There  is  nothing 
in  the  use  of  the  word  controversy 
to  render  this  a  good  allegation 
of  consideration.  The  controversy 
merely  is  that  the  plaintiff  claims 
the  debt  and  the  other  denies  it. 
The  case  might  have  been  different 
if  the  declaration  had  said,  where- 
as the  defendant  was  indebted  to 
the  plaintiff  in  divers  sums  of 
money,  for  money  lent,  and  also 
on  an  account  stated  that  a  dispute 
arose  as  to  the  amount  of  the  debt  so 
due,  and,  in  order  to  put  an  end  to 
all  controversy  respecting  it,  it 
was  agreed  that  the  plaintiff,  in 
consideration  of  receiving  100/., 
should  not  sue  the  defendant  in 
respect  to  his  original  claim.  In 
that  case  the  plaintiff  would  have 
been  bound  to  prove  at  the  trial 
the  existence  of  a  debt  to  some 
amount;  he  might  not  indeed  be 
bound  to  prove  the  full  amount, 
but  simply  to  show  such  a  claim  as 
to  lay  a  reasonable  ground  for  the 
defendant's  making  the  promise; 
whereas,  in  the-  present  case,  he 
would  not  have  to  prove  anything 
beyond  the  &ct  that  there  had  been 
a  dispute  between  himself  and  the 
defendant  as  to  the  existence  of  a 
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debt.  A  man  maj  threaten  to 
bring  an  action  against  any  stranger 
he  may  happen  to  meet  in  the 
street.  Where  an  action  is  depend- 
ing upon  the  forbearing  to  prose- 
cute, it  is  a  sufficient  consideration 
for  a  promise  to  pay  a  certain  sum  of 
money,  for,  beside  other  advantages, 
the  party  promising  would  save  the 
extra  costs,  which  he  would  have 
to  pay  even  if  he  was  successful." 

The  same  ground  has  been  taken 
in  other  instances;  see  Prater  v. 
ARUer,  25  Alabama,  321 ;  SteuoaH 
V.  Bradford,  26  Id.  410.  In  Prater 
y.  MUler  the  devisees  in  a  will 
promised  to  pay  the  heir  at  law  a 
certain  sum  in  consideration  of  his 
withdrawing  all  opposition  and  suf- 
fering the  will  to  be  admitted  to 
probate,  and  it  was  adjudged  that 
he  could  not  recover  on  the  agree- 
ment without  proof  that  he  had 
some  ground  for  contesting  the  will, 
or  that  there  was  a  reasonable  doubt 
as  to  its  validity.  So  in  Stewart  v. 
Bradford  it  was  held  not  to  be  er- 
roneous to  refuse  to  instruct  the 
jury  that  if  they  believed  there  was 
a  controversy  between  the  plaintiff 
and  defendant  as  to  whether  the 
former  had  defrauded  the  latter  in 
the  sale  on  which  the  action  was 
broughtt  and  that  the  plaintiff,  in  set- 
tlement of  the  controversy,  agreed 
to  deduct  $100  from  the  price,  then 
the  defendant  would  be  entitled  to 
an  abatement  to  that  amount. 

The  fair  inference  from  these  de- 
cisions seems  to  be  that  a  com- 
promise cannot  be  enforced  by  suit 
unless  it  is  alleged  and  proved  that 
the  plaintiff  believed  in  the  validity 
of  his  original  demand,  nor  when  it 
appears  in  evidence  that  no  circum- 
yoL.  IL — 108. 


stances  existed  to  justify  his  belief. 
Thus  regarded,  the  conclusion  is 
obviously  just,  and  essential  to  pre- 
vent extortion  and  abusa  One  who 
knowingly  makes  an  unfounded 
claim  should  not  be  allowed  to  use 
it  as  a  means  of  profit,  nor  should 
he  be  allowed  to  rely  on  his  igno- 
rance as  a  proof  of  good  faith,  when 
he  has  the  notice,  which  is  equiva- 
lent to  knowledge.  It  was  said  in 
Cook  V.  Wright,  1  Best  &  Smith, 
569,  that  perhaps  "  the  declaration 
in  Edwards  v.  Baugh  ought  to  have 
been  construed  as  disclosing  a  com- 
promise of  a  real  bond  fide  claim  ;" 
and  Lord  Abinger  virtually  con- 
ceded that  if  this  had  sufficiently  ap- 
peared, the  action  might  have  been 
maintained.  For  if  the  judgment 
is  to  be  r^arded  as  going  beyond 
that  point,  and  determining  that  a 
declaration  on  a  compromise  must 
aver  that  it  was  made  in  considera- 
tion of  the  settlement  of  a  demand 
that  could  have  been  enforced  by 
suit,  it  is  contrary  to  the  main  cur- 
rent of  authority  in  the  English 
courts,  and  in  our  own. 

In  Richardson  v.  Mellish,  2  Bing., 
229,  Best,  C.  J.,  remarked,  on  the 
authority  of  a  passage  in  Viner's 
Abridgment,  that  although  the 
surrender  of  an  estate  at  will  by 
the  tenant  could  not,  of  itself,  be  a 
consideration,  yet,  if  there  was  a 
doubt  whether  it  was  an  estate  at 
will,  the  case  would  be  different, 
and  the  consideration  good.  So,  in 
Cook  V.  Wright,  1  Best  &  Smith, 
559,  the  defendant,  being  the  agent 
for  certain  houses,  was  notified  by 
the  commissioners  that  he  was  per- 
sonally liable  for  some  local  assess- 
ments ;  believing  himself  not  to  be 
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liable,  but  knowiDg  that  the  plain- 
tiff thought  otherwise,  and  would 
institute  proceedings  against  him, 
he  compromised  the  claims  by 
giving  two  promissory  notes,  and 
in  the  action  brought  upon  the 
notes  judgment  was  entered  for  the 
plaintiffi.  So,  in  the  recent  case  of 
CaUisher  v.  Buclvoffsheim,  Law 
Rep.  5  Q.  B.  449,  the  declaration 
averred  the  existence  of  debts  due 
from  several  persons  to  the  plain- 
tiff, and  that  in  consideration  the 
latter  would  refrain  from  proceed- 
ing thereon,  the  defendant  promised 
to  deliver  certain  securities,  for  the 
breach  of  which  agreement  the 
present  action  was  commenced. 
The  plea  alleged  that  no  such  debts 
.existed ;  but  upon  demurrer  the  de- 
claration was  sustained.  "Our  judg- 
ment," said  Gockbum,  C.  J.,  "  must 
be  for  the  plaintiff.  No  doubt  it 
must  be  taken  that  there  was,  in 
&ct,  no  claim  by  the  plaintiff  which 
could  be  prosecuted  by  legal  pro- 
ceedings to  A  successful  issue ;  but 
this  does  not  vitiate  the  contract  or 
destroy  the  validity  of  what  is 
alleged  as  the  consideration.  The 
authorities  clearly  establish  that  if 
an  agreement  is  made  to  compro- 
mise a  disputed  claim«  forbearance 
to  sue  in  respect  of  that  claim  is  a 
good  consideration;  and  whether 
proceedings  to  enforce  the  disputed 
claim  have  or  have  not  been  insti- 
tuted makes  no  difference.  If  the 
defendant's  contention  were  adopted, 
it  would  result  that  in  no  case  of  a 
doubtful  claim  could  a  compromise 
be  enforced.  Every  day  a  compro- 
mise is  effected  on  the  ground  that 
the  party  making  it  has  a  chance  of 
succeeding  in  it,  and  if  he  bond  fide 


believes  he  has  a  fair  chance  of  suc- 
cess, he  has  a  reasonable  ground  for 
suing,  and  his  forbearance  to  sue 
will  constitute  a  good  consideration^ 
When  such  a  person  forbears  to 
sue  he  gives  up  what  he  believes  to 
be  a  right  of  action,  and  the  other 
party  gets  an  advantage,  and,  ia- 
stead  of  being  annoyed  with  an 
action,  he  escapes  fix^m  the  vexa- 
tions incident  to  it.  The  defend- 
ant's contention  is  unsupported  by 
authority.  It  would  be  another  mat- 
ter if  a  person  made  a  claim  which  he 
knew  to  be  unfounded,  and,  by  com- 
promise, derived  an  advantage  under 
it ;  in  that  case  his  conduct  would 
be  fraudulent.  [Jn/ra,  p.  1731.] 
If  the  plea  had  alleged  that  the  plain- 
tiff knew  he  had  no  real  claim,  that 
would  have  heisn  an  answer  to  the 
action."  "  If,"  said  Blackburn,  J., 
in  the  same  case,  "  we  are  to  infer 
that  the  plaintiff  believed  that  some 
money  was  due  to  him,  his  claim 
was  honest,  and  the  compromise  of 
that  claim  would  be  binding, 
and  would  form  a  good  considera- 
tion, although  the  plaintiff,  if  he 
had  prosecuted  his  original  claim, 
would  have  been  defeated.  This 
case  is  decided  by  Cook  v.  WrighL 
In  that  case  it  appears  from  the 
evidence  that  the  defendant  knew 
that  the  original  claim  of  the  plain- 
tiff was  invalid,  yet  he  was  held 
liable,  as  the  plaintiff  believed  his 
claim  to  be  good.  The  Court  says, 
that  *  the  real  consideration  depends 
on  the  reality  of  the  claim  made, 
and  the  bond  fides  of  the  compro- 
mise. 

Although  a  compromise  is  not 
leas  obligatory  because  the  event 
shows  that  there  iraa  no  foundation 
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for  the  doubt  which  lay  at   the 
foandation  of  the  agreemeDt,  it  is 
alflo   true  that  aleatory  contracts 
may,  like  all  others,  be  set  aside,  if 
it  appears  that  a  material    ftct, 
which  was  regarded  as  certain,  did 
not  exist.    A  policy  of  insurance 
on  a  ship  from  one  port  to  another 
may  be  valid,  although  she  had 
reached  her  destination  or  was  lost 
before  the  insurance  was  effected; 
but  no  recovery  can  be  had  upon 
it  if  the  vessel  did  not  sail,  or  sailed 
upon  a  different  voyage.     Bo,  sea- 
worthiness at  the  inception  of  the 
risk  is  a  condition  precedent,  with- 
out which  the  insured  is  not  liable 
for  the  premium,  nor  the  insurers  for 
the  loss;   see  2  American  Lead. 
Cases,  766, 5  ed.    In  like  manner,  if 
a  written  contract  were  to  recite  that 
the  father  of  the  parties  of  the  first 
part  had  bequeathed  his  estate  to 
them,  and  that  they  had  agreed  to 
pay  a  sum  certain  to  the  party  of 
the  second  part  in  full  of  his  claim 
as  next  of  kin,  and  for  the  purpose 
of  preventing  litigation  as  to  the 
validity  of  the  will,  it  would  be  a 
good  answer  to  a  suit  on  the  agree- 
ment that  it  was  founded  on  a  belief 
in  the  illegitimacy  of  the  defendants, 
which  had  been  shown  to  be  erro- 
neous by  the  discovery  of  the  mar- 
riage certificate  of  their  parents, 
or  an  entry  in  the  parish  books. 
So,  when  the  liability  of  the  defend- 
ant is  taken  tot  granted,  and  the 
only  dispute  is  as  to  the  amount 
due,  the  agreement  will  not  be  en- 
forced if  it  appears  that  he  was 
not  liable;  Lawton  v;  Oampian,  18 
Beavan,  87 ;  ante,  p.  1690.    So  a  set- 
tlement based  on  the  supposition 
that  an  account  has  been  correctly 


stated  may  be  set  aside  on  proof  of 
the  existence  of  errors  which  had 
passed  unperceived;  Rosa  v.  Mo- 
Laughlirif  7  Grattan,  86. 

The  question  in  such  cases  is,  What 
was  the  risk  against  which  the 
parties  intended  to  provide?  Risk 
necessarily  implies  uncertainty,  and 
it  is  not  an  answer  that  the  doubt 
would  not  have  arisen  if  they  had 
been  better  informed.  But  a  mis- 
take of  law  or  fact  on  a  point  which 
lies  without  the  risk,  and  which  both 
parties  regard  as  certain,  may  in- 
validate the  contract;  Stokeley  v. 
Stokeletfy  1  Vesey  &  Beames,  31 ; 
Bellas  V.  Hays,  5  Serg.  &  Rawle, 
427, 440;  Trigg  v.  Read,  6  Humph- 
reys,  537 ;  Nahours  v.  Oocke,  24  Mis- 
sissippi, 52. 

In  Bellas  v.  Hays,  the  question 
was  whether  the  defendant  in  an 
action  of  covenant  for  the  price  of  a 
patent  which  had  been  sold  to  him 
by  the  plaintiff,  could  prove  that 
the  invention  was  not  original,  an<} 
that  the  patent  was  consequently  in- 
valid, and  it  was  contended  that  such 
evidence  was  inadmissible,  because 
the  purchaser  had  implicitly  agreed 
to  take  the  risk.  Gibson,  C.  J.,  said : 
^  At  first  view,  there  appears  to  be 
some  contradiction  in  the  cases  on 
the  subject  In  severali  mistake 
only,  without  suppression  of  the 
truth  or  suggestion  of  a  falsehood, 
has  been  held  insufficient  to  set 
aside  the  agreement,  as  in  Can  v. 
Can,  1  P.  Wms.  723.  So  in  PuUm 
V.  Ready,  2  Atk.  587,  Lord  Hard- 
wick^  says,  'there  is  nothing  more 
mischievous  than  for  this  court  to 
decree  a  forfeiture  after  an  agree- 
ment, in  which,  if  there  is  any  mis- 
take, it  is  the  mistake  of  aU  the 
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parties  to  the  articles,  and  no  one  of 
them  is  more  under  an  imposUion 
than  the  others.'  It  will  be  found, 
however,  this  doctrine  is  applicable 
only  to  cases  where  the  right  or 
thing,  which  is  the  subject  of  the 
contract,  is  evidently  itself  doubtful, 
which  is  a  circumstance  always 
sufficient  to  support  an  agreement, 
if  no  un&ir  advantage  be  taken  in 
other  respects.  In  such  case,  the 
assent  of  the  parties  to  treat  on  the 
subject  as  it  then  stood  being  com- 
plete and  full,  they  proceed  on  an 
evident  supposition  that  the  &ct 
which  is  the  cause  of  the  agreement 
is  doubtful,  and  each  is  understood 
to  take  on  himself  the  risk  of  its 
turning  out  in  a  way  favorable  to 
him.  On  this  principle,  every 
wager  and  every  contract  of  insur- 
ance depend,  and  without  it  there 
could  be  no  such  thing  as  a  com- 
promise of  a  doubtful  right.  Where 
a  particular  fact  is  known  to  be 
doubtful,  or  supposed  to  be  so,  if  the 
party  to  be  benefited  n^lect  to 
secure  himself  by  a  covenant,  he 
will  be  without  remedy,  if  it  turn 
out  contrary  to  his  expectations,  for 
he  will  be  considered  as  having 
paid  his  money  for  the  benefit  of  a 
chance.  It  would  seem  to  me,  that 
whether  the  invention  which  is  the 
subject  of  the  plaintiff's  patent 
were  valuable  or  not,  was  in  its 
nature  doubtful,  and  that  the  de- 
fendant took  the  risk  of  that  matter 
on  himself;  but  the  validity  of  the 
right,  on  the  ground  of  originality 
of  invention,  is  another  matter  of 
which  I  will  speak  hereafter.  The 
cases  of  this  kind  to  be  found  in  the 
books  mostly  relate  to  agreements 
the  intention  of  which  was  to  settle 


&mily  disputes,  which  is  a  favorite 
object  with  courts  of  chancery ;  yet 
even  there  it  is  held  the  parties 
must  be  acquainted  with  their  rights 
Bsfar  as  they  can  be  ascertained,  or 
at  least  with  the  nature  and  extent  of 
the  information  that  can  he  ohiained 
respecting  them,  which  in  the  absoioe 
of  fraud  is  going  pretty  far ;  Pusey 
V.  Desbouvrie,  3  P.  Wma.  316. 
There  is,  however,  another  class  of 
cases  where  an  agreement  entered 
into  on  an  erroneous  presumption 
by  one  of  the  parties  of  the  exist- 
ence  of  a  fact,  is  held  to  be  as  to 
him  of  no  force,  for  he  gave  his 
assent  to  the  agreement,  not  abso- 
lutely, but  on  conditions  which  are 
not  verified  by  the  event:  and  it 
will  be  immaterial  whether  all  par- 
ties were  equally  ignorant  or  not; 
for  if  there  was  any  concealment  of 
a  fact  within  the  knowledge  of  the 
opposite  party,  that  of  itself  consti- 
tutes fraud,  which  is  a  distinct 
ground  of  relief.  Thus  in  Cocking 
V.  PraU,  1  Ves.  400,  an  intestate's 
widow  and  daughter  entered  into  an 
agreement  as  to  the  personal  estate: 
the  daughter  married  and  died :  the 
husband  brought  a  bill  to  be  re- 
lieved against  the  agreem^it,  on  the 
ground  of  mistake  on  the  part  of 
his  wife  as  to  the  value  of  her  shares 
Sir  John  Strange,  in  the  absence 
of  the  chancellor,  observed,  that 
whether  there  had  been  suppressio 
veri,  was  not  clear  on  the  evid^ice, 
but  that  there  was  another  founda- 
tion to  interpose,  to  wit,  that  it 
afterward  appeared  the  personal  es- 
tate was  greater  than  the  daughter 
supposed,  and  that  the  husband 
would  be  permitted  to  come  into 
chancery  to  take  advantage  of  her 
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want  of  knovfledge.  Bo  in  Lans- 
down  v.  Langdownf  Moeely,  364, 
where  two  brothere  claiming  an 
estate,  applied  to  a  country  school- 
master,  who  (as  was  to  be  expected), 
ignorantlj  gave  it  in  favor  of  the 
younger,  because  he  had  read  in  the 
clerks'  remembrancer  that  lands 
cannot  ascend,  and  thereupon  the 
eldest  having  consented  to  divide 
the  land,  saying  he  would  rather  do 
so  than  go  to  law,  even  if  he  had 
the  right,  and  having  created  [exe- 
cuted] deeds  of  lease  and  release, 
these  were  decreed  to  be  delivered 
up,  although  there  was  nothing  like 
concealment,  or  exclusive  knowledge 
of  a  fact  or  anything  else,  imputable 
to  any  one.  There  are  many  other 
eases  to  the  same  purpose ;  Turner 
V.  Turner,  2  Gh.  Bep.  11 ;  Bingham 
▼•  Bingham,  1  Ves.  126;  Oee  v. 
Spencer,  1  Vern.  19,  and  Luxford^s 
tase  there  cited.  If  then  the  patent 
right  were  invalid,  there  can  be 
little  doubt  the  defendant  would  not 
be  bound  by  the  contract ;  for  it  is 
out  of  all  reason  to  suppose  he  pur- 
chased the  right  under  any  other 
notion  than  that  of  its  being  a  valid 
one." 

The  line  is  also  accurately  d  rawn  in 
the  following  extract  from  the  judg- 
ment in  Trigg  v.  Read,  6  Humph- 
reys, 529:  ''Inthecaseof/Sto^/eyv. 
Stokeley,  1  Vesey  &  Beames,  31,  Lord 
Eldon  seems  to  have  thought  that 
there  might  be  a  distinction  between 
eases  where  there  is  a  doubt  raised  be- 
tween the  parties  as  to  their  rights, 
and  a  compromise  is  made  upon  the 
£)oting  of  that  doubt,  and  cases  where 
the  parties  act  upon  a  supposition  of 
right  in  one  of  the  parties  without  a 
doubt  upon  it    The  former  might 


be  held  obligatory  when  the  latter 
ought  not  to  be ;  but  his  lordship  ad- 
mitted that  the  doctrine  attributed 
to  Lord  Macclesfield  was  otherwise. 
Mr.  Story,  in  commenting  upon  this 
case  (sect.  129,  Equity  Jurispru- 
dence), says:  'It  may  be  gathered 
from  these  remarks  that  Lord 
Eldon's  own  opinion  was  that  an 
agreement  made  or  act  done,  not 
upon  a  doubt  of  title,  but  upon 
ignorance  of  any  title  in  the  party, 
ought  not  to  be  obligatory  upon  him 
though  arising  solely  from  a  mistake 
of  law.'  If  this  great  chancery 
lawyer  thought  that  a  legal  miscon- 
struction of  a  party's  title,  he  hav- 
ing knowledge  of  the  existence  of  it, 
by  which  he  is  induced  to  part  from 
it,  ought  not  to  be  obligatory  upon 
him,  how  much  stronger  would  have 
been  his  opinion  in  favor  of  one 
who  had  thus  parted  from  his  right 
without  a  knowledge  of  its  existence 
in  point  of  fact,  and  not  upon  a 
misconstruction  of  it. 

^  This  doctrine  is  so  consonant  with 
reason,  and  a  contrary  one  would 
be  so  monstrous  in  its  consequences, 
that  it  is  strange  there  should  be 
any  controversy  about  it.  In  point 
of  fisu^,  when  it  is  properly  under- 
stood, we  think  there  is  none.  A 
tenant  for  yeai^s  sells  his  interest  in 
the  premises ;  the  reversioner  or  re- 
mainderman has  previously  died, 
bequeathing  him  the  fee,  or  has 
conveyed  it  to  him  by  a  release,  oi 
which  fiu!t  he  is  ignorant  at  the 
time  of  hb  contract  of  sale.  Shall 
the  purchaser  acquire  the  fee? 
Surely  not;  for  the  parties  con- 
tracted for  the  term,  and  in  mutual 
ignorance  that  it  had  been  previously 
vested  with  the  fee.    And  so,  vice 
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versdf  if  the  vendee  had  bought  the 
fee  believing  it  to  be  vested  in  the 
vendor,  and  it  turns  out  that  the 
vendor's  interest  is  but  for  a  term  of 
years,  the  vendor  shall  be  relieved. 
Such  is  the  law  when  the  contract 
is  made  in  ignorance  of  the  exist- 
ence of  any  right  or  title  in  the 
party.  So  it  is  if  it  be  made  with 
the  knowledge  of  the  ezistence  of 
some  right  or  title,  but  in  ignorance 
of  any  material  fact,  affecting  the 
nature  or  value  of  this  right  or 
title,  essential  to  the  character  of 
the  contract,  and  an  e£Scient  cause 
in  its  concoction. 

"Therefore,  although,  as  we  have 
seen,  it  was  held  in  England  as  un- 
questionable doctrine,  in  cases  of  or- 
dinary contracts,  that  if  a  party 
acting  in  ignorance  of  a  plain  and 
settled. itdnciple  of  law  is  induced 
to  give  up  a  part  of  his  indisputable 
property  to  another,  a  Court  of 
Chancery  will  relieve  him;  yet  in 
the  case  of  a  compromise  of  a 
doubtful  right,  if  the  compromise 
be  fairly  made  in  mistake  of  the 
law  as  applicable  to  that  doubt,  the 
compromise  is  binding.  In  illus- 
tration: if  it  be  doubtful  in  the 
construction  of  a  will,  or  deed, 
whether  the  words  'heirs  of  the 
body,' '  issue,'  '  children,'  be  words 
of  limitation  or  words  of  purchase, 
and  a  compromise  be  made,  by 
which  either  a  life  estate  or  an  ab- 
solute estate  is  assured  to  devisee  or 
vendee,  as  the  fair  construction  of 
the  will  or  deed,  the  compromise 
will  be  binding  upon  the  parties 
though  the  true  legal  construction 
of  the  instrument  be  different;  but 
this  compromise  does  not  affect  any 
right  the  parties  may  have  from  any 


other  source,  and  is  only  obligatory 
so  &r  as  the  construction  of  the  in- 
strument   is    involved;    therefore, 
though  a  release  may  have  been  ex- 
ecuted under  this  construction,  yet, 
if  either  party  have  right  or  title  to 
the  property  paramount  to  the  will 
or  deed,  and  is  in  ignorance  of  it, 
this  right  is  not  afiected  by  the  re- 
lease.   So  it  is,  if  the  right  compro- 
mised  be  doubtful  in  point  of  &ct, 
no  other  fiiot  than  that  upon  which 
the  doubt  is  supposed  to  rest,  and 
which  is  presKited  for  compromise, 
is   precluded  by  the  compromisa 
As  if  the  party  claims  as  heir  at 
law,  and  it  be  doubtful  if  he  be  the 
heir  at  law,  and   in  case  of  this 
doubt   he  compromise   his   right; 
yet,  if  it  turn  out  that,  though  not 
heir  at  law,  he  is  devisee  of  the 
property,  his  right  as  devisee  is  not 
compromised.    So  if  he    compro- 
mise upon  the  mistaken  apprehen- 
sion that  he  is  or  is  not  devisee,  but 
it  turns  out  that  he  is  entitled  as 
heir  at  law,  his  right  as  heir  at  law 
is  not  compromised." 

It  results  from  what  has  been 
said,  that  although  a  compromise  is 
not  necessarily  invalid  because  the 
parties  believed  that  to  be  doobtful 
which  was  in  fact  certain,  it  is,  never- 
theless, a  good  ground  for  setting 
aside  such  an  agreement  that  it 
was  based  on  a  belief  in  the  validity 
of  a  right  which  was  doubtful^  and 
ultimately  proved  not  to  exist.  The 
presumption,  however,  is  that  a  com- 
promise was  intended  to  cover  the 
whole  ground  and  put  an  end  to 
controversy,  and  that  the  onus  is 
on  him  who  alleges  that  anything 
was  excepted  from  the  operation  of 
the  agreement,  and  remains  open  to 
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litigation;  see  Bennet  y.  Paine,  6 
Watts,  269. 

For  like  reasons,  a  controverted 
or  doubtful  question  of  fiu;t  or  law 
is  not  a  su£Scient  basis  for  a  com- 
promise, unless  it  appears  that  the 
party  who  seeks  to  enforce  the  agree- 
ment had  a  beneficial  interest  in  the 
fund  or  property  in  dispute;  /Sso- 
man  v.  Seaman,  12  Wendell,  381; 
Busby  v.  Conoway,  8  Maryland,  66 ; 
and  in  these  instances  it  was  held 
to  be  a  iatal  objection  to  a  suit  on 
an  agreement  to  pay  a  sum  of  money 
in  consideration  of  the  withdrawal 
of  a  caveat  to  a  will,  that  the  dec- 
laration did  not  all^;e  that  the 
testator  had  left  assets  to  which  the 
plaintiff  would  have  succeeded  if  the 
will  bad  been  set  aside.  In  the  latter 
case  Eccleston,  J.,  said :  **  The  case 
of  Seajnan  v.  Seaman,  12  Wend.  381, 
is  very  similar  to  the  present  in  sev- 
eral important  particulars.  There 
the  count  alleged  that  the  father  of 
the  plaintifi*  and  of  the  defendants 
left  a  will,  io  which  he  gave  to  the  de- 
fendants and  others  a  large  amount 
of  property,  real  and  personal,  and 
after  death  of  the  father,  and  before 
the  will  was  proved,  the  plaintiff 
became  dissatisfied  with  its  pro- 
visions, and  entertaining  doubts  in 
r^ard  to  the  sanity  of  the  testator 
at  the  time  of  the  execution  of  the 
will,  he  filed  a  caveat  against  its 
being  admitted  to  probate;  that 
subsequently,  in  consideration  that 
the  plaintiff  would  withhold  all 
opposition  to  the  proving  of  the 
will,  the  defendants  promised,  in 
case  the  will  should  be  proved  and 
allowed,  to  pay  the  plaintiff  $500. 
The  plaintiff  also  averred  that,  in 
consideration  of  the  promise  of  the 


defendants,  he  promised  to  withhold 
all  opposition  to  the  probate  of  the 
will,  and  that  he  made  no  further 
opposition  thereto,  and  that  the  will 
was  therefore  duly  proved  and  al- 
lowed, and  letters  testamentary  were 
issued  thereon  to  the  defendants,  who 
were  named  as  executors  in  the  will. 
Upon  a  demurrer  judgment  was 
given  in  favor  of  the  defendants,  and 
Nelson,  J.,  speaking  for  the  Court, 
says:  *As,  however,  it  does  not  suflS- 
ciently  appear  in  the  declaration 
that  the  plaintiff  was  particularly 
interested  in  setting  aside  the  will 
of  his  father,  and  without  this  he 
could  have  no  interest  in  contesting  it 
before  the  Surrogate,  and,  of  course, 
lost  nothing  ^y  the  agreement,  I 
think  the  demurrer  well  taken.'  In 
the  particular  which  rendered  the 
narr  defective,  the  one  before  us  is 
certainly  quite  as  defective." 

Risk  b  of  the  essence  of  an  alea- 
tory contract,  and  the  latter  will  fail 
if  the  case  be  one  where,  from  the  na- 
ture of  things,  no  doubt  could  exist. 
A  wager  whether  two  and  two  make 
four  would  be  within  this  principle, 
and  so  is  an  agreement  for  an  in- 
demnity against  an  imaginary  risk. 
See  Oabot  v.  Hoskina,  3  Pickering, 
83;  Hayes  v.  Thorn,  8  Foster,  386. 
And  it  has  been  contended  in  some 
instances  that  when  the  facts  are 
ascertained,  and  the  only  question 
is  as  to  the  law,  it  is  in  legal  con- 
templation sure,  and  cannot  be  the 
subject  of  a  compromise  or  serve  as 
the  consideration  for  a  contract  of 
sale.  See  Morey  v.  Newfane,  8 
Barb.  645;  Sherman  v.  Bernard, 
19  Id.  291 ;  Bud>y  v.  Conoway,  8 
Maryland,  55 ;  JarvU  v.  Sutton,  3 
Indiana,  289 ;  Oabot  v.  Hoskins,  3 
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Pickering,  83 ;  Porter  v.  Miller,  26 
Alabama,  320 ;  Stewart  v,  Beadfard, 
26  Id.  414;  Spohn  v.  HoUingshead, 
8  Blackford,  415 ;  Kidder  v.  Blake, 
45  New  Hampshire,  530. 

In  Shermcm  v.  Bernard,  19  Bar- 
bour, 291,  the  Court  of  Appeals  de- 
clared an  Act  of  Assembly  uncon- 
stitutional and  void,  and  that  agree- 
ments made  in  pursuance  of  it  were 
invalid ;  and  it  was  held  to  follow 
that  the  sale  of  such  a  contract  did 
not  constitute  a  good  consideration, 
although  the  question  was  pending 
when  the  contract  was  executed, 
and  the  purchasers  agreed  to  take 
the  risk. 

Strong,  J.,  said : "  The  naked  legal 
proposition  that  thebaic  of  an  abso- 
lutely void  chose  in  action  will  not 
form  any  consideration  for  a  promise 
is,  I  think,  incontrovertible.  If  void, 
no  legal  obligation  is  created  by  it ; 
and  it  is  in  the  view  of  the  law  as 
if  it  did  not  exist.  Void  things  are  as 
no  things,  and  some  value  is  essen- 
tial to  a  valid  consideration  (Story 
on  Contracts,  §  443).  The  princi- 
ple is  the  same,  notwithstanding 
such  chose  in  action  is  salable  in 
market  for  the  full  value  that  would 
attach  to  it  if  valid.  If  the  law 
does  not  recognize  it  as  having  some 
binding  force  and  will  not  enforce 
it,  a  note  given  upon  tlie  sale  of  it 
will  be  invalid  for  want  of  consid- 
eration. It  has  no  intrinsic,  no 
legal  value,  and  therefore  in  law 
no  value.  Although  salable  in 
market,  if  the  sale  is  on  credit  no 
legal  debt  is  thereby  created ;  pay- 
ment may  be  resisted  for  want  of 
consideration  ;  and  if  the  sale  is  for 
cash,  if  the  money  paid  cannot  be 
recovered  back,  it  is  not  because  a 


consideration  was  received  for  it, 
but  upon  the  principle  which  pre- 
cludes the  recovery  of  money  vol- 
untarily paid,  with  a  full  knowledge 
of  all  the  &cts.    It  is  set  up  in  the 
answer  in  this  case,  that  at  the  time 
of  the  sale  of  the  canal  contract, 
and  the  execution  of  the  notes,  the 
question  of  the  constitutionality  of 
the  Act  of  the  Legislature,  and  the 
validity  of  the  contracts  made  un- 
der it,  was  pending  and  undeter- 
termined  in  the  Court  of  Appeals, 
and  that  the  purchase  of  the  con- 
tract was  made  with  express  refer- 
ence thereto,  and  at  the  risk  of  the 
purchasers,  in  respect  to  that  ques- 
tion and  the  decision ;  they  agree- 
ing to  pay  a  certain  sum  absolutely, 
and  a  ^rther  sum  in  case  the  law 
should  be  declared  valid.    And  it 
is  claimed  on  the  part  of  the  de- 
fendant   that    these    facts    distin- 
guish the  present  case  from  that 
of  Rodman  v.  Munson,  and  bring  it 
within  the  principle  of  the  law  that 
the  compromise  or  purchase  of  a 
doubtful  claim  is  a  good  considera- 
tion for  a  contract.    The  learned 
justice  at  special    term  took  this 
view  of  the  case,  and  placed  his  de- 
dsion  upon  that  principle    Com- 
promises  of   doubtftil    claims  are 
held  by  the  law  a  sufficient  consid- 
eration for  a  promise  founded  upon 
them,  for  the  reason  that  they  have 
for  their  object  the  prevention  of 
litigation,  which  is  important  to  the 
parties  and  the  public    Chitty  on 
Contracts,  4th  Am.  ed.,  36 ;  Story  on 
Contracts,  §  440 ;  RusseU  v.  Cook,  3 
Hill,  504 ;  StewH  v.  Ahrenfeldt,  4 
Denio,  189.    But  the  claims  must 
be  really  doubtAil;    if  they   are 
manifestly   without   foundation,   a 
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Bettlement  of  them  will  not  support 
a  promise. 

*'  The  doctrine  that  a  sale  of  a 
doubtful  right  is  a  good  considera- 
tion, must  stand  upon  a  different 
foundation.  It  must  be  that  the 
claim  has  some  l^;al  value;  that 
there  is  a  legal  possibility  that  it 
can  h%  enforced,  and  prove  a  benefit 
to  the  purchaser.  When  the  doubts 
relate  to  the  facts,  then  there  is  such 
value  and  such  a  possibility.  The 
mere  circumstance  that  the  pur- 
chasers stipulated  to  take  the  risk 
as  to  the  validity  of  the  Act  of  the 
Legislature,  and  the  contract,  does 
not  vary  the  law  of  the  case.  It  is 
important  as  evidence  that  the 
transaction  was  regarded  and  treated 
as  the  sale  and  purchase  of  a  doubt- 
ful right ;  but  if  the  contract  was 
of  no  value,  and  the  principle  as  to 
doubtful  rights  which  is  invoked  is 
not  applicable,  that  stipulation  was 
¥Fithout  consideration  and  void.  In 
all  cases  of  sales  of  choses  in  action 
or  possession,  having  any  value  so 
as  to  constitute  a  consideration  for 
the  price  paid  or  agreed  to  be  paid, 
in  the  absence  of  fraud,  and  war^ 
ranty  express  or  implied,  and  any 
express  stipulation  on  the  subject, 
the  law  casts  on  the  purchaser  all 
risks.  The  only  doubts  in  relation 
\o  the  contract  in  this  case  which 
existed  were,  whether  the  Act  of  the 
Legislature  was  in  conflict  with  the 
constitution  or  not,  and  if  it  was, 
whether  contracts  under  it  were  void 
or  valid.  All  the  &cts  connected 
with  them  were  well  understood, 
and  the  questions  were  purely  ques- 
tions of  law. 

"  No  case  has  been  cited  holding 
that  the  sale  of  a  worthless  claim  is 


a  good  consideration  merely  because 
doubts  were  entertained  as  to  the 
law  in  relation  to  it,  when  all  the 
fiu^ts  were  known  and  conceded,  and 
I  have  not  found  any  such  case.  I 
am  not  able  to  assent  to  the  position. 
The  existence  and  extent  of  doubts 
on  legal  questions  must,  in  fact,  de- 
pend very  much  on  the  legal  attain- 
ments of  individuals;  legal  princi- 
ples familiar  and  clear  to  some,  are 
unknown  or  quite  obscure  to  others ; 
and  to  ascertain  whether  there  were 
serious  doubts  in  any  given  case,  an 
issue  must  be  formed  and  proof 
given  upon  it,  or  the  court  must 
speculate  on  the  subject.  I  think 
no  such  inquiry  can  be  instituted, 
and  that  the  maxim  of  the  law  ap- 
plies, that  every  man  is  presumed  to 
know  the  law.  Broom's  Legal 
Maxims,  122. 

"  In  Oabat  v.  HcMns,  8  Pick.  83, 
the  defendants  erroneously  supposed 
they  were  under  a  l^al  liability 
to  the  United  States,  arising  out  of 
facts  well  known  to  the  parties,  and 
promised  to  pay  the  plaintiffi  a 
sum  of  money  on  their  assuming 
the  risk  and  agreeing  to  indemnify 
the  defendants.  The  promise  was 
held  to  be  without  consideration  and 
void.  Parker,  Ch.  J.,  in  delivering 
the  opinion  of  the  court,  says :  'We 
cannot  suppose  that  a  mere  ideal 
danger,  which  has  no  foundation  in 
&ct  or  in  law,  can  form  the  sub- 
stratum of  a  contract  by  which  the 
one  who  assumes  it  can  claim  in- 
demnity.' And  again : '  There  must 
be,  as  a  legal  foundation  for  a 
promise,  either  an  actual  danger  or 
a  suspension  or  forbearance  of  right, 
or  a  possibility  of  loss,  occasioned 
to  one  to  whom  the  promise  is  made, 
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to  give  it  validity.'  In  Morey  v. 
The  Town  of  Newfane,  8  Barb.  646, 
it  was  held  that  a  claim  against  a 
town  for  damages  occasioned  by  a 
highway  being  out  of  repair,  being 
without  foundation,  was  not  a  su£S^- 
cient  consideration  for  a  promise 
made  by  the  town,  by  a  vote  of  the 
electors  at  town  meeting,  to  pay  the 
claim." 

It  does  not  appear  that  there  is 
any  sufficient  ground  for  the  dis- 
tinction which  was  relied  on  in  these 
instances.  Whether  the  point  in 
dispute  is  one  of  fact  or  law,  the 
material  inquiry  is,  had  the  party 
who  seeks  to  enforce  the  agreement 
reasonable  and  probable  cause  for 
believing  that  the  question  was 
doubtful,  and  that  the  right  might 
ultimately  prove  to  be  with  him? 
The  point  may  be  so  clear  that  this 
question  can  only  be  answered  in 
one  way,  and  the  compromise  will 
then  be  invalid ;  but  if  the  ques- 
tion was  one  about  which  counsel 
differed  and  courts  might  disagree, 
it  is  preposterous  to  treat  that  as 
assured  which  every  one  r^arded 
as  more  than  ordinarily  hazardous. 
Strictly  speaking,  everything  is 
certain,  and  there  is  no  such  thing 
as  chance,  that  which  men  call 
doubtful  being  simply  that  which 
they  cannot  ascertain  from  a  defect 
of  knowledge ;  or  if  there  be  any 
problem  which  science  admits  her 
inability  to  compute,  even  if  fur- 
nished with  formulae  and  data,  it 
must  be  sought  in  that  class  of 
events  which,  like  the  verdict  of 
a  jury  or  the  decision  of  a  court, 
depends  in  a  greater  or  less  degree 
on  the  human  will,  and  not  on  the 
order  of  the  physical  universe.  The 


true  requisite  to  the  validity  of  a 
compromise,    insurance,    or    other 
aleatory  contract,  is  not  that  the 
&ct  shall  be  uncertain,  but  that 
the  parties  should  labor  under  an 
honest  doubt,  which  it  is  not  less 
worth    their  while  to  set  at  rest 
because  the  result  may  show  that 
one  or  both  of  them  had  no  cause 
for  anxiety;  McKirdey  v.  WaHdns^ 
13   Illinois,   140.    "Whether   the 
uncertainty  rests  upon  a  doubt  in 
point  of  fact,  or  a  doubt  in  point 
of  law,  if  both  parties  are  in  the 
same  ignorance,  the  fairness  of  the 
compromise  cannot  be  effected  by  a 
subsequent  investigation    and    re- 
sult ;"  Leonard  v.  Leonard,  2  Ball 
&   Beatty,  180.    The  same  view 
was  taken    in    Durham   v.    Wad- 
lington,  2  Strobhart*s  £q.  250,  261. 
As  uncertainty  is  essential  to  an 
aleatory  contract,  whether  it  be  a 
compromise,  wager  or  insurance,  so  if 
either  party  to  an  agreement  for  the 
settlement  of  a  controversy  knew 
that  either  the  Acts  or  the  law  were 
against  him,  and  was  aware  that 
the  other  party  would  not    have 
assented  if  he  had  been  equally 
weU    informed,  it    is    a  sufficient 
ground  for  refusing  to  carry  the 
agreement  into  efiect,  or  for  setting 
it  aside  after  it  has  been  executed 
by  payment  or  a  release,  and  re> 
storing  the  parties  to  their  original 
position.      This  is  the  more  just, 
because  the  nature  of  the  case  calls 
for  entire  good  &ith,  and  the  failure 
to  disclose  a  material  &ct  is  tanta- 
mount to  fraud;  Bishop  v.  Reed,  3 
Watts  &  Serg.,  261 ;  infra,  p.  1731. 
"When,"  said  Lord  Manners, "it  is 
made  manifest  that  the  compromise 
was  entered  into  between   parties 
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under  a  misappreheiisioii  of  a  fact 
known  to  the  one  party  or  his  agent, 
and  unknown  and  misrepresented  to 
the  other,  the  compromise  is  deficient 
in  that  which  is  essential  to  its  valid- 
ity, that  both  parties  were  in  equal 
ignorance;  *'  Leonard  v.  Leonard,  2 
Ball  &  Beatty,  180.  This  language 
was  cited  and  approved  in  Barnwell 
V.  Threadgill,  3  Jones'  Eq.,  50;  and 
it  may  be  said  in  general  that  when 
a  material  mistake  of  &ct  is  mutual, 
there  is  a  fiulure  of  consideration. 
Where  it  is  confined  to  one  of  the 
parties,  and  the  other  is  cognizant 
of  and  does  not  correct  the  error,  a 
court  of  equity  may  relieve  on  the 
ground  of  fraud ;  see  Bishop  v.  Reed. 

It  has  been  held  in  some  instances, 
that,  to  uphold  a  compromise,  the 
circumstances  must  afibrd  room  for 
a  reasonable  doubt;  and,  whatever 
may  be  thought  on  this  point,  it  is 
clear  that  the  demand  which  forms 
the  consideration  for  the  defendant's 
promise  must  not  be  so  entirely 
destitute  of  foundation  as  to  justify 
the  inference  that  the  plaintiff  knew 
it  was  invalid,  or  closed  his  eyes  that 
he  might  not  become  acquainted 
with  the  truth ;  see  Story's  Eq.  Ju- 
risprudence, §  128;  Doyle  v.  ffDonr 
nel,  56  Maine,  26;  Kidder  v.  Blake, 
45  New  Hampshire,  536 ;  Cogan  v. 
Stewart,  1  Hun,  412.  And  it  may 
be  said  in  general,  that  a  compro- 
mise will,  not  less  than  other  con- 
tracts, be  set  aside  where  it  appears 
^that  undue  advantage  has  been 
taken  of  age,  imbecility,  or  igno- 
rance; Underwood  v.  Brockman,  4 
Dana,  309;  Wheeler  v.  Smith,  58 
ante,  pp.  1234, 1237 ;  infra,  p.  1731. 

In  determining  whether  the  con- 
sideration of  a  compromise  is  ade- 


quate, regard  must  be  had  to  the 
chances  as  they  were  known  or  sus- 
ceptible of  being  computed  at  the 
time.  An  insurer  cannot  refuse  to 
pay  the  loss  because  it  is  largely  in 
excess  of  the  premium,  nor  can  one 
who  has  taken  the  odds  at  a  race 
complain  of  being  required  to  pay 
more  than  he  could  by  possibility 
have  gained.  For  a  like  reason, 
the  consideration  of  an  agreement 
among  rival  claimants  to  divide  the 
fund  or  property  in  dispute  may  be 
adequate,  although  a  judicial  inves- 
tigation would  have  shown  that  on^e 
of  them  relinquished  nothing  that 
he  could  have  successfully  main- 
tained. But  one  who  surrenders  an 
assured  title,  or  gives  value  in  any 
other  form  to  quiet  a  demand  which 
any  judicious  mind  would  have  re- 
garded as  invalid,  may  justly  allege 
inadequacy ;  and  if  this  is  gross  and 
coupled  with  circumstances  indicat- 
ing imposition  or  undue  influence, 
it  may  be  a  ground  for  the  interpo- 
sition of  a  chancellor;  ante,  p.  1237. 

COMPBOMISE  OF  PeKDINO  SuIT. 

Whatever  the  rule  may  be  under 
other  circumstances,  it  is  generally 
conceded  that  the  settlement  of  a 
pending  suit  is  a  valuable  consid- 
eration, whether  it  could  or  could 
not  have  been  prosecuted  to  judg- 
ment ;  Longridge  v.  DorviUe,  5  B. 
&  Aid.  117 ;  Edwards  v.  Baugh, 
11  M.  &  W.  641 ;  Morey  v.  New- 
fane,  8  Barb.  645 ;  Steele  v.  White, 
2  Paige,  Ch.  478;  D<ywner  v. 
Chureh,  44  N.  Y.  647 ;  Prater  v. 
Miller,  25  Alabama,  320;  StewaH 
V.  Bradford,  26  Id.  410 ;  Paris  v. 
Dexter,  15  Vermont,  379.  In  Smith 
V.  Monteith,  13  M.  A  W.  427,  the 
release  of  the  defendant  fix)m  cus- 
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tody  under  a  capias  was  accordingly 
adjudged  to  be  an  equivalent  for  a 
promise  on  his  part  to  pay  the  de- 
mand for  which  the  writ  was  issued, 
notwithstanding  a  plea  that  there 
was  not  at  the  time  of  commencing 
the  said  action,  or  during  the  prose- 
cution, any  claim  or  demand  in  re- 
spect whereof  the  plaintifi  could 
have  recovered  thereon,  which  the 
plaintiff  well  knew,  and  that  they 
did  not,  by  discharging  the  defend- 
ant, part  with  any  available  remedy 
against  him.  The  court  held  that 
the  plea  did  not  aver  fraud  or 
duress,  or  that  the  debt  was  not 
due,  and  that  it  was  entirely  con- 
sistent with  the  inference  that  the 
plaintifll  had  a  just  demand  against 
the  defendant  which  might  have 
been  enforced  in  some  other  form  of 
action.  These  decisions  were  ap- 
proved in  Cook  V.  Wright,  1  Best  & 
Smith,  559,  and  are  sustained  by 
Okeaon  v.  Barclay,  2  Penrose  & 
Watts,  531,  where  a  note  given  in 
compromise  of  a  suit  for  slander 
was  held  valid,  although  the  words 
laid  in  the  declaration  were  not  ac- 
tionable. In  Cooper  v.  Parker,  14 
C.  B.  118;  15  Id.  822,  the  princi- 
ple was  applied  conversely  in  aid  of 
the  defendant,  and  the  withdrawal 
of  a  plea  of  infancy,  followed  by 
the  payment  of  50^  and  the  costs, 
said  to  be  a  good  satis&ction  of  a 
demand  for  a  larger  amount, 
whether  the  defence  which  had 
been  waived  was  or  was  not  true. 

Gk)od  faith,  and  the  existence  of 
an  honest  doubt  which  is  shared  by 
both  parties,  are,  nevertheless,  not 
less  essential  to  the  validity  of  a 
compromise  after  suit  brought  than 
before ;  Wade  v.  Simeon,  1 0.  B.  610 ; 


2  Id.  548 ;  and  in  this  instance  it 
was  held  to  be  a  sufficient  answer  to 
a  suit  on  such  a  contract  that  the 
plaintiff  at  the  time  of  instituting 
the  original  proceeding,  and  thence 
until  the  making  of  the  promise  in 
the  declaration  mentioned,  knew 
that  he  had  no  cause  of  action 
against  the  defendant  Various 
grounds  were  assigned  for  the  judg- 
ment, bat  the  true  reason  seems  to 
have  been  given  by  Chief  Justice 
Tindaly  ''that  it  is  contra  bonoB 
mores,  and  certainly  contrary  to  all 
principles  of  natural  justice,  that  a 
man  should  institute  proceedings 
against  another  when  he  is  conscious 
that  his  demand  is  without  founda* 
tion." 

It  is  established  on  general  prin- 
ciples that  a  compromise  extorted 
through  an  illegal  or  malicious  ar- 
rest, or  by  taking  an  undue  advan- 
tage of  the  distress  resulting  from  im- 
prisonment, is  invalid,  and  will  not 
be  sustained  by  the  courts;  see  The 
Duke  de  Cadeval  v.  Oollins,  4  Ad.  A 
Ell.  858 ;  Smith  v.  Monieith,  13  M.  A 
W.  427,  439 ;  Fo88  v.  EUdreth,  10 
Allen,  76 ;  ante,  1247 ;  infra,  p.  1733, 

Settlement  of  Family  Dis- 
putes.—  Although  the  principles 
upon  which  equity  supports  compro- 
mises are  general  in  their  operation, 
and  not  confined  to  any  particular 
field  of  litigation,  yet  they  apply  with 
peculiar  force  to  family  disputes  and 
controversies,  which,  being  generally 
embittered  by  causes  foreign  to  other 
actions,  are  necessarily  more  painfbl 
to  the  feelings  of  the  parties  than  if 
the  contest  were  between  strangers ; 
and  the  instances  are  therefore 
numerous  in  which  equity  has  re- 
fused to   set    aside,    or,    when    it 
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would  not  ordinarily  have  granted 
such  relief,  has  upheld  and  enforced 
agreements  designed  to  prevent 
strife  and  ill  feeling,  and  restore 
unity  to  a  fitmily  which  might 
otherwise  have  been  permanently 
disunited ;  Bailey  v.  Wilmm,  1  Dev. 
A  Bat  Eq.  182 ;  Oruger  v.  Doug- 
las, 4  Edw.  Ch.  433 ;  WarralPs  Ao- 
eaunta,  6  Watts  &  Serg.  Ill ;  Wil- 
liams V.  Sneed,  3  Cald.  533 ;  Leaeh 
V.  Fobes,  11  Gray,  506 ;  Faust  v, 
jBimer,  30  Missouri,  414  "When 
a  suit  has  been  compromised,"  said 
Huston,  J.,  in  WarrcdTs  Accounts, 
5  Watts  &  Serg.  11, ''  and  a  doubtful 
question  settled,  it  will  in  no  case 
be  opened  unless  there  has  been 
fraud  or  imposition.  It  is  not 
enough  that,  by  loss  of  proof  on 
one  side,  or  discovery  on  the  other, 
there  now  appears  reason  to  believe 
that  one  party  can  gain  it  And 
when  a  cause  involves  matters 
which  will  reflect  on  a  member  or 
members  of  a  family  or  &milies,  it 
shall  not  be  opened  because  some  or 
all  of  the  members  of  one  family 
are  reckless  of  the  feelings  of  the 
rest;  and  in  both  cases,  if  the 
agreements  or  releases  express  the 
object  to  be  to  end  the  dispute,  that 
intention  shall  be  carried  into  efiect 
if  the  words  will  bear  that  construc- 
tion." "  Equity  will  not  interfere 
for  misconception  alone,"  said  Qib- 
Ron,  0.  J.,  in  Lies  v.  l^ub,  6 
* ''atts,  48,  "  to  overturn  an  agree- 
jaent  made  to  prevent  a  domestic 
feud  or  family  dishonor."  And 
this  doctrine  applies  equally  to 
those  acting  in  a  fiduciary  capacity 
{Long  V.  Shakleford,  25  Mississippi, 
559 ;  Anonynums  v.  CMpcke,  5 
Hun,  245),  or  those  under  the  dis- 


ability of  coverture  or  in&ncy; 
Williams  v.  Sneed,  3  Caldwell, 
534 ;  Barron  v.  SoUibellos,  26  La. 
An.  289 ;  Reynolds  v.  Brandon,  3 
Heiskell,  593 ;  Brooks  v.  Mostyn,  2 
De  Gex  Jones  A  Smith,  373; 
although  in  the  latter  cases  it  is,  of 
course,  necessary  that  a  chancellor 
should  be  satisfied  that  the  com- 
promise was  conducive  to  their 
best  interests ;  Reynolds  v.  Brandon, 
supra.  It  has  accordingly  been 
frequently  determined  that  if  parol 
partition  of  land  between  members 
of  the  same  family  '*  be  made  by 
the  agreement  of  the  parties  with- 
out legal  process,  and  be  ikir  and 
equal,  it  will  be  good  and  binding 
upon  all,  whether  femes  covert  or 
not,  if  their  husbands  join,  or 
minors,  with  the  consent  of  their 
guardians;"  Calhoun  v.  Hays,  7 
Watts  A  Serg.  128;  McMaJian  v. 
McMahan,  1  Barr,  376 ;  Darlington's 
Appropriation,  Id.  430;  WiUiard 
V.  WHUard,  6  P.  F.  Smith,  119.  So, 
in  the  very  recent  case  of  (hwaWs 
Appeal,  24  P.  P.Smith,  329,  where 
a  ward,  shortly  after  attaining  ma- 
jority, joined  with  the  other  mem- 
bers of  the  &mily  in  releasing  to 
her  former  guardian  all  her  inter- 
est in  certain  land,  in  pursuance  of 
a  partition  consummated  during 
her  minority  by  proceedings  in  the 
Orphan's  Court,  the  release  was 
considered  to  partake  of  the  nature 
of  a  family  settlement,  and  not  to 
be  invalidated  by  reason  of  the 
presumptive  influence  arising  from 
the  relation  of  the  parties.  ^*  What 
was  the  character  of  the  release  ?" 
said  Agnew,  J.,  in  delivering  the 
opinion  of  the  court.  "Clearly  it 
was  a  fiunily  arrangement  to  carry 
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out  and  reaffirm  what  had  been 
done  before,  and  not  a  mere  release 
from  a  ward  just  out  of  leading 
strings,  such  as  is  condemned  in 
Stanley^s  Appeal,  8  Barr,  431 ; 
Eberta  v.  Eberts,  5  P.  P.  Smith, 
110,  and  other  cases.  Such  papers, 
obtained  by  a  guardian  before  his 
influence  has  been  fairly  thrown  off, 
are  justly  condemned.  But  here 
the  whole  &mily,  all  bearing  simi- 
lar relations  to  the  subject,  united 
in  the  release,  attesting  by  a  com- 
mon concurrence  its  fairness  and 
propriety.  To  say  that  in  such  a 
case  the  mere  relationship  of  guard- 
ian and  ward  is  primd  fade  pre- 
sumptive of  overreaching  on  the  part 
of  the  guardian,  and  will  set  aside 
the  legal  effect  of  the  award  in  the 
partition  of  a  common  and  disinter- 
ested tribunal,  having  jurisdiction 
of  the  subject,  is  to  carry  the  doc- 
trine of  Stanley* 8  Appeal  and  simi- 
lar cases  to  an  unwarranted  length. 
It  contradicts  also  what  so  frequent- 
ly has  been  said  of  the  sacredness 
of  &mily  arrangements." 

The  validity  of  arrangements  be- 
tween members  of  the  same  family 
for  the  division  of  property  or  the 
prevention  of  litigation,  was  also 
maintained  in  Jourdan  v.  Jaurdan,  9 
Serg.  A  Rawle,  268 ;  Ooodv.Herr, 
7  Watts  &  Serg.  253 ;  Hume  v. 
Hume,  3  Barr,  144 ;  FoUmer*8  Ap- 
peal, 1  Wright,  121;  Johnston  v. 
Fumier,  19  P.  P.  Smith,  449  ;  HUh 
bard  v.  Kent,  16  New  Hamp.  616  ; 
Clarke  v.  Clay,  31  Id.  393.  The 
question  was  presented  in  a  some- 
what different  form  in  the  recent 
case  of  Dickey's  Appeal,  23  P.  F. 
Smith,  218,  where  lands  having 
been  devised  in  trust  for  a  charity, 


the  residuary  devisees  and  heirs  at 
law  contested  the  validity  of  the 
devise,  and  pending  the  litigation 
informally  agreed  that  if  the  devise 
were  declared  invalid,  the  property 
should,  irrespectively  of  the  actual 
rights  of  the  parties,  be  divided  in 
certain  proportions.  Upon  the  de- 
vise being  sustained  by  the  court 
below,  an  appeal  was  taken,  and 
the  defendant,  who  was  the  hus- 
band of  one  of  the  heirs,  thereupon 
undertook  to  furnish  the  necessary 
expenses  upon  condition  that,  if 
successful,  the  lands  should  be 
equally  divided  between  his  wife 
and  the  other  heirs,  and  this  was 
assented  to  by  the  latter.  The  ap- 
peal was  ultimately  abandoned 
without  the  consent  of  the  heirs, 
and  the  defendant  subsequendy 
purchased  the  lands  from  the  trus- 
tees of  the  charity,  and  sold  them 
at  an  advance.  And,  upon  a  bill 
filed  by  the  plaintifl^  as  residuary 
legatees  and  heirs  at  law  of  the 
testator,  for  an  account  of  the  prof- 
its, it  was  held  that  after  the  decree 
sustaining  the  devise,  and  prior  to 
the  appeal,  no  community  of  inter- 
est existed  between  the  parties,  but 
that  the  subsequent  fiunUy  arrange- 
ment formed  a  sufficient  considera- 
tion for  the  agreement  of  the  de- 
fendant, which  constituted  him  a 
trustee  for  the  heirs ;  that  he  could 
not  divest  himself  of  this  fiduciaiy 
relation  by  abandoning  the  appeal 
without  their  consent ;  that  his  pur- 
chase of  the  lands  thereafter  inured 
to  the  benefit  of  the  plaintiffi,  ac- 
cording to  their  respective  interests, 
and  hence  the  defendant  was  de- 
creed to  account. 
So,  in    Woolfolk  v.  Woolfolk,  4 
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Dana,  535,  an  executory  agreement 
for  the  Bettlement  of  a  ^Eiinilj  dis- 
pute was  sustained  in  equity,  al- 
though not  so  executed  as  to  be 
binding  at  law ;  and  a  decision  to 
the  same  effect  was  made  in  HvtrJhvi 
V.  Phelps,  80  Conn.  42. 

It  seems  to  have  been  taken  for 
granted  in  some  instances  that  the 
settlement  of  a  &mily  controversy 
is  a  distinct  head  of  equity,  and 
may  render  an  agreement  valid 
when  it  would  otherwise  &il  from  a 
want  of  consideration ;  and  the  case 
of  Bailey  v.  Wilson,  1  Dev.  &  Bat 
182,  goes  still  further,  and  implies, 
if  it  does  not  actually  determine, 
that  an  agreement  among  a  &mily 
for  the  division  of  their  ancestor's 
estate,  may  derive  validity  from  its 
tendency  to  promote  harmony  and 
union,  even  when  there  are  no 
doubtful  questions  involved,  and 
when  there  is,  strictly  speaking, 
nothing  to  compromise.  The  agree- 
ment in  this  case  was  under  seal, 
and  might  therefore  have  been 
made  the  ground  of  a  recovery  at 
law,  in  the  absence  of  a  considera- 
tion ;  but  the  mere  existence  of  a 
seal  is  not  sufficient  to  induce 
chancery  to  enforce  a  voluntary 
agreement,  under  ordinary  circum- 
stances (ante,  vol.  1,  p.  420,)  and 
apart  from  special  equities.  A 
sealed  agreement,  between  those  who 
are  connected  by  blood,  may  be 
good  as  a  covenant  to  stand  seized, 
but  it  is  difficult  to  believe  that  a 
naked  promise,  by  one  brother,  to 
share  his  fortune  with  another, 
could  be  made  the  subject  of  a 
specific  performance,  merely  be- 
cause it  was  prompted  by  a  gener- 
ous wish  to  allay  strife,  or  allay  dis- 


satisfaction. This,  however,  is  only 
true  of  agreements  made  after  the 
descent  of  the  property  has  re- 
moved all  uncertainty;  and  there 
seems  no  reason  to  doubt  that  an 
agreement  among  the  members  of 
a  fiunily  to  share  the  fortune  of  an 
ancestor,  before  it  has  been  devised 
or  descended,  will  be  binding,  as 
between  themselves,  unless  it  oper- 
ates as  a  fraud  on  the  ancestor 
FUich  V.  FUch,  8  Pickering,  480 
TnUl  V.  Eastman,  3  Metcalf,  121 
Power's  Appeal,  13  P.  F.  Smith, 
443 ;  anie,  vol.  1,  p.  828. 

It  \a  obvious,  on  the  one  hand, 
that  the  peculiar  favor  extended  to 
compromises  of  this  nature  cannot 
apply  where  the  compromise  is  not 
strictly  in  the  nature  of  a  fiimily 
settlement,  such  as  an  adjustment 
of  business  relations  between  per- 
sons not  then  members  of  the  same 
fiunily,  though  subsequently  becom- 
ing connected  by  marriage ;  Norris 
V.  Slaughter,  3  Greene,  116;  and 
equally  clear,  on  the  other,  that 
arrangements  between  near  rela- 
tions with  regard  to  property  which 
was  derived  from  a  common  source, 
must  be  conducted  with  the  most 
entire  and  liberal  good  &ith  on  all 
sides,  and,  like  the  contract  of  insur- 
ance, may  be  vitiated  not  only  by 
positive  fraud  or  misrepresentation, 
but  by  the  failure  of  either  party 
to  communicate  every  material  fact 
or  circumstance  which  lies  more 
immediately  within  his  own  knowl- 
edge, and  of  which  the  other  may 
consequently  be  supposed  to  be 
ignorant;  ante,  1213;  Smith  v.  Pen- 
eombe,  3  Mac.  &  Gor.  653 ;  Lies  v. 
Stub,  6  Watts,  52;  Barnwell  v. 
Threadffill,  3  Jones,  Eq.  50 ;  Wheeler 
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V.  Smith,  9  Howard,  55 ;  CampbelTs 
Appeal,  1  Law  &  Eq.  Reporter  (May, 
1876),  442 ;  infra,  p.  1731.  For  the 
application  of  this  doctrine  to  deeds 
of  separation  between  husband  and 
wife,  see  ante,  p.  1697. 

Nor  will  an  incomplete  agreement 
of  compromise  be  regarded  with 
more  iavor  because  relating  to  &m. 
ily  matters  than  would  be  extended 
to  ordinary  settlements  of  disputed 
rights.  "  The  principle  of  support- 
ing family  settlements,"  said  Share- 
wood,  J.,  in  the  very  re^ient  case  of 
WUftar^B  Appeal,  33  Legal  Intelli- 
gencer (Pa.),  212 ;  2  Weekly  Notes, 
613  (May,  1876),  "  is  not  to  be  car- 
ried  so  far  as  to  work  practical  injus- 
tice. Especially  it  does  not  override 
every  other  rule  upon  which  courts 
in  equity  proceed  in  the  enforcement 
of  the  specific  performance  of  con- 
tracts. A  bill  for  that  purpose  is 
always  an  appeal  to  the  conscience 
of  the  chancellor,  on  which  he  exer- 
cises a  sound  discretion  under  all 
the  circumstances,  and  he  will  not 
interfere  if  the  bargain  is  hard  or 
unconscionable,  or  the  terms  un- 
equal, or  the  complainant  is  taking 
an  undue  advantage  from  the  strict 
legal  construction  of  the  words; 
OH  Creek  Railroad  v.  Atlantic  and 
Oreat  Western  Railroad,  7  P.  P. 
Smith,  65.  Even  at  law  it  may  be 
stated  as  a  sound  principle  of  deter- 
mination, that  if  the  reasonable  in- 
terpretation of  an  alleged  offer  and 
acceptance  shows  that  something 
material  as  between  the  contracting 
parties  is  left  to  be  afterward  ar- 
ranged, that  the  mind  of  the  defend- 
ant never  assented  to  all  the  terms 
proposed,  never  was  as  one  with  the 
mind  of  the  plaintiff,  there  would  be 


no  agreement  between  bitn  and  the 
plaintiff  for  breach  of  which  an  ac- 
tion would  be  maintainable.  AJor-^ 
Uori,  in  a  court  of  equity,  unless  it  is 
perfectly  clear  that  the  minds  of  the 
parties  have  come  together  and  been 
in  accord  upon  all  the  material  terms 
of  the  agreement,  a  chancellor  ought 
to  decline  to  interfere,  and  leave  the 
parties  to  their  l^;al  remedies.  In 
the  compromise  of  family  disputes 
particularly,  the  agreement  of  com- 
promise should  be  complete  in  itself, 
not  a  mere  aim  looking  to  a  future 
adjustment  of  details;  more  eepe- 
cially  when,  so  fiur  from  settling  the 
&mily  difficulties,  it  will  be  itself 
merely  the  germ  of  future  litigation. 
Otherwise,  instead  of  promoting 
peace  and  harmony,  it  may  be  the 
source  of  prolonged  discord  and  dis- 
sension." 

Payment  of  a  Smaller  Sxtm  in 
Settlement  of  a  Larger. — Al- 
though the  payment  of  a  smaller  sum 
cannot  be  a  sadsfaction  of  a  larger, 
it  may  yet,  when  the  debt  is  un- 
liquidated, and  the  amount  admits 
of  a  reasonable  doubt,  have  the 
validity  as  a  compromise  which  it 
would  want  if  considered  merely  as 
the  execution  of  an  accord;  see  1 
Smithes  Lead.  Cases,  635,  7th  Am. 
ed.;  Cboperv.  Parser,  14  C.B.  118; 
15  Id.  822 ;  MeDaniels  v.  Lapham, 

21  Vermont,  222 ;  AbboU  v.  WUmU, 

22  Id.  437 ;  Babcock  v.  Hatolina, 

23  Id.  561 ;  Lamb  v.  Goodwin,  10 
Iredell,  320 ;  Mathia  v.  Brysan,  4 
Jones,  Law,  508 ;  Palmertan  v.  jBuv- 
/ord,  4  Denio,  166 ;  Taylor  y.  Nu89- 
fraixm,  2  Duer,  302 ;  Pierce  y»  Pierce, 
25  Barlow,  243;  Neary  v.  Bod^ 
11^ J;, 2 Hilton, 514 ;  Bryaniv. Proc- 
tor, 14  B.  Monroe,  451 ;  Donahue  v. 
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Woodbury,  6  Gushing,  148;  TuUle 
V.  TiUtle,  12  Metcalf,  551 ;  Steams 
y.  Johnson,  17  Minnesota,  142; 
Ooodwin  v.  FoUett,  25  Vermont, 
386;  Norru  v.  Slaughter,  3  Iowa, 
116 ;  Foersch  v.  Blackwall,  14  Bar- 
bour, 607 ;  Hammond  v.  Christie,  5 
Bobb.,  160 ;  JS/t9«  y.  Swartz,  7  Lan- 
sing, 186 ;  S.  C.  64  Barbour,  215 ; 
Surge  v.  Koop,  48  New  York,  225; 
Warren  v.  Skinner,  20  Conn.,  559 ; 
Stone  V.  Lavrman,  28  Indiana,  97 ; 
jRifey  v.  Kershaw,  52  Missouri,  224 ; 
McKmsie  v.  OiOrtfeA,  66  N.  Car. 
534;  jBryan  v.  JFoy,  69  Id.  45; 
JMtteA««  V.  Sawyer,  71  Id.  70. 

To  make  such  an  agreement  a 
l^al  defence,  it  must  be  executed  by 
payment,  and  a  chancellor  will  not 
enforce  an  executory  agreement  to 
accept  a  smaller  sum  by  way  of  com- 
promise, unless  the  defendant  acted 
in  good  faith,  and  it  is  clear  that 
there  was  a  reasonable  ground  for 
questioning  the  account ;  1  Smith's 
Lead.  Cases,  611,  7th  Am.  ed.; 
Market  y.  SpiUer,  28  Indiana,  488 ; 
Gardner  v.  Shert,  19  New  Jersey 
Eq.  341;  Norris  y.  Slaughter,  3 
Iowa,  117;  Whiie  v.  Sheppard,  16 
Texas,  163;  Andrews  v,  Winkler, 
27  Id.  170;  Loury  y.  Shan,  51 
Georgia,  633;  Wright  v.  Wnght, 
31  Michigan,  380 ;  Read  y.  McLe- 
more,  34  Mississippi,  110. 

It  is  a  general  rule  that  payment 
must  be  receiyed  in  modum  solvenr 
tis,  and  hence,  when  a  smaller  sum 
is  paid  with  a  stipulation  that  it 
shall  be  in  full  of  a  doubtful  or 
unliquidated  demand,  the  creditor 
must  reject  it  or  comply  with  the 
terms  prescribed,  and  he  cannot 
ayoid  the  condition  by  declaring 
that  he  takes  the  money  on  account; 
yOL.  II. — 109 


Oroft  y.  Luxley,  2  Ellis,  Bl.  &  EL 
1069, 1081 ;  McDaniels  y.  Lapham, 
21  Vermont,  222;  McDaniels  y. 
The  Bank  of  Rutland,  3  Williams, 
230 ;  Haa  y,  Holden,  116  Mass.  172. 
In  McDaniels  y.  The  Bank  of  Rut- 
land, a  payment  made  professedly 
in  full  of  a  debt  secured  by  a  mort- 
gage, was  accepted  with  a  decla- 
ration that  the  complainant  took 
it  on  account,  and  the  court  held 
that  he  was  bound  and  could  not 
maintain  a  suit  of  foreclosure  for 
the  balance.  "  It  cannot,"  said  Ish- 
am,  "  be  contended  that  the  mort- 
gagee acted  under  any  mistake  of 
fad  in  the  case.  He  was  ignorant 
as  to  the  balance  due  on  that  mort- 
gage debt;  he  so  represented  him- 
self at  the  time  the  money  was 
offered.  The  money  was  taken  with 
full  consciousness  of  the  want  of 
that  information.  But,  as  it  was 
obseryed  by  Lord  Loughborough, 
and  by  Chancellor  Kent  in  Penny  y. 
Martin,  4  Johnson,  567,  ignorance 
is  not  mistake;  Canal  Bank  y.  Bank 
of  Albany,  1  Hill,  287 ;  a  mistake  of 
&ict  is  an  error  of  opinion.  The 
plaintiff  had  made  no  estimate  of 
the  amount  due  on  those  mortgage 
notes  deriyed  from  a  computation 
of  the  oame,  and  which  computa- 
tion proyed  to  be  erroneous.  If  an 
estimate  of  the  amount  due  had 
been  formed  under  those  circum- 
stances, it  might  be  said  that  the 
plaintiff  acted  under  a  mistake  of 
fact  It  is  true  courts  of  equity 
will  grant  relief  for  ignorance  as 
well  as  for  a  mistake  of  fact;  but 
the  principles  on  which  relief  is 
granted  in  those  cases  are  yery  dif- 
ferent. When  the  party  has  acted 
in  ignorance  of  facts  merely,  courts 
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of  equity  will  never  afford  relief 
where  actual  knowledge  could  have 
been  obtained  by  the  exercise  of 
due  diligence  and  inquiry.  That 
was  the  very  point  determined  in 
the  case  of  Penny  v.  Martin^  4 
Johnson,  Ch.  567.  Justice  Story 
has  also  observed,  1  £q.  Juris.,  sec. 
146  and  note,  that  it  is  not  sufficient 
that  the  fact  is  material;  but  it 
must  be  such  that  he  could  not  by 
reasonable  diligence  get  knowledge 
of  when  he  was  first  put  upon  in- 
quiry. For  if  by  such  reasonable 
diligence  he  could  have  obtained 
knowledge  of  the  &ct,  equity  will 
not  relieve  him,  since  that  would  be 
to  encourage  culpable  negligence. 
In  relation  to  the  amount  due  on 
these  notes,  the  plaintiff  had  as 
great  and  even  greater  means  of 
knowledge  than  the  defendants. 
The  notes  were  under  his  control, 
and  subject  to  his  order ;  and  he 
must  have  known  with  greater  cer- 
tainty the  amount  which  had  been 
paid  upon  them.  With  reasonable 
diligence,  and  on  inquiry,  he  could 
have  ascertained  the  amount  which 
he  considered  due  on  those  notes, 
and  if  he  assumed  to  receive  the 
money  on  the  offer  that  if  accepted 
it  must  be  in  full  satisfactton  of  the 
mortgage  debt,  he  is  bound  by  the 
conditions  imposed.  Under  such 
circumstances  there  is  no  mistake 
or  ignorance  of  fact  from  which 
equity  will  relieve,  even  if  upon  a 
subsequent  computation  a  larger 
sum  is  claimed. 

"The  plaintiff,  however,  in  ac- 
cepting the  money,  was  not  aware 
that  he  would  legally  be  bound  by 
the  conditions  under  which  the 
money  was  offered,  or  that  in  its 


effect  it  would  operate  as  a  satisfac- 
tion of  the  mortgage  debt  His  mis- 
take in  this  particular  was  purely 
one  of  law,  and  disconnected,  as  we 
have  seen,  from  any  fraud,  undue 
advantage,  surprise,  mistake  or 
ignorance  of  fact,  or  any  other  con- 
sideration which  equity  ordinarily 
r^ards  as  a  just  foundation  for  re- 
lief. 

"  The  general  rule  on  the  subject 
of  relief  for  a  mistake  in  a  matter 
of  law  is  given  in  Fonb.,  £q.  1, 
ch.  2,  sec.  7  and  note:  'That 
ignorance  of  the  law  will  furnish 
no  excuse  for  any  person;  it  will 
not  affect  agreements  nor  excuse 
from  the  legal  consequences  of  par- 
ticular acts;'  and  Justice  Story  has 
remarked,  1  Equity  Juris.,  sec  111, 
that  in  that  rule '  he  is  fully  home  out 
by  the  authorities,'  It  is  quite  obvi- 
ous, however,  that  there  are  many 
cases  in  which  a  party  has  been 
relieved  from  the  consequences  of 
acts  which  have  arisen  from  an  igno- 
rance of  the  law.  It  would  seem 
that  those  cases  were  decided  upon 
particular  circumstances  involved  in 
them,  rather  than  upon  the  applica- 
tion of  general  equitable  rules.  As 
observed  by  Justice  Story,  1  Eq. 
Jur.,  sees.  137, 138,  'the  real  excep- 
tions are  very  few,  and  generally 
stand  upon  some  very  urgent  pres- 
sure of  circumstances.  The  rule 
itself  is  relaxed  in  cases  where  there 
is  a  total  ignorance  of  title,  founded 
on  a  plain  and  settled  rule  of  law, 
and  in  cases  of  imposition^  misrepre- 
sentaUon,  undue  influence,  misplaced 
confidence  and  surprise;  but  it  may 
be  safely  affirmed,  as  a  well-estab- 
lished doctrine,  that  a  mere  mistake 
of  law,  unattended  with  any  such 
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special  circumstances  as  have  been 
above  suggested,  will  furnish  no 
ground  for  the  interposition  of  a 
court  of  equity,  and  the  present 
disposition  of  courts  is  to  narrow 
rather  than  to  enlarge  the  opera- 
tion of  exceptions.' 

'*  Without  examining  the  various 
cases  on  this  subject  to  which  we 
were  referred,  it  is  sufficient  to  refer 
to  the  case  of  Hunt  v.  Rou8fmanier, 
1  Peters,  15,  whei^  the  party  acted 
under  a  mistake  of  law,  and  under 
the  advice  of  counsel ;  and  yet  the 
court  refhsed  relief.  In  the  case  of 
The  Bank  of  the  United  States  v.  Danr 
ieUf  12  Peters,  32,  this  subject  and 
the  authorities  were  fully  examined, 
and  in  that  case  the  court  observed : 
'  That  mere  mistakes  of  law  are  hot 
remediable,  is  well  established  in 
Hunt  V.  Bottsmanier,  and  we  can 
only  repeat  what  was  then  said, 
that  whatever  exceptions  there  may 
be  to  the  rule,  they  will  be  found 
few  in  number,  and  to  have  some- 
thing peculiar  in  their  character, 
and  to  involve  other  elements  of 
decision.'  Those  cases  are  regarded 
as  having  settied  the  doctrine  in 
the  courts  of  the  United  States. 
In  England,  in  the  case  of  Stewart  v. 
Stewart,  6  Clark  &  Finnelly,  964, 
Lord  Cottenham  has  recently  criti- 
cally examined  the  authorities  on 
this  subject,  and  came  to  the  same 
conclusion,  and  his  opinion  was  sub- 
sequently confirmed  by  the  House  of 
Lords.  In  the  case  of  The  Bank  of 
WhUehaU  v.  Pettes,  17  Vermont, 
444,  the  same  doctrine  was  sustained 
in  this  State,  and  relief  in  equity 
was  refused  where  a  party  acted 
under  a  mistake  in  law,  and  upon 
the  advice  of   counsel.     There  is 


nothing  in  this  case  that  takes  it 
from  the  operation  of  this  general 
rule,  and  unless  we  disregard  the 
general  current  of  both  English 
and  American  cases,  we  think  the 
plaintiff  is  bound  by  the  act  of 
receiving  the  money  to  the  condi- 
tions upon  which  it  was  offered,  and 
that,  in  equity  as  well  as  at  law, 
the  mortgage  debt  must  be  regarded 
as  compromised  and  discharged." 

Fraud  and  Duress. — Agree- 
ments of  compromise  tainted  with 
fraud  will,  of  course,  like  all 
other  agreements  similarly  vitiated, 
be  set  aside ;  Hoge  v.  Hoge,  1 
Watts,  163;  Underwood  v.  Brock- 
man,  4  Dana,  309 ;  Spohr  v.  Hillings- 
head,  8  Blackford,  415 ;  Michigan  R, 
B.  V.  Dunham,  30  Mich.,  128 ;  and  in 
such  cases  the  merits  of  the  former 
controversy  may  become  a  legiti- 
mate subject  of  inquiry,  as  throw- 
ing light  on  the  motives  and  con- 
duct of  the  parties ;  Preston  v.  HiU, 
38  California,  686.  So  a  settlement 
will  not  be  enforced  when  one  party 
has  taken  advantage  of  the  igno- 
rance or  weakness  of  the  other; 
Barnwell  v.  Threadgill,  3  Jones, 
Eq.  50;  Stewart  v.  Ahrenfeldt,  4 
Denio,  189 ;  Carpenter  v.  Oroff,  6 
Serg.  ARawle,  162,  165;  Wheeler 
V.  Smith,  9  Howard,  55;  for  such 
compacts  require  the  fullest  good 
&ith,  and  may  be  vitiated  by  con- 
cealment, as  well  as  by  po.^itive 
misstatement.  The  parties  must 
meet  on  an  equal  footing,  or  must 
place  themselves  on  an  equality 
after  they  have  met  (Barnwell  v. 
Threadgxll),  by  a  frank  and  free  dis- 
closure of  the  knowledge  derived 
from  superiority  of  learning  or  po- 
sition ;  Packard  v.    Oher,   26   La. 
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An.  424 ;  at  all  events,  when  one  is 
maniiestly  relying  on  the  opinion  of 
the  other,  and  looks  to  him  for  ad- 
vice and  counsel ;  JVheeler  v.  Price. 
It  is  not,  however,  requisite  to.  state 
all  the  circumstances  that  may  have 
a  tendency  to  influence  the  judgment, 
but  mutual  fiicts  affecting  the  basis 
of  the  agreement,  and  exclusively 
within  the  knowledge  of  one  of  the 
parties,  should  be  communicated  as 
being  the  common  property  of  all ; 
Wade  V.  Simeon^  1  Com.  Bench, 
610 ;  2  Id.  548 ;  Brooks  v.  Mostyn,  2 
De  Gex  Jones  A  Smith,  373,  416 ; 
Stewart  v.  Ahrenfeldt,  4  Denio,  189 ; 
Bellas  V.  Hays,  6  Serg.  &  Rawle, 
427,440.  ''A  compromise  of  doubt- 
ful rights  between  adult  parties," 
said  Turner,  L.  J.,  in  Brooks  v. 
Mostyn,  supra,  '*  cannot,  as  I  con- 
ceive, be  set  aside  on  any  other 
ground  than  fraud.  If  there  be  no 
fraud,  and  equal  knowledge  on  both 
.fiides,  the  compromise  cannot  be  dis- 
turbed ;  but  if  there  is  knowledge 
on  one  side,  which  is  withheld,  tbe 
compromise  cannot  stand,  because 
.the  withholding  of  the  knowledge 
.amounts,  in  the  view  of  a  court  of 
equity,  to  fraud."  And  this  is  pe- 
culiarly true  of  arrangements  be- 
tween members  of  the«ame  family; 
Wheeler  v.  Smith,  9  Howard,  65 ; 
ante,  1727. 

But  mere  non-disclosure  will  not, 
of  itself,  vitiate  the  compromise, 
unless  a  loss  results  from  such  con- 
cealment,  or  the  settlement  would 
not  otherwise  have  been  made.  Thus 
in  Currie  v.  Steele,  2  Sandford's  Sup. 
Ct  542,  a  widow  executed  as  a  com- 
promise a  release  of  all  her  interest 
in  the  estate  of  her  deceased  hus- 
band, and  subsequently  filed  a  bill  to 


set  the  same  aside  upon  the  ground 
that  she  was  kept  in  ignorance  of 
its  value.  But  the  court  said: 
'^  The  complainant,  even  upon  the 
supposition  that  all  the  &ct8  she 
was  entitled  to  know  were  not  dis- 
closed to  her,  is  not  entitled  to  the 
relief  she  seeks  merely  upon  the 
ground  that  the  sum  which  she 
agreed  to  accept  as  the  considera- 
tion for  releasing  her  claims  was 
less  than  that  proportion  of  her  hus- 
band's estate  which,  as  his  widow, 
she  might  justly  demand;  for  a 
partial  sacrifice  of  this  description 
is  involved  in  every  compromise  of 
a  just  demand,  and  the  very  term 
compromise  implies  its  existenoe. 
To  entitle  her  to  relief,  it  must  also 
appear  that  the  voluntary  sacrifice 
which  the  compromise  involved 
was  greater  than,  with  a  full  knowl- 
edge of  the  nature  and  value  of 
the  assets  in  which  she  was  entitled 
to  share,  she  would  have  consented 
to  make.  In  other  words,  it  must 
appear  that,  owing  to  the  conceal- 
ment of  which  she  complains,  she 
has  sustained  a  loss,  the  amount  of 
which  this  court  has  not  the  means 
of  ascertaining.  For  such  a  loss, 
if  any  such  has  been  sustained,  she 
may  justly  claim  to  be  remune- 
rated." 

No  doubts  can  exist  that  a  oom- 
promise  made  with  full  knowledge 
of  the  &lsehood  of  representations 
used  to  induce  its  execution  will  be 
binding,  and  cannot  be  defeated  by 
averring  that  it  was  entered  into  by 
a  belief  in  the  repetition  of  the 
statements  previously  known  to  be 
&lae ;  Ham  v.  Ham,  29  Georgia,  40 ; 
Parsons  v.  Hughes,  9  Paige,  Ch.  591 ; 
Adams  v.  Sage,  28  New  York,  105; 
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Bilker  v.  Spencer,  47  Id.  562 ;  and 
obyiouslVy  a  compromise  obtained 
by  misrepresentations  amounting 
to  fraud  may  be  ratified  by  ao 
quiescence  therein  after  full  knowl- 
edge of  the  deception  that  has  been 
practiced;  Bryant  v.  Proetar,  14 
B.  Monroe,  451 ;  l^eams  y,  Johnson, 
19  Minn.  540.  But  mere  suspi- 
cion, not  founded  on  facts  or  investi- 
gation, will  not  amount  to  knowl- 
edge; Baker  v.  Spencer,  supra.  So, 
when  both  parties  have  acted  in 
good  faith,  a  compromise  will  not 
be  set  aside  merely  because  one  of 
them  has  expressed  an  opinion  to 
the  other  as  to  the  nature  and  val- 
idity of  bis  claim  which  goes  beyond 
its  real  merits;  Blake  v.  Peck,  11 
Vermont,  483;  Saltonstall  v.  Oor- 
(Ion,  33  Alabama,  49. 

Nor  can  a  compromise  be  af- 
fected because  of  the  motives,  how- 
ever unwise  or  unfortunate,  which 
have  led  to  its  execution  by  one  of 
the  parties,  unless  the  other  con- 
tractiog  party  was  instrumental  in 
producing  those  causes,  or  obtained 
the  settlement  by  the  improper  ex- 
ercise of  influences  founded  upon 
the  existence  of  such  motives; 
Taylor  v.  Patrick,  1  Bibb,  169  ;  Mit- 
chell V.  Long,  5  Littell,  71 ;  Hoge 
v.  Hoge,  1  Watts,  163 ;  French  v. 
Shoemaker,  14  Wallace,  314;  and 
in  AUis  v.  Billings,  2  Cushing, 
19,  the  discovery  that  a  man  of 
weak  mind  had  used  artifice  to 
induce  the  plaintiffs  to  make  a 
compromise  with  the  committee  or 
guardian  to  whose  care  his  estate 
had  been  entrusted  by  the  court, 
was  deemed  to  be  iiisufiicient  to 
justify  the  reopening  of  the  contro- 


versy, the  guardian  having  been 
free  from  all  imputation  of  wrong, 
and  there  being  nothing  to  show 
that  the  impression  produced  on  the 
minds  of  the  plaintiffs  was  false, 
although  fraudulent  means  had 
been  used  to  produce  it 

It  seems  that  formerly  threats 
unattended  with  actual  restraint  or 
violence  did  not  constitute  duress, 
and  in  Moon  v.  Adams,  8  Ohio,  372, 
the  court  sustained  a  compromise 
which  had  been  made  in  order  to 
avoid  a  criminal  prosecution;  but 
the  tendency  of  the  modern  author-  * 
ities  is  to  the  more  liberal«rule  that 
any  undue  pressure  which  prevents 
the  free  exercise  of  the  will  or  judg- 
ment may  be  a  ground  for  relief  in 
chancery  or  au  equitable  defence  at 
law;  ante,  1245;  French  v.  Shoe- 
maker, 14  Wallace,  314,  332  ;  Foss 
V.  Hildreth,  10  Allen,  76 ;  Briggs  v. 
WiJthey,  24  Michigan,  136  ;  Under- 
wood  V.  Brockman,  4  Dana,  309 ; 
Central  Bank  v.  Copeland,  18 
Maryland,  317 ;  Eadie  V.  Slimmon, 
26  New  York,  12 ;  MUler  v.  Miller, 
18  P.  P.  Smith,  486.  But  a  threat 
of  pushing  the  debtor  to  bauk- 
ruptcy  or  insolvency,  or  that  the 
creditor  will  proceed  to  judgment 
and  execution,  or  a  levy  under  pro- 
cess issued  in  due  course  of  law,  does 
not  come  under  this  head,  or  afford 
ground  for  vacating  a  settlement 
which,  though  unwise  or  hasty.  Is 
yet  made  with  a  knowledge  of  the 
fisicts,  unless  there  are  other  circum- 
stances indicating  that  au  undue 
advantage  was  taken  of  the  neces- 
sity or  weakness  of  the  defendant. 
French  v.  Shoemaker ;  United  States 
V.  ChUds,  13  Wallace,  230;  Oates 


1734 


COMPROMISE. 


V.  ShuUz,  7  Mich.  127 ;  Mayheto  v. 
Insurance  Co.,  23  Id.  105 ;  Stover 
V.  Mitchell,  45  Illinois,  213. 

Mistake  of  Law. — It  is  familiar, 
that  for  a  mistake  of  a  material /od 
not  made  the  subject  of  the  compro- 
mise, relief  will  usually  be  granted; 
Cooper  V.  Phibbs,  Law  Rep.  2  Eng. 
&  Ir.  Ap.  170;  Jenh  v.  Fritz,  7 
Watts  &  Serg.  201 ;  Orosa  v.  Leber, 
11  Wright,  520 ;  Nalours  v.  Cocke, 
24  Mississippi,  45 ;  Trigg  v.  Read,  5 
Humphreys,  529 ;  King  v.  Doolittle, 
1  Head,  77 ;  Freeman  v.  Curtis,  51 
Maine,  140;  Packard  v.  Ober,  26 
La.  An.  424,  430 ;  while  it  will  be 
refused  for  a  mere  mistake  of  law 
not  induced  by  the  party  seeking  to 
enforce  the  contract;  ShortweU  v. 
Murray,  1  Johnson,  Ch,  512;  Ar- 
thur  V.  Arthur,  10  Barbour,  9 
Rankin  v.  Mortimere,  7  Watts,  372 
McAninck  v.  Laughlin,  1  Harris 
373 ;  Norris  T.  Sheppard,  8  Id.  475 
Smith  v.  McDougal,  2  California 
586 ;  Kenym  v.  Welty,  20  Id.  637 
BroadweU  v.  BroadweU,  1  Oilman 
600 ;  /S^/cr  v.  Darw,  13  III.  395 
WintenmUe  v.  Snyder,  2  Green's  Ch. 
489  ;  Lyons  v.  Saunders,  23  Missis- 
sippi, 530 ;  Mellish  v.  Robertson,  25 
Vermont,  604;  McMurray  v.  Oi^ 
Cb.,  33  Missouri,  377 ;  -Kn^  v.  Doo- 
liiUe,  1  Head,  77 ;  Freeman  v.  C^r- 
<t0,  51  Maine,  141 ;  Midland  Co.  v. 
Johnston,  6  House  of  Lords  Cases, 
798,  811.  (In  Lowndes  v.  Chis- 
olm^  2  McCord,  Ch.  455,  the  con- 
trary is  asserted,  but  the  decision  is 
based  upon  the  language  used  in 
Hunt  V.  Rousmanier,  8  Wheaton, 
174,  and  proceeds  upon  a  miscon- 
ception of  the  doctrine  which  finally 
prevailed  in  that  instance ;  see  Hunt 
V.  Rousmanier,  1  Peters,  1.) 


In  the  application  of  these  princi- 
ples, much  uncertainty  has  existed 
as  to  when  a  mistake  as  to  the  va- 
lidity or  extent  of  a  right  of  property 
amounts  to  a  mistake  of  fact ;  Trigg 
V.  Read,  5  Humphreys,  529 ;  Free- 
man V.  Curtis,  51  Maine,  140; 
although  the  distinction  suggested 
in  Cooper  v.  Phibbs,  L.  R.  2  Eng. 
&  Ir.  Ap.  170,  may  serve  to  some 
extent  to  reconcile  the  cases.  "  It  is 
said,"  remarked  Lord  Westbury, 
** 'Ignorantia  juris  havd  exeusai;* 
but  in  that  maxim  the  word  *jus '  is 
used  in  the  sense  of  denoting  general 
law,  the  ordinary  law  of  the  country. 
But  when  the  word  ^jus '  is  used  in 
the  sense  of  denoting  a  private  right, 
that  maxim  has  no  application. 
Private  right  of  ownership  is  a 
matter  of  fact ;  it  may  be  the  result 
also  of  matter  of  law,  but  if  parties 
contract  under  a  mutual  mistake 
and  misapprehension  as  to  their  re- 
lative and  respective  rights,  the  re- 
sult is,  that  that  agreement  is  liable 
to  be  set  aside  as  having  proceeded 
upon  a  common  mistake." 

Whatever  the  rule  may  be  in 
other  cases,  it  is  clear  that  when  an 
agreement  of  compromise  is  based 
on  the  supposition  that  the  right  u 
doubtful,  it  will  not  be  set  aside 
because  the  parties  on  one  side  or 
the  other  act  under  a  mistaken  be- 
lief that  the  law  b  less  in  their  &vor 
than  it  subsequently  proves  to  be, 
and  it  is  immaterial  that  the  doubt 
would  have  been  solved  in  their 
favor  on  an  appeal  to  the  judgment 
of  a  court,  because  this  would  in- 
volve the  risk,  delay  and  expense 
which  it  is  the  object  of  the  com- 
promise to  avoid. 

*'  If,"  it  was  said  in   Lewis  v. 
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Cooper,  Cooke  (Tenn.),  467,  "we 
undertake  to  set  aside  aizn^eements 
which  were  designed  to  stop  litiga- 
tion merely  because  one  party  mis* 
took  the  law,  we  establish  a  princi- 
ple by  which  all  such  agreements 
may  be  destroyed.  It  must  invaria- 
bly happen  that  one  of  the  parties  to 
a  compromise  was  mistaken  in  the 
law,  and  upon  this  discovery,  if  the 
agreement  is  to  be  annulled,  it  will 
be  a  fruitful  source  of  litigation. 
At  the  time  of  a  compromise,  with 
the  information  then  possessed,  it 
might  be  the  opinion  of  all  that,  ac- 
cording to  the  terms  of  the  com- 
promise, the  party  undertook  to 
pay  no  more  than  the  law  com- 
pelled him  to  pay  without  the  com- 
promisa  But  a  few  years  after- 
ward new  light  is  shed  upon  the 
subject ;  the  law  is  understood  dif- 
ferently, and  then  the  agreement 
must  be  rescinded.  In  a  still  more 
enlightened  period  legal  opinions 
rechange,  and  the  law  is  understood 
certainly  to  be  as  it  was  originally 
understood ;  and  then  ought  we  to 
review  the  cause  and  hold  the  party 
to  his  agreement?"  The  doctrine 
thus  announced  has  been  repeatedly 
approved,  and  applies  whether  the 
compromise  be  made  under  a 
mistaken  view  of  the  existing 
authorities,  or  in  reliance  on 
decisions  which  are  subsequently 
reversed;  Lyon  v.  Richmond,  2 
Johnson,  Ch.  60 ;  Durham  v.  Wad" 
UngUm,  2  Strobhart,  Eq.  258; 
Steele  v.  White,  2  Paige,  C3h.  478 ; 
Jacobs  V.  Morange,  47  New  York, 
61 ;  Hunt  v.  Rousmanier,  1  Peters, 
15 ;  Bank  v.  Danid,  12  Id.  32,  55 ; 
Taylor  v.  PaJtriek,  1  Bibb,  168; 
Fisher  v.  May,  2  Id.  448 ;  Trigg  v. 


Read,  5  Humphreys,  529;  Bran- 
don V.  Medley,  1  Jones,  Eq.  313 ; 
Rankin  v.  Mortimere,  7  Watts,  372; 
McDaniels  v.  Bank  of  Rutland,  3 
Williams,  230  [ante,  p.  1729] ;  Good 
V.  Herr,  7  Watts  &  Serg.,  258; 
Kenyon  v.  WeUy,  20  California, 
637  ;  Adle  v.  Prudhomnie,  16  La. 
An.,  343 ;  Faud  v.  Bimer,  30  Mis- 
souri, 418 ;  Stover  v.  Mitchell,  45 
111.,  214.  '*  A  subsequent  decision 
of  a  higher  court  in  a  different 
case,''  said  Chancellor  Kent  in 
Lyon  V.  Riehmond,  supra,  "  giving 
a  different  exposition  of  a  point  of 
law  from  the  one  declared  and 
known  when  a  settlement  between 
the  parties  takes  place,  cannot  have 
a  retrospective  effect  and  overturn 
such  settlement.  The  courts  do  not 
undertake  to  relieve  parties  from 
their  acts  and  deeds  fairly  done  on 
a  full  knowledge  of  facts,  though 
under  a  mistake  of  the  law.  Every 
man  is  to  be  charged  at  his  peril 
with  a  knowledge  of  the  law.  There 
is  no  other  principle  which  is  safe 
and  practicable  in  the  common  in- 
tercourse of  mankind.  And  to  per- 
mit a  subsequent  judicial  decision 
in  any  one  given  case,  on  a  point  of 
law,  to  open  or  annul  everything 
that  has  been  done  in  other  cases 
of  the  like  kind,  for  years  before, 
under  a  different  understanding  of 
the  law,  would  lead  to  the  most 
mischievous  consequences." 

The  case  of  Jones  v.  Munroe,  32 
Geo.  189,  diverges  from  the  cur- 
rent of  the  authorities,  and  a 
more  correct  exposition  of  the  law 
will  be  found  in  the  previous  deci- 
sion of  Morris  v.  Munroe,  30  Geo. 
630. 

It  has  been  said  in  some  instances 
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that  a  doubt  arisiDg  from  a  plain 
mistake  of  law  does  not  afford 
ground  for  a  compromise ;  see  Nay- 
lor  v.  Winch,  1  Simons  &  Stuart, 
555 ;  Chy  v.  Stucker,  31  Indiana,  161 ; 
Moray  v.  Netvfane,  8  Barbour,  645 ; 
Underwood  v.  Broekman,  4  Dana, 
309 ;  and  this  may  be  just  if  by  a 
plain  mistake  we  are  to  understand 
one  which  no  sound  and  ordinarily 
informed  mind  could  have  enter- 
tained, and  which,  consequently, 
implies  gross  ignorance  or  imbecil- 
ity. The  difficulty  is  in  the  appli- 
cation of  a  criterion  which  depends 
essentially  on  opinion  and  may  be 
falsified  by  the  event 

The  law  is  not,  and  from  its  na- 
ture never  can  be,  an  exact  science 
in  all  its  branches,  and  its  principal 
triumph  has  been  its  capability  of 
adapting  itself  to  the  growing  wants 
of  society.  What  may  to-day  be  a 
plain  mistake,  may  at  a  subsequent 
period  become  doubtAil,  or  rank 
as  an  established  rule.  Prior  to 
the  case  of  Quain's  Appeal,  10  Har- 
ris, 510,  no  one  who  was  conver- 
sant with  the  law  of  Pennsylvania 
would  have  doubted  that  a  cove- 
nant for  the  payment  of  rent  re- 
served on  a  grant  in  fee,  by  the 
grantee  for  himself,  his  executors, 
administrators,  and  assigns,  would 
have  the  effect  which  its  terms  im- 
port, and  bind  the  personal  assets 
of  the  covenantor  in  the  hands  of 
his  executors  and  *  administrators. 
By  that  decision,  the  operation  of 
such  a  covenant  is  confined  to  the 
life  of  the  party  who  makes  it,  and 
no  recovery  can  be  had  upon  it 
against  his  personal  representatives, 
except  for  the  purpose  of  charging 
the  land.    Such  instances  might  be 


multiplied  indefinitely,  and  it  can 
hardly  be  said  that  any  legal  ques- 
tion is  so  certain  as  not  to  admit  of 
a  compromise,  or  that  any  compro- 
mise can  be  held  void  on  the  ground 
that  the  case  did  not  admit  of  a 
reasonable  doubt,  and  could  have 
had  but  one  termination,  if  brought 
before  a  judicial  tribunal. 

Mistake  of  perfectly  established 
and  elementary  principles  of  law 
may  indeed  afford  ground  for  infer- 
ring undue  influence  or  advantage, 
and  thus  constitute  an  equitable  de- 
fence ;  Jordan  v.  Slevens,  51  Maine, 
78 ;  Hunt  v.  Moore,  2  Barr,  105 ; 
Haden  v.  Ware,  15  Alabama,  149 ; 
DiU  V.  Skahan,  25  Id.  694 ;  but  when 
such  an  inference  is  excluded  by 
the  circumstances,  a  chancellor  will 
not  intervene.  This  is  nowhere 
better  stated  than  in  the  opinion  in 
Good  V.  Herr,  7  Watts  &  Serg.,  253, 
258,  where  Rogers  J.,  said:  ''A 
mutual  mistake  of  law,  without 
more,  is  not  the  spbject  of  equi- 
table relief.  In  such  a  case,  we 
think  it  \s  of  no  consequence  whether 
it  be  a  plain  and  familiar  principle, 
or  the  reverse,  whether  it  be  a  case  of 
heirship,  or  any  other  misapprehen- 
sion of  law.  We  fully  agree  with  Mr. 
Justice  Story,  that  the  distinction 
between  cases  of  mistake  of  a  plain 
and  settled  principle  of  law,  and 
cases  of  mistake  of  a  principle  of  law 
not  plain  to  persons  generally,  but 
what  is  yet  constructively  certain 
as  a  foundation  of  title,  is  not  of 
itself  very  intelligible,  or,  practi- 
cally speaking,  very  easy  of  appli- 
cation, considered  as  an  independ- 
ent element  of  decision.  In  contem- 
plation of  law,  all  its  rules  and  prin- 
ciples are  deemed  certain,  although 
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they  have  not,  as  jet,  been  recog- 
nized by  public  adjudication.  The 
learned  commentator  pertinently 
asks, '  What  are  to  be  deemed  plain 
and  settled  principles?  Anything 
such  as  have  been  long  and  uniform- 
ly established  by  adjudications  only? 
Or  is  a  single  decision  sufficient? 
What  degree  of  clearness  consti- 
tutes the  line  of  demarcation?  If 
there  have  been  decisions  in  different 
ways  at  different  times,  which  is  to 
prevail  ?  If  a  majority  of  the  profes- 
sion hold  one  doctrine,  and  a  minor- 
ity another,  is  the  rule  to  be  deemed 
doubtful,  or  is  it  to  be  deemed  cer- 
tain ? '  Is  it,  we  may  add,  confined  to 
a  mistake  of  a  principle  of  common 
law,  or  is  it  extended  to  a  mistake 
in  the  construction  of  a  statute,  and 
particularly  the  construction  of  the 
ever-varying  statute  of  distribution 
of  the  estate  of  intestates?  Take 
the  case  in  hand;  would  this  be 
such  a  mistake  of  a  plain  and 
familiar  canon  of  descent  as,  per  ae^ 
to  afford  ground  for  the  equitable 
interposition  of  the  court?  We 
grant  that,  when  there  is  a  mistake 
of  a  clear,  well-established  and 
well-known  principle  of  law,  whether 
common  or  statute  law  (for  in  this 
respect  we  can  conceive  no  differ- 
ence), equity  will  lay  hold  of  slight 
circumstances  to  raise  a  presump- 
tion that  there  has  been  some  undue 
influence,  imposition,  mental  imbe- 
cility, surprise,  or  confidence  abused. 
But  it  is  obvious  that,  in  such 
cases  the  mistake  of  itself  is  not 
the  foundation  of  relief,  but  the 
relief  is  had  on  entirely  independ- 
ent grounds,  so  as  not  to  infringe 


the  general  rule.  We  therefore 
are  of  the  opinion  that  in  no  case 
is  ignorance  or  mistake  of  the  law, 
with  a  full  knowledge  of  the  facts, 
per  se,  a  ground  for  equitable  relief." 
If  these  objections  could  be  an- 
swered, the  argument  would  still  be 
inapplicable  to  an  agreement  which, 
like  a  compromise,  is  intended  to 
avoid  expense  and  delay  and  free 
the  mind  from  anxiety  and  doubt. 
A  wager,  whether  a  devise  to  one 
for  life,  remainder  to  the  heirs  of  his 
body,  is  an  estate  tail,  would  hardly 
be  deemed  invalid  because  one  or 
both  of  the  parties  was  laboring 
under  a  plain  misconception  of  the 
rule  in  Shelley*8  case,  and  whenever 
there  is  room  for  a  wager  there  may 
be  ground  for  a  compromise;  see 
Oavode  v.  McKelvey,  Addison,  56. 
The  better  opinion,  therefore,  is  that 
a  compromise  cannot  be  avoided 
merely  because  the  parties  acted 
under  an  erroneous  impression  of 
the  law,  which  a  more  familiar  ac- 
quaintance with  it  would  have 
shown  to  be  free  from  reasonable 
doubt  or  difficulty ;  HuiU  v.  Bou^- 
manier,  1  Peters,  15 ;  Trigg  v.  Ready 
5  Humphreys,  629 ;  Oood  v.  -Herr, 
7  Watts  &  Serg.  263 ;  Faust  v.  Brir 
ner,  30  Missouri,  414 ;  1  Story's  Eq. 
Jur.  §  126.  The  result  thus  at- 
tained is,  in  &ct,  nothing  more  than 
the  application  of  the  rule  which 
prevails  where  a  controverted  right 
is  bought  from*  a  stranger,  to  cases 
where  one  of  the  parties  to  a  con- 
troversy ends  it  by  conveying  all 
his  right,  title  and  interest  to  the 
other;  Moore  v.  FUzivater,  2  Ran- 
dolph, 442. 
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[*858]  *TOW]SrLEY  v.  SHERBOKEfE. 

SATURDAY,  JUNE  6th,  9  CAR.  1. 

BEFORTED  BRIDQ.  &BP.  aSi  i 

Liability  for  a  Co-trustee.] — How  far  a  person  is  liable  for  the 
acts  and  receipts  of  a  co-trustee. 

Upon  hearing  and  debating  of  the  matter,  as  well  on  the  15th 
as  the  18th  of  June  last,  the  Court  being  assisted  with  Mr.  Jus- 
tice Hutton  and  Mr.  Justice  Jones,  upon  the  plaintiff's  bill  of 
review,  for  the  reviewing  and  reversal  of  a  decree  made  in  a 
cause,  wherein  Richard  Mountford,  deceased,  executor  of  Thomas 
Chal loner,  was  plaintiff,  against  the  now  plaintiff,  and  Thomas 
Forster,  Esquire,  concerning  the  sum  of  1700/.,  raised  out  of  the 
rents  and  profits  of  certain  lands  and  tenements  in  Linsted,  Ard- 
ingley,  and  Worth,  in  the  county  of  Sussex,  in  trust  for  the  ssdd 
Thomas  Challoner,  during  his  minority,  and  which  the  now 
plaintiff,  by  the  decree  of  this  Court,  was  to  pay,  in  case  the  said 
Forster  should  fail  to  pay  the  same. 

Several  matters  were  offered  by  the  plaintiff's  counsel,  for  the 
reversal  of  the  said  decree,  narnely^  that  the  now  plaintiff  was 
decreed  to  pay  the  sum  of  1700Z.,  as  raised  out  of  the  profits  of 
the  infant's  lands,  settled  upon  an  account  made  up  by  the  said 
Forster  with  the  said  Thomas  Challoner  the  infant,  after  he  came 
of  age,  whereto  the  plaintiff  Townley  was  neither  party  nor 
privy,  nor  ever  consented,  nor  ought  to  be  bound  thereby. 

And  secondly y  that  the  said  plaintiff  is  by  the  said  decree  made 
liable  to  the  payment  of  all  the  profits  raised  out  of  the  said 
infant's  estate,  whereas  he  never  received  any  profits  at  all ;  and 
P^r>rQ-|  although  he  gave  some  acquittances,  *yet  the  same  were 
L  J  only  for  the  three  first  half-years,  and  no  more,  and  were 
but  to  balance  an  account,  the  moneys  disbursed  amounting  to  as 
much  as  the  receipts;  and  there  being  three  other  co-trustees 
with  him,  the  plaintiff's  counsel  conceived  that  he  ought  not  to  be 
charged  with  more  than  he  himself  received,  especially  for  that 
the  other  parties  trusted,  and  who  received  the  profits,  were,  or 
were  reputed  to  be,  men  of  ability  and  responsible.  Touching 
which  last  point  (being  that  whereon  the  plaintiff's  counsel 
chiefly  insisted  for  the  reversal  of  the  said  decree  as  against  the 
now  plaintiff),  it  appeared  unto  this  Court,  that  Challoner,  father 
of  Thomas  the  infant,  did  heretofore  make  a  lease  of  the  said 
lands  to  one  Weeks,  for  five-and-thirtv  years,  and  afterward  con- 
veyed away  the  reversion  to  Thomas  Challoner,  his  brother ;  and 
after  the  death  of  Francis  (according  to  an  award  made  between 
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the  said  Weeks  and  Thomas  Challoner  the  brother,  who  was 
uncle  to  Thomas  the  infant)  the  lease  of  iive-and-thirty  years  and 
the  reversion  in  fee  simple  were  to  be  assigned  to  parties  trusted 
by  the  said  Weeks,  and  one  Barbara  Challoner,  mother  of  the 
said  infant,  and  by  the  said  Thomas  the  uncle,  the  lease  to  be  in 
trust  for  Weeks  for  life,  the  remainder  to  Barbara  for  life,  the 
remainder  to  Thomas  the  infant,  and  the  reversion  in  fee  to  be  in 
trust  for  the  said  Thomas  the  infant.  But  upon  the  limitation  or 
condition  that  the  said  Thomas  the  infant,  when  he  came  of  age, 
should  make  some  assurance  to  Thomas  the  uncle,  according  to 
the  award,  wherein,  if  he  &iled,  then  the  trust  limited  to  him 
should  cease,  and  the  trustees  should  be  seized  for  Thomas  the 
uncle.  In  pursuance  whereof,  the  now  plaintiff  and  the  said 
Forster  were  trusted,  toerether  with  one  Langworth  and  Lavell, 
to  take  the  estate  in  the  lease,  and  did  take  an  assignment  thereof 
from  Weeks,  the  12th  of  June,  9  Jacobi;  and  ail  the  trustees 
sealed  the  counterpart;  and  the  same  day  the  now  plaintiff  and 
Forster  assigned  their  moiety  in  the  said  lease  to  one  Mr,  Peacock 
and  Robert  Forster,  who  were  not  privy  nor  acquainted  there- 
with ;  and  on  the  13th  of  June,  the  9th  of  King  James,  the  said 
Thomas  Challoner  *the  uncle  passed  over  the  inheritance  r±Qnry•^ 
to  the  now  plaintiff  and  Thomas  Forster,  whereby  it  was   L  ^^^J 

?robable  that  the  said  assignment  made  by  the  now  plaintiff  and 
'homas  Forster,  of  their  interest  in  the  moiety  of  the  lease,  was 
to  keep  the  same  from  being  extinguished ;  after  which  assurance 
so  made,  Weeks,  during  his  life,  and  Barbara  after  him,  during 
her  life,  received  the  profits  of  the  said  lands ;  and  Barbara,  in 
the  year  of  our  Lord  1614,  died.  And  it  appeared,  that,  soon 
after  the  death  of  the  said  Barbara,  viz.  23d  of  March,  12  Jacobi, 
Langworth,  one  pf  the  trustees  of  the  lease,  being  dead,  wherebv 
his  interest  in  the  moiety  survived  in  Lovell,  and  Thomas  Chal- 
loner the  uncle  procured  the  said  Lovell  to  assign  over  his  interest 
in  the  said  lease  to  the  said  Thomas  Challoner  the  uncle,  liable 
to  the  said  trust,  as  by  a  copy  of  the  assignment  now  read 
appeared.  And  it  appeared  by  the  confession  of  the  now 
plaintiff,  and  by  his  answer  to  the  former  bill,  and  by  the 
acquittances  now  produced,  that  the  now  plaintiff  joined  with 
the  said  Thomas  Forster  in  giving  acquittances  for  the  three  first 
half-years'  rents ;  but  it  did  not  appear  that  he  ever  received  any 
after,  or  gave  any  more  acquittances  ;  but  it  doth  appear  by  the 
proofs,  that  the  said  Thomas  Challoner  the  uncle,  wno  had  the 
assignment  from  Lovell,  did  receive  the  rents  of  the  tenants,  and 
paid  the  same  over  to  the  said  Thomas  Forster;  and  that,  when 
the  infant  came  of  age,  he  called  the  same  Thomas  Forster  and 
Thomas  the  uncle  to  an  account;  and  that  they  did  account;  and 
that  the  said  Thomas  Forster  did  then  deliver  him  a  book  of  ac- 
count, which  the  defendant  now  produced  in  Court ;  by  which  it 
did  appear,  that,  for  the  three  first  half-years,  the  rents  were 
received  by  the  said  Thomas  the  uncle,  and  by  him  paid  to  the 
now  plaintiff  and  the  said  Thomas  Forster,  for  the  use  of  the 
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infant ;  but  for  all  the  subsequent  time  the  same  were  received 
bj  the  said  Thomas  Challoner  the  uncle,  and  by  him  paid  to  the 
said  Thomas  Forster  alone,  who  (as  was  not  now  denied)  was,  at 
the  time  of  such  receipts,  generally  taken  to  be  of  great  ability, 
and  responsible,  as  it  also  appeared  by  the  proofs ;  that  the  said 
r*8fin  ^^^'^^^j  after  *he  came  of  age,  had  declared  the  said 
L  J  Thomas  Forster  to  be  his  debtor,  and  did  by  his  will,  read 
in  Court,  give  the  said  sum  of  1700t  to  the  said  Mountford  as  a 
debt  owine^  by  the  said  Thomas  Forster  solely,  not  mentioning 
the  now  plaintiff.  Upon  all  which  this  Court  was  fully  satisfied 
that  the  now  plaintiff  received  no  penny  of  profits  after  the  three 
first  half-years ;  but  whether  he  ought  to  be  charged  with  all  that 
the  said  Thomas  Forster  received,  being  a  co-trustee  with  him,  in 
respect  the  said  Thomas  Forster  is  now  declined  in  his  estate  (as 
is  conceived),  this  Court  somewhat  doubted.  And  although  a 
precedent  was  produced,  wherein  this  Court  had  charged  parties 
trusted,  but  only  according  to  their  several  and  respective  re- 
ceipts, and  not  one  for  the  other,  yet,  in  respect  the  defendant's 
counsel  opposed  the  same,  alleging  many  precedents  to  be  on  the 
other  side,  and  the  Lord  Keeper^  conceived  the  case  to  be  of 

freat  consequence,  and  thought  not  fit  to  determine  the  same  sud- 
enly,  but  to  advise  thereof,  and  desired  the  Lords  the  Judges' 
assistants  to  take  the  same  into  their  serious  considerations,  and 
to  assist  him  with  their  advice  therein,  whereby  some  course 
might  be  settled  that  parties  trusted  might  not  be  too  much  pun- 
ished, lest  it  should  dishearten  men  to  take  any  trust,  which 
would  be  inconvenient  on  the  one  side,  nor  that  too  much  libertv 
should  be  given  to  parties  trusted,  lest  they  should  be  emboldened 
to  break  the  trust  imposed  on  them,  and  so  be  as  much  prejudi- 
cial on  the  other  side. 

And  the  Lord  Keeper  and  the  Lords  the  Judges'  assistants, 
afterward  conferring  together,  and,  upon  mature  deliberation, 
conceiving  the  case  to  be  of  great  importance,  his  Lordship  was 
pleased  to  call  unto  him  also  Mr.  Justice  Crook,  Justice  Barclay, 
and  Mr.  Justice  Crawley,  for  their  assistance  also  in  the  same, 
and  appointed  precedents  to  be  looked  over,  as  well  in  this  as  in 
other  Courts,  if  any  could  be  found,  touching  the  point  in  ques- 
tion ;  whereupon  several  precedents  were  produced  before  them, 
some  in  this  Court  and  some  in  the  Court  of  Wards,  where  par- 
r*8fi21  ^^^®  trusted  were  chargeable  only  according  to  *their  sev- 
L  J  eral  and  respective  receipts,  and  not  one  to  answer  for 
the  other ;  but  no  precedent  on  the  contrary  was  produced  to 
them. 

Whereupon  his  Lordship,  aft«r  long  and  mature  deliberation 
on  the  case,  and  serious  advice  with  all  the  said  Judges,  did  ibis 
day,  in  open  Court,  declare  the  resolution  of  his  Lordship  and 
the  said  Judges :  That  where  lands  or  leases  were  conveyed  to 
two  or  more  upon  trust,  and  one  of  them  receives  all,  or  the 
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most  part  of  the  profits,  and  after  dieth  or  decay eth  in  his  estate, 
his  co-trustees  shall  not  be  charged,  or  be  compelled  in  this  Court 
to  answer  for  the  receipts  of  him  so  dying  or  decayed,  unless 
some  purchase,  fraud,  or  evil  dealing  appear  to  have  been  iu 
them  to  prejudice  their  trust ;  for  they  being  by  law  joint  tenants 
or  tenants  in  common,  every  one  by  law  may  receive  either  all  or 
as  much  of  the  profits  as  he  can  come  by.  And,  it  being  the 
case  of  most  men  in  these  days,  that  their  personal  estates  do  not 
suflSce  to  pay  their  debts,  prefer  their  children,  and  perform  their 
wills,  they  are  enforced  to  trust  their  friends  with  some  part  of 
their  real  estate,  to  make  up  the  same,  either  by  the  sale  or  per- . 
ception  of  the  profits ;  and,  if  such  of  these  friends,  who  carry 
themselves  without  fraud,  should  be  chargeable  out  of  their  own 
estates  for  the  faults  and  deficiencies  of  their  co-trustees,  who 
were  not  nominated  by  them,  few  men  would  undertake  any 
such  trust. 

And  if  two  executors  be,  and  one  of  them  waste  all,  or  any 
part  of  the  estate,  the  devastavit  shall,  by  law,  charge  him  only, 
and  not  his  co-executor ;  and,  in  that  case,  equitas  sequitur  Ugem^ 
there  having  been  many  precedents  resolved  in  this  Court,  that 
one  executor  shall  not  answer  nor  be  charged  for  the  act  or 
default  of  his  companion. 

And  it  is  no  breach  of  trust  to  permit  one  of  the  trustees  to 
receive  all  or  the  most  part  of  the  profits,  it  falling  out  many  times 
that  satne  of  the  trustees  live  far  from  the  lands^  and  are  put  in  trust 
out  of  other  respects  than  to  be  troubled  with  the  receipt  of  the 
profits^. 

But  his  Lordship  and  the  said  Judges  were  of  opinion, 
♦that  if  two  trustees  were,  and  one  of  them,  without  war-  r>i.ocq-| 
rant  of  the  party  that  trusteth  him,  or  of  a  Court  of  L  J 
equity,  assigneth  his  estate,  and  the  assignee  doth  receive  the 
profits,  and  beeometh  non-solvent,  he  that  made  the  assignment 
shall  answer  it  for  him,  but  the  other  original  trustee  shall  answer 
for  no  more  than  what  he  receiveth  himself,  because  the  assign 
cometh  not  in  by  him,  or  his  assent  or  appointment  And 
that  in  case,  if  the  ori^nal  trustee,  that  did  not  make  the  assign- 
ment, receive  the  whole  profits  and  become  non-solvent,  neither 
the  assimor  nor  the  assignee  shall  be  answerable  for  them. 

And  if  an  obligation  be  made  to  two  in  trust,  and  one  of  them 
release  the  whole  debt,  as  by  law  he  may,  this  shall  not  charge 
his  companion  for  any  part.  And  albeit,  in  all  presumption,  this 
case  hatn  often  happened,  yet  no  precedent  hath  been  produced 
to  his  Lordship  or  the  Judges,  that  in  any  such  case  the  co-trustee 
hath  been  charged  for  the  act  or  fault  of  his  companion.  And, 
therefore,  it  is  to  be  presumed  that  the  current  and  clear  opinion 
hath  gone,  that  he  is  not  to  be  charged  (it  having  not,  till  of  late, 
been  Drought  in  question)  in  a  case  that,  by  all  likelihood,  hath 
frequently  liappened. 

*  See  Williams  v.  Nixon,  2  BeaT.  472. 
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But  his  Lordship  and  the  said  Judges  did  resolve,  that  if,  upon 
the  proofs  or  circumstances,  the  Court  be  satisfied  that  there  be 
dolus  malus,  or  any  evil  practice,  fraud,  or  ill  intent  in  him  that 
permitted  his  companion  to  receive  the  whole  profits,  he  may  be 
charged,  though  he  recdved  nothing. 

And  his  Lordship  and  the  said  Judges  did  declare,  that  in  this 

Particular  case  they  did  not  find  any  material  proof  against  Mr. 
'ownley,  to  make  his  case  worse  than  the  general  case  aforesaid, 
but  rather  better  (except  onl^  for  the  three  naif-years'  rent,  which 
he  joined  in  acquittance  with  Mr.  Forster);  for  the  receipt  of 
the  profit^s  alone  by  Mr.  Forster  is  no  breach  of  trust  in  Mr. 
Townley;  and  Mr.  Challoner,  when  he  came  of  full  age,  took 
Mr.  Forster  for  his  debtor. 

And  therefore  it  was  ordered  and  decreed,  that  so  much  of  the 
r*8fi41  ®^^^  decree  as  chargeth  Mr.  Townley  with  any  *more  of 
L  J  the  profits  than  the  three  half-years,  for  which  he  joined 
his  acquittance,  shall  be  reversed;  but  as  for  those  three  half- 
years'  profits,  if  the  same  were  not  disbursed  or  employed  for 
the  use  of  Mr.  Challoner,  then  for  so  much  thereof  as  hath  not 
been  so  disbursed  or  employed,  the  said  complainant,  Mr.  Townlev, 
ought  to  be  answerable,  and  the  defendant  may  call  the  plaintiff 
before  Mr.  Page,  one  of  the  Masters  of  this  Court,  to  audit  the 
account  touching  these  three  half-years,  if  any  diflference  be 
thereabout.      And  lastly,  it  is  ordered,  that  the  recognizances 

fiven  on  the  plaintiff's  part,  to  perform  the  order  of  this  Court, 
e  discharged. 


P^ggg-j  BRICE  V.  STOKES. 

JULY  22d,  1805. 

BBPOBTBD  11  VB8.  819. 

Liability  op  Trustbb  for  the  Bbceipts  of  his.Co-trustee._ 
A  trustee  charaedy  though  fie  did  not  receive  the  money  under  the 
circumstances,  having  joined  in  the  receipt:  the  sale  ynnecessary;  and 
permitting  his  co-trustee  to  keep  and  act  with  the  money  contrary  to 
the  trust. 

Not  charged  in  respect  of  the  interest  of  one  of  the  cestuis  que  trust j 
having  notice  of  the  breach  of  trusty  and  acquiescing. 

By  the  decree  in  this  cause,  an  account  was  directed  of  the 
money  arising  by  sale  of  part  of  the  testator's  estates,  come  to 
the  hands  of  Henry  Mooring,  John  Fielder,  and  John  Sparrow, 
the  trustees,  or  their  executors,  &c.;  and  an  inquiry,  in  what 
manner  the  purchase  money  was  paid,  the  receipt  si^ed,  and  in 
what  manner  and  by  whom  the  interest  was  paia  dunng  tiie  lives 
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of   Mooring  and  Fielder,  and  in   whose  hands    the  principal 
remained. 

The  Master's  report  stated  the  will  of  John  Taylor,  devising 
and  bequeathing  to  his  executors.  Sparrow,  Mooring,  and  Fielder, 
their  heirs,  executors,  Ac,  all  his  freehold  and  leasehold  estates, 
upon  trust  to  pay  the  rents  and  profits  to  the  testator's  niece, 
Elizabeth  Sparrow,  while  unmarried,  and  after  her  marriage, 
upon  trust  for  her,  her  heirs,  executors,  &c.;  and  he  gave  mil 
power  to  his  said  trustees  and  executors,  and  the  survivors,  &c., 
to  sell  and  dispose  of  all  or  any  part  of  the  said  estates;  and 
directed  the  moneys  arising  from  such  sale  or  sales  to  be  put  out 
by  his  said  trustees,  or  the  survivors,  &c.,  upon  government  or  real 
securitv;  and  *such  moneys  and  the  interest,  and  proceeds  r»o^z»-| 
thereof,  in  the  meantime,  to  be  applied  upon  the  trusts  '-  J 
before  directed  as  to  the  estates,  and  the  rents,  &c. ;  and  he 
declared,  that  the  trustees,  and  the  survivor,  &c.,  should  have 
full  power  and  authority  to  make  such  settlement  of  all  or  such 
of  the  estates  as  should  be  unsold,  and  the  monev  produced  by 
the  sale,  as  the  said  trustees  should  judge  fit,  on  the  marriage  of 
Elizabeth  Sparrow,  to  the  use  of  her  and  her  issue,  and  under 
such  restrictions  as  his  said  trustees,  or  the  survivors  of  them, 
should  think  fit  and  proper;  and  he  directed,  that  his  said  trustees 
and  executors  should  not  be  answerable  or  accountable  for  any 
loss  which  might  happen  of  all  or  any  part  of  his  real  and 
personal  estate,  so  as  such  loss  be  not  through  their  willful 
neglect  or  default;  and  that  one  of  them  should  not  be  answer- 
able for  the  others  or  other  of  them,  or  for  the  acts,  receipts, 
payments,  or  defaults  of  the  other  or  others  of  them,  but  each  of 
them  for  himself  and  for  his  own  acts,  receipts,  and  defaults  only. 

The  report  also  stated  the  marriage  of  Elizabeth  Sparrow  with 
Thomas  Brice,  the  plaintiflT,  in  1788,  upon  which  occasion  a 
settlement  was  made  to  the  separate  use  of  Mrs.  Brice  for  life, 
with  remainders  to  her  husband  surviving  her,  for  his  life,  and  to 
the  issue.  She  died,  leaving  no  issue,  September,  1784.  That 
settlement  also  contained  a  power,  similar  to  that  in  the  will,  to 
the  trustees  to  sell,  with  the  consent  of  Mrs.  Brice,  if  living,  the 
receipt  of  the  trustees  or  the  survivor  to  be  a  discharge  to  the 
purchaser,  and  forthwith,  and  with  all  convenient  speed,  to  invest 
the  money  in  their  names,  upon  government  or  real  securities, 
&c.;.  with  a  declaration,  that  the  trustees,  their  heirs,  &c.,  should 
not  be  chargeable  with,  or  accountable  for,  any  more  of  the  said 
trust  moneys  and  premises  than  he  or  thev  should  actually 
receive,  nor  with  or  for  any  loss  which  should  happen,  of  the 
same  moneys  and  premises,  or  any  part  thereof,  so  as  such  loss 
happened  without  his  or  their  willful  default;  nor  the  one  for  the 
other  of  them,  but  each  of  them  only  for  his  own  acts,  deeds, 
receipts,  disbursements,  and  defaults. 

♦The  report  further  stated  that,  by  indentures  dated  r^Qfj^-i 
the  27th  of  November,  1784,  it  was  witnessed,  that  Moor-  L  -I 
ing  and  Fielder,  in  consideration  of  the  sum  of  1260!.  to  them 
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{)aid  (with  the  approbation  of  Thomas  Brice)  by  Robert  Lil- 
ingtoii,  conveyed  part  of  the  freehold  estate  to  him  and  his 
heirs ;  for  which  sum  of  1260/.,  the  said  consideration-money, 
Mooring  and  Fielder  respectively  signed  a  receipt  on  the  back  of 
the  deed.  No  part  of  that  sum  was  laid  out ;  but  some  money, 
by  way  of  interest  on  part  of  it,  was  ptud  by  Fielder  to  Brice. 
Fielder  died  insolvent,  m  April,  1794,  and  Mooring  died  in 
October  following. 

The  Master  certified,  that,  though  the  evidence  appeared  exceed- 
ingly contradictory,  yet,  as  the  receipt  for  the  1260^.,  the  considera- 
tion-money, written  on  the  back  of  tne  conveyance,  was  signed  both 
by  Mooring  and  Fielder,  and  witnessed  by  four  witnesses  as  to 
the  signatures  by  them,  it  must  be  presumed  that  they  received 
such  consideration- money ;  therefore,  the  defendant  Stokes,  as 
executor  of  Mooring,  and  Braxton,  the  surviving  administrator, 
with  the  will  annexed  of  Fielder,  ought  to  be  charged  with  the 
consideration-money  and  interest. 

Exceptions  were  taken  by  the  defendant  Stokes  to  the  Master's 
report,  for  charging  the  defendant,  as  executor  of  Mooring,  with 
the  sum  of  1260i.,  as  having  been  received  by  him  with  Fielder, 
and  interest 

The  examination  of  the  plaintiff  Brice  stated,  that  he  was 
ignorant  of  the  treaty  for  the  sale,  except  that,  for  the  purchaser's 
satisfaction,  he  joined  in  the  conveyance.  Mooring  resided  at 
Christchurch,  twelve  miles  from  Lymington,  where  the  plaintiff 
and  Fielder  resided,  the  latter  beinff  an  attorney.  The  plaintiff 
never  received  any  money  from  Mooring,  but  received  various 
sums  from  Fielder,  by  way  of  interest  for  part  of  the  trust  estate. 
On  account  of  Mooring's  residence  at  a  distance,  the  plaintiff* 
never  applied  to  him  for  any  interest  during  the  life  of  Fielder, 
but  always  applied  to  Fielder,  who  lived  near  him. 
r+fififil  ^  evidence  as  to  the  fact  of  payment  was  contrar 
L  oooj  *(jjc|^j.j^  Mooring's  widow  stated  tnat  she  was  present 
at  the  execution  of  the  conveyance,  but  did  not  see  the  money 
paid  to  any  one.  Fielder  told  Mooring  it  was  necessary  for  him 
to  execute  the  conveyance  and  sign  the  receipt,  to  which  Moor- 
ing objected,  alleging  that  Fielder  never  consulted  him  in  the 
management  of  the  trust :  but  Fielder  pressed  him,  saying  it 
was  only  matter  of  form,  for  he  should  receive  the  purchase- 
money,  and  place  it  in  the  stocks  for  the  benefit  of  the  children ; 
and  at  length  Mooring,  after  much  hesitation,  executed. 

There  was  also  evidence,  that  among  Mooring's  papers  was 
found  an  account,  in  the  handwriting  of  Fielder,  showing  that 
the  whole  of  the  money  was  receivea  by  Fielder,  and  the  greater 
part  invested  in  securities ;  and  that,  by  an  account  discovered 
among  Fielder's  papers,  it  appeared  that  he  received  the  money, 
deducted  400L  for  legacies,  retaining  the  860i.,  for  which  he  paid 
interest  to  the  plaintiff. 

Mr.  Romilly  and  Mr.  Hart,  in  support  of  the  exceptions. — ^Upon 
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the  evidence,  this  transaction  is  much  in  the  dark.  The  question 
is,  whether,  from  the  mere  circumstance  that  this  trustee  joined  in 
the  receipt,  in  order  to  make  a  title,  he  ought  to  be  charged  per- 
sonally, and  whether  he  may  not  discharge  himself  by  showing, 
that,  though  he  joined  in  the  receipt,  the  other  trustee  received 
all  the  purchase-money.  It  was  indispensably  necessary  for  the 
trustee  to  join,  for  conformity.  The  distinction  between  the  cas^ 
of  an  executor  and  a  trustee,  though  much  discussed,  has  never 
been  overruled.  As  it  is  not  necessary  for  the  executor  to  join, 
his  act  in  joining  makes  him  liable;  but  as  it  is  neceaaary  for;^a 
trustee  to  join,  the  mere  circumstance  that  he  joins  in  the  r^ceipt^ 
in  order  to  make  a'  title,  is  not  sufficient  to  charge  him^  mxl^m 
you  go  further,  and  show  that  he  actually  received  the  money.    ' 

Mr.  Richards  and  Mr.  Bell,  for  the  repoi-t — This  is  not  the  ordi- 
nary case,  but  the  case  of  a  trustee  voluntarily  joining  in  this  sale, 
for  the  mere  purpose  of  converting  *real  estate  into  per-   r^o^o-i 
eonal,  the  personal  estate  being  equal  to  all  the  charges,   ^        ^ 
and  no  purpose  to  be  answered.     The  nature  of  the  trust  called 
upon  both  the  trustees  to  take  care  that  the  cestuis  que  trust  should 
be  as  safe  as  if  the  estate  had  remained  as  it  was.     As  there  was^ 
no  other  object,  therefore,  than  merely  to  secure  the  property  for 
the  benefit  of  the  infant  cestuis  que  trust,  Mooring  was  bound  to*- 
see  to  the  application.    The  signature  of  the  receipt  throws  it  upoiu 
him  to  show  that  he  did  not  receive  the  money.     The  effect  ot 
the  distinction  is  merely,  that  the  Court  will  more  easily  believe- 
that  the  trustee  did  not  receive  the  money;   but  it  does  not  ^o 
the  length  of  throwing  the  proof  that  he  did  receive  it,  when  he- 
has  signed  the  receipt,  upon  the  cestui  que  trust.     The  circum- 
stances account  for  the  fact,  that  the  interest  was  paid  by  Fielder.. 
It  was  natural  that  he,  being  an  attorney,  shoula  be  trusted  for- 
that  purpose.    IIow  can  this  Court  infer  that  it  was  not  laid  oat. 
upon  security  iu  their  joint  names,,  or  that  Mooring  did  not 
receive  the  whole  from  Fielder?    There  is  no  evidence  that  can: 
weigh  against  the  sij^nature  of  the  receipt.     The  paper  writing 
by  Fielder  charges  him  ^  admitting  that  he  received  the  money; 
but  it  does  not  discharge  Mooring.     To  counteract  the  evidence 
from  the  receipt,  he  must  produce  the  most  satis&ctory  evidence 
that  he  joined  for  conformity  oniy^  aod  is,  therefore,  within  the 
indulgence  allowed  to  trustees.. 

Another  principle  upon  which  these  trustees  must  be  charged, 
arises  from  the  deed  of  settlement  executed,  under  which  they 
iare  to  exercise  a  discretion  whether  it  is  proper  to  sell  the  estate, 
a  most  important  duty  imposed  upoft  them.  The  will  is,,  there- 
fore, out  of  the  question.  The  Court  will  not,  after  that,  hear  a 
trustee  say  it  is  immaterial  to  him-  what  becomes  of  th«  fund. 
He  does  not,  as  he  might,  rive  up  the  trust  under  the  will,  but 
he  accepts  another  trust  under  the  deed;-  the  only  object  of  which 
was  to  take  care  of  the  property,  which  is  very  different  trom 
the  case  of  a  trust  thrown  upon  him,  and  not  assumed  volun- 
tarily.    This  is  a  case,  therefore,  of  gross  and  willful  negligence, 
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r*8701  *I^ORi>  Chancellor  Eldon. — It  does  not  appear  for 
L  ° '  J  what  purpose  this  sale  was  made,  except  for  the  mere 
purpose  of  converting  real  estate  into  personal.  K  the  sale  was 
made  for  a  purpose  not  authorized  by  the  settlement,  Brice,  the 
husband,  being  an  executing  party,  could  not  complain  of  that 
sale.  The  money  must,  upon  this  evidence,  be  taken  to  have 
been  paid  to  Fielder. 

At  law^  whei'e  trustees  join  in  a  receipt^  prima  fcucie^  ail  are  to  be 
considered  as  having  received  the  money.  But  it  is  competent  to  a 
trustee^  and  if  he  means  to  exonerate  himself  from  that  inference^  it  is 
necessary  for  him,  to  show  that  the  numey  acknowledged  to  have  been 
received  by  all  was  in  fact  received  by  one,  and  tKe  other  joined  (mJyfor 
conformity. 

In  the  case  of  executors^  it  ha^  been  said,  and  well  said,  to  be  other- 
wise.  An  executor,  as  it  is  not  necessary  for  him  to  join,  interfering 
in  the  transaction  unnecessarily,  the  inference  is  just  the  other  way;  he 
is  to  be  considered  as  assuming  a  power  over  the  fund,  and  therefore 
answerable  for  the  application,  as  far  as  it  is  connected  with  the  par- 
ticular transaction  in  which  he  joins.  Upon  considering  the  cases 
paring  down  the  rule  of  lute,  I  repeat  what  I  have  said  upon  a 
former  occasion  {Chambers  v.  Mincnin,  7  Ves.  198),  that  it  is  much 
safer  for  executors  to  abide  by  a  general  rule  of  that  sort  than  to 
lay  down  a  rule,  trying  the  application  of  it  by  looking  to  par- 
ticular circumstances  in  particular  cases,  which  will  raise  very 
difterent  inferences  in  difterent  iriinds. 

In  this  case  it  was  absolutely  necessary  that  all  the  trustees 
should  join  in  the  receipt;  for  the  law  empowering  the  sale  is  the 
settlement,  which,  in  principle  and  terms,  requires  that  the  pur- 
chaser should  not  be  discharged  but  upon  the  joint  receipt  oi  all. 
The  money  was  not,  in  a  stnct  sense,  received  by  both  trustees; 
for  the  weight  of  evidence  is,  that  Mooring  let  Iielder,  a  profes- 
sional man,  circumvent  him  a  little  in  taking  ijjto  his  own  hands 
the  money,  probably  upon  some  confidence  that  he  would  lay  it 
out  either  in  the  ftinds,  or  such  other  security  as  it  might  be 
P^rt-^-,  invested  in,  consistently  with  the  *settlemeut,  viz.,  a  good 
L  -I  real  security.  It  is  a  clear  fact  now,  that  it  remained  with 
Fielder  until  his  death  in  1794. 

Two  questions  arise:  1st,  whether  Brice,  the  husband,  can 
complain  with  respect  to  his  interest  in  the  produce  of  this  sale 
as  against  Mooring?  2dly,  whether  those  who  are  to  take  after 
him  can  complain  ? 

It  is  clear,  upon  settled  cases,  that,  if  there  are  two  trustees, 
and  a  transaction  takes  place,  in  which  the  fund  is  taken  out  of 
the  state  in  which  it  ougnt  to  have  remained,  and  is  not  placed 
in  the  state  in  which  it  ought  to  be,  but  is  kept  in  hands  that  ought 
not  to  retain  it,  if  any  particular  cestui  que  trust  has  acted  in 
authorizing  that  as  much  as  the  trustee  who  has  not  the  money  in 
his  hands,  and  continues  to  permit  it  to  be  so  treated  in  a  ques- 
tion between  that  cestui  que  trust  and  that  trustee,  the  latter  can- 
not be  called  upon  by  the  former.    There  is  very  satisfactory 
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evidence  that  Brice  must  be  considered  as  having  for  ten  years 
permitted  this  money  to  remain  with  Fielder  alone,  and,  tnere- 
fore,  cannot  complain,  as  against  Mooring,  that  it  was  not  laid 
out  by  Fielder  with  Mooring.  Upon  the  evidence,  Brice  re- 
ceived the  interest  from  Fielder  alone,  having  no  communication 
with  Mooring  until  shortly  before  or  after  the  death  of  Fielder, 
and  made  no  demand  upon  Mooring.  He  ought  to  be  taken 
upon  the  account  to  know,  that,  as  late  as  1786,  this  was  cash  in 
the  hands  of  Fielder,  charged  in  account  as  one  of  the  executors 
having  that  money.  There  is  not  one  item  in  respect  of  which 
he  debits  himself,  that  does  not  expressly  name  the  security  upon 
which  the  money  was'out,  except  the  sum  of  8601. ;  and  then  it  is 
no  longer  interest  at  4tL  per  cent,  but  5Z.  per  cent,  charging  him- 
self with  a  larger  interest,  after  he  received  it,  than  he  gave 
credit  for  before  he  received  it.  Afterward,  from  1787,  he  pro- 
ceeds dealing  with  Fielder  only,  receiving  the  interest  of  that 
particular  sum  until  1794.  The  result  of  the  evidence  is,  that, 
with  Brice's  permission,  this  money  was  suffered  to  remain  with 
Fielder  upon  his  personal  security :  that  if  Mooring  knew  as 
much  as  Brice,  so  Brice  *knew  as  much  as  Mooring,  and  r^o^o-i 
cannot  complain  that  this  was  a  misapplication,  permit-  *-  J 
ting  it  with  respect  to  his  own  interest. 

Mooring  also  placed  so  much  confidence  in  Fielder,  that 
though  the  money  got  into  the  hands  of  Fielder  atone,  it  is  very 
difficult  to  say,  as  against  those  who  come  after  Brice,  liiat  Moor- 
ing is  not  to  be  answerable.  This  is  a  sale  under  a  power,  but 
without  necessity.  This  is  an  act  that  never  could  have  been 
done  by  the  mere  exercise  of  the  judgment  of  one  of  the  trustees, 
enabling  him  to  determine  that  it  was  necessary.  There  was  no 
necessity  in  respect  of  which  the  other  should  join.  But,  though 
a  trustee  is  safe,  if  he  does  no  more  than  authorize  the  receipt 
and  retainer  of  the  money,  as  far  as  the  act  is  within  the  due 
execution  of  the  power,  yet,  if  it  is  proved  that  a  trustee,  under 
a  duty  to  say  his  co-trustee  shall  not  retain  the  money  beyond  the 
time  during  which  the  transaction  requires  retainer,  and  says, 
with  his  knowledge,  and  therefore  with  his  consent,  the  co-trustee 
has  not  laid  it  out  according  to  the  trust,  but  has  kept  it,  or  lent 
it,  in  opposition  to  the  trust,  and  the  other  trustee  permits  that, 
for  ten  years  together,  the  question  turns  upon  this :  not  whether 
the  receipt  of  the  money  was  right,  but  whether  the  use  of  it, 
subsequent  to  that  receipt,  was  nght,  after  the  knowledge  of  the 
trustee  that  it  had  got  into  a  course  of  abuse.  Of  that,  it  seems, 
Mooring  was  distinctly  informed,  the  paper  connected  with  the 
marriage  settlement  stating  upon  the  face  of  it  a  breach  of  trust. 
Though  not  very  intelligible,  it  shows  that  an  account  of  the 
securities  taken  by  Fielder  for  1260i.  was  put  into  the  hands  of 
Mooring.  That  gave  him  information  that  Fielder  was  lending 
some  of  the  money  upon  notes,  some  upon  bonds ;  and,  as  soon 
as  a  trustee  is  fixed  with  knowledge  that  his  co-trustee  is  misap- 
plying the  money,  a  duty  is  imposed  upon  him  to  bring  it  bads 
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into  the  joint  custody  of  those  who  ought  to  take  better  care 
of  it 

The  conclusion  is,  that  Brice  cannot  call  upon  Mooring  as  to 
r*87m  ^^^  interest ;  but  as  to  the  principal,  Mooring  is  ♦answer- 
^  J  able,  but  he  is  not  to  be  charged  with  more  than  was 
actually  misapplied. 


Tovmley  y.  Sherborne,  and  Bnce  v.  Stokes,  are  leading  authorities  as  to 
the  liability  of  persons  for  the  acts  and  de&ults  of  their  co-trustees  and 
co-executors — a  subject  which  will  be  considered  at  some  length  in  this 
note ;  although  it  is  proposed,  in  the  first  place,  to  notice  some  of  the  du- 
ties of  trustees  and  executors,  with  respect  to  their  cestui  que  trust,  and  of 
the  liabilities  which  result  therefrom,  but  more  especially  with  respect  to 
the  getting  in,  the  custody,  and  investment,  of  the  property  committed  to 
their  care. 

It  may  here  be  first  mentioned  that  in  charging  trustees  with  breaches 
of  trust  it  is  immaterial  how  the  trust  was  created,  whether  for  valuable 
consideration,  or  by  the  voluntary  gift  of  the  trustees  themselves  (Drasier 
V.  Brereton,  15  Beav.  221),  and  that  persons  assuming  to  act  as  trustees, 
although  they  are  not  actually  or  legally  such,  will  incur  the  same  liabili- 
ties, in  respect  of  a  breach  of  trust,  as  trustees  regularly  appointed :  Rack- 
ham  V.  Siddall,  16  Sim.  297 ;  1  Mac  &  G.  607 ;  Pearce  v.  Fearce,  22 
Beav.  248 ;  Life  Association  of  Scotland  v.  Siddal,  3  De  6.  F.  &  Jo.  58 ; 
Aveline  v.  MeOiuish,  2  De  G.  Jo.  &  Sm.  288 ;  Hennessey  v.  Bray,  33 
Beav.  96 ;  Quinton  v.  Frith,  2  I.  R.  E.  396. 

Moreover,  where  a  trustee  employs  an  agent,  so  long  as  the  acts  done  by 
the  person  so  employed  are  confined  to  mere  agency  on  behalf  of  the 
trustee— his  employer — ^generally  speaking,  the  agent  cannot  be  made  ac^ 
countable  as  a  constructive  trustee :  Per  Stuart,  V.  C,  in  Morgan  v.  Ste- 
phens, 3  Giff.  235.  And  see  Myler  v.  Fitgpatrick,  6  Madd.  360 ;  Keane  v. 
Bobarts,  4  Madd.  332 ;  Nicholson  v.  Knowles,  5  Madd.  47 ;  Lochwood  v. 
Abdy,  14  Sim.  437;  Fyler  v.  Fyler,  3  Beav.  650;  Maw  v.  Fearson,  28 
Beav.  196 ;  Marshall  v.  Sladden,  7  Hare,  428.  But  where  the  agent  ob- 
tains possession  of  the  trust  funds,  and  his  acts  are  not  in  strict  conform- 
ity with  his  duty  as  agent,  he  ceases  to  be  a  mere  agent,  and  will  be  liable 
as  a  trustee.  Thus,  in  Morgan  v.  Stq>hens,  3  Giff.  226,  a  solicitor  got 
possession  of  trust  moneys,  and  through  his  intervention  the  executrix, 
who  was  entitled  to  the  income  only,  was  enabled  to  misapply  the  principal. 
It  was  held  by  Sir  John  Stuart,  V.  C,  that  an  account  ought  to  be 
directed  against  the  solicitor  as  if  he  had  been  a  trustee.  See  also  Attor- 
ney-Gfeneral  v.  The  Corporation  of  Leicester,  7  Beav.  176;  Fannell  v. 
Hurley,  2  Coll.  241 ;  Salomans  v.  Laing,  12  Beav.  377 ;  Bodenham  v.  Has- 
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kpu,  2  De  G.  *Mac.  A  G.  903;  Bridgman  v.  QUI,  24  Beav.  302; 
Hardy  v.  Qdey,  33  Beav.  365 ;  PoHlack  v.  Gardner,  1  Hare,  606.  •■  ° '  ^J 
But  it  has  been  held  that  where  trustees  authorize  agents  to  receive 
trust  money,  who  misappropriate  it,  so  that  it  is  lost,  a  bill  by  the  cestuis 
que  trust  seeking  to  charge  the  agents  alone  cannot  be  maintained,  as  it  is 
only  through  the  trustees  that  the  agents  can  be  made  liable :  Robertson 
y.  Armstrong,  28  Beav.  123. 

As  to  getting  in  OvManding  Property.'] — ^Trustees  and  executors  ought 
not  to  leave  money  outstanding  upon  personal  security ;  and  though,  in 
the  exercise  of  a  fair  discretion,  they  are  not  obliged  to  commence  legal 
proceedings  unnecessarily,  they  must  exert  themselves  to  get  it  in,  and, 
although  the  money  may  have  been  advanced  by  the  testator  himself,  if 
necessary,  to  commence  compulsory  proceedings  (Lowson  v.  Copeland,  2 
Bro.  C.  C.  156 ;  Bailey  v.  Gmld,  4  Y.  A  C.  Exch.  Ca.  221 ;  PoweU  v. 
Evans,  5  Ves.  839;  Caney  v.  Bond,  6  Beav.  486;  Fenwick  v.  OreenweU, 
10  Beav.  412 ;  Bullock  v.  WheaUey,  1  Coll.  130 ;  Ticker  v.  Smith,  3  Sm. 
A  Giff.  42,  46),  even  against  a  co-executor  {Styles  v.  Ov.y,  1  Mac.  A  G. 
422;  EgheH  v.  BvUer,  21  Beav.  560 ;  Candler  v.  TUlett,  22  Beav.  257) ; 
and  where  a  debt  is  payable  by  installments,  trustees  will  not  be  justified 
in  giving  any  great  indulgence ;  for  the  debtor's  inability  to  pay  the  sums 
accumulated,  by  permitting  them  to  run  together,  will  be  constantly  aug^ 
mented  {Caffrey  v.  Darby,  6  Ves.  488).  In  fiujt,  a  direction  to  convert 
with  all  convenient  speed,  is  no  more  than  the  ordinary  duty  implied  in 
the  office  of  executor :  Buxton  v.  Buxton,  1  My.  A  Cr.  93. 

In  T^hs  V.  Carpenter  (1  Madd.  291),  executors  were  directed  by  the 
testator  to  receive  rents  and  invest  them  in  the  U,  per  Cents.  They  em- 
ployed a  person  to  receive  the  rents,  but  according  to  the  Master's  report, 
there  were  arrears  amounting  to  1500/.;  and  the  impression  on  the  Mas- 
ter's 'mind,  as  appeared  by  his  report  {Ih,  p.  298),  was,  that,  by  using 
proper  means,  the  whole  might  have  been  recovered.  It  was  held  by  Sir 
Thomas  Plumer,  V.  C,  that  the  executors  were  liable  to  make  good  the 
arrears,  though  without  interest  *^  It  cannot,"  said  his  Honor, ''  be  ad- 
mitted as  an  excuse,  that  they  devolved  the  care  of  this  estate  to  another ; 
they  must  answer  for  his  negligence.  I  am  anxious  not  to  discourage  per- 
sons from  acting  as  executors,  by  throwing  difficulties  in  their  way,  and 
am  willing  to  make  every  proper  allowance ;  but  I  must  not  forget  the 
established  doctrine  of  this  Court  If  persons  accept  the  trust  of  execu- 
tors, they  must  perform  it;  they  must  use  due  diligence,  and  not 
suffer  infants  to  be  injured  by  their  ^negligence.  ...  If  there  p^j>-c-. 
be  crassa  negligentia,  and  a  loss  sustained  by  the  estate,  it  &lls  ^  ^ 
upon  the  executors.  Here,  for  want  of  evidence,  I  cannot  say  that  all 
this  rent  could  not  have  been  recovered ;  and  I  am  reluctantly  obliged  to 
assume,  that  no  exculpatory  evidence  could  be  produced,  and  therefore 
they  must  be  charged  with  these  arrears.    Interest  upon  the  arrears  was 
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but  faintly  pressed  for,  and  ought  not  to  be  given.  Interest  was  asked 
for  in  LowBon  v.  Copeland,  but  refused."  See  also  WUe8  v.  Oresham,  2 
Drew.  268 ;  M'  Oachen  v.  Dew,  15  Beav.  84 ;  Orwe  v.  Price,  26  Bear. 
103 ;  Waring  v.  Waring,  3  Ir.  Ch.  R.  335 ;  Maeken  v.  Hogan,  14  Ir.  Ch. 
R.  285 ;  Bowlei/  v.  Adams,  2  Ho.  Lo.  Ca.  725. 

It  is  clear  that  an  executor  ought  not,  without  express  authority,  to 
carry  on  the  trade  of  the  testator  (jKrfowxn  v.  Booth,  11  Beav.  273),  ex- 
cept for  the  purpose  of  winding  up  the  concern ;  but  he  may,  and  in  some 
cases  is  bound  to,  complete  the  contracts  entered  into  by  his  testator: 
CoUinson  v.  Lieter,  20  Beav.  356.  The  Court,  however,  has  jurisdiction 
in  an  administration  suit  to  direct  that  a  trade  or  business  in  which  infants 
are  interested  be  continued,  and  will  so  diil^ct  if  it  be  for  their  benefit : 
Perry  v.  Perry,  3  I.  R.  E.  452.  Executors  must  be  allowed  a  reasonable 
time  for  breaking  up  a  testator's  domestic  establishment  and  discharging 
his  servants :  Field  v.  Peckett,  29  Beav.  576. 

Although  a  loss  may  have  taken  place  by  an  executor  not  converting 
the  assets,  he  will  not  be  liable  for  it,  if  the  delay  was  caused  by  his  exer- 
cising a  reasonable  discretion,  even  although  there  may  have  been  a  direc- 
tion in  the  will  that  he  was  to  convert  with  all  c(mvenient  speed.  And  a 
difference  of  opinion  between  two  executors  as  to  the  propriety  of  convert- 
ing the  assets  at  a  particular  period,  followed  by  a  demand  made  by  one 
of  them  upon  the  other  to  concur  in  effecting  an  immediate  conversion, 
does  not  deprive  the  latter  of  the  right  to  exercise  his  own  discretion,  or 
render  him  liable  for  the  loss  that  may  arise  from  the  delay  consequent 
on  his  declining  to  comply  with  the  demand.  Thus,  in  Buxton  v.  Buxton 
(1  My.  &  Cr.  80),  John  Buxton,  an  executor,  whose  testator  died  on  the 
21st  of  March,  1826,  in  the  exercise  of  his  discretion  did  not  sell  some 
Mexican  bonds  for  more  than  a  year  after  the  death  of  the  testator,  viz., 
part  in  the  month  of  June,  and  part  in  the  month  of  October,  1827, 
although  there  was  a  direction  in  the  will  to  pay  legacies  within  four 
months,  and  to  convert  itnth  aU  convenient  speed,  and  although  Alice 
Buxton,  his  co-executrix,  requested  him  to  sell  at  an  earlier  period. 
Lord  Cottenham,  then  Master  of  the  Rolls,  held,  that  as  John  Buxton 
r'*'8761  ^PP^^^  ^  hnxe  '''acted  throughout  with  diligence  and  good 
&ith,  he  was  not  liable  for  the  loss  consequent  on  his  not  having 
sold  the  bonds  sooner.  "Except,"  said  his  Lordship,  "the  proviaon 
for  the  payment  of  the  legacies  within  four  months,  there  is  nothing  pe- 
culiar in  the  will.  A  direction  to  convert  with  all  convenient  speed  is  no 
more  than  the  ordinary  duty  implied  in  the  office  of  an  executor,  and  there 
must  necessarily  be  some  discretion.  If  a  reasonable  discretion  were  to  be 
denied  to  an  executor — if  it  were  to  be  laid  down  as  an  inflexible  rule,  that  he 
ought  to  convert  the  assets  without  waiting  or  considering  how  far  it  was 
for  the  interest  of  those  who  are  beneficially  entitled,  there  would,  of 
necessity,  be  always  an  immediate  sale:  the  executor  would  be  bound 
to  sell,  at  whatever  loss.     Such  a  rule  would   be,  in  its  operation^ 
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most  injurioud,  aud  it  has  never  been  acted  upon  by  the  Court,  which,  in 
cases  of  this  kind,  has  always  considered  what  is  for  the  interest  of  all 
parties  concerned. 

**  The  real  question  for  the  consideration  of  the  Court  is,  whether  a 
reasonable  discretion  has  been  here  exercised  by  the  executor.  I  cannot 
think  that  it  was  his  duty  to  come  to  an  immediate  sale  of  these  bonds, 
any  more  than  of  any  other  description  of  property.  Looking  to  the  cor- 
redpondence,  it  is  impossible  to  impute  anything  to  the  executor  but  an 
anxious  desire  to  increase  an  estate  in  which,  undoubtedly,  he  had  himself 
a  large  personal  interest.  The  testator  had  bought  these  bonds  at  a  very 
high  price,  and  a  considerable  depreciation  had  taken  place  in  their  value 
prior  to  the  time  of  his  death.  It  is  to  be  observed  also,  that,  at  the  end 
of  the  four  months,  when  the  l^acies  were  directed  to  be  paid,  the  bonds 
were  lower  than  the  prices  which  they  afterward  realized ;  and  if  they  had 
been  then  sold,  it  could  only  have  been  on  the  ground  that  it  was  a  con- 
venient time  to  convert  them.  On  the  21st  of  July,  at  the  expiration  of 
the  four  months,  the  bonds  were  only  at  40Z.,  and,  early  in  that  moath, 
they  had  been  sold  as  low  as  31Z.,  a  depression  from  which,  toward  the 
middle  of  the  month,  they  b^an  gradually  to  recover.  Now,  there  were 
no  circumstances  at  that  time  to  render  a  sale  of  them  a  matter  of  pressing 
moment.  On  the  contrary,  indeed,  if  they  had  been  sold,  nothing  could 
have  been  done  with  the  proceeds ;  nor  did  the  parties  interested  require 
a  sale.  The  application  by  Alice  Buxton  was  made  in  the  following 
October,  the  leasehold  estates  not  being  at  that  time  adequate  to  the  pay- 
ment of  the  legacies.  The  executor,  however,  still  entertained  an  opinion 
that  it  was  not  advisable  to  sell;  and  if  he  did  exercise  that  discretion,  as 
it  was  within  his  authority  to  do,  there  was  no  immediate  purpose  to  which 
the  produce  could  be  applied. 

♦  "  Thus  matters  went  on  until  the  time  arrived  when  there  was 
a  pressing  necessity  for  realizing  the  whole  of  the  assets,  and  *-  ^ 
then  the  bonds  were  sold  at  a  price  higher  than  they  would  have  brought 
in  July,  though  not  so  high  as  they  would  have  produced  in  October,  1826. 
This,  then,  was  the  state  of  circumstances:  there  was  property  to  be  con- 
verted for  a  legitimate  purpose,  which  purpose  could  not  be  carried  into 
effect  at  the  particular  time,  although,  if  the  conversion  had  taken  place 
at  that  time,  a  large  profit  would  have  been  derived  from  the  transaction. 
No  authority  has  been  produced  in  which,  under  such  circumstances,  the 
personal  representatives  of  a  testator  have  been  held  liable  for  the  loss 
occasioned  by  their  not  selling  at  the  earlier  period.  In  Ltnoaon  v.  Oope- 
land  (2  Bro.  C.  C.  156),  an  executor  was  held  liable  for  a  bond  debt, 
which  had  been  allowed  to  remain  due  for  several  years  after  the  testator's 
death,  the  report  stating,  that  only  one  application  had  been  made  to  the 
obligor  for  payment,  and  that  no  further  steps  had  been  taken  against 
him.  These,  too,  are,  in  a  certain  sense,  bond  debts;  but  they  could  only 
be  realized  by  a  sale  of  the  securities.    In  its  circumstances,  therefore, 
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that  case  was  totally  dissimilar  to  the  present.  The  same  observatioa 
applies  to  Powell  v.  Evans  (5  Ves.  839),  which  was  also  the  case  of  a 
bond  debt:  there,  three  years  had  elapsed  ^m  the  death  of  the  testator, 
and,  besides  the  lapse  of  time,  the  executor  had  never,  daring  that  period, 
made  any  inquiry  as  Ur  the  circumstances  or  solvency  of  the  obligor. 
Then  comes  the  case  of  TMs  v.  Oarpenter  (1  Madd  290),  which,  as 
reported,  is  a  very  strong  decision ;  but  whatever  may  be  the  merits  of 
that  case,  it  was  a  neglect  sought  to  be  charged  on  the  executors  for  the 
loss  of  arrears  of  rent  due  for  several  years,  and  firom  a  great  variety  of 
tenants.  In  the  two  cases  first  adverted  to,  there  was  not  only  consider- 
able delay,  far  exceeding  that  which  occurred  in  the  present  case,  bnt 
also  several  additional  circumstances  implying  or  amounting  to  crassa 
negligentia  on  the  part  of  the  executors,  and  showing  that  they  took  do 
care  or  trouble,  and  did  not  attempt  to  exercise  any  judgment  as  to  the 
time  when  the  money  should  be  called  in. 

"In  the  present  case  nothing  of  that  kind  can  be  imputed.  On  the 
part  of  the  executor,  there  was  a  vigilant  attention  throughout;  he  exer- 
cised his  best  discretion,  and,  if  he  has  erred,  it  was  an  error  in  the  judg- 
ment he  formed  with  respect  to  the  propriety  of  leaving  the  property  in 
that  state  of  investment  in  which  he  received  it  from  the  testator.  I^ 
therefore,  he  was  entitled  to  exercise  a  discretion — and  the  proof  is  that  he 
P^icoyo-i  did  so,  although  he  came  to  an  unfortimate  conclusion — ^the  ^ques- 
tion is,  whether  he  is  to  be  charged  with  the  loss.  I  can  find  no 
case,  and  none  has  been  produced,  in  which  an  executor  has  been  called 
upon  to  bear  the  loss  that  has  arisen,  because,  in  the  bond  fide  exercise  of 
a  reasonable  discretion,  the  conclusion  he  came  to  has  turned  out  un- 
fortunately. 

"If,  then,  an  executor  be,  in  general,  entitled  to  exercise  such  a  discre- 
tion, the  next  question  is,  how  far  that  discretion  was  limited  in  the 
present  instance  by  the  application  made  to  Buxton  by  his  co-executrix ; 
in  other  words,  did  that  application  render  it  his  imperative  duty  to  sell? 
If  that  were  so,  the  effect  would  be  to  vest  the  whole  discretion  in  Alice 
Buxton,  and  totally  to  deprive  John  Buxton  of  any.  If  a  discretion 
rests  with  one  of  two  executors,  it  must  surely  follow  that  the  discretion 
cannot  be  taken  away  by  the  other  coming  to  a  different  conclusion.  One 
is  not  bound  to  agree  with  the  other.  In  case  of  a  diversity  of  opinion, 
they  can  only  resort  to  some  higher  authority  which  is  competent  to 
control  them  both.  The  Master's  view,  however,  was  different,  although 
certainly  one  would  have  supposed  that  the  time  which  there  was  most 
reason  to  consider  as  the  proper  time  was  the  month  of  July,  soon  after 
the  time  when  the  first  application  was  made  to  the  executor,  rather  than 
the  following  October.  I  cannot,  therefore,  think,  that  if  Buxton  was 
entitled  to  exercise  a  discretion  in  the  matter,  he  was  bound  to  surrender 
his  own  judgment,  because  one  of  his  co-executors  entertained  a  diflferent 
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opinion  from  himself."    And  see  Prendergast  v.  Lushingtaiif  5  Hare,  171, 
176;  Selby  v.  Bowie,  4  Giff.  300;  11  W.  R.  (L.  J.)  606. 

Where  a  loss  is  occasioned  in  consequence  of  trustees  haying  taken  no 
steps  at  a  proper  period  to  get  in  the  trust  property,  they  will  be  liable 
for  the  loss  (Orave  y.  Pricey  26  Beav.  103;  'Devaynea  v.  Bobinson,  24 
Beav.  86;  Fry  v.  Fry,  27  Beav.  144;  and  soe  Wroe  v.  Seed.  4  Giff.  425 ; 
Oraybum  v.  Qarkson,  3  L.  B.  Ch.  App.  605).  And  in  ScuUhorpe  v. 
Tipper,  13  L.  B.  Eq.  232,  where  the  loss  took  place  two'  years  and  a 
quarter  after  the  testator's  death,  one  of  the  trustees,  who  did  not  attain 
twenty-one  until  seventeen  months  after  the  death  of  the  testator,  was 
held  liable  equally  with  his  co-trustees. 

Where  executors  have  neglected  to  realize  assets  which  are  outstanding 
upon  an  improper  investment,  there  is  no  fixed  period  from  which  the 
loss  foif  which  they  are  liable  is  to  be  calculated,  as  it  depends  upon  the 
nature  of  the  property  and  the  evidence  affecting  it.  Thus,  in  Hughes  v. 
Empson,  22  Beav.  181,  where  the  executors  found  a  portion  of  the  testa- 
tor's property  invested  in  Crystal  Palace  Shares,  which  were  at  a  premium  at 
the  testator's  death,  but  subsequently  fell  to  a  discount,  '*'the  ex-  r^cgrro-i 
ecutors  were  charged  by  the  certificate  of  the  Chief  Clerk  with  the 
value  at  the  end  of  two  months;  but  Sir  J.  Romilly,  M.  B.,  varied  the 
certificate  to  twelve  months.  "  I  concur,"  said  his  Honor, "  with  the  argu- 
ment that  there  is  no  fixed  period,  and  that  it  is  impossible  to  say  it  is  one 
year.  You  cannot  fix  one  period  for  selling  every  species  of  property. 
Thus,  suppose  the  testator  possessed  a  large  quantity  of  hors^,  it  would 
be  culpable  to  keep  them,  at  a  great  expense,  incurring  necessarily  a  great 
outlay  for  their  maintenance,  instead  of  selling  them  at  once.  .... 
Under  the  circumstances,  I  consider  that  the  executor  may  properly 
exercise  a  reasonable  discretion,  and  I  cannot  fix  any  particular  period. 
I  think,  in  my  own  view,  that  two  months  would  have  been  a  reasonable 
time,  but  he  might  fistirly  have  considered  twelve  months.  I  shall,  there- 
fore, only  charge  him  with  the  loss  which  would  have  occurred  if  he  had 
sold  them  at  the  end  of  twelve  months.  I  have  considered  whether  I 
could  lay  down  any  general  rule,  but  find  it  impossible.  The  question 
depends  on  the  particular  nature  of  the  property  and  the  evidence  affect- 
ing it"  See  also  Bate  v.  Hooper,  5  De  G.  Mac.  &  G.  338;  Wilkinson 
V.  Duncan,  23  Beav.  469 ;  Oraybum  v.  Clarkson,  3  L.  B.  Ch.  App.  605. 

The  result  of  the  authorities  seems  to  be,  that  there  is  no  fixed  rule  that 
conversion  must  take  place  at  the  end  of  the  year  from  the  testator's 
death,  but  that  is  the  prim&  facie  rule,  and  that  executors  who  do  not 
convert  by  that  time  must  show  some  reason  why  they  did  not  do  so,  and 
where  the  question  is  distinctly  and  fairly  raised  upon  the  pleadings,  there 
is  an  onus  thrown  on  the  executors  to  justify  the  delay.  Per  Sir  W.  Page 
Wood,  L.  J.,  in  Oraybum  v.  Clarkson,  3  L.  B.  Ch.  App.  606 ;  ScuUhorpe 
V.  Tipper,  13  L.  B.  Eq.  232. 

In  ordinary  cases  it  la  the  duty  of  trustees  to  get  in  the  trust  funds,  and 
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the  Court  charges  them  for  neglecting  that  duty ;  but  where  a  discretion 
is  given  to  trustees  upon  the  question,  whether  the  funds  should  be  got  in 
or  not,  it  is  the  duty  of  the  trustees  not  to  call  them  in,  if  in  the  exercise 
of  their  discretion  they  are  of  opinion  that  it  is  inexpedient  to  adopt  that 
course.  And  in  cases  of  this  latter  description,  it  is  incumbent  upon  those 
who  seek  to  charge  a  trustee  to  establish  a  case  of  misconduct  on  his  part : 
Paddon  v.  Richardson,  7  De  G.  Mac.  &  G.  563,  582,  58?. 

As  the  Court,  in  the  administration  of  an  estate,  would  not  permit  a 
real  security  to  be  called  in  without  an  inquiry  as  to  its  expediency  {Howe 
y.  Earl  of  DarbimvJth,  7  Ves.  150),  so  an  executor  is  not  obliged  to  call  in 
a  mortgage,  if  the  security  be  good,  and  the  money  be  not  wanting  to  pay 
debts.  "What,"  asks  Lord  Camden,  **is  *the  executor  to  do? 
^  -^  Is  he  to  call  in  the  securities  before  creditors  require  payment  of 
their  debts?  Must  the  money  lie  dead  without  interest,  or  must  he  put  it 
out  on  fresh  securities?  On  the  original  securities  he  has  the  testator^s 
confidence  for  his  sanction ;  but  on  any  new  securities,  it  will  be  at  his 
own  peril.  He  should  not  be  required  to  call  in  the  securities  until  the 
creditors  call  for  payment  of  their  debts,  or  unless  he  has  reason  to  sus- 
pect the  solvency  of  the  debtor :"  Orr  v.  Newton,  2  Cox,  276.  Even  if  a 
trustee  found  part  of  the  trust  funds  invested  upon  a  second  mortgage,  it 
does  not  seem  that  he  would  be  bound  to  call  it  in.  See  Robinson  v.  Rob- 
inson,  1  De  G.  Mac.  &  G.  252. 

If,  however,  a  trustee  has  reason  for  supposing  that  a  security  is  not 
good,  his  duty  will  be  to  call  the  money  in  at  once :  Ames  y.  Parktnmm^ 
7  Beav.  384 ;  Harrison  v.  Thexton,  4  Jur.  N.  8.  650. 

Although  an  executor  or  administrator  should  have  taken  no  steps  at 
all  to  obtain  payment  of  a  sum  of  money,  if  it  appears  that,  if  he  had 
done  so,  they  would  have  been,  or  there  is  reasonaUe  ground  for  believing 
that  they  would  have  been,  ineffectual,  then  he  is  exonerated  from  all 
liability.  Per  Sir  J.  Romilly,  M.  R.,  in  Ctaek  v.  Holland,  19  Beav.  271 ; 
and  see  East  v.  East,  5  Hare,  843,  348 ;  MaiUand  v.  MaUktnd,  16  Sim. 
233 ;  Ratdiffe  v.  Winch,  17  Beav.  217  ;  Hobday  v.  Peters,  28  Beav.  603 ; 
BaU  V.  BaU,  11  Ir.  Eq.  Rep.  370,  375 ;  J^dles  v.  Guy,  16  Sim.  232 ;  MaU- 
land  V.  Baieman,  lb.  233,  n.;  Alexander  v.  Alexander,  12  I.  Ch.  R.  1. 

Trustees,  in  the  exercise  of  a  sound  discretion,  may  release  or  compound 
a  debt  (Blue  v.  Marshall,  3  P.  Wms.  381 ;  Ratdiffe  v.  Wineh,  17  Beav. 
216 ;  Forshaw  v.  Higginson,  8  De  G.  Mac.  &  G.  827).  And  where  trus- 
tees compounded  with  a  bankrupt  debtor  to  the  trust,  they  have  been  held 
liable  to  make  good  the  full  amount  of  the  debt,  where  it  was  impossible 
to  show  that  the  bankrupt  would  have  obtained  his  certificate,  or  that  the 
debt  might  not  have  been  recovered  in  full :  see  Wiles  v.  Qresham,  5  De 
G.  Mac.  &  G.  770 ;  affirming  S.  C,  2  Drew.  258,  where,  however.  Lord 
Justice  Turner  expressed  a  doubt  whether  the  trustees  should  have  been 
charged  without  further  inquiry.  See  also  Jevon  v.  Bush,  1  Vem.  342 ; 
Oorge  v.  Chansey,  1  Ch.  R.  125 ;  Re  Alexander's  Minors,  13 1.  Ch.  R.  137. 
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But  executors  under  wills  executed  since  the  28th  August,  1860,  are 
authorized  "  to  accept  any  composition,  or  any  security,  real  or  personal, 
for  any  debts  due  to  the  deceased,  and  to  allow  any  time  for  payment  of 
any  such  debts  as  they  shall  think  fit,  and  also  to  compromise,  compound, 
or  submit  to  arbitration,  all  debts,  accounts,  claims,  and  things  whatso- 
ever, *relating  to  the  estate  of  the  deceased  ....  without  p^^^^-  ^ 
being  responsible  for  any  loss  to  be  occasioned  thereby."  23  &  *-  -* 
24  Vict.  c.  145,  s.  30. 

When  trustees  are  ordered  by  the  Court  to  realize  securities,  and  they 
neglect  to  do  so,  they  will  be  liable  for  the  loss  sustained  by  their  neglect, 
that  is  to  say,  the  difference  between  the  price  which  the  securities  actually 
realized,  and  that  which  they  would  have  realized  if  sold  at  the  time 
when  the  trustees  were  directed  to  sell  them :  Davenport  v.  Stafford,  14 
Beav.  319,  338. 

It  is,  moreover,  the  duty  of  trustees  to  do,  or  procure  to  be  done,  such 
acts  as  are  necessary  for  the  security  of  trust  property,  by  putting  it  out 
of  the  power  of  third  parties  to  deal  with  it.  Suppose,  for  instance,  the 
subject  of  a  settlement  is  a  fund  standing  in  the  names  of  other  trustees  of 
the  settlor,  the  trustees  of  the  settlement  must  give  notice  of  it  to  the  former 
trustees ;  for  if  they  neglect  to  do  so,  and  the  settlor  is  thereby  enabled  to 
deal  with  the  fund  in  favor  of  third  parties,  who  gain  priority  by  giving  the 
first  notice,  the  trustees  of  the  settlement  must  make  good  the  loss :  Jacob 
V.  LucaSf  1  Beav.  436 ;  and  see  Macnamara  v.  Carey,  1  I.  R.  Eq.  35. 

Upon  the  same  principle,  where  a  trustee  of  a  settlement  (requiring 
registration)  neglected  to  see  that  it  was  registered,  and  by  reason  of  his 
neglect  the  settlor  was  enabled  to  mortgage  the  property,  he  was  held 
answerable  for  the  loss  occasioned  thereby :  Ma/inamara  v.  Carey,  1  I.  R. 
Eq.  9.    See  also  Lester  v.  Lester,  6 1  Gh.  Rep.  513. 

As  to  the  liability  of  a  trustee  who  is  abroad,  see  Byrne  v.  Norcott,  13 
Beav.  836. 

As  to  the  Custody  of  Trust  Property.'] — ^Trustees  or  executors  are  bound 
to  take  the  same  care  of  trust  property  as  they  would  of  their  own ;  and 
if  they  have  done  so,  they  will  not  be  liable  for  any  accidental  loss — as, 
fur  instance,  by  a  robbery  of  the  property  while  in  their  own  possession 
{Morley  v.  MorUy^  2  Ch.  Ca.  2),  or  by  a  robbery  or  loss  whilst  in  the 
possession  of  others  with  whom  it  has  necessarily  (that  is  to  say,  in  the 
ordinary  course  of  business)  been  intrusted.  Thus,  in  Jon^s  v.  Lewis,  2 
Ves.  240,  where  an  administratrix  put  goods,  to  be  delivered  to  the  plain- 
tiff, into  the  hands  of  her  solicitor,  from  whom  they  were  stolen.  Lord 
Hardwicke  held,  that  she  was  not  liable  for  the  loss.  ''  I  do  not  know," 
said  his  Lordship, ''  that  bailees,  executors,  administrators,  or  trustees, 
are  bound  to  keep  goods  always  in  their  own  hands.  They  are  to  keep 
them  as  their  own,  and  take  the  same  care.  If,  therefore,  a  man  lodged 
trust-money  with  a  banker,  if  lost,  in  many  cases  the  Court  has  discharged 
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the  trustee,  especially  if  *lost  out  of  the  banker's  hands  by  rob- 
^  ^  bery.  In  the  present  case,  what  has  been  done  is,  what  she 
would  have  done  with  her  own,  leaving  them  with  her  solicitor,  in  order 
to  be  delivered  to  the  plaintiff  when  proper  so  to  do.  And  why  might 
she  not  do  that  7  It  is  the  same  as  if  they  had  been  in  her  own  custody ; 
and  there  is  no  pretence  that  they  were  coUusively  put  into  the  hands  of 
her  solicitor.    It  would  be  too  hard  to  charge  her  with  these  things  lost" 

So,  executors  or  trustees  will  not  be  liable,  if,  in  the  ordinary  discharge  of 
their  duty,  they  deposit  the  assets  in  a  bank,  although  the  bank  may  fail — 
if,  for  instance,  in  the  case  of  executors,  the  deposit  be  made  within  a 
year  afler  the  testator's  death,  and  it  is  necessary  for  them  to  have  money 
in  hand  for  the  payment  of  debts,  legacies,  or  other  purposes  {Johnson  v. 
Newton,  11  Hare,  160 ;  and  see  WUh  v.  Oroom,  3  Drew.  584 ;  Swlnjen 
V.  Sudnfen,  29  Beav.  211)  ;  or  to  keep  money  in  the  bank  with  the  view 
of  investing  it  in  a  mortgage,  in  order  to  meet  deferred  legacies :  Fenunck 
V.  Clarke,  31  L.  J.  N.  S.  (Ch.)  728. 

Nor  will  they  be  liable  for  a  deposit  on  a  sale,  necessarily  lefb  in  the 
hands  of  the  auctioneer  as  the  agent  both  for  them  as  vendors,  and  for  the 
purchasers :  Edmonds  v.  Peake,  7  Beav.  239.  So,  pending  the  prepara- 
tion of  a  mortgage  security,  a  trustee  is  justified  in  investing  the  money 
in  Exchequer  bills :  Matthews  v.  Brise,  6  Beav.  239. 

But  if  money  be  left  unnecessarily  in  the  hands  or  in  the  power  of 
third  parties,  it  will  be  at  the  risk  of  the  trustees  or  executors ;  if,  for 
instance,  money  be  left  in  the  hands  of  a  banker  more  than  a  year  after 
the  death  of  a  testator,  and  after  debts  and  l^acies  have  been  paid,  and 
whether  it  be  productive  or  unproductive:  Darke  v.  Martyn,  1  Beav. 
525 ;  Moyle  v.  Moyle,  2  Buss.  &  My.  710 ;  Olhhins  v.  Taylor,  22  Beav. 
344 ;  Rehden  v.  Wesley,  29  Beav.  213 ;  and  see  Lunham  v.  Blundell,  27 
L.  J.  N.  S.  (Ch.)  179 ;  Browne  v.  Butter,  24  Beav.  159.  In  OasOe  v. 
Warland,  32  Beav.  660,  a  testator  died  in  August,  1861,  and  his  execu- 
tors remitted  to  their  solicitor  80/.  to  obtain  probate,  and  25Z.  to  pay 
legacy  duty.  The  solicitor  became  bankrupt  in  November,  1861,  and  the 
money  was  lost  Sir  J.  Romilly,  M.  R.,  allowed  the  executors  the  80/., 
but  not  the  25/.,  as  it  was  advanced  prematurely.  So  trustees  will  be 
liable  for  money  left  in  a  bank  which  fails,  where  it  ought  to  have  been 
paid  into  Court  ( Wilkinson  v.  Bewick,  4  Jur.  N.  S.  1010),  or  to  new 
trustees :  Lunham  v.  Blundell,  4  Jur.  N.  S.  3. 

So,  if  money  be  handed  by  a  trustee  to  his  solicitor  to  invest,  and  the 
solicitor  misapplies  it,  the  trustee  will-  be  liable :  Bostoek  v.  Floyer,  1  L. 
R.  Eq.  26  ;  35  Beav.  603. 

*So,  where  trustees  for  sale,  having  sold  the  property,  place  the 
*-  ^  conveyance  executed  by  them,  and  having  their  receipt  indorsed, 
in  the  hands  of  a  solicitor,  who  receives  and  misapplies  the  money,  they 
are  liable  for  a  breach  of  trust :  Ohost  v.  Waller,  9  Beav.  497 ;  Rowland 
V.  WUh^den,  8  Mac.  &  G.  568. 
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So,  where  a  trustee  properly  invested  money  in  Exchequer  bills,  pend- 
ing the  necessary  delay  in  completing  a  contemplated  mortgage  security, 
he  was  held  by  Lord  Langdale,  M.  B.,  personally  liable,  because  he  left 
them  undistinguished  in  the  hands  of  the  broker,  who  acted  as  banker : 
Matthews  v.  Brise,  6  Beay.  239.  And  a  trustee  or  executor  will  also  be 
liable,  if,  upon  failure  of  a  bank,  it  be  found  that  the  money  has  been 
placed  to  his  own  credit,  or  mixed  with  his  own  moneys :  he  ought  to  pay 
it  to  the  credit  of  the  trust ;  for  if,  instead  of  distinguishing  it,  he  pays  it 
to  his  own  account,  on  his  becoming  bankrupt  it  would  go  to  the  credit  of 
his  estate ;  and  if  the  bankers  had  any  account  with  him  by  way  of  set- 
off, that  set-off  would  affect  equally  his  money  and  the  money  of  the 
estate  paid  to  his  account  See  Massey  y.  Banner,  1  J.  &  W.  241 ;  Wren 
r.  KirUm,  11  Ves.  377 ;  Pennell  v.  DeffM,  4  De  G.  Mac.  &  G.  386,  392. 

Although  a  trustee  may  not  have  parted  with  the  control  over  a  trust 
fund,  so  as  to  enable  another  person  to  deal  with  it  without  his  concur- 
rence, he  will  still  be  liable,  if  he  parts  with  his  exdueive  control  by  asso- 
ciating and  incorporating  with  himself  the  authority  of  another  person. 
Thus,  in  Salway  v.  Sahoay,  2  Buss.  &  My.  215,  a  receiver  paid  into  a  bank- 
ing house  the  sums  he  received  to  the  joint  account  of  his  sureties,  under 
an  arrangement  with  them,  that  all  drafts  upon  the  sums  so  paid  in  should 
be  written  by  one  of  the  sureties,  and  signed  by  himself.  The  bankers 
having  subsequently  failed,  it  was  held  by  Lord  Brougham,  reversing  the 
decision  of  Sir  John  Leach,  M.  B.  (reported  4  Buss.  60),  that  the  receiver 
was  liable  for  the  loss.  "  Is  it  not,"  said  his  Lordship,  "one  part  of  the 
discretion  of  a  trustee — taking  him  to  be  a  mere  naked  trustee — is  it  not 
one  part  of  the  discretion  of  an  agent,  to  whom  the  receiver  may  more 
properly  be  likened,  to  keep  the  funds  in  the  hands  of  the  bankers  so 
long  only  as  they  shall  be  safely  there  lodged,  and  to  seize  the  moment 
when  peril  threatens,  to  withdraw  them  to  a  place  of  safety?  Will  it  be 
said,  that  he  is  able  to  exercise  that  discretion,  when  he  has  tied  up  his 
own  hands,  and  can  no  longer  exercise  it  himself,  but  must  apply  for  the 
consent  and  co-operation  of  another?**  This  decision,  under  the  name  of 
White  V.  Baugh,  was  affirmed  by  the  House  of  Lords :  2  Buss.  &  My. 
220 ;  9  Bligh.  181 ;  3  C.  &  F.  44. 

Upon  the  same  principle,  that  *tru8t  property  ought  not  unneces- 
sarily to  be  left  with  strangers,  so  it  ought  not  to  be  left  under  ^  ^ 
the  entire  control  of  a  co-trustee.  Thus,  if  money  is  paid  into  a  bank,  to 
the  credit  of  the  trust  estate,  it  should  be  in  the  names  of  all  trustees 
jointly,  and  to  be  payable  upon  their  joint  order  or  check.  See  CUyagh  v. 
Bond,  3  My.  &  Or.  490 ;  there,  on  the  death  of  Ann  Dixon,  intestate,  ad- 
ministration of  her  estate  was  granted  to  her  son,  Thomas  Beup  Dixon, 
and  her  daughter,  Emily  Bond,  the  wife  of  John  Bond.  The  assets  were, 
in  May,  1831,  paid  into  a  banking  house,  to  the  joint  account  of  John 
Bond  and  Thomas  Beup  Dixon ;  and  the  whole  of  the  ftmd,  with  the  ex- 
ception of  the  share  of  one  of  the  next  of  kin,  who  was  abroad,  was  soon 
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afterward  paid  away  among  the  several  parties  entitled,  by  means  of 
checks  signed  by  the  two  persons  in  whose  names  the  account  stood.  John 
Bond  died  in  1831,  and  ten  months  afterward  Thomas  Reap  Dixon  drew 
out  the  balance,  and,  having  applied  it  to  his  own  use,  absconded.  .It  was 
held,  by  Lord  Oottenham,  affirming  the  decree  of  Sir  L.  Shad  well,  V.  C. 
(reported  8  Sim.  594,  nom.  Claugh  v.  Dmm)^  that  the  estate  of  John 
Bond  was  answerable  for  the  loss.  '*  It  will  be  found,"  said  his  Lordship, 
"  to  be  the  result  of  all  the  best  authorities  upon  the  subject,  that,  althouf^ 
a  personal  representative,  acting  strictly  within  the  line  of  his  duty,  and 
exercising  reasonable  care  and  diligence,  will  not  be  responsible  for  the 
failure  or  depreciation  of  the  fund  in  which  any  part  of  the  estate  may 
be  invested,  or  for  the  insolvency  or  misconduct  of  any  person  who  may 
have  possessed  it ;  yet,  if  that  line  of  duty  be  not  strictly  pursued,  and 
any  part  of  the  property  be  invested  by  such  personal  representative  in 
funds  or  upon  securities  not  authorized,  or  be  put  within  the  control  of 
persons  who  ought  not  to  be  intrusted  with  it,  and  a  loss  be  thereby 
eventually  sustained,  such  personal  representative  will  be  liable  to  make 
it  good,  however  unexpected  the  result,  however  little  likely  to  arise  from 
the  course  adopted,  and  however  free  such  conduct  may  have  been  from 
any  improper  motive.  Thus,  if  he  omit  to  sell  property,  when  it  ought  to 
be  sold,  and  it  be  afterward  lost,  without  any  fault  of  his,  he  is  liable: 
Phillips  V.  Phillips,  (Freem.  Ch.  Ca.  11) :  or  if  he  leave  money  due  upon 
personal  security,  which,  though  good  at  the  time,  afterward  fails  :  Powell 
V.  Evans  (5  Ves.  889) ;  Tebbs  v.  Carpenter,  (1  Madd.  290;.  And  the  case 
is  stronger  if  he  be  himself  the  author  of  the  improper  investment,  as 
upon  personal  security  or  an  unauthorised  fiind.  Thus,  he  is  not  liable^ 
upon  a  proper  investment  in  the  3/.  per  Cents*,  for  the  loss  occasioned  by 
the  fluctuations  of  that  fund :  Peai  v  Orane  (2  Dick.  499,  n.) ;  ♦but 
^  -^  he  is  for  the  fluctuations  of  any  unauthorized  fund :  Haneom  v. 
Allen  (2  Dick.  498) ;  JSme  v.  Earl  of  DartmoiUh  (7  Ves.  137-150,  ante, 
p.  ^320).  So,  when  the  loss  arises  from  the  dishonesty  or  failure  of  any 
one  to  whom  the  possession  of  part  of  the  estate  has  been  intrusted.  Ne- 
cessity,  which  includes  the  regular  course  of  business  in  administering  the 
property,  will  in  equity  exonerate  the  personal  representative.  But  if, 
without  such  necessity,  he  be  instrumental  in  giving  to  the  person  frtiliag 
possession  of  any  part  of  the  property,  he  will  be  liable,  although  the 
person  possessing  it  be  a  co-executor  or  co-administrator :  Langford  v. 
Oascoyne  (11  Ves.  333)  ;  Lord  Shipbrook  v.  Lord  Hinchinbrook  (11  Ves. 
252 ;  16  Ves.  477) ;  Underwood  v.  Stevens  (3  Mer.  712). 

'*  Applying  these  principles  to  the  present  case,  the  inquiry  is  necessa- 
rily confined  to  two  points :  first,  was  the  payment  into  Child's,  of  the 
money  in  question,  in  the  joint  names  of  Mr.  Bond  and  Mr.  Dixon,  a 
proper  mode  of  deposit  ?  and,  if  not,  secondly,  was  the  loss  occasioned  by 
such  mode  of  deposit  ?  Bond  had  nothing  to  do  with  the  estate,  except 
as  husband  of  the  administratrix.    During  the  coverture  he  was  entitled 
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to  interfere  in  ber  right ;  but  that  authority  was  determinable  with  the 
determination  of  the  coverture.  In  the  event,  therefore,  which  happened, 
of  his  death  before  his  wife,  her  authority  would  remain  to  be  exercised 
by  herself  alone,  and  so  she  would  be  enabled  to  control  her  co-adminis- 
trator—a  security  to  the  estate  of  which  he  had  no  right  to  deprive  it. 
By  depositing  the  mi >ney  in  his  own  name  and  that  of  the  co-administrator 
Dixon,  he  did  exclude  the  administratrix  from  ever  possessing  this  con- 
trol, so  far  as  affects  the  funds  in  question,  and,  in  the  event  of  Dixon's 
death  before  him,  gave  to  himself  the  absolute  power  over  it,  and  in  the 
event,  which  has  happened,  of  his  dying  first,  enabled  Dixon  to  appro- 
priate it  to  himself  without  the  control  of  his  co-administratrix.  This 
mode  of  deposit^  therefore,  was  an  act  by  which,  without  necessity,  one  of 
the  personal  representatives  was  excluded,  who  had  at  one  time  possession, 
and  by  which  exclusive  possession  was  likely  to  vest  in  a  person  not 
entitled  to  it ;  and,  that  event  having  happened,  and  such  person  having, 
by  virtue  of  such  possession,  appropriated  the  fiind  to  himself,  there  can 
be  no  doubt  that  the  deposit  was  improper,  and  that  it  has  been  the  cause 
of  the  loss.  The  principle,  therefore,  of  the  case  referred  to,  subjects 
Bond's  estate  to  the  liability  of  making  good  this  fund ;  for,  although  the 
wife  was  the  personal  representative,  and  she  survives,  yet  the  devastavit 
consisted  in  the  improper  deposit,  which  took  place  during  the  coverture ; 
the  money  *lost  was  part  of  the  estate  which  came  to  the  hands  j^^r.f.n-i 
of  the  husband,  and  from  which  nothing  has  taken  place  that  can  ^  ^ 
discharge  him.    He  was  himself  the  author  of  the  devastavit,  and  his 

estate  is  liable I  have,  therefore,  no  difficulty  in  dismissing 

the  petition  of  appeal  with  costs :"  Tndch  v.  LampreH,  20  Beav.  116 ; 
Braume  v.  BuUer,  24  Beav.  159. 

So,  where  two  trustees,  instead  of  investing  the  trust  moneys  on  proper 
securities,  deposited  them  in  a  bank,  and  the  surviving  trustee  drew  out 
the  balance  and  applied  it  to  his  own  use,  it  was  held  by  Sir  J.  Romilly, 
M.  R.,  that  the  estate  of  the  deceased  was  liable  to  make  good  the  loss : 
Oibbins  v.  IhyloVy  22  Beav.  344.  See  also  Ingle  v.  Partridge,  32  Beav. 
661 ;  34  Beav.  411. 

When  the  trust  funds  comprised  stocks  or  securities  which  were  payable 
to  bearer  and  passed  by  delivery,  and  of  which  the  interest  was  payable 
upon  coupons,  it  has  been  held  that  the  trustees  might,  without  a  breach 
of  trust,  deposit  such  securities  in  a  box  at  a  banker's  on  account  of  all 
the  trustees,  one  being  allowed  by  the  rest  to  keep  the  key  of  the  box  in 
order  to  obtain  the  coupons ;  and  though  the  bankers,  without  the  privity 
or  concurrence  of  the  co-trustees,  delivered  the  box  to  the  trustee  who  had 
the  key,  the  co-trustees  remaining  ignorant  of  the  fact,  were  not  liable  to 
make  good  securities  which  the  latter  subsequently  withdrew  from  the 
fund  :  Mendea  v.  QuedaUa,  2  J.  &  H.  259. 

But  where  two  of  three  trustees  had  committed  a  bo^:  containing  such 
securities  to  the  third  (a  stock  broker)  for  the  purpose  of  conversion,  it 
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has  been  held  that  they  were  bound  to  ascertain,  when  the  box  was  re- 
turned to  the  bankers,  that  such  conversion  had  been  effected,  and  the 
new  securities  restored  to  the  joint  custody  of  all  the  trustees  (i^.) ;  and 
where  two  of  three  trustees  under  such  circumstances  rested  satisfied  with 
the  assurance  of  the  solicitor  for  the  trust  that  he  had  seen  the  box  re* 
turned  to  the  bankers  without  more,  it  was  held  by  Sir  W.  Page  Wood, 
V.  C,  that  they  were  liable  to  make  good  such  of  the  new  securities  as 
the  third  trustee  had  appropriated  to  his  own  use  (i&.)* 

Trustees  authorized  by  a  testator  to  invest  his  property  upon  the  stocks, 
shares,  or  securities  of  any  incorporated  company  paying  a  dividend  are 
not  justified  in  allowing  part  of  his  assets  to  remain  on  shares,  as  invested 
by  the  testator  himself,  which  by  the  rules  of  the  company  could  only 
stand  in  the  name  of  a  single  trustee  {Consterdine  v.  Oonsterdine,  31 
Beav.  330),  but  where  such  shares  were  specifically  bequeathed,  it  has  been 
held  that  they  might,  with  the  consent  of  the  tenant  for  life,  be  lawfully 
held  in  the  sole  name  of  one  trustee  {lb.), 

*  Where  the  trust  has  terminated,  trustees  will  be  justified  in  pay- 
*-  -I  ing  the  proceeds  of  the  trust  estate  to  an  executor  of  the  person  ab- 
solutely entitled,  and  they  will  not  be  liable  for  his  misapplication  of  it 
Thus,  in  Waugh  v.  Wyche,  2  Drew.  318,  a  trustee  of  the  legal  estate  in  a 
mortgage  in  trust  for  A.  absolutely,  executed  a  reconveyance,  and  signed  a 
receipt  for  the  mortgage  money,  and  handed  it  to  one  of  A.'s  executors, 
who  was  also  his  own  solicitor.  It  was  held  by  Sir  B.  T.  Kindersley,  V.  C, 
that  the  money  having  got  into  the  hands  of  the  executor,  the  trustee  was 
not  liable.   See  also  Hayes  v.  Oatley,  26  L.  T.  Bep.  (N.  S.)  816. 

As  to  InvedmerU.'] — Notwithstanding  the  opinion  of  Lord  Northington, 
in  Harden  v.  Parsons,  1  Eden,  148,  it  is  clear  that  trustees  or  executors  will 
not  be  justified  in  lending  the  trust-money  on  personal  security  {Terry  v. 
Terry,  Free.  Ch.  273 ;  Adye  v.  Fuilleteau,  1  Cox,  24 ;  Vi^ass  v.  Binfidd, 
3  Madd.  62 ;  Walker  v.  Symonds,  3  Swanst.  63 ;  Drake  v.  Martin,  1 
Beav.  525),  although  it  be  joint  (Holmes  v  Bring,  2  Cox,  1),  or  with 
sureties  (  WaUs  v.  Girdlestone,  6  Beav.  188),  unless  they  have  an  express 
authority  to  do  so  {Forbes  v.  Ross,  2  Bro.  C.  C.  430 ;  S.  G,  2  Cox,  113 ; 
Child  V.  Child,  20  Beav.  50 ;  Pickard  v.  Anderson,  13  L.  R.  Eq.  608)  ; 
mere  general  expressions,  leaving  the  nature  of  the  investment  apparently 
discretionary,  not  being  sufficient  {Pocoek  v.  Reddington,  5  Ves.  794 ; 
Wilkes  V.  Reward,  G.  Coop,  6 ;  MiUs  v.  Osborne,  7  Sim.  30) ;  and  trustees 
authorized  to  lend  money  on  personal  security  will  not,  unless  expressly 
authorized  so  to  do  {Paddon  v.  Richardson,  7  De  6.  Mac.  &  G.  563) » 
be  allowed   to  lend  to    one  of   themselves  {Forbes  v.  Ross,  2  Bro. 

C.  C.  430 ;  2  Cox,   113 ; v.    WaUcer,  5  Buss.  7 ;    Siiekney  v." 

SeweU,  1    My.  &    Cr.  814;    Francis  v.  Francis,  5  De  G.   Mac.  & 

G.  108),  or  to  a  relation,  for   the  purpose   of  accommodating   him 

{Langston  v.  OUivant,  G.  Coop.  33 ;    SHekney  v.  8eweU,  1  My.  A  Cr. 
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15 ;  Ooek  y.  GoodfoOaw,  10  Mod.  489  ;  FUzgerald  v.  Pringle,  2  Moll.  534). 
And  the  terms  upon  which  money  is  authorized  to  be  lent  upon  personal 
securitj  must  be  strictly  complied  with.  Thus,  if  a  power  is  given  to 
trustees  to  lend  the  trust-money  to  the  husband,  on  his  bond,  with  the  con- 
sent of  his  wife  in  writing^  the  trustees  will  be  liable,  if  they  lend  to  the 
husband  without  the  security  of  a  bond,  or  without  haviug  previously 
obtained  the  wife's  written  consent  (  Cocker  v.  Qiuiyle,  1  Buss.  &  My.  535) ; 
her  subsequent  consent,  though  in  writing,  will  not  exonerate  them :  Bate- 
man  V.  Datris,  3  Madd.  98. 

Where,  however,  trustees  had.  power  to  lend  a  certain  sum  to  a 
*  tenant  for  life,  the  power  was  held  not  to  be  exhausted  by  one  loan,  r^tooo-i 
but  that,  after  repayment,  it  might  be  exercised  by  lending  the  same 
sum  again  (  Versturme  v.  Ghtrdiner,  17  Beav.  338) ;  and  where  a  testator 
empowered  his  trustees  to  lend  such  part  of  the  trust-moneys  as  they  should 
think  proper  to  A.  and  B.,  who  were  respectively  his  son  and  son-in-law,  it 
was  held  that  this  authorized  a  loan  to  either :  Parker  v.  Bloxam,  20 
Beav.  295. 

It  is  not  necessarily  a  breach  of  trust  for  an  executor  to  take  a  new 
bond  in  lieu  of  an  old  one,  instead  of  calling  up  the  money  due  thereon. 
In  Charlton  v.  Sari  of  Durham,  4  L.  B.  Ch.  App.  433,  a  testator  gave  the 
residue  of  his  estate  to  two  executors  upon  certain  trusts.  Part  of  his 
estate  consisted  of  a  bond,  given  by  the  trustees  of  a  minor,  who  came  of 
age  within  a  year  after  the  death  of  the  testator,  and  the  executors  then 
accepted  his  bond  to  them  jointly,  in  the  place  of  the  bond  given  by  the 
trustees.  Ten  years  afterward  a  part  of  the  money  was  paid  by  the 
obligor  to  one  of  the  executors,  who  misappropriated  the  money.  It  was 
held  by  the  Lords  Justices,  affirming  the  decision  of  Sir  W.  M.  James,  V. 
C,  that,  under  the  circumstances,  the  acceptance  of  the  bond  from  the 
obligor,  in  the  place  of  the  bond  from  his  trustees,  was  not  a  breach  of 
trust  by  the  executors. 

Until  the  recent  interposition  of  the  legislature,  in  the  absence  of  any 
express  authority  to  invest,  although  some  judges  have  thought  that  an 
executor  or  trustee  would  be  justified  in  making  an  investment  upon  good 
real  securities  (Brown  v.  Litton,  1  P.  Wms.  141 ;  Knight  v.  E^irl  of  Ply* 
mouth,  1  Dick.  126 ;  Pooock  v.  Reddington,  5  Ves.  800),  the  current  of 
decisions  appears  to  have  been  against  such  an  investment  {Ex  parte  Cat- 
thorpe,  1  Cox,  192 ;  Norbury  v.  Norbnry,  4  Madd.  191 ;  Widdowson  v. 
Duck,  2  Mer.  494 ;  Ex  parte  Johnson,  1  Moll.  128 ;  Ex  parte  Bidgeway, 
1  Hog.  309 ;  Ex  parte  EUiee,  Jac.  234 ;  Baby  v.  Bidehalgh,  7  De  G.  Mac. 
&  Q.  104) ;  a  fortiori  if  an  investment  in  the  funds  were  directed  (Pride 
V.  Fooks,  2  Beav.  430). 

Nor  would  trustees  or  executors  have  been  justified,  without  an  express 

authority,  in  investing  money  in.  any  other  stock  or  funds  than  Chvem- 

ment  or  Bank  Annuities;  for  example,  as  observed  by  Lord  Hardwicke, 

"  Neither  South  Sea  Stock  nor  Bank.  Stock  are  considered  as  good  security, 
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because  they  depeod  upon  the  management  of  the  governor  and  directon, 
and  are  subject  to  losses ;  for  instance,  it  is  in  the  power  of  the  South  Sea 
Company  to  trade  awa j  their  whole  stock  while  they  keep  within  the  tenns 
of  their  charter.  But  South  Sea  Annuities  and  Bank  Annuities  are  of  a  dif- 
P8891  ^'^^^^  consideration ;  the  ^directors  have  nothing  to  do  with  the 
principal,  and  are  only  to  pay  the  dividends  and  interest  till  such 
time  as  the  government  pay  off  the  capital ;  and  it  is  not  in  their  power  to 
bring  any  loss  upon  them,  and  they  therefore  are  only  and  properly  good 
securities :"  Trafford  v.  Boehm,  3  Atk.  444 ;  and  see  Howe  v.  Earl  of  DaH- 
mouth,  ante, p.  '*'320 ;  Milh  v.  MUla,  7  Sim.  501.  And  as  the  Court  has  selected 
for  its  own  purposes  the  3^.  per  Cent  Consolidated  Bank  Annuities,  trustees 
or  executors  could  not,  upon  a  proper  investment  in  the  3^  per  Cents.,  be 
liable  for  any  loss  occasioned  by  the  fluctuations  in  that  fund :  Peat  v. 
Orane,  2  Dick.  499,  n. ;  CXough  v.  Bond,  3  My.  &  Cr.  496.  It  would, 
indeed,  appear,  from  Hansom  v.  Allen,  as  reported  in  2  Dick.  498,  that 
trustees  would  be  held  liable  for  any  fluctuation  in  the  value  of  any  gov- 
ernment funds  in  which  they  invested,  instead  of  the  3^  per  Cent  Consoli- 
dated Bank  Annuities ;  but  that  case,  which,  however,  is  no  authority  for 
such  a  proposition,  was  afterward  reversed  in  the  House  of  Lords  (see  7 
Bro.  P.  C.  375,  Toml.  edit) ;  and  it  is  by  no  means  probable  that  the 
Court  would  act  with  such  harshness. 

Where  it  was  more  convenient  to  invest  trust  funds  in  the  3L  per  Cents. 
Reduced,  as  where  the  income  of  the  trust  fund  was  directed  to  be  paid 
on  the  days  when  the  dividends  of  the  3/.  per  Cents.  Reduced  were  pay- 
able, an  investment  in  that  stock  would  be  directed  by  the  Court:  CUcfe- 
eott  V.  CkUdecoU,  4  Madd.  189. 

If  power  be  given  to  the  trustees  by  the  instrument  creating  the  trust 
to  invest  in  the  public  funds,  or  upon  government  or  real  securities,  the 
trustees  are  not  confined  to  3/.  per  Cents.,  but  may  invest  in  any  other 
government  security ;  Baud  v.  FardeU,  7  De  O.  Mac.  &  Q.  628. 

As  to  investments  in  Exchequer  Bills,  see  Ex  parte  The  SovJOieadem 
Railway  Company,  9  Jur.  650 ;  Ex  parte  Chaplin  3  Y.  &  C.  Ezch.  Ca. 
397 ;  Knott  v.  CoUee,  16  Beav.  77. 

Although  trustees  may  have  fuU  power  by  a  will  to  invest  money  as  in 
their  absolute  discretion  they  may  think  fit,  that  will  not  enable  them,  in 
&vor  of  a  tenant  for  life  and  so  as  to  bind  remainder-men,  to  invest  upon 
securities  which  at  the  time  are  commanding  a  higher  rate  of  interest  in 
consequence  of  their  being  determinable :  Stevxirt  v.  Sanderson,  10  Ll  R. 
Eq.  26. 

Of  late  the  legislature  has  on  several  occasions  very  widely  enlarged 
trustees'  powers  of  investment  Thus,  by  22  &  23  Vict  c.  85,  s.  32, 
it  is  enacted  that, "  When  any  trustee,  executor,  or  administrator  shail 
not,  by  some  instruments  creating  his  trust,  be  expressly  forbidden  to  invest 
any  trust  fund  on  real  securities  in  any  part  of  the  United  Kingdom, 
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*or  on  the  stock  of  the  Bank  of  England  or  Ireland,  or  on  East  p^^^Q^-, 
India  Stock,  it  shall  be  lawful  for  such  trustee,  executor,  or  ad-  ^  -* 
ministrator  to  invest  such  trust  fund  on  such  securities  or  stock ;  and  he 
shall  not  be  liable  on  that  account  as  for  a  breach  of  trust,  provided  that 
such  investment  shall  in  other  respects  be  reasonable  and  proper."  It 
having  been  held  that  this  section  did  not  apply  to  trustees  appointed  by 
instruments  executed  and  in  operation  before  the  passing  of  the  Act  (Re 
Miles*  TnuU,  27  Beav.  579),  it  has  since  been  made  retrospective  by  23 
&  24  Vict  c.  38,  s.  12. 

Again,  by  general  order  made  the  Ist  day  of  February,  1861,  in  pur- 
suance of  23  &  24  Vict  c.  38,  s.  10,  ''  Cash  under  the  control  of  the 
Ck>urt  may  be  invested  in  Bank  Stock,  East  India  Stock,  Exchequer  Bills, 
and  21.  10s.  per  Gent.  Annuities,  and  upon  mortgage  of  freehold  and 
copyhold  estates  respectively  in  England  and  Wales,  as  well  as  in  Con- 
solidated 3/.  per  Gent  Annuities,  Reduced  SL  per  Gent  Annuities,  and 
New  SL  per  Gent  Annuities."  And  since  the  making  of  the  general 
order  of  the  1st  of  February,  1861,  trustees,  executors,  or  administra- 
tors, having  power  to  invest  their  trust  funds  upon  government  securiHeSf  or 
upon  parliamentary  stocks,  funds,  or  securities,  or  any  of  them,  may  invest 
such  trust  funds,  or  any  part  thereof,  in  any  of  the  stocks,  funds,  or 
securities,  in  or  upon  which  by  such  general  order  cash  under  the  control 
of  the  Gourt  may  from  time  to  time  be  invested :  23  &  24  Vict  c.  38,  s.  11. 

As  might  have  been  supposed,  there  have  been  numerous  decisions 
upon  the  construction  and  operation  of  these  Acts,  which  it  may  be 
useful  to  mention. 

In  the  first  place,  it  has  been  decided  that  the  32d  section  of  22  &  23 
Vict  c.  35,  does  not  apply  to  a  case  where  the  trust  fund  is  already 
invested  in  Bank  Annuities ;  and  the  trustee  has  no  power,  independently 
of  the  Act,  to  vary  any  investment :  In  re  Wards,  2  J.  &  H.  191. 

Bank  Stock  and  East  India  Stock  are  clearly  within  both  the  Acts 
and  orders,  but  not,  it  seems,  the  New  East  India  Loan :  Peillon  v.  Brook- 
ing, 4  L.  T.  Rep.  N.  S.  731.  And  the  Gourt  will  in  no  case  authorize  an 
investment  in  the  New  East  India  Loan:  Be  Golne  Valley  and  JSalstead 
Railway,  Johns.  528 ;  1  De  G.  F.  &  Jo.  53 ;  Be  Frmnow's  Estate,  8  W. 
R.  (V.  G.  S.)  272. 

As  a  general  rule,  it  seems,  upon  the  application  of  the  tenant  for  life, 
in  the  absence  of  special  circumstances,  making  an  increase  of  income 
beneficial  to  those  in  remainder,  irrespective  of  pecuniary  calculations, 
the  Gourt  will  not  authorize  a  transfer  from  Gonsols,  or  New  Three  per 
Gent  Stock,  into  another  investment  '^'authorized  by  23  &  24  Vict  r^cooi -i 
c  39,  and  producing  a  larger  income,  if  on  pecuniary  calculation 
it  may  be  injurious  to  those  in  remainder.  See  Cockbum  v.  Peel,  3  De 
6.  F.  A  Jo.  170,  172,  where  a  transfer  from  Gonsols  into  East  India 
Stock  was  refused:  see  In  re  Boyee's  Minors,  1 1.  R.  Eq.  45. 

There  are,  however,  cases  where,  frx>m  the  exigencies  of  fiimilies,  it 


1764  LIABILITT    OF    TRU8TBB8. 

would  be  derirable  for  the  children  that  the  income  of  the  parents  should 
be  increased,  and  in  such  cases  the  circumstances  should  be  stated  in  the 
petition :  per  Turner,  L.  J.,  in  CoeUmm  v.  Peel,  3  De  G.  &  Jo.  174.  And 
see  Hurd  v.  JSurd,  11  W.  R.  (V.  C.  K.)  50 ;  Vidler  v.  ParroU,  12  W. 
R.  (V.  C.  K.)  976. 

In  the  EguUable  Reversionary  IntereH  Society  v.  FuUer,  1  J.  A  H.  379, 
a  fund  in  Court  was  ordered  to  be  invested  in  Bank  Stock  and  East  India 
Stock  on  the  application  of  the  tenant  for  life,  herself  the  settlor,  the 
reversioners  who  opposed  such  investment  being  onlj  volunteers.  And  see 
Bishop  V.  Bishop,  9  W.  R.  (V.  C.  K)  549. 

So  where  the  object  of  the  trusts  is  to  produce  a  certain  annuity  for  the 
tenant  for  life,  and  trustees  have  the  power  of  varying  securities  if  an 
investment  in  Parliamentary  Stocks  of  Great  Britain  according  to  the 
power  should  prove  insufficient  to  produce  the  annuity,  the  Court,  on 
finding  that  to  be  the  case,  will,  on  the  application  of  the  person  entitled 
to  the  annuity,  and  without  the  consent  of  those  entitled  in  remainder, 
direct  the  conversion  of  the  Parliamentary  Stock  into  East  India  Stock : 
MorUmer  v.  Pieton,  12  W.  R.  (L.  C.)  292. 

The  Court,  however,  seems  more  readily  to  order  Consols  in  Court  to 
be  invested  in  Bank  Stock  (Oohen  v.  Waley,  9  W.  R.  (V.  C.  S.)  137  ;  Re 
Langford's  Trusts,  2  J.  &  H.  458 ;  In  re  Boyee^s  Minors,  1 1.  R.  E^.  45), 
or  upon  mortgage  of  freehold  securities  (Re  Simeon's  Trttsts,  IJ.  &  H.  89 ; 
and  see  Mortimer  v.  Picton,  12  W.  R.  (L.  C.)  292). 

Where  a  testator  died  in  1854,  being  possessed  among  other  personalty 
of  English  and  Irish  Bank  Stock,  having  by  his  will  given  the  same  to 
trustees  upon  trust  to  convert  such  part  of  his  personal  estate  as  should  not 
consist  of  money  or  securities  for  money  in  government  securities  into 
money,  and  to  invest  the  same  in  the  public  stocks  or  funds  of  Great 
Britain,  and  to  stand  possessed  thereof  upon  trust  for  several  persons  in 
succession,  and  the  Bank  Stock  was  not  converted  at  the  time  of  the  pass- 
ing of  22  &  23  Vict.  c.  35,  and  23  &  24  Vict.  e.  38,  it  was  held  by  the 
Lords  Justices,  after  the  passing  of  those  Acts,  that  the  trustees  were  not 
bound  to  convert  the  Bank  Stock,  and  that  for  the  period  between  the 
death  of  the  testator  and  the  passing  of  22  &  *2S  Vict  c.  35,  the 
^  ^  tenant  for  life  was  not  entitled  to  the  full  dividends  of  the  Bank 
Stock,  but  to  an  amount  equal  to  the  dividends  of  so  much  Consols  as 
might  have  been  purchased,  if  the  Bank  Stock  had  been  sold  and  con- 
verted into  stock  immediately  after  the  testator's  death :  Hume  v.  RiA- 
ardson,  10  W.  R.  (L.  J.)  528 ;  8  Jur.  N.  S.  686. 

When  the  fund  is  not  in  Court,  trustees,  in  making  an  investment  in 
East  India  Stock,  will  be  entitled  to  the  protection  of  the  Court,  if  they 
act  bon&  fide  to  the  best  of  their  discretion :  Ooekburn  v.  Peel,  3  De  G.  A 
Jo.  174,  per  Turner,  L.  J. 

Doubts  having  arisen  as  to  the  l^al  effect  and  signification  of  the 
words  "  East  India  Stock"  in  the  32d  section  of  22  &  23  Vict.  c.  35,  it 
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w&s  by  30  &  31  Vict  c.  132,  enacted  **  that  the  words '  East  India  Stock' 
in  the  Act  passed  in  the  session  holden  in  the  22d  and  23d  years  of  Her 
Majesty,  c.  35,  shall  include  and  express  as  well  the  East  India  Stock 
which  existed  previously  to  the  13th  day  of  August,  1859,  when  the  said 
Act  received  the  assent  of  Her  Majesty,  as  East  India  Stock  charged  on 
the  revenues  of  India,  and  created  under  and  by  virtue  of  any  Act  or  Acts 
of  Parliament  which  received  Her  Majesty's  assent  on  or  after  the  13th 
day  of  August,  1859 ;  and  it  shall  be  lawfid  for  every  trustee,  executor, 
or  administrator,  to  invest  any  trust  fiind  in  his  possession  or  under  his 
control  in  the  stock  created  by  the  last-mentioned  Act  or  Acts  to  the 
same  extent,  and  for  the  same  purposes  and  objects,  as  he  can  now  invest 
such  trust  fund  in  the  East  India  Stock  which  existed  previously  to  the 
13th  day  of  August,  1859."  (Sec.  1.)  And  it  is  ulso  enacted  ''  that  it 
shall  be  lawful  for  every  trustee,  executor,  or  administrator,  to  invest  any 
trust  fund  in  his  possession  or  under  his  control,  in  any  securities  the 
interest  of  which  is  or  shall  be  guaranteed  by  Parliament,  to  the  same 
extent  and  in  the  same  manner  as  he  may  invest  such  trust  fund  in  such 
securities  as  aforesaid."    (Sect  2.) 

Money  received  by  trustees  upon  a  sale,  under  the  Leases  and  Sales  of 
Settled  Estates  Act  (19  &  20  Vict  c.  120 ;  23  &  24  Vict  c.  38),  may  be 
invested  in  any  of  the  investments  in  which  cash  under  the  control  of  the 
Court  may  be  invested :  In  re  Caoie$  Settled  EeUdea,  12  L.  R.  Eq.  12 ; 
and  see  Wall  v.HaU,  11  W.  R.298 ;  In  reBirmingham  Blue  Coat  School, 
1  Ll  B.  Eq.  632;  In  re  Wilkinwn't  EekOe,  9  L.  B.  Eq.  343. 

By  another  Act  it  is  enacted  that  trustees  having  trust-money  in  their 
hands  which  it  w  their  duty  to  invest  at  interedf  shall  be  at  liberty,  at  their 
discretion,  to  invest  the  same  in  any  of  the  Parliamentary  Stock  ,  or  pub* 
lie  ''funds,  or  in  (Government  securities,  and  such  trustees  shall  p^^^n-. 
also  be  at  liberty,  at  their  discretion,  to  call  in  any  trust  funds  ^  -' 
invested  in  any  other  securities  than  as  aforesaid,  and  to  invest  the  same 
on  any  such  securities  as  aforesaid,  and  also  from  time  to  time,  at  their 
discretion,  to  vary  any  such  investments  as  aforesaid  for  others  of  the 
same  nature :  provided  always,  that  no  such  original  investment  as  afore- 
said (except  in  the  Three  per  Cent  Consolidated  Bank  Annuities),  and 
no  such  change  of  investment,  as  aforesaid,  shall  be  made  where  there  is  a 
person  under  no  disability  entitled  in  possession  to  receive  the  income  of 
the  trust  fund  for  his  life,  or  for  a  term  of  years  determinable  with  his 
life,  or  for  any  greater  estate,  without  the  consent  in  writing  of  such  per- 
son:  23  &  24  Vict  c.  145,  s.  25. 

Where  trustees  or  executors  are  authorized  to  advanoe  money  upon 
mortgage,  if  they  act  with  ordinary  prudence,  they  will  only  advance  two- 
thirds  of  the  value  of  property  even  of  a  permanent  value — as  freehold 
land ;  but  the  same  rule  does  not  apply  to  property  in  houses  and  build- 
ings, which  fluctuates  in  value  and  is  always  deteriorating,  upon  which 
still  less  ought  to  be  advanced,  especially  where  they  are  used  in  trade, 
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and  whose  value  depends  upon  the  accidental  absence  of  competition  m 
trade :  see  SHchney  v.  Sewelly  1  My.  &  Cr.  9 :  in  which  case  it  was  also 
held,  that  trustees  are  not  justified  in  lending  money  upon  mortgage  to 
one  of  themselves.  See  also  Maeleod  v.  Annedey,  16  Beav.  600 ;  StrdtUm 
V.  AshmaU,  3  Drew.  9;  F&wler  v.  Eeynal,  2Q.&  Sm.  749;  3  Mac  A  6. 
500 ;  Waring  v.  Waring,  3  Ir.  Ch.  Rep.  331 ;  Franda  v.  Francis,  5  De 
O.  Mac.  &  G.  108 ;  Viokery  v.  Evans,  33  Beav.  376. 

When  trustees  advance  money  bond  fide  upon  the  mortgage  of  property, 
after  it  has  been  duly  surveyed  and  valued  by  a  competent  person,  they 
will  not  be  liable,  although  eventually  less  may  be  realized  by  the  mort^ 
gaged  estate  than  the  sum  advanced  (Jones  v.  Lewis,  3  De  O.  &  Sm. 
471) ;  but  the  evidence  of  the  mortgagor,  or  his  steward,  or  land  agent, 
would  not  be  considered  as  proper  evidence  of  the  value,  as  they  are  not 
disinterested  persons :  Morris  v.  Wright,  14  Beav.  291,  301. 

It  seems  to  be  at  least  doubtful  whether  a  trustee  is  not  guilty  of  a 
breach  of  trust  in  advancing  trust-money  upon  a  second  mortgage,  unless 
he  get  the  legal  estate :  at  all  events  the  circumstance  of  an  advance  be- 
ing upon  a  second  mortgage  makes  it  the  more  incumbent  upon  a  trustee 
to  look  more  strictly  at  the  question  of  value  than  if  it  were  a  first  mort- 
gage.  See  Morris  v.  Wright,  14  Beav.  291,  307,  308.  In  *2)rtH 
^  ^  sier  V.  Brereton,  15  Beav.  221,  where  trustees  lent  trust-moneys  on 
a  second  mortgage  of  house  property  greatly  out  of  repair,  and  the  prin- 
cipal was  lost,  it  was  held  by  Sir  John  Romilly,  M.  K,  that  they  were 
liable  as  for  a  breach  of  trust,  notwithstanding  a  trustee  indemnity  clause 
declared  they  should  not  be  liable  for  the  insufiiciency  or  deficiency  in 
value  of  any  securities,  except  through  their  willful  de&ult 

Where  a  trust  fund  is  lost  in  consequence  of  the  ignorance  or  the  negli- 
gence of  the  solicitor  employed  by  the  trustees  to  invest  it  upon  a  mort- 
gage, as,  for  instance,  by  his  not  inquiring  whether  incumbrances  had 
been  created,  or  not  obtaining  a  sufficient  abstract  of  title,  or  a  proper 
valuation  of  the  proposed  security,  the  loss  will  fall  on  the  trustees,  and 
not  on  the  cestuis  que  trusts:  Hopgood  v.  PtirHn,  11  L.  B.  £q.  74; 
whether  this  would  be  the  case  if  a  fraud  were  practiced  upon  the  trus- 
tees, is  questioned.  lb,  74.  However,  in  Fkives  v.  Hickson  (30  Beav. 
136),  Lord  Romilly,  M.  B.,  held,  that  if  a  person  obtained  trust  property 
from  trustees  by  means  of  a  forgery,  the  loss  fell  on  them,  and  not  on  the 
cestuis  que  trusts.  So,  in  SuUon  v.  Wtlders,  12  L.  R  Eq.  373,  .trustees 
employed  Mousley,  a  solicitor,  to  invest  a  sum  of  5500/.  This  solicitor 
was  the  only  one  employed  in  the  transaction,  both  by  the  trustees  and 
the  mortgagor.'  It  turned  out  that  the  mortgagor,  who  had  conveyed 
property  to  the  trustees  in  fee,  to  secure  the  5500/.,  was  only  a  tenant  for 
life  thereof,  with  power  to  raise  2500/.  for  his  own  benefit,  and  that  the 
said  deed  had  been  altered  after  execution,  by  turning  the  2500/.  into 
5500/.  Upon  the  death  of  the  mortgagor,  the  solicitor  having  died  insol- 
vent, and  the  security  proving  insufficient,  it  was  held  by  Lord  Romilly, 


TOWNLKT  V.   8HBBB0BNK  —  BRICK   V.   STOKES.       1767 


M.  R.,  that  the  trustees  were  liable  for  the  Ices  occasioned  to  the  trust 
estate.  *'  If  trustees,"  said  his  Lordship,  **  employ  a  solicitor  who  neglects 
his  duty,  the  principals  are  liable.  Here  it  is  even  more  so,  because  the 
trustees  did  not  examine  anything,  or  require  any  opinion  on  the  title,  or 
the  like,  but  trusted  implicitly  to  their  solicitor  who  defrauded  them.  •  .  . 
Either  Mousley  was  or  was  not  their  solicitor.  If  he  was  not,  they  did 
not  take  proper  precautions  by  applying  to  their  own  solicitors ;  and  if  he 
was,  then  they  employed  the  solicitor  of  the  mortgagor,  which,  though 
not  of  itself  culpable,  requires  trustees  who  do  so  to  take  additional  pre* 
cautions.  If  it  be  said  the  loss  was  caused  by  forgery,  and  that  no  pre- 
caution would  have  prevented  it,  then  I  have  held,  that  when  a  forgery  is 
committed  upon  any  person,  the  loss  must  &11  on  him,  whether  he  be  the 
principal  or  trustee;  and  this  view  of  mine  '^'has,  I  believe,  been  p^j^Q--, 
affirmed  by  the*  House  of  Lords  in  the  case  of  a  forgery  upon  *-  ^ 
one  of  the  railway  companies :  MMand  Railway  Company  v.  Taylor,  8 
Ho.  Lo.  Ca.  751."    See  also,  Botioek  v.  Flayer,  1  L.  B.  £q.  26. 

A  rent-charge  charged  on  land  by  virtue  of  the  Drainage  Act  (12  & 
13  Vict.  c.  100)  is  not  to  be  deemed  such  an  incumbrance  as  shall  pre- 
clude a  trustee  of  money  held  in  trust,  and  with  a  power  for  the  invest- 
ment thereof  in  the  purchase  of  land  or  on  mortgage,  from  investing  the 
same  in  a  purchase  thereof,  or  upon  a  mortgage  of  such  land  so  charged, 
unless  the  terms  of  such  trust  or  power  shall  expressly  provide  that  the 
land  to  be  so  purchased  or  taken  in  mortgage  shall  not  be  subject  to  any 
rent-charge  under  the  provisions  of  the  Act :  sect.  20. 

It  seems  that  it  is  not  a  breach  of  trust  in  a  trustee  to  take  a  mortgage 
without  a  power  of  sale:  Farrar  v.  Barradough^  2  Sm.  &  Oiff.  231. 

An  investment  on  an  assignment  by  a  railway  company  of  "  the  under- 
taking tolls,  &c.,"  the  principal  not  payable  till  seven  years,  is  an 
improper  investment,  although  the  trustees  have  power  to  invest  in  real 
securities :  Mant  v.  Leiik,  15  Beav.  524. 

An  investment  in  railway  mortgages  and  railway  debenture  stock  is 
not  authorized  by  a  power  to  invest  *'  upon  the  security  by  way  of  mort- 
gage of  any  freehold,  copyhold,  or  leasehold  hereditaments:"  Mortimore  v. 
MortiTnoTe,  4  De  G.  &  Jo.  472.  Nor  does  a  power  to  invest  fiinds  "  upon 
the  security  of  the  funds  of  any  company  incorporated  by  Act  of  Parlia- 
ment warrant  their  investment  in  preference  railway  shares: "  Harris  v. 
Harris^  29  Beav.  107. 

A  power,  however,  to  invest  "  upon  the  stock,  shares,  or  securities  of 
any  incorporated  company  paying  a  dividend,  authorizes  an  investment 
in  railway  stock  bearing  a  fixed  rate  of  interest:"  Conderdine  v.  Conr 
Oerdine,  31  Beav.  330. 

By  the  Debenture  Stock  Act,  1871  (34  Vict.  c.  27),  it  is  enacted,  that 
"  where  a  power  has  before  the  passing  of  this  Act  been  or  shall  at  any 
time  hereafter  be  given  to  trustees  (including  executors  and  administra- 
tors, and  any  other  persons  holding  funds  in  a  fiduciary  capacity)  to 
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inveet  trust  funds  in  the  mortgages  or  bonds  of  a  railway  companj,  or  of 
any  other  description  of  company,  such  power  shall,  unless  the  contrary 
is  expressed  in  the  instrument  creating  the  power,  be  deemed  to  include  a 
power  to  invest  such  funds  in  the  debenture  stock  of  a  railway  company, 
or  such  other  company  as  aforesaid,  and  an  investment  of  trust  Ainds  in 
debenture  stock  may  be  made  accordingly."  (Sect  1.) 
p:icggg-|  A  power  to  invest  "upon  freehold  or  copyhold  hereditaments" 
'^'authorizes  an  investment  upon  the  mortgage  of  freehold  ground 
rents:  Vtckery  v.  Evans,  12  W.  R.  (M.  R.)  237. 

A  power,  however,  to  invest  in  government  stock,  or  upon  real  securi- 
ties, does  not  authorize  a  sale  of  stock  and  the  investment  of  the  proceeds 
on  a  mortgage  for  securing  the  retransfer  of  the  stock :  WhUney  v.  Smiik, 
4  L.  R.  Ch.  App.  613. 

The  Court  does  not  seem  inclined  in  the  case  of  infants  to  transpose 
trustrmoneys  from  the  funds  to  mortgage  securities  under  a  power,  for  it 
has  been  said  "  that  in  ninety-nine  cases  out  of  a  hundred  the  expenses 
arising  from  a  mortgage  security  more  than  counterbalance  the  increase 
of  income :"  Barry  v.  Marriott,  2  De  G.  &  Sm.  491.  And  see  Ex  parte 
Franklyn,  1  De  G.  &  Sm.  628. 

But  it  is  not  necessarily  a  breach  of  trust  under  a  will  containing  a 
direction  to  invest  on  real  securities,  to  continue  in  their  actual  state  of 
investment  part  of  the  assets  consisting  of  turnpike  bonds:  Bobinsanv. 
Bobinson,  1  De  G.  Mac.  &  G.  247 :  see  also  HalgaJte  v.  Jennings,  24  Beav. 
623. 

It  seems  that  when  part  of  the  testator's  property  is  invested  on  mort- 
gage an  executor  is  justified  in  making  such  further  advances  as  may  be 
absolutely  necessary  to  secure  the  first  advance.  It  would  be  dangerous 
to  lay  down  any  rule  which  would  prevent  an  executor  from  exercising  a 
bmiA  fide  discretion  in  any  such  case,  or  even  to  charge  him  with  a 
devastavit  in  case  the  result  should  disappoint  his  expectations.  But  if  a 
loss  should  be  the  result,  it  appears  to  be  a  preliminary  condition,  before 
such  advances  could  be  allowed  to  him  in  taking  his  accounts,  that  he 
should  have  carefully  investigated  the  probabilities  of  success,  before  he 
advanced  the  money  of  his  cestuis  que  trust  for  any  such  purpose :  CoUin- 
son  V.  Lister,  20  Beav.  366,  366. 

Trustees,  authorized  to  advance  money  upon  landed  securities  in  Eng^ 
land,  Wales,  or  Great  Britain,  may,  under  4  &  6  Will.  4,  c.  29  (Lynoh's 
Act),  unless  expressly  restricted,  advance  money  upon  real  securities  in 
Ireland,  with  the  consent  of  the  person  whose  consent  may  be  required. 
And  if  infants  unborn,  or  insane  persons,  are  interested,  the  loan  must  be 
'  made  under  the  direction  of  the  Court,  obtained  in  a  cause  or  upon 
petition  in  a  summary  way.  See  Ex  parte  French,  7  Sim.  610 ;  Morris  v. 
WrigU,  14  Beav.  291 ;  Ex  parte  Lord  William  Pawlett,  1  Ph.  570.  See 
also,  22  &  23  Vict  c.  35,  s.  32,  ante,  p.  *889. 

If  trustees  bound  by  the  terms  of  their  trust  to  invest  money  in  the 
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public  funds,  instead  of  doing  so,  retain  the  money  in  their  hands,  the 
cestui  que  trust  may  elect  to  charge  them  either  with  the  amount  of  the 
money,  or  with  the  amount  of  the  stock  which  they  might  *haye  r^Qoy-i 
purchased  with  the  money :  Shepherd  v.  Mauh^  4  Hare,  303. 

Where  there  are  no  circumstances  to  lead  to  the  conclusion  that  an 
executor  has  made  any  profit  by  his  misconduct,  in  retaining  in  his  hand?i 
the  funds  which  he  ought  to  haye  invested,  he  will  not  be  charged 
with  interest  at  five  per  cent.,  or  upon  the  principle  of  annual  rests,  but 
with  simple  interest  at  four  per  cent  (Attorney  ChnercU  v.  Alfard,  4  De 
O.  Mac.  &  O.  843,  and  cases  there  cited  ;  Turner  v.  Mitde,  3  Da  O.  & 
Sm.  497)  ;  but  where  there  is  an  express  trust  for  accumulation,  a  trustee 
retaining  trust  funds  in  his  hands  will  be  charged  with  interest  at  4/.  per 
cent  with  annual  rests :  Knott  v.  Cbttee,  16  Beav.  77,  80.  The  peodency 
of  an  administration  suit  in  the  Duchy  Court  of  Lancaster  is  no  justifica- 
tion for  non-investment  by  personal  representatives :  Holgate  v.  Havxnih, 
17  Beav.  259. 

As  to  charging  trustees  with  inter^t  on  trust-moneys  which  they  have 
retained  and  dealt  with  improperly,  see  note  to  Sobinson  v.  Pett,  ante,  p. 
♦240. 

The  question  has  arisen,  whether,  where  there  are  several  distinct  invest- 
ments by  trustees  not  authorized  by  the  trust,  in  some  of  which  a  loss  has 
been  incurred  for  which  the  trustees  are  chargeable,  and  on  others  there  has 
been  a  gain,  which  the  trustee  has  no  right  to  claim  for  his  own  benefit, 
the  Court  will  set  ofi*  one  against  the  other.  Lord  Langdale,  however, 
held  that  such  setofi*  could  not  be  allowed.  ''  I  could  not,"  said  his  Lord- 
ship, "  enable  a  trustee  thus  to  repay  himself  for  the  losses  which  he  has 
sustained,  without  giving  him  the  benefit  acquired  from  a  fortunate  but 
improper  investment  of  the  trust  funds.  I  have  no  authority  to  do  that, 
that  I  am  aware  of:"  Robinson  v.  Rohinwn^  11  Beav.  371, 375.  This  case 
was  reversed  upon  another  point,  but  this  does  not  afl^t  Lord  Langdale's 
opinion  upon  this  question.  See  also,  WileB  v.  Qretham,  2  Drew.  271. 
Indeed,  Lord  St  Leonards,  in  a  bill  he  brought  in,  had  a  clause  enabling 
the  Court'  to  set  ofi*  the  losses  against  the  gains  of  trustees  in  such  cases, 
but  it  did  not  obtain  the  sanction  of  the  legislature. 

If  trustees  are  directed  to  invest  trust-money  on  government  or  real 
seeuritieSf  and  they  do  neither,  after  some  confiict  of  decisions  it  has  been 
finally  settled,  that  in  such  cases  cestuis  que  trusts  will  not  be  allowed  the 
option  of  charging  trustees  with  the  moneys  which  would  have  been  pro- 
duced if  the  trust-moneys  had  been  invested  in  the  funds,  and  that  they 
are  only  entitled  to  have  the  trust-moneys  replaced,  with  interest  at  4d.  per 
cent  See  Marsh  v.  Hunter,  6  Mad.  295 ;  Shepherd  v.  MoiUs,  4  Hare, 
500 ;  Rees  v.  Williams,  1  De  O.  &  Sm.  314 ;  Robinson  v.  ^Rob-  r^gog-i 
inson,  1  De  G.  Mac.  A  G.  247,  reversing  8.  G,  11  Beav.  371  ;  and  *■  ■* 
see  Knoit  v.  Cottee,  16  Beav.  77,  80 ;  Aspland  v.  Watte,  20  Beav.  474. 
We  may,  therefore,  consider  the  cases  of  Hockley  v.  Bantock,  1  Buss.  141 ; 
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Kellaway  v.  Johnson,  5  Beav.  319 ;  Watts  v.  Oirdlestone,  6  Beav.  188 
and  Ames  v.  Parkinson,  7  Beav.  379,  to  be  overruled. 

If  trustees  invest  trust-moneys  on  an  unauthorized  security,  they  are 
responsible  for  any  future  loss  traceable  to  that  first  error :  Fyler  v.  Fyler, 
3  Beav.  550.  And  where  they  have  committed  a  breach  of  trust  by  an 
improper  sale  of  the  trust-fund,  they  will  not  be  discharged  from  the  con- 
sequences of  that  breach  of  trust  by  replacing  the  fiind  in  some  other 
stock,  not  being  the  stock  the  sale  of  which  constituted  the  breach  of  trust 
Thus,  in  Lander  v.  Weston,  3  Drew.  389,  trustees  sold  stock,  and  lent  the 
money  to  the  tenant  for  life  on  improper  security :  one  of  them  died,  and 
the  survivor  received  the  money  lent,  and  invested  it  in  a  different  security, 
and  shortly  afterward  sold  it  out,  and  again  lent  it  to  the  tenant  for  life, 
and  it  was  lost.  It  was  held  by  Sir  B.  T.  Eindersley,  V.  C,  that  the 
original  breach  of  trust  was  not  cured,  and  that  the  estate  of  the  deceased 
trustee  was  liable  for  the  whole  fiind. 

And  where  the  executor  of  a  trustee  had  been  ordered  by  the  Court  to 
invest  a  sum  of  money  in  stock,  to  the  credit  of  a  cause,  and  he  neglected 
to  do  so  for  two  years,  during  which  the  funds  fell,  it  was  held  by  the 
Master  of  the  Bolls  of  Ireland  (Smith)  that  he  was  bound  to  pay  the  price 
of  the  sum  in  stock :  ChraghJty  v.  Oeraghty,  3  Ir.  Gh.  Rep.  414. 

Of  late  very  wide  powers  of  investment  are  given  to  trustees,  but  such 
powers  should  be  exercised  by  them  with  due  caution.  Thus,  before  trus- 
tees invest  any  money  in  any  company  authorized  by  the  power,  they  must 
make  every  necessary  inquiry  and  satiify  themselves  that  it  is  reaUy  a 
solvent  company :  Oonsterdine  v.  Oonsterdine,  31  Beav.  333. 

Where  trustees  have  advanced  trust-moneys  in  a  manner  not  authorised 
by  the  trust,  a  bill  may  be  filed  in  equity  to  recover  the  moneys  so  ad* 
vanced  by  a  breach  of  trust,  the  remedy  in  such  a  case  not  being  confined 
to  a  Court  of  law.  See  Hardy  v.  Metropoliian  and  Finance  Company^  7 
L.  R.  Ch.  App.  427.  There,  the  directors  of  a  building  society  deposited 
money  in  a  manner  unauthorized  by  their  rules,  with  a  finance  company, 
the  manager  of  which  was  the  manager  of  the  building  society.  After- 
ward, the  deposit  was  called  in,  and  the  directors  of  the  finance  company 
gave  a  check  for  the  amount  to  their  manager,  to  be  paid  by  him  to  the 
building  society.  He  appropriated  it  to  his  own  use.  A  biU  was  then 
r*8991  ^^  ^^  ^^  trustees  '^'of  the  building  society  to  recover  the  money 
from  the  finance  company.  It  was  held  by  the  Lords  JusticeB, 
reversing  the  decision  of  Lord  Bomilly,  M.  B.  (reported  12  L.  B.  Eq.  386), 
that  the  manager  held  the  money  as  agent  for  the  finance  company,  until 
he  should  pay  it  to  some  person  competent  to  give  a  receipt  on  behalf  of 
the  building  society ;  and  that  as  he  had  never  paid  it  over,  the  money 
must  be  taken  to  be  still  in  the  hands  of  the  former  company,  who  were 
liable  to  repay  it  to  the  building  company.  And  also,  that  as  it  was  trust- 
money,  a  suit  to  recover  it  was  maintainable,  and  the  finance  company 
were  accordingly  ordered  to  repay  the  money  with  interest 
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How  far  persons  are  liable  for  the  Acts  or  DefauUa  of  Oo-trusteea  and 
Co'executors.'] — ^In  the  principal  case  of  Tovmley  v.  Sherborne,  so  far  back 
as  the  reign  of  Charles  I,  it  was  held  by  Lord  -Keeper  Coventry,  who 
justly  considered  it  a  matter  of  great  consequence,  after  much  deliberation, 
that  a  trustee  should  not  be  liable  for  the  acts  or  defiiults  of  his  co-trustee. 
And  see  Leigh  v.  Barry,  3  Atk.  584 ;  Anm.,  12  Mod.  560.  The  same 
rule  seems  also  to  be  applicable  as  between  co-executors :  Hargthorpe  v. 
MUforth,  Cro.  Eliz.  318 ;  Anon,,  Dyer,  210,  a.  Where,  for  instance,  as  in 
Ibwrdey  v.  Sherborne,  one  trustee  receives  the  rents  of  the  trust-estate,  or 
one  executor  receives  part  of  the  assets  (LiUlehalee  v.  Oaecoyne,  3  Bro.  C. 
G.  73 ;  Biky  v.  Kemmia,  1  L.  &  O.  t  Sugd.  122,  and  cases  in  note ;  WU- 
Ham8  V.  Nixon,  2  Beav.  472),  his  co-trustee  or  co-executor  will  not  ordi- 
narily be  liable  for  any  misapplication  thereof:  and  see  Oottam  v.  Eastern 
(hunties  Bailway  Company,  1  J.  &  H.  243. 

But  any  fraud,  or  improper  dealing,  or  gross  negligence,  on  the  part  of 
a  trustee  or  executor,  where,  for  instance,  he  stands  by  and  sees  a  devas- 
tavit or  breach  of  trust  committed  by  his  co-trustee  or  co-executor,  will 
render  him  likewise  responsible  for  it.  Thus,  in  Mucklow  v.  Fuller,  Jac. 
•198,  it  was  held  by  Lord  Eldon,  that  a  trustee,  who,  as  executor,  had 
proved  the  will,  thereby  became  liable,  notwithstanding  the  usual  indem- 
nity clause,  to  make  good  the  loss  occasioned  by  his  suffering  a  debt  due 
irom  his  co-executor  and  co-trustee  to  remain,  contrary  to  the  directions 
of  the  testatrix,  outstanding.  But  his  Lordship  said  that  there  might, 
if  necessary,  be  an  inquiry,  if  the  money  could  have  been  received  from 
the  co-trustees.  See  also  Candler  v.  'KUet,  22  Beav.  257.  So,  in  Booth 
V.  Booth,  1  Beav.  125,  a  testator  bequeathed  to  Booth,  his  partner  in  a 
trade,  and  to  Batkin,  his  personal  estate,  upon  trust  to  place  the  same  out 
at  interest,  upon  some  good  and  '^'sufficient  security  or  securities,  p^f^Q/wv-. 
for  the  benefit  of  his  wife  and  children.  Booth  and  Batkin  both  ^  ^ 
proved  the  will,  and  Booth  retained  the  testator's  moneys  in  the  trade, 
which  were  lost.  Batkin  took  no  active  part  in  the  trusts,  but  was  cog- 
nizant of  the  breach  of  trust,  and  took  no  proceedings  to,  prevent  it  It 
was  held  by  Lord  Langdale,  M.  R.,  that  Batkin  was  responsible  for  the 
consequences  of  the  breach  of  trust.  ''  The  two  executors,"  observed  his 
Lordship,  "  proved  the  will ;  they  take  on  themselves  the  trust  and  the 
duty  of  performing  it.  From  that  moment  it-  was  their  duty  to  do  all 
that  was  necessary  for  the  conversion  of  the  estate  into  money,  and  to  see 
the  dividends  duly  applied ;  but  Batkin,  unfortunately,  did  not  consider, 
that,  by  proving  the  will,  he  had  undertaken  any  duty,  or  incurred  any 
responsibility.  He  says  he  proved  the  will  in  consequence  of  the  request 
of  the  widow,  who  informed  him  that  he  would  not  thereby  undertake  any 
duty,  or  be  responsible  for  anything.  It  is  important  that  it  should  be 
well  understood,  that  no  one  can  safely  act  in  that  manner,  and  that  the 
law  will  not  permit  a  party  to  neglect  the  duty  which,  by  proving  the 
will,  he  has  undertaken.    I  am  of  opinion  that  he  became  liable  for  the 
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performance  of  the  trusts,  and  for  any  consequences  arising  from  a  breach 
of  them. 

**  Part  of  the  testator's  property  was  engaged  in  trade ;  that  trade  ought 
to  have  been  put  an  end  to,  and  the  property  invested.  Batkin,  it 
appears,  went  to  the  place  of  business  from  time  to  time ;  and  it  is,  thoe- 
fore,  clear  that  he  knew  what  ought  to  be  done  was  not  performed.  He 
acquiesced,  week  by  week,  and  year  by  year,  in  the  breach  of  trust  which 
his  co-executor  was  committing.  There  is  no  corrupt  motive,  no  receipt 
of  money  which  he  misapplied,  to  be  attributed  to  him,  but  he  undertook 
the  performance  of  a  duty  which  he  did  not  perform.  This  is  no  small 
blame :  a  man  cannot  be  allowed  to  neglect  a  du^  which  he  has  under* 
taken.  He  permitted  his  co-executor  to  carry  on  the  trade,  and,  conse- 
quently, must  be  considered  in  this  Court  a  party  to  this  breach  of  duty. 
It  is  said,  in  extenuation,  that  he  did  this  from  the  best  mQtives;  he 
thought  the  brother  of  the  testator  was  the  proper  person  to  carry  on  the 
business ;  he  thought  there  would  be  more  profit  made  by  this  mode  of 
dealing  with  the  property,  and  that  it  was  more  advantageous  for  the 
children.  All  this  might  have  been  very  right  to  do  and  to  acquiesce  m, 
if  he  had  undertaken  to  make  good  any  loss  which  might  occur  in  the  • 
course  of  the  experiment ;  he  could  not,  however,  so  act  without  incurring 
that  responsibility,  if  a  loss  occurred.''  See  also  Dix  v.  Burford,  19 
Beav.  409. 

And  not  only  where  a  person  '^'permits  a  co-executor  to  remain . 
*-  -'  without  paying  a  debt  due  to  the  testator,  but  also  where  he  passive- 
ly allows  him  to  receive  the  assets,  and  retain  them  in  his  hands  without 
properly  investing  them,  he  will  be  liable  for  any  loss  which  may  be 
thereby  occasioned,  not  because,  through  any  act  of  his,  the  co-executor 
obtained  possession  of  the  assets,  but  from  the  &ct  of  his  having  permitted 
a  breach  of  trust  by  not  having  taken  effectual  measures  to  correct  it  and 
secure  the  property.  See  Lincoln  v.  Wright,  4  Beav.  427.  These  author- 
ities, which  are  opposed  to  some  early  dicta,  have  been  examined  and 
approved  of  by  Lord  Cottenham,  in  the  leading  case  of  SUlea  v.  Ouy,  1 
Hall  &  T.  523  ;  8.  C,  1  Mac  &  G.  422,  who  (affirming  the  decree  of  Sir 
L.  Shadwell,  V.  C,  16  Sim.  230)  held  executors  liable  to  make  good  the 
loss  arising  to  the  testator's  estate,  by  reason  of  their  allowing  a  co-exec- 
utor, who,  at  the  death  of  the  testator,  had  part  of  the  estate  in  his  hands, 
to  retain  it  until  he  became  bankrupt  **  If,"  observed  his  Lordship,  **  a 
person  named  executor  does  not  choose  to  accept  the  office,  he  has  only 
to  renounce,  or,  at  least,  to  abstain  from  proving.  But  if  he  proves,  he 
thereby  accepts  the  office,  and  becomes  bound  to  perform  the  duties  of  it, 
and  is  liable  for  the  consequences  of  his  neglecting  to  perform  them.  Of 
these  duties  a  principal  one  is  to  call  in  and  collect  such  parts  of  the 
estate  as  are  not  in  a  proper  state  of  investment  If  he  knows,  or  has  the 
means  of  knowing,  that  part  of  the  estate  is  not  in  a  proper  state  of  invest- 
ment, but  is  held  upon  personal  security  only,  and  not  necessarily  so  far 
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the  purposes  of  the  will,  is  it  not  part  of  the  duty  which  he  has  under- 
taken, to  interfere  and  take  measures,  if  necessary,  for  putting  such  prop- 
erty in  a  proper  state  of  investment  ?  Or  is  it  no  part  of  his  duty  because 
the  property  is  in  the  hands  of  a  co-executor,  and  not  of  any  stranger  to 
the  estate  ?  It  is  impossible  to  find  any  principle  for  any  such  distinc- 
tion." And,  after  citing  MuMaw  v.  FuUer^  Booth  y.  Booth,  and  Lincoln  v. 
TFW^A^  his  Lordship  adds,  **  From  what  I  have  already  said,  it  will  have 
been  seen  that  I  approve  of  the  principle  of  these  decisions,  and  that  I 
cannot  discover  any  principle  for  distinguishing  between  losses  by  not 
calling  in  debts  due  from  debtors  to  the  estate,  and  balances  due  from 
executors.  These  cases  establish,  that  it  is  the  duty  of  all  executors  to 
watch  over,  and,  if  necessary,  to  correct  the  conduct  of  each  other ;  and 
the  moment  that  principle  is  established,  all  ground  of  distinction  between 
the  two  classes  of  cases  ceases. 

''Finding,  therefi>re,  a  principle  adopted  and  acted  upon  for  many 
years,  and  in  many  decisions,  of  the  justice  and  grounds  of  which  I  fully 
'''approve,  I  cannot  feel  any  disposition  to  shake  its  authority,   r^oQo-i 
because  I  cannot  reconcile  it  with  dicta  and  doctrines  of  a  much 
earlier  date,  respecting  the  security  of  an  executor  who  is  passive. 

''  I  have  discussed  this  case  much  more  at  large  than  any  difficulty  in 
it  would  seem  to  warrant,  because  I  thought  it  material  to  draw  the 
attention  of  those  who  may  hold  the  office  of  executors  to  the  considera- 
.  tion  that  they  cannot  safely  rely  upon  what  they  may  find  in  the  earlier 
cases,  laying  it  down  that  a  devastavit  by  one  of  two  executors  shall  not 
charge  his  companion,  provided  he  has  not,  intentionally  or  otherwise, 
contributed  to  it.  The  later  authorities  to  which  I  have  referred  must 
show  them  that  passiveness  will  in  many  cases  furnish  no  protection,  but 
that  n^ligence  and  inattention  in  not  interfering  with  and  taking  proper 
measures  to  prevent  or  correct  the  improper  conduct  of  their  co-executor, 
may  subject  them  to  responsibilities  from  which  the  language  of  the 
earlier  cases  might  lead  them  to  suppose  they  were  exempt  The  co- 
executors  appear  in  this  case  to  be  free  from  any  moral  blame:  they 
derived  no  benefit,  but  have  suffered  much  from  the  breach  of  trust  of 
Anthony  Ouy ;  but  they  knew  that  part  of  the  testator's  property  re- 
mained in  his  hands,  and  that  it  was,  therefore,  not  in  a  proper  state  of 
investment.  They  knew,  therefi)re,  that  a  breach  of  trust  by  him  was 
actually  in  operation ;  and,  excepting  some  unprofitable  applications  for 
accounts  and  a  settlement,  nothing  was  done  by  them  to  secure  the 
property  so  known  by  them  to  be  in  peril."  See  also  Scully  v.  Delany,  2 
Ir.  £q.  Rep.  165 ;  Weiit  v.  Jones,  1  Sim.  N.  S.  206 :  Dix  v.  Burford,  19 
Beav.  409;  EgbeH  V.  Butter,  21  Beav.  560;  Thompson  v.  Finch,  22 
Beav.  326 ;  Oowell  v.  Gaieombe,  27  Beav,  568. 

But  under  a  decree  against  executors  fi>r  the  common  accounts,  each  is 
chargeable  only  with  his  actual  or  constructive  receipts ;  and  therefore, 
in  such  a  suit,  an  executor  will  escape  liability  by  showing  either  that  he 
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has  been  wholly  passive,  or  that  he  has  only  acted  so  &r  as  it  was  neces- 
sary to  enable  his  co-executor  to  administer  the  estate :  TerreUy,  MaMhem, 
1  Mac.  &  G.  433. 

Haying  considered  how  &Lr  a  person  is  liable  for  the  acts  and  de£Etult8 
of  co-trustees  or  co-executors,  it  remains  to  be  seen  how  £eu:  they  will  be 
liable  for  joining  with  them  in  signing  receipts;  but,  as  a  distinction 
adverted  to  by  Lord  Eldon,  in  the  principal  case,  has  been  taken  between 
the  consequences  of  joining  with  co-trustees  and  with  co-executors  in 
receipts,  it  will  be  more  convenient  to  examine  the  cases  separately,  in 
order  to  see  how  far  that  distinction  has  been  supported  by  the  authorities. 

p:itQAo-|  ^-^^  to  joining  with  Ghtrusteea  in  Beeeipts,'] — ^In  the  principal 
case  of  Townley  v.  Sherhome^  it  was  held,  that  a  person  was  liable 
for  having  joined  with  his  co-trustees  in  receipts,  although  the  money  for 
which  they  were  given  never  actually  came  to  his  hands.  But  it  has  been 
clearly  established,  that  a  person  who  joins  with  his  co-trustees  in  a  receipt 
for  trust-money,  when  it  is  indispensable  that  he  should  do  so,  for  the  sake 
of  conformity,  will  not  thereby  alone  be  rendered  liable  for  the  misapplica- 
tion of  the  money  which  comes  to  the  hands  of  his  co-trustees :  HeaUm  v. 
MarrioU,  cited  Prec.  Ch.  173 ;  Fellom  v.  Mitchell,  1  P.  Wms.  81 ;  In  re 
Fryer,  3  K.  &  J.  317. 

The  principle  of  this  doctrine  is  consistent  with  natural  equity ;  "  for," 
as  observed  by  Lord  Cowper,  ''it  seems  to  be  substantial  injustice  to. 
decree  a  man  to  answer  for  money  which  he  did  not  receive,  at  the  same 
time  that  the  charge  upon  him,  by  his  joining  in  the  receipts,  is  but 
notional."    See  Fellom  v.  MOxhell,  1  P.  Wms.  81. 

But  the  trustee  who,  for  mere  conformity,  joins  in  a  receipt,  must,  in 
order  to  discharge  himself,  prove  that  his  co-trustees  received  the  money. 
To  use  the  words  of  Lord  Eldon,  in  the  principal  case  of  Brice  v.  Siokea, 
''At  law,  where  trustees  join  in  a  receipt,  prim&  fikcie  all  are  to  be  con- 
sidered as  having  received  the  money.  But  it  is  competent  to  a  trustee, 
and,  if  he  means  to  exonerate  himself  firom  that  inference,  it  is  necessary 
for  him,  to  show  that  the  money  acknowledged  to  have  been  received  by 
all,  was  in  &ct  received  by  one,  and  the  other  joined  only  for  conformity." 

In  FeUowa  v.  Mitchell,  1  P.  Wms.  81,  where  two  trustees  in  a  mortgage 
for  2000/.  (one  of  whom  became  insolvent)  joined  in  an  assignment  of 
the  term,  and  in  a  receipt  for  the  whole,  each  receiving  a  moiety  only  of 
the  purchase-money,  Lord  Keeper  Cowper,  upon  the  authority  of  Heaion 
V.  Marriott,  held,  that  each  trustee  was  answerable  only  for  as  much  as  he 
actually  received.  "  But,"  added  his  Lordship,  "  it  may  be  reasonable, 
where,  upon  proof,  it  cannot  be  distinguished  how  much  was  received  by 
the  one  trustee,  and  how  much  by  the  other,  to  charge  each  with  the 
whole ;  for,  in  such  case,  the  trustees  are  to  blame  for  not  keeping  distinct 
accounts.  It  is  like  one  throwing  com  or  money  into  another's  heap, 
where  there  is  no  reason  that  he  who  made  this  difficulty  should  have  the 
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whole :  on  the  contrary,  because  it  cannot  be  distinguished,  he  shall  haye 
no  part" 

But  although  a  trustee  is  not  ordinarily  liable  for  Joining  in  a  receipt 
which  puts  the  trust*moneys  under  the  power  of  a  co-trustee,  nevertheless, 
if,  as  in  the  principal  case  of  Brice  t.  Stokes,  *the  transaction  is  r*9()4-i 
unnecessary,  and  he  permits  his  co-trustee  to  keep  and  deal  with 
the  trust*moneys  contrary  to  the  trust,  he  will  be  charged  with  any  loss 
occasioned  by  his  co-trustee.  "  Though,"  observes  Lord  Eldon, "  a  trustee 
is  safe  if  he  does  no  more  than  authorize  the  receipt  and  retainer  of  the 
money,  as  far  as  the  act  is  within  the  due  execution  of  the  power,  yet,  if  it 
is  proved  that  a  trustee,  under  a  duty  to  say  his  co-trustee  shall  not  retain 
the  money  beyond  the  time  during  which  the  transaction  requires  retainer, 
and  says,  with  his  knowledge,  and,  therefore,  with  his  consent,  the  co -trus- 
tee has  not  laid  it  out  according  to  the  trust,  but  has  kept  it,  or  lent  it,  in 
opposition  to  the  trust,  and  the  other  trustee  permits  that  for  ten  years 
together,  the  question  turns  upon  this :  not  whether  the  receipt  of  the 
money  was  right,  but  whether  the  use  of  it  subsequent  to  that  receipt  was 
right,  after  the  knowledge  of  the  trustee  that  it  had  got  into  a  course  of 

abuse As  soon  as  a  trustee  is  fixed  with  knowledge  that 

his  co-trustee  is  misapplying  the  money,  a  duty  is  imposed  upon  him  to 
bring  it  back  into  the  joint  custody  of  those  who  ought  to  take  better 
care  of  it."  And  see  Walker  v.  Symanda,  3  Swanst.  1 ;  Booth  v.  Booth,  1 
.Beav.  125 ;  Brumridge  v.  Brumridge,  27  Beav.  5 ;  Ingle  v.  Partridge^  32 
Beav.  661. 

Upon  the  same  principle,  in  Thon^pwn  v.  Finch,  22  Beav.  316,  where 
two  trustees  executed  a  release  for  trust-money,  but  one  alone  obtained 
possession  of  it,  and  invested  it  on  improper  security,  it  was  held  by  Sir 
J.  Bomilly,  M.  B.,  that  the  other  trustee  was  liable,  inasmuch  as  it  was 
his  duty  to  have  seen  that  it  was  properly  invested :  affirmed  8  De  G.  Mac 
&  G.  560. 

And  a  trustee  is  bound  to  make  proper  inquiries  for  what  purpose  the 
trust-moneys  are  wanted.  Thus,  in  JSanbury  v.  KirMand,  3  Sim.  265,  on 
a  marriage  a  sum  of  stock  was  settled  for  the  separate  use  of  the  wife  fer 
life,  remainder  for  the  husband  for  life,  remainder  for  their  children,  with 
power  to  change  securities  with  the  consent  of  the  wife.  The  dividends 
on  the  stock  being  reduced,  one  of  the  trustees,  in  whom  the  husband  and 
wife  principally  confided,  and  who,  with  his  partners,  was  their  solicitor, 
informed  his  co-trustees  that  he  had  an  opportunity  of  investing  the 
property  in  a  mortgage  at  6L  per  cent,  and,  with  the  consent  of  the 
husband  and  wife,  requested  his  co-trustees  to  execute  a  power  of  attorney 
to  enable  him  to  sell  the  stock.  The  co-trustees,  without  inquiring  into 
the  matter,  complied;  the  trustee  sold  the  stock  and  absconded.  Sir  L. 
Shadwell,  V.  C,  upon  the  ground  that  the  co-trustees  had,  without  any 
act  of  discretion,  executed  the  power  of  attorney  without  inquiring,  as 


1776  LIABILITY    OP    TRUSTEES. 

r*9051  ^^^^  ought  '''to  have  done,  what  was  the  intended  security,  and  who 
was  the  mortgagor,  held  them  liable.  "  If/'  said  his  Honor,  "this 
case  is  to  be  decided  by  the  rule  laid  down  in  Briee  v.  Stokes,  that  rule 
would  condemn  the  trustees  ^  for  they  have  taken  no  eare  of  the  properti/, 
....  I  am  of  opinion,  that  the  trustees  have  been  guilty  of  most 
culpable  negligence ;  and  it  is  my  duty  to  decree  that  they  do  reinvest  the 
stock,  and  account  for  the  dividends  since  the  last  payment,  and  pay  the 
costs  in  the  suit."  And  see  Broadhurd  v.  Balguy,  1  Y.  &  C.  C.  C.  16; 
Mendes  v.  GuedaUay  2  J.  &  H.  259. 

As  to  joining  with  Co-executors  in  Seoeipts,'] — With  regard  to  executors 
joining  in  receipts,  there  is  a  distinction  between  their  case  and  that  of 
trustees,  because,  as  before  observed,  a  trustee  must  generally  join  for  the 
sake  of  conformity,  and  does  not,  by  so  doing,  assume  any  power  over  the 
trust  fund.  But  an  executor,  as  it  is  not  generally  necessary  for  him  to 
join  (for  one  executor  is  competent  to  give  a  receipt),  by  interfering  in 
the  transaction  unnecessarily,  ''the  inference,"  as  laid  down  by  Lord 
Eldon,  "  is  just  the  other  way ;  he  is  to  be  considered  as  assuming  a  power 
over  the  fund,  and  is,  therefore,  answerable  for  the  application,  as  fiir  as 
it  is  connected  with  the  particular  transaction  which  he'joins." 

Where,  however,  the  act  of  signing  a  receipt  by  an  executor  is  merely 
nugatory,  and  has  not  the  efi^t  of  putting  the  trust  Ainds  in  the  posses- 
sion of  a  co-executor  who  received  the  money  previously,  it  will  not  ren- 
der him  liable.  This  was  all  that  was  decided  by  Lord  Northington,  in 
Westley  v.  Clarke,  1  Eden,  357,  although,  from  the  expressions  in  his 
judgment,  it  might  be  concluded  that  he  intended,  not  merely  to  modify, 
but  to  break  down  the  rule.  In  that  case,  Thompson,  an  attorney,  and 
one  of  the  co-executors,  called  in  money  due  on  a  mortgage  for  a  term  of 
years,  and  received  the  money,  and  the  same  day  sent  round  his  clerk  to 
his  co-executors,  with  a  particular  request  that  they  would  execute  the 
assignment  and  sign  the  receipt,  which  they  accordingly  did.  On  Thomp- 
son becoming  bankrupt,  without  having  accounted  for  the  money  which 
he  had  received,  a  bill  was  filed  by  legatees  to  charge  the  oo-executois 
with  the  money  so  received  by  Thompson ;  but  Lord  Northington  held 
that  they  were  not  liable.  ''  If/'  said  his  Lordship,  **  it  appears  plainly 
that  one  executor  only  received  and  discharged  the  estate  indebted,  and 
assigned  the  security,  and  the  others  joined  afterward,  without  any  reason, 
and  without  being  in  a  capacity  to  control  the  act  of  their  co-executor, 
either  before  or  after  that  act  was  done,  what  '^'grounds  has  any 
I  \f\Joj  Q^m^  Iq  conscience  to  charge  them  ?  Equity  arises  out  of  a 
modification  of  acts,  where  a  very  minute  circumstance  may  make  a  case 
equitable  or  iniquitous.  And  though  former  authorities  may  and  ought 
to  bind  the  determination  of  subsequent  cases  with  respect  to  rights,  as  in 
the  right  to  courtesy  or  dower,  yet  there  can  be  no  rule  for  the  future  de- 
termination of  this  Courty  concerning  the  acts  of  men.    .    .    .    The  only 
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act  that  affected  the  assets  was  the  first  that  discharged  the  debt,  and, 
according  to  the  sense  of  the  bar,  transferred  the  legal  estate.  Then,  that 
they  are  not  to  answer  for,  and  the  second  is  nugatory."  And  see  Can- 
dler V-  TUleit,  22  Beav.  257. 

This  decision,  though  somewhat  doubted  by  Lord  Thurlow,  in  Saddler 
V.  Hobbs,  2  Bro.  C.  C.  117,  is  approved  of  by  Lord  Alvanley,  in  Scurfield 
V.  Howes,  3  Bro.  C.  C-  94,  and  Hovey  v.  Blakevnan^  4  Ves.  608.  Nor  does 
Lord  Eldon  attempt  to  overrule  it  in  the  princip^kl  case,  although  he 
speaks,  most  probably,  with  reference  to  Weatley  v.  Clarke,  as  one  of  the 
cases  that  had  pared  down  the  rule.  See  also  Chambers  v.  Minchin,  7 
Ves.  198.  The  dictum,  however,  of  Lord  Northington,  in  Weatley  v. 
Clarke  (see  1  Eden,  360),  "  that  the  rule  amounts  to  no  more  than  that  a 
joint  receipt,  given  by  executors,  is  a  stronger  proof  that  they  actually 
joined  in  the  receipt,  because  generally  they  have  no  occasion  to  join  for 
conformity,"  has  not  been  approved  of.  And  in  an  important  case,  where 
Lord  Eldon  had  again  occasion  to  consider  the  subject,  his  Lordship  ob- 
served, '*  that  without  going  through  all  the  cases,  it  is  obvious,  that, 
prim&  facie,  there  is  this  distinction  between  executors  and  trustees :  that 
one  executor  can,  and  one  trustee  cannot,  ^ve  a  discharge ;  and  it  may 
frequently  happen,  as,  in  Brice  v.  Stokes,  it  actually  happened,  not  only 
that  one  trustee  cannot  give  a  discharge,  but  that  the  instrument  of  trust 
provides  that  there  shall  be  no  discharge  without  an  act  in  which  all  the 
trustees  join.  Executors  seem  formerly  to  have  been  charged  on  much 
stricter  principles,  if  they  joined  unnecessarily,  though  without  taking  the 
control  of  the  money.  That  rule  is  now  altered.  Whether  the  alteration 
is  wholesome,  may  be  a  question.  It  may  be  laid  down  now,  as  in  Brice 
V.  Stokes,  that,  though  one  executor  haa  joined  in  a  receipt,  yet,  whether 
he  is  liable  shall  depend  on  his  acting.  The  former  was  a  simple  rule, 
thtLt  joining  shall  be  considered  as  acting  ;  but  in  the  cases  since  the  rule, 
that  joining  alone  does  not  impose  responsibility,  scarcely  two  judges 
agree :"   Walker  v.  Symonds,  3  Swanst  63. 

The  rule,  as  now  recognized,  is  perhaps  better  explained  by  Lord  Bedes- 
dale.  "The  distinction,"  he  *observes,  "seems  to  be  this,  with 
respect  to  a  mere  signing :  that,  if  a  receipt  be  given  for  the  mere  *■  -I 
purpose  of  form,  then  the  signing  will  not  charge  the  person  not  receiv- 
ing ;  but  if  it  be  given  under  circumstances  purporting  that  the  money, 
though  not  actually  received  by  both  executors,  was  under  the  control  of 
both,  such  a  receipt  shall  charge ;  and  the  true  question  in  all  these  cases 
seems  to  have  been,  whether  the  money  was  under  the  control  of  both  ex- 
ecutois.  If  it  was  so  considered  by  the  person  paying  the  money,  then 
the  joining  in  the  receipt  by  the  executor  who  did  not  actually  receive  it, 
amounted  to  a  direction  to  pay  his  co-executor ;  for  it  could  have  no 
other  meaning.  He  became  responsible  for  the  application  of  the  money, 
just  as  if  he  had  received  it."  Joy  v.  Campbell,  1  S.  &  L.  341.  And 
again,  in  Doyle  v.  Blake,  2  S.  &  L.  242,  his  Lordship  observes,  "  The 
VOL  II. — 112 
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true  consideration  in  a  question  of  this  kind  is,  whether  the  executor  who 
merely  joins  in  the  receipt  had  a  control ;  and  his  joining  in  the  receipt 
is  evidence  of  that  control,  although  the  money  was  actually  received  by 
the  other." 

We  may  conclude,  therefore,  that  where  funds  belonging  to  ezecutora 
are  not  under  the  individual  control  of  each  executor,  although  one  of 
them  joins  with  his  co-executor  in  any  act  or  receipt  which  will  have  the 
effect  of  putting  the  funds  into  his  hands,  as  the  joining  was  absolutely 
necessary,  and  was  not,  therefore,  evidence  that  the  executor  so  joining 
thereby  assumed  a  control  over  the  fund,  the  principle  which  governs 
the  case  of  trustees  will  be  applicable,  and  he  will  not  be  held  liable,  at 
any  rate  where  he  has  used  due  caution,  tor  the  misapplication  of  the  fund 
by  his  co-executor.  Thus,  it  is  laid  down  by  Lord  Bosslyn,  in  Havey  v. 
Blakeman,  4  Ves.  608,  that  if  a  bill  of  exchange  is  remitted  to  two  agents, 
payable  to  them  personally,  who,  on  the  death  of  the  principal,  become 
executors,  the  mere  indorsement  of  one,  after  they  are  executors,  in  order 
to  enable  the  other  to  receive  the  money,  is  not  sufficient  to  charge  him 
who  does  not  receive  it. 

So,  if  stock  is  standing  in  tife  names  of  two  executors,  the  joining  of  one 
executor  with  the  other  in  a  sale  would  be  considered  with  reference  to  the 
principles  applicable  to  trustees :  Chambers  v.  ARnchin,  7  Ves.  197. 

But  an  executor  will  not  be  justified  in  so  joining,  upon  the  mere  repre- 
sentation by  his  co-executor  thai  the  stock  is  wanted  for  the  purpose  of 
administration ;  for  if  he  neglects  to  make  proper  inquiries,  he  will  be 
liable  for  the  misappropriation  of  his  co-executor;  but  he  will  not  be 
charged  for  so  much  as  was  properly  applied.  This  subject  was  much 
r*Q081  ^^^'^^  ^  ^^^  important  case  of  Lard  Shiphrook  v.  Lord  "^Hinthr 
inbrook,  11  Ves.  252, 16  Ves.  477,  where  three  executors,  two  yeais 
and  a  half  after  the  death  of  the  testator,  joined  in  executing  a  power  of 
attorney  to  a  co-executor  for  the  sale  of  stock,  upon  his  representation 
that  it  was  required  for  payment  of  debts ;  it  was  held  by  Lord  Eldon, 
that  they  were  liable  for  so  much  of  the  money  arising  from  the  sale  of  the 
stock  as  was  misappropriated  by  their  co-executor,  but  not  for  such  part 
as  they  could  prove  was  applied  in  payment  of  debts,  although  at  the 
time  he  was  in  possession  of  other  funds,  part  of  the  assets  which  he  had 
not  received  thrbugh  them,  and  which  fimds  he  wasted ;  and  his  Lord- 
ship held,  that  if  it  could  not  be  ascertained  that  any  part  of  the  money 
had  been  applied  in  payment  of  debts,  the  executors  would  be  liable  for 
the  whole  sum  ;  and  he  directed  an  inquiry,  whether  the  specific  money 
received  by  the  co-executor  was  applied  in  discharge  of  any,  and  what 
debts.  ''This  case,"  said  his  Lordship  (16  Ves.  479),  "  depends  upon  the 
principle  applicable  to  trustees.  The  fimd  being  vested  in  the  names  of 
all  the  executors,  it  was  necessary  that  all  should  join  in  the  act  which 
placed  the  property  in  the  possession  of  one  of  them ;  and  my  mind  had 
reached  this  conclusion,  that,  as  these  executors  could  not  be  held  answer- 
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able  for  the  balance  for  which  their  co-executor  was  to  account  separately, 
they  had  a  right  to  contend,  at  least,  that  they  should  be  allowed  so  much 
of  the  fund  as  had  been  applied  to  the  purpose  to  which  it  ought  to  have 
been  applied,  as  they  might  have  been  compelled  so  to  apply  it 

**  The  question,  therefore,  arose  as  to  the  difference,  the  proof  of  due 
application  being  upon  the  executors ;  and  the  circumstances  are,  that,  all 
of  them  having  proved  the  will,  proceeded  to  have  the  stock  transferred 
into  their  own  names.  During  two  years  and  a  half  from  the  death  of  the 
testatrix,  until  July,  1779,  when  the  transaction  upon  which  this  question 
arises  took  place,  this  individual  had  been  acting  in  the  executorship, 
trusted,  and  very  naturally  trusted,  by  the  other  executors,  upon  whom 
no  moral  blame  attaches,  but  merely  that  degree  of  negligence  which  is 
frequently  observed  in  very  honorable  men.  The  law,  it  must  not  be  for- 
gotten, supposes  that  something  is  to  be  done  in  a  year ;  and  these  execu- 
tors, intrusting  their  co-executor  during  the  period  I  have  mentioned, 
ought,  at  least,  to  have  made  some  inquiry  what  had  been  doing  in  these 
affiiirs.  If,  making  that  inquiry,  they  were  misled,  that  is  a  distinct  case ; 
but  making  no  inquiry,  they  are  satisfied  with  the  information,  which 
proves  groundless,  that  he  wants  the  money  for  the  purpose  of  paying 
debts.  They  ought  to  have  ^inquired  how  that  could  be ;  and  r^oAQ-i 
though  it  is  not  a  consequence  that  they  might  not  place  the 
remainder  of  the  property  in  his  hands,  it  must  surely  be  at  their  ri^k,  if 
they  were  aware  that  he  had  been,  not  acting  according  to  his  trust,  but 
grossly  violating  it.  This,  therefore,  being  the  case  of  executors,  who, 
making  no  inquiry  whatever,  permitted  their  co-executor  to  do  just  what 
he  pleased,  has  no  resemblance  to  Bacon  v.  Bacon  (5  Ves.  331) — taking 
that  decision  to  be  right,  as  to  which  I  give  no  opinion — or  any  other 
case ;  and  a  decision  that  executors  are  not  to  bc;  charged  in  such  a  case 
would  amount  to  this,  that  executors  can  in  no  case  be  chargeable."  See 
also  Underwood  v.  Stevens^  1  Mer.  712;  Bick  v.  MoUy^  2  My.  &  K.  312; 
WUliams  v.  Nixon,  2  Beav.  472;  Hewett  v.  Foster,  6  Beav.  259. 

Where  an  executor  gave  a  receipt  for  money  due  to  the  estate,  purport- 
ing to  be  signed  by  his  co-executor  as  well  as  himself,  he  having  in  fact 
forged  the  name  of  his  co-executor,  it  was  held  that,  although  the  debtor 
intended  to  have  the  receipt  of  both  of  the  executors,,  the  receipt  of  one 
was  sufficient  to  discharge  him:  Charlton  v^Earl  of'lhjwham,  4  L.  B. 
Ch.  App.  433. 

Executor  paying  over  assets  unnecessarily  to  Qhexecutor.'] — ^According 
to  the  same  principle,  by  which  an  executor  is  liable  for  joining  with  his 
co-executor  in  a  receipt,  he  is  also  liable  if  he  receive  the  whole  or  part  of 
the  testator's  assets,  and  pay  it  over  voluntarily  and  unnecessarily  to  his 
co-executor,  and  the  same  is  embezzled  or  lost  See  Tovmsend  v.  Barber, 
1  Dick.  356,  in  which  case  an  executor,  who  possessed  fourteen  East 
India  Bonds,  part  of  the  testator's  assets,  having  permitted  another  exec* 
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utor  to  get  them  into  his  possession,  who  disposed  of  them  and  afterward 
became  bankrupt,  his  estate  was  held  liable  to  answer  the  value  of  the 
bonds. 

So,  in  Langford  v.  Oaacoyne,  11  Ves.  333,  the  widow  of  the  testator 
gave  a  bag  of  money  to  Spurreli,  who  delivered  it  over  to  Gascoyne,  one 
of  his  'co-executors,  without  Lambert,  the  other  executor,  who,  it  seems, 
was  present  at  the  time,  having  said  or  done  anything  whereby,  or  in  con* 
sequence  of  which,  the  money  was  so  placed  in  the  hands  of  Spurreli.  It 
waa  held  by  Sir  W.  Grant,  M.  R.,  that  Spurreli  and  Gascoyne,  but  not 
Lambert,  were  to  be  charged  with  the  money  contained  in  the  bag.  **  The 
rule,"  observed  his  Honor,  *'  in  all  the  cases  is,  that  if  an  executor  does 
any  act  by  which  money  gets  into  the  possession  of  another  executor,  the 
former  is  equally  answerable  with  the  other;  not  where  an  executor  b 
merely  passive,  by  not  obstructing  the  other  in  receiving  it.  But  if  the 
one  *contributes  in  any  way  to  enable  the  other  to  obtain  posses- 
*-  -*  sion,  he  is  answerable,  unless  he  can  assign  a  sufficient  excuse,  as 
there  was  in  Bacon  v.  BacoUf  5  Yes.  331,  a  justifiable  object. 

"  In  this  case,  Spurreli  chooses  to  part  with  his  money,  of  which  he  had 
the  possession,  probably  from  an  innocent  motive,  thinking  Gascoyne 
more  fit  to  be  trusted  with  it  than  himself  or  the  other  executor.  But  in 
most  of  these  cases,  where  executors  were  charged,  the  motive  was  inno- 
cent, only  the  result  was  unfortunate.  I  feel  very  great  reluctance  to 
charge  an  executor  in  such  a  case ;  but  it  is  impossible,  without  breaking 
through  the  rule,  not  to  say  he  has  exercised  an  act  of  judgment  and  dis- 
cretion— an  act  of  selection — by  putting  the  money  into  the  hands  of 
Gascoyne  rather  than  the  other  executor,  or  keeping  it  himself,  depriving 
himself  and  the  other  executor  of  any  control  over  it.  He  did  that  act, 
and  this  loss  is  the  consequence.  This  is  a  very  hard  case,  but  so  are  all 
these  cases. 

"  As  to  the  other  executor,  Lambert,  it  is  impossible  to  charge  him.  He 
has  neither  done  nor  said  anything  that  in  any  degree  contributed  to  the 
loss  of  the  money,  or  to  its  getting  into  the  hands  of  Gascoyne.  It  is  not 
incumbent  upon  one  executor  by  force  to  prevent  its  getting  into  the 
hands  of  another."     See  also  TnUck  v.  LampreU,  20  Beav.  116. 

So  an  executor  is  liable  if  by  any  other  means  he  puts  the  assets  into  the 
possession  of  his  co-executor :  thus,  if  he  joins  in  indorsing  {Hovey  v.  Slake-' 
man,  4  Ves.  608)  or  drawing  (Saddler  v.  Hobbs,  2  Bro.  C.  C.  114)  a  bill. 
And  see  Gregory  v.  Oregory,  2  Y.  &  C.  Exch.  Ca.  313  ;  but  see  Balchen 
V.  Scott,  2  Yes.  jun.  678. 

And,  upon  this  principle,  it  is  laid  down  by  Chief  Baron  Hale,  in  OiU 
V.  Attorney' General,  Hard.  314,  that  though,  in  the  case  of  joint-executors, 
none  is  chargeable  for  more  than  comes  to  his  hands  severally,  yet  if,  by 
agreement  among  themselves,  one  be  to  receiveand  intermeddle  with  such 
a  part  of  the  estate,  and  another  with  such  a  part,  each  of  them  will  be 
chargeable  for  the  whole :  because  the  receipts  of  each  are  pursuant  to  the 


TOWNLBY  V.   SHBEBORNB  —  BRICB  V.   STOKBS.       1781 

agreement  made  betwixt  both ;  and  see  Moses  v.  Levi^  3  Y.  &  G.  Exch. 
Ca.  359. 

But  the  rule  does  not  apply,  if,  in  the  discharge  of  a  necessary  duty,  an 
executor  pays  over  money  to  his  co-executor.  Thus,  in  Bacon  v.  Bacon, 
5  Ves.  331,  an  executor  residing  in  London  paid  700/.  to  Kirby,  his  co- 
executor,  who  resided  in  the  country,  who  had  been  the  confidential  attor- 
ney and  agent  of  the  testator,  to  pay  the  debts  of  the  testator  owing  to 
creditors  in  his  neighborhood,  *Kirby  informing  him  that  he  had 
no  money  belonging  to  the  testator  in  his  hands ;  and,  upon  Kirby  ^  -* 
afterward  producing  a  book  of  accounts,  containing  a  list  of  debts,  which 
he  alleged  he  had  paid,  exceeding  700/.,  and  also  an  account  of  debts 
remaining  unpaid,  which^  with  the  debts  alleged  to  have  been  paid, 
exceeded  1200/.,  he  induced  his  co-executor  to  advance  a  further 
sum  of  500/.,  in  order  to  enable  him  to  discharge  the  debts  then 
remaining  unpaid,  Lord  Rosslyn  held,  that  the  executor  who  had  paid 
the  money  should  not  be  charged  with  the  loss  of  it.  "  Supposing,"  said 
his  Loi^ship,  *'  that  Kirby  had  not  been  co-executor,  but  that  the  executor, 
living  in  London  and  receiving  money  of  the  testator's,  had  remitted  to 
the  attorney  of  the  testator  to  pay  the  debts,  could  he  have  been  liable  ? 
Kirby  was  in  no  insolvent  circumstances.  He  was  a  man  in  business  at 
Ipswich,  had  been  attorney  of  the  testator  (I  take  him  no  higher  than 
that),  was  acquainted  with  all  his  affairs,  had  his  accounts  in  his  hands, 
and  the  first  payment  was  three  weeks  after  his  death.  In  the  ordinary 
management  of  executor,  how  was  be  to  pay  the  funeral  expenses  and  the 
number  of  small  debts  appearing  upon  the  books  of  the  testator,  without 
sending  the  money  ?  The  payment  is  made  by  the  defendant  only,  because 
he  happened  to  have  money  of  the  testator's  in  his  hands  at  the  time.  If 
the  business  was  transacted  in  the  ordinary  manner,  unless  there  was 
some  circumstance  to  awaken  suspicion,  surely  the  allowance  is  fair." 

So,  where  three  executors  and  trustees  were  authorized  to  carry  on  the 
testator's  fisirming  business,  which  was  by  arrangement  managed  by  one 
of  them,  it  was  held  by  Sir  J.  Bomilly,  M.  B.,  that  in  taking  the  accounts 
the  executor,  who  managed  the  farm  was  to  be  considered  as  an  agent. 
Toplis  V.  Hurrell,  19  Beav.  423 ;  and  see  Home  v.  Pringle,  8  C.  &  F.  288. 

Upon  the  same  principle,  Lord  Redesdale,  putting  the  case  of  an  execu- 
tor living  in -London,  remitting  money  to  his  co-executor  in  Suffolk,  to 
pay  debts  owing  there,  observes, ''  He  is  considered  to  do  this  of  necessity: 
he  could  not  transact  business  without  trusting  some  persons,  and  it  would 
be  impossible  for  him  to  discharge  his  duty  if  he  is  made  responsible 
where  he  remitted  to  a  person  to  whom  he  would  have  given  credit,  and 
would  in  his  own  business  have  remitted  money  in  tLe  same  way :"  Joy  v. 
CampbeU,  1  S.  &  L.  341  ;  and  see  Chambers  v.  Minchin,  6  Ves.  193. 

Nor  will  an  executor  be  liable  for  the  loss  of  a  fund  which  he  handed 
over  to  his  co-executor,  if  he  had  no  legal  right  to  retain  it  (^Davis  v. 
Spurling,  1  Buss.  &  My.  64) ;  nor  if,  having  disclaimed  and  renounced 
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he  applies  it  as  the  agent  of  the  one  who  *proved  the  will  (Dwe 
t  ^^^J  V.  Everard,  1  Russ.  &  My.  231 ;  Stacey  v.  Elph,  1  My.  &  K.  195). 
Secus,  if  he  has  once  acted :  Doyle  v.  Blake^  2  S.  A  L.  245. 

In  ChurehiU  v.  Lady  Hobsan,  1  P.  Wms.  241,  Lord  Harcourt  took  a 
distinction  between  the  effect  of  a  legatee,  and  creditor  seeking  to  charge 
an  executor  joining  in  a  receipt  with  his  co-executor,  which,  according  to 
Lord  Northington,  seems  to  have  this  meaning :  ''  that  a  creditor  may  at 
law  charge  both  executors  on  a  joint  receipt ;  but  that,  in  this  Court,  where 
alone  legacies  are  received,  such  receipt  shall  not  be  conclusive,  but  the 
Court  will  see  who  actually  received,  and  charge  that  person  accordingly  :'* 
Harden  v.  Parsons,  1  Eden,  148 ;  but  Lord  Thurlow,  in  Saddler  v.  Hchhsj 

2  Bro.  C.  C.  117,  said  that  it  seemed  to  him  an  odd  distinction.  How- 
ever, it  seems  to  be  admitted,  that,  as  l^atees  are  bound  by  the  terms  of 
the  will,  and  creditors  are  not,  in  many  cases  executors  would  be  dis- 
charged as  against  legatees,  when  they  would  not  as  against  creditors ;  for 
example,  in  Doyle  v.  Blake,  2  8.  &  L.  231,  240,  245,  where  the  t^tator 
appointed  executors,  and  directed  them  to  turn  all  his  property  into  cash, 
and  deposit  it  with  Martin  Horan,  Lord  Redesdale  said,  that,  if  the  ex- 
ecutors had  collected  the  effects,  and  had  paid  the  amount  to  Martin 
Horan,  still,  if  a  creditor  had  remained  unpaid,  he  might  have  charged 
them,  upon  the  insolvency  of  Horan ;  whereas,  in  the  case  of  a  legatee, 
the  executors  might  justify  themselves  by  the  directions  in  the  will. 

The  usual  indemnity  clause,  in  instruments  where  trusts  are  created, 
that  one  trustee  shall  not  be  answerable  or  accountable  for  the  acts,  re- 
ceipts, or  defaults  of  his  co-trustees,  does  not,  it  seems,  give  any  protection 
against  the  acts  of  co-trustees,  but  merely  expresses  what  a  Court  of  equity 
would  hold  in  the  absence  of  such  clause.  See  Worrall  v.  Harford,  8 
Ves.  8 ;  Dawson  v.  Clarke,  18  Ves.  254 ;  Moyle  v.  Moyle,  2  Buss.  A  My. 
170;  Macdonnely.  Harding,  7  Sim.  176;  Clough  v.  Dixon,  8  Sim.  594  ; 

3  My.  A  Cr.  490 ;  Munch  v.  CockereU,  9  Sim.  339  ;  5  My.  A  Cr.  339 ; 
Brumridge  v.  Brumridge,  27  Beav.  5 ;  Reyden  v.  Wesley,  29  Beav.  213. 

And  now,  by  22  A  23  Vict.  c.  35,  s.  31,  "  Every  deed,  will,  or  other  in- 
strument creating  a  trust,  either  expressly  or  by  implication,  shall,  without 
prejudice  to  the  clauses  actually  contained  therein,  be  deemed  to  contain  a 
clause  in  the  words  following  (that  is  to  say),  *  That  the  trustees  or  trus- 
tee for  the  time  being  of  the  said  deed,  will,  or  other  instrument,  shall  be 
respectively  chargeable  only  for  such  moneys,  stocks,  funds,  and  securities 
as  they  shall  respectively  actually  receive,  notwithstanding  their  respect- 
ively  signing  any  receipt  for  the  sake  of  *conformity,  and  shall 
^  -'be  answerable  and  accountable  only  for  their  own  acts,  receipts, 
neglects,  or  defaults,  and  not  for  those  of  each  other,  nor  for  any  banker, 
broker,  or  other  pereon  with  whom  any  trusHnoneys  or  Becuritiee  may  be 
deposited,  nor  for  the  insufficiency  or  deficiency  of  any  stocks,  funds,  or 
securities,  nor  for  any  other  loss,  unless  the  same  shall  happen  through 
their  own  willful  default  respectively ;  and  also  that  it  shall  be  lawful  for 
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the  trustees  or  trustee  for  the  time  being  of  the  said  deed,  will,  or  other 
instrument,  to  reimburse  themselves  or  himself,  or  pay  or  discharge  out  of 
the  trust  premises,  all  expenses  incurred  in  or  about  the  execution  of  the 
trusts  or  powers  of  the  said  deed,  will,  or  other  instrument/  '* 

But  the  indemnity  clause  is  sometimes  extended  so  as  to  protect  a 
trustee  from  the  consequences  of  what  might  otherwise  be  a  breach  of 
trust  Thus,  in  Wilkins  v.  Hogg,  8  Jur.  N.  8.  25,  a  testatrix,  by  her  will 
in  1854,  after  appointing  three  trustees,  declared  each  trustee  should  be 
answerable  only  for  losses  arising  from  his  own  default,  and  not  for 
involuntary  acts,  or  for  the  acts  or  defaults  of  his  co- trustees  or  trustee, 
and  particularly  that  any  trustee  who  should  pay  over  to  his  co-trustee,  or 
should  do  or  concur  in  any  act  enabling  his  co-trustee  to  receive  any 
moneys  for  the  general  purposes  of  her  will,  should  not  be  obliged  to  see 
to  the  due  application  thereof,  nor  should  such  trustee  be  subsequently 
rendered  responsible  by  any  express  notice  or  intimation  of  the  actual 
misapplication  of  the  same  moneys.  The  three  trustees  joined  in  sign- 
ing and  giving  receipts  to  two  insurance  companies  for  the  two  sums 
of  money  paid  by  them,  but  two  of  the  trustees  permitted  their  co- 
trustee to  obtain  the  money  without  ascertaining  whether  he  had  duly 
invested  it.  That  trustee  having  misapplied  the  money,  a  bill  was 
filed  for  the  purpose  of  making  his  co-trustees  personally  liable.  It  was 
held  by  Lord  Weetbury,  C,  id9irming  the  decision  of  Sir  John  Stuart, 
V.  C.  (reported  3  Giff.  116),  that,  according  to  the  true  construction  of 
the  indemnity  clause  contained  in  the  will,  their  concurrence  in  enabling 
their  co-trustee  to  receive  the  money  did  not  make  them  liable  for  the 
misapplication  of  the  fund.  His  Lordship  said  that  he  should  have  been 
glad  to  find  a  case  warranting  the  conclusion,  that  a  duty  having  been 
undertaken,  any  words  qualifying  such  duty  should  be  nugatory;  but 
such  could  not  be  the  law.  It  was  perfectly  competent  to  a  testator 
to  define  what  should  be  the  incidents  to  the  duty  of  a  trustee  as  long 
as  he  kept  within  the  bounds  of  law.  This  clause  excluded  the  possi- 
bility of  any  liability,  except  for  actual  misappropriation.  There  were 
*three  modes  in  which  a  trustee  would  become  liable,  according 
to  the  ordinary  rules  of  law :  first,  where,  being  the  recipient,  he  *-  -' 
l^ands  over  money  without  securing  its  due  application;  secondly,  where 
he  allows  a  co-trustee  to  receive  money  without  making  due  inquiry  as  to 
his  dealing  with  it ;  and  thirdly,  where  he  becomes  aware  of  a  breach  of 
trust,  either  committed  or  meditated,  and  abstains  from  taking  the  needful 
steps  to  obtain  restitution  or  redress.  The  framer  of  this  clause  under 
examination  knew  these  three  rules,  and  used  words  sufficient  to  meet  all 
these  cases.  There  remained,  therefore,  only  personal  misconduct,  in  re- 
spect of  which  a  trustee,  acting  imder  this  will,  would  be  responsible. 
He  would  still  be  answerable  for  collusion,  or  if  he  handed  over  trust- 
money  to  his  co-trustee  with  reasonable  ground  for  believing,  or  suspicion 
that  that  trustee  would  commit  a  breach  of  trust,  but  no  such  case  as  this 
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was  made  by  the  bill.  The  decision,  therefore,  of  the  Vice-ChaDcellor 
was  a  just  conclusion, ''  and  the  grounds  on  which  the  appellants  relied 
failed." 

Husband — how  far  liable  for  the  devastavit  of  hie  wife  as  executrix  or 
administratrix,'] — In  this  place  may  be  considered  how  &r  a  husband  and 
his  wife,  being  an  executrix  or  administratrix,  are  liable  for  deyastayits. 
The  husband  will,  it  seems,  be  liable  during  coverture  for  any  devastavit 
of  his  wife.  **  When,"  says  Lord  Redesdale,  in  a  celebrated  case,  "  the 
husband  of  a  feme  covert  is  charged  with  waste  committed  by  her  previ- 
ous to  the  marriage^  the  charge  is  simply  by  the  rule  of  law,  which  throws 
upon  the  husband,  during  the  coverture,  all  the  obligations  of  the  wife ; 
and  as  he  is  charged  by  the  rule  of  law  alone,  the  same  rule  shoiild  also 
discharge  him.  The  debt  of  the  wife  before  coverture  shall  not  be 
recovered  against  the  husband  after  coverture,  because  he  is  answerable 
for  it  only  in  virtue  of  the  duty  imposed  on  him  to  discharge  all  the 
obligations  of  the  wife :  this  in  some  cases  is  a  little  against  conscience, 
but  then,  in  other  cases,  the  charging  the  husband  with  the  debt  would  be 
against  conscience  also ;  and,  such  being  the  rule  of  law.  Courts  of  equity 
have  held  that  they  could  not  establish  any  rule  upon  the  difference 
whether  the  husband  had  or  had  not  received  a  portion  with  his  wife,  that 
should  bind  his  conscience  in  one  case  more  than  in  the  other:"  Adair 
V.  Shaw,  1  S.  &  L.  263 ;  and  see  Kings  v.  Hilton,  Cro.  Car.  603;  Lumley 
V.  HutUm,  1  Roll.  Rep.  268,  269 ;  Bachelor  v.  Bean,  2  Vem.  61 ;  but  the 
husband  would,  upon  taking  out  administration  to  his  wife,  in  order  to 
obtain  possession  of  her  choses  in  action,  be  liable  under  30  Car.  2,  c  7, 
r*9151  ®^pl*^^^  *^^  made  *perpetual  by  4  A  5  Will.  A  M.  c.  24,  s.  12. 
^        "*  But  see  now  33  A  34  Vict  c.  9,  s.  12,  Vol.  1,  ante,  p.  *536. 

If  a  devastavit  is  committed  during  the  coverture,  the  husband  during 
the  life  of  his  wife  is  liable  both  at  law  and  in  equity,  as  he  will  be  presumed 
to  have  authorized  the  dealings  of  his  wife  (Adair  v.  Shaw,  1  S.  A  L. 
266 ;  Smith  v.  SmUh,  21  Beav.  385),  even  though  she  may  have  been  liv- 
ing separate  from  him  {Paget  v.  Read,  1  Vem.  143)  ;  and  assets  admitted 
by  husband  and  wife  may  be  proved  as  a  debt  of  the  husband's  on  his 
bankruptcy :  Ex  parte  W  Williams,  1  8.  A.  L.  173.  . 

At  law  the  liability  of  the  husband,  for  a  devastavit  committed  during 
as  well  as  before  coverture,  unless  a  judgment  has  been  obtained  against 
him  and  his  wife  (Mounson  v.  Bourn,  Cro.  Car.  519 ;  Baron  v.  Berkley,  1 
Lutw.  670 ;  1  Saund.  216,  a,  note  to  Wheaieley  v.  Lane),  or  goods  remain 
in  his  hands  in  specie,  when  they  may  be  recovered  by  an  action  of  trover 
or  detinue  (1  8.  A  L.  262),  entirely  ceases  at  the  wife's  death  {Adair  v. 
Shaw,  2  8.  A  L.  261). 

But  in  equity,  the  husband  surviving  the  wife  will  be  liable  for  the 
assets  which  came  to  his  hands,  upon  the  ground  that  all  persons  who 
come  into  possession  of  property  bound  by  a  trust,  with  notice  of  the 
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trust,  will  be  affected  by  it  See  Lord  Redesdale's  able  judgment  in  Adair 
y.  ShaWf  1  S.  &.  L.  247,  where  he  held,  that  the  assets  of  a  deceased  hus- 
band of  an  administratrix  were  chargeable  in  equity  for  the  waste  com- 
mitted during  the  coverture :  and  see  Chough  v.  Bond,  3  My.  &  Gr.  490, 
stated  ante,  p.  *8d4 ;  Smith  v.  Smith,  21  Beav.  385 ;  and  Soady  y.  Jhim- 
bull,  1  Law  Rep.  Ch.  App.  494. 

But,  although  the  husband  of  an  administratrix  may  have  become 
liable  to  make  good  to  the  next  of  kin  of  the  intestate  the  assets  received 
by  himself  or  his  wife  during  the  coverture,  yet,  if  the  husband,  at  his 
death,  makes  his  wife  his  executrix,  and  she  possesses  assets  more  than 
sufficient  to  answer  the  demands  of  the  next  of  kin,  after  paying  the  other 
debts,  the  estate  of  the  husband  is  discharged ;  and,  therefore,  the  next  of 
kin  cannot  sue  an  administrator  cum  testamento  annexo  of  the  husband : 
l)fler  V.  Bell,  2  My.  A  Cr.  89. 

If  the  wife  survives  the  husband — according  to  Lord  Redesdale,  even  if 
she  were  covert  when  administration  was  taken  out — she  will  be  liable  for 
waste,  even  though  it  were  the  act  of  the  husband,  because,  in  the  lan- 
guage of  the  old  cases,  it  was  her  folly  to  take  a  husband  who  could  so 
misconduct  himself:  Adair  v.  Shaw,  1  S.  &  L.  258.  [Calhoun's  Appeal, 
3  Wright,  218.]  And  an  executrix  in  such  position,  although  only  re- 
sponsible ai  law  to  creditors,  would,  in  equity,  be  responsible  to  legatees. 
In  Clough  V.  Dixon,  8  Sim.  598,  however.  Sir  *L.  Shadwell,  V.  C, 
says,  "  I  do  not  think  that  the  reasoning  of  Lord  Redesdale  is  satis-  ^  -' 
factory,  where  he  says  that  a  married  woman,  an  executrix,  would  be  re- 
sponsible to  the  creditors  of  the  testator  after  coverture.''  But  his  Honor, 
according  to  the  distinction  which  has  been  taken,  admitted,  in  a  subse- 
quent case,  that  where  a  person  was  executrix  or  administratrix  before 
marriage,  and  the  assets  were  wasted  during  the  coverture,  a  creditor  or 
legatee  of  the  testator  had  a  right  to  sue  the  executrix  or  administratrix 
as  well  as  her  husband :  Kingham  v.  Lee,  15  Sim.  401 ;  Vaughan  v.  Vanr 
derstegen,  2  Drew.  385 ;  Soady  v.  Tumbull,  1  Law.  Rep.  Ch.  App.  494. 

Remedies  against  Trustees  and  ExeetUors."] — ^Proceedings  in  equity  for  a 
breach  of  trust  may  be  taken  not  only  against  trustees  or  executors,  but 
also  against  their  representatives,  even  although  the  loss  may  not  have 
happened  until  aft;er  the  death  of  the  trustees  {Devaynes  v.  Noble,  24 
Beav.  86),  and  although  they  may  have  distributed  the  assets  without 
notice  of  the  breach  of  trust,  unless  they  have  done  so  by  order  of  the 
Court  (March  v.  Russell,  3  My.  &  Cr.  31 ;  KnatchbuU  v.  Feamhead,  3 
My.  A  Cr.  122 ;  Underwood  v.  Hatton,  5  Beav.  37  ;  Waller  v.  Barrett,  24 
Beav.  413 ;  Taylor  v.  Taylor,  10  L.  R.  Eq.  477),  or  pursuant  to  22  &  23 
Vict  c.  35,  s.  29.  Nor  can  trustees  who  have  committed  a  breach  of 
trust  (^Phillips  V.  Munnings,  2  My.  A  Cr.  309 ;  Waison  v.  Savl,  1  Giff. 
188 ;  Downes  v.  BuUock,  25  Beav.  61),  or  their  representatives  {Obee  v. 
Bishop,  1  De  G.  F.  A  Jo.  137 ;  Story  v.  Oape,  2  Jur.  N.  S.  706),  set  up 


1786         LIABILITY   OF    TEUSTBB8    AND    EXECUTORS. 


the  Statute  of  Limitations.  See  also  Builer  v.  Carter,  5  L.  R.  Eq.  276 ; 
BritUebank  v.  Chodwin,  lb.  495 ;  OoxweU  v.  FranMinskif  11  L.  T.  Rep. 
N.  S.  153. 

Nor  will  a  settlor,  who  has  covenanted  to  pay  a  Bum  of  money,  and  who 
has  constituted  himself  a  trustee  thereof  {Stone  v.  SWe,  5  L.  R.  Ch.  App. 
74),  be  able  to  set  up  the  Statute  of  Limitations ;  see  also  Burrowes  v. 
Gore,  6  Ho.  Lo.  Ca.  907.  But  if  a  settlor  simply  covenants  to  pay  a  sum 
of  money  to  trustees,  he  does  not  thereby  render  himself  a  trustee,  and  a 
breach  of  such  covenant  will  be  barred  by  the  statute  (/Stone  v.  Stone,  5 
L.  R.  Gh.  App.  74 ;  SpickemeU  v.  Hoiham,  Kay,  669),  but  trustees  neg- 
lecting to  enforce  the  covenant,  and  their  representatives,  will  remain 
liable :   Woodhouse  v.  Woodhouse,  8  L.  R.  Eq.  614. 

Where  trustees  are  all  guilty  of  a  breach  of  trust,  although  the  cestui 
que  trust  has  obtained  a  decree  against  them  jointly,  he  may,  as  each 
trustee  is  responsible  for  the  whole  loss,  take  out  execution  against  any 
one  of  tliem  separately  {Ex  parte  Shakeahaft,  3  Bro.  C.  C.  197  ;  Ez  parte 
r*Qi  71  -^^^^»  *Barnard.  Ch.  Rep.  425 ;  In  re  Chertsey  Market,  6  Price, 
[  917]  278,279;  Walker  y.  Symonds,  3  Swanst.  75;  AUomey- General 
V.  Wilson,  1  Cr.  &  Ph.  28) ;  but  as  between  the  trustees  themselves,  a  con- 
tribution or  apportionment  may  in  a  proper  case  be  ordered  in  the  same 
suit  {Priedman  v.  Tindall,  24  Beav.  244 ;  Costello  v.  O'Rorke,  3  L  R  E. 
172),  or  upon  a  new  bill  being  filed  {Ex  parte  Shakeshaft,  3  Bro.  C.  C. 
198 ;  Ferry  v.  KnoU,  4  Beav.  180 ;  Baynard  v.  Wooley,  20  Beav.  583 ; 
and  see  Fletcher  v.  Green,  33  Beav.  513)  ;  but  the  Court  will  not  inter- 
fere to  enforce  contribution  or  apportionment  where  fraud  has  been  com- 
mitted by  the  trustees:  Lingard  v.  Bromley,  1  V.  &  B.  114;  Attorney- 
General  v.  Wilson,  1  C.  A  Ph.  28 ;  TarUon  v.  Hornby,  1  Y.  A  C.  Exch, 
Ca.  336. 

Moreover,  as  between  the  trustees  themselves,  the  loss  may  be  thrown 
primarily  upon  the  trustee  most  in  fault,  or  his  estate  {Fetherstone  v.  Wed, 
6  I.  R.  Eq.  86),  and  where  the  breach  of  trust  was  a  specialty  debt  as 
regarded  the  cestui  que  trust,  it  will  constitute  under  the  Mercantile  Law 
Amendment  Act  (19  and  20  Vict.  c.  97)  a  specialty  debt  to  his  co-tn»- 
tees:  Lockhart  Y.Reilly,!  De  G.  &  Jo.  464;  but  aeePriedman  v.  Tindall, 
24  Beav.  244. 

Where  a  person  not  under  disability  having  a  partial  interest  in  trust 
funds,  as,  for  instance,  a  tenant  for  life,  has  beai  a  party  to  a  breach  of 
trust,  whatever  benefit  he  may  take  under  the  settlement  or  will  is  liable 
to  be  retained  until  the  cestui  que  trusts  or  trustees  have  been  recouped 
the  amount  of  the  loss  sustained  by  the  trust  estate :  Ex  parte  Mitford,  1 
Bro.  C.  C.  398 ;  Priddy  v.  Rose,  3  Mer.  105 ;  Woodyat  v.  Gresley,  8  Sim. 
180 ;  Burridge  v.  Row,  1  Y.  &  C.  C.  C.  183,  583 ;  Lincoln  v.  Wright,  4 
Beav.  432 ;  M'  Gachen  v.  Dew,  15  Beav.  84 ;  BarraU  v.  Wyatt,  30  Beav. 
442 ;  Williams  v.  Allen,  32  Beav.  650 ;  Lord  Kilworth  v.  The  Earl  of 
Mounteashell,  15  Ix.  Ch.  Rep.  565 ;  Keays  v.  Lane,  3  L  R.  E.  1,  7.    And 
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the  rule  is  applicable  to  the  case  of  a  married  woman  being  entitled  to 
property  without  restraint  upon  anticipation ;  secus,  where  there  is  a  re- 
straint against  anticipation.  See  note  to  Hulme  v.  Tenant,  ante,  Vol.  1, 
p.  *488 ;  Clive  v.  Carew,  1  Johns.  &  Hem.  199. 

Where  a  cestui  que  trust  has  derived  any  profit  from  a  breach  of  trusty 
he  will  to  that  extent  be  bound  to  recoup  the  trustee  {Trafford  v.  Boehm, 
8  Atk.  440;  Greenwood  v.  Wakeford,  1  Beav.  680;  Booth  v.  Booth,  1 
Beav.  125;  Fuller  y.  Knight,  6  Beav.  205;  Burrowee  v.  O'Brien,  16  Ir. 
Ch.  Bep.  423;  M'Chchen  v.  Dew,  15  Beav.  84),  whose  charge  will  take 
priority  over  the  claims  of  the  general  creditors  of  a  deceased  cestui  que 
trust:  Williams  v.  Allen,  32  Beav.  660. 

And  if  a  cestui  que  trust,  with  ^knowledge  of  the  fact,  receives  r*9i  q-i 
the  income  from  an  improper  investment,  he  is  bound  to  ^ve 
credit  for  the  difference  between  it  and  the  income  which  would  have 
arisen  from  a  proper  investment  of  the  trust  ftind  (Davies  v.  Hodgson,  25 
Beav.  177) ;  but  a  cestui  que  trust  who  has  merely  instigated  the  breach 
of  trust,  without  deriving  any  benefit  therefrom,  does  not  thereby  render 
himself  personally  liable  to  recoup  the  trustees :  Baby  v.  Ridehalgh,  7 
De  G.  M.  A  G.  108. 

When  a  trustee  becomes  bankrupt,  what  he  owes  to  the  trust  may  be 
proved  against  his  estate  (Ex parte  Shakeahaft,  3  Bro.  C.  C.  197 ;  K^lev. 
Thompson,  3  Bro.  C.  C.  112 ;  Biek  v.  Motly,  2  My.  A  K.  312 ;  Lincoln  v. 
Wright,  4  Beav.  427)  ;  and  if  he  lent  the  trust-money  to  a  bankrupt  firm 
of  which  he  was  a  partner,  proof  may  be  made  either  against  the  joint 
estate  of  the  firm  or  the  separate  estate  of  the  trustee,  or  any  other  part- 
ner who,  from  his  participation  in  the  breach  of  trust,  has  rendered  him- 
self a  constructive  trustee  (Ex  parte  Heaton,  Buck,  386 ;  Ex  parte  Wat- 
son, 2  v.  A  B.  414 ;  Ex  parte  Woodin,  3  M.  D.  A  De  G.  399 ;  Ex  parte 
Poulson,  1  De  G.  79) ;  but  not  against  both  the  joint  and  separate  estates 
(Ex  parte  BamewaU,  6  De  G.  M.  A  G.  795,  801).  But  if  the  bankrupt 
be  beneficially  interested  in  the  trust  fund,  the  value  of  such  interest  must 
be  deducted  from  the  amount  due  from  him,  and  the  balance  only  can  be 
proved  against  his  estate :  Ex  parte  Tamer,  2  De  G.  Mac.  A  G.  927. 

As  to  the  right  to  prove  when  the  trust-money  has  been  improperly  in- 
vested, see  In  re  MonJtifiore,  9  Jur.  562 ;  Ex  parte  Biddidph,  3  De  G.  A 
Sm.  587 ;  Ex  parU  Oeaves,  25  L.  J.  (N.  S.)  Bk.  53 ;  Ex  parte  Ntrrris,  In 
re  Biddvlph,  4  L.  R.  Ch.  App.  280. 

Although  the  original  debt  is  barred  when  a  bankrupt  trustee  obtains 
his  order  of  discharge  (Ex  parte  Holt,  1  Deac.  248),  nevertheless  where  a 
trustee  indebted  to  the  trust  becomes  bankrupt,  it  is  his  duty  to  prove  the 
debt,  and  if  he  neglect  to  do  so,  he  will  be  liable  to  the  loss,  notwithstand- 
ing he  has  obtained  his  certificate  or  order  of  discharge.  See  OrreU  v. 
Oorser,  21  Beav.  52,  where  Sir  J.  Romilly,  M.  R.,  said,  "  Suppose  a  per- 
son owing  money  to  a  trust  estate  becomes  bankrupt,  and  the  trustee  is  a 
distinct  and  separate  person ;  knowing  of  the  bankruptcy,  he  is  bound  to 
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prove  the  debt ;  if  he  does  not^  he  commits  a  breach  of  trust,  and  would 
be  held  liable  for  all  that  he  might  have  received  under  the  commiasion, 
if  he  had  proved  the  debt  as  he  ought  to  have  done.  Is  the  case  altered 
because  the  trustee  is  himself  the  debtor  ?  I  think  not.  The  original 
debt  no  doubt  is  barred  ;  but  the  amount  of  dividends  which  the  trustee 
r*Qi  QT  ™^S^*  *have  received  under  the  commission  is  a  liability  subse- 
^  -*  quently  attaching  to  the  trustee  in  that  character,  and  is  not 
affected  by  the  bankruptcy  or  the  ceriificate." 

As  to  trustees  and  executors  keeping  trust-moneys  in  their  hands  which 
ought  to  be  invested,  see  cases  ante,  cited  pp.  *254,  *255,  and  Colyer  v. 
Colyer,  32  L.  J.  Ch.  (V.  C.  K.)  101.       • 

Proof  may  be  made  against  a  bankrupt,  one  of  several  trustees,  for 
money  lost  by  a  breach  of  trust,  although  he  may  have  derived  no  benefit 
thereby  (Ex  parte  Shakeahaft,  3  Bro.  C.  C.  197),  and  although  the  other 
trustee  be  solvent  (^Ex  parte  Beilby,  1  6.  &  J.  167)  ;  but  proceedings  in 
equity  may  at  the  same  time  be  taken  against  the  solvent  trustee  to 
compel  contribution ;  Lingard  v.  BroTnley,  1  .V.  &  B.  114 ;  Jay  v.  Camp- 
bell, 1  8.  &  L.  335,  339 ;  Ottley  v.  Browne,  Ball  A  B.  360 ;  Ex  parU 
Shakeshaft,  3  Bro.  C.  C.  197. 

Where  all  the  trustees  are  bankers,  proof  may  be  made  against  the 
estates  of  all,  provided  that  more  than  20«.  in  the  pound  is  not  received: 
Keble  v.  Tkampaon,  3  Bro.  C.  C.  112;  Ex  parte  Paulson,  1  De  G.  79. 

Remedies  against  trustee  barred — by  GOfumrrence — acquiescence  or  release, 
when."] — ^The  remedy  of  a  cestui  que  trust  against  his  trustee  for  a  breach 
of  trust,  with  regard  to  the  investment  or  custody  of  the  trust  funds,  may 
be  barred — either  by  the  concurrence  of  the  cestui  que  trust,  his  acquies- 
cence or  his  executing  a  release. 

In  the  principal  case  of  Brice  v.  Stokes,  it  is  laid  down  by  Lord  Eldon, 
that  when  the  cestui  que  trust  concurs  with  a  trustee  in  the  misapplica- 
tion of  the  trust  iiinds,  he  cannot  be  heard  in  a  Court  of  equity  to  com- 
plain of  the  acts  of  the  trustee  which  he  has  himself  knowingly  author- 
ized, ante  p.  *871 ;  and  see  Bv/ckeridge  v.  Olasse,  1  Cr.  &  Ph.  135;  Fellows 
V.  Mitchell,  1  P.  Wm.  81 ;  WcUker  v.  Symonds,  3  Swanst  64 ;  Byrchall  v. 
Bradford,  6  Madd.  13 ;   Wilkinson  v.  Parry,  4  Russ.  272. 

But  persons  under  disability,  as  feme  coverts  (^Parkes  v.  White  11,  Yea. 
221;  Lord  Montford  v.  Lord  Gadogan,  19  Ves.  639,  640;  Bateman  v. 
Davis,  3  Madd.  98 ;  Ryder  v.  Bickerton,  3  Swanst.  80,  note ;  Underwood 
V.  Stevens,  1  Mer.  717),  or  infants  (^Wilkinson  v.  Parry,  4  Buss.  276)  who 
have  concurred  in  a  breach  of  trust,  may  nevertheless  proceed  against  the 
trustees,  except  where  they  have  by  their  own  frauds  induced  the  trustees 
to  deviate  from  the  proper  performance  of  their  duties:  see  Savage  v. 
Fader,  9  Mod.  35 ;  Ryder  v.  Bickerton,  3  Swanst.  82,  note ;  Vandebend  v. 
Levingston,  3  Swanst  625;  Lord  Montford  v.  Lord  Oadagan,  19  Yes* 
640 ;  Davies  v.  Hodgson,  25  Beav.  187 ;  Etyroy  v.  Nicholas,  2  Eq.  Ga.  Ab. 
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488 ;  Stikeman  v.  Dawson,  1  De  G.  &  8m.  90;  *  Wright  v.  Snawe,    r+QOA-i 
2  De  G.  A  Sm.  321.  ^        -" 

As,  however,  a  married  woman,  with  regard  to  property  settled  to  her 
separate  use,  is  to  be  treated  as  a  feme  sole  (JHvlme  y.  Tenant,  ante,  Vol. 
1,  p.  *481,  and  note),  she  may  bind  her  separate  estate  by  her  concurrence 
in  a  breach  of  trust  {Olive  v.  Garew,  1  Johns.  &  Hem.  199),  unless  she 
was  herself  either  deceived,  or  was  under  the  pressure  of  undue  influence 
(  Whistler  v.  Neunnan,  4  Ves.  129 ;  Walker  v.  Shore,  19  Ves.  393 ;  Hughes 
V.  Wells,  9  Hare,  773),  or  she  was  restrained  from  anticipation :  Cocker  v. 
Quayle,  1  Russ.  &  My.  535 ;  Leedham  v.  Chawner,  4  K.  &  J.  465 ;  Wal- 
rond  V.  WalroTid,  1  Johns.  24 ;  Clive  v.  Oarew^  1  Johns.  &  Hem.  199. 
See,  also,  cases  collected.  Vol.  1,  p.  *493. 

The  concurrence,  however,  of  a  feme  covert  in  a  breach  of  trust  will 
not  ordinarily  affect  any  interest  beyond  that  settled  to  her  separate  use. 
Thus,  if  a  feme  covert  is  entitled  as  tenant  for  life  of  a  fund  for  her  sepa- 
rate use,  with  a  power  to  appoint  the  fund  by  will  among  certain  per- 
sons, although  she  may  concur  in  a  breach  of  trust,  she  will  not  thereby 
prevent  the  persons  taking  under  her  appointment  from  proceeding 
against  the  trustees  {Kellaway  v.  Johnson,  5  Beav.  319) ;  but  she  may,  it 
seems,  do  so  where  she  has  a  general  power  of  appointment.  See  Brewer 
V.  Swirles,  2  Sm.  &  G.  219 :  there  a  married  woman,  with  an  absolute 
power  of  appointment  over  property  settled  to  her  separate  use,  having  by 
her  acts  induced  the  trustees  to  lend  the  fund  on  unauthorized  securitv, 
whereby  it  was  lost,  and,  conceiving  that  she  was  herself  unable  to  main- 
tain a  suit  to  charge  the  trustees  for  the  loss,  executed  an  appointment  of 
the  Aind  after  it  had  been  lost,  in  favor  of  her  infant  children.  Sir  J. 
Stuart,  V.  G.,  dismissed  (though  without  costs)  a  bill  filed  by  them  for  the 
purpose  of  charging  the  trustees. 

Acquiescence  on  the  part  of  cestuis  que  trusts  may  altogether  discharge 
trustees  from  all  liability.  Thus,  where  a  cestui  que  trust  sui  juris 
acquiesced  in  an  improper  investment,  he  cannot  afterward  call  it  in 
question:  see  Harden  v.  Parsons,  1  Eden.  145;  Langford  v.  Oascoyne,  11 
Ves.  333 ;  Boo^  v.  Booth,  1  Beav.  125 ;  Broadhurst  v.  Balguy,  1  Y.  &  C. 
C.  C.  16 ;  Nail  v.  Punter,  5  Sim.  555 ;  Walker  v.  Symonds,  3  Swanst  64 ; 
Munch  V.  Gookerell,  5  My.  &  Or.  178 ;  Farrar  v.  Baraelough,  2  Sm.  & 
Giff.  231 ;  Baby  v.  Bidehalgh,  7  De  G.  Mac.  &  G.  104.  But  it  must  be 
made  with  his  full  knowledge  (Montfort  v.  Lord  Cadogan,  17  Ves.  489 ; 
Munch  V.  Oockerell,  5  My.  &  Or.  178;  Rehden  v.  Wesley,  29  Beav.  213),  and 
without  any  misrepresentation  or  concealment  on  the  part  of  the  trustees 
(Walker  v.  Symonds,  3  Swanst.  1;  Underwood  v.  Stevens,  1  Mer.  712; 
"^Burrows  v.  Walls,  5  De  G.  Mac.  &  G.  233).  And  a  cestui  que  ^^^^^ . 
trust  will  not  be  affected  with  constructive  knowledge  of  a  breach  ^  ^ 
of  trust  merely  because  he  might  by  inquiries  have  discovered  it:  Thomp- 
son V.  Finch,  22  Beav.  325,  327 ;  and  the  remarks  of  Lord  Westbury,  C, 
in  Farrant  v.  Blanchford,  1  De  G.  Jo,  &  Sm.  107, 119. 
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Where  a  cestui  que  trust  discovers  a  breach  of  trust,  but  does  not 
receive  any  benefit  from  it,  or  connive  at  it  for  any  purpose,  and  does  not 
recognize  the  transaction,  he  is  not  precluded  from  complaining  of  it, 
merely  on  the  ground  that  he  had  abstained  from  making  such  complaint 
until  long  after  he  first  knew  of  it  {PhiUipson  v.  (?a%,  7  Hare,  516 :  and 
see  Griffiths  v.  Porter^  25  Beav.  236),  especially  if  his  interest  is  rever- 
sionary :  Life  Association  of  Scotland  v.  SiddcU,  3  De  G.  F.  &  Jo.  58. 

A  cestui  que  trust  may  by  a  release  or  a  confirmation  prevent  himself 
from  taking  proceedings  against  trustees  for  a  breach  of  trust  (^French  v. 
Hobson,  9  Ves.  103, 107 ;  Wilkinson  v.  Parry,  4  Russ.  272 ;  Aylwin  v. 
Bray,  2  You.  &  J.  517,  cited) ;  but  neither  will  be  binding  upon  him, 
unless  he  had  full  knowledge  of  the  fiusts  of  the  case  {Randall  v.  Erring^ 
ton,  10  Ves.  423 ;  Walker  v.  Synumds,  3  Swanst.  1 ;  Adams  v.  Clifton,  1 
Russ.  297  ;  BenneU  v.  Colley,  2  My.  &  K.  232 ;  Downes  v.  BuUoek,  25 
Beav.  62  ;  Lloyd  v.  Attwood,  3  De  G.  &  Jo.  650),  and  of  their  legal  effect 
(^OockereU  v.  Ckolmdey,  1  Russ.  &  My.  425 ;  Marker  v.  Marker,  9  Hare, 
16 ;  Burrows  v.  WaUs,  5  De  G.  Mac.  &  G.  254 ;  and  see  notes  to  Fox  v. 
Machreth,  Vol.  1,  pp.  *174,  *176,  and  Chesterfield  v.  Janssen,  ante,  Vol.  1,  p. 
*609). 

Persons  under  disability,  as  married  women  and  infants,  are  not  ordi- 
narily bound  by  acquiescence  or  a  release  or  confirmation  ( Walker  v. 
Symonds,  3  Swanst.  69 ;  Ryder  v.  Bickerton,  3  Swanst.  80,  n. ;  Hopkins 
V.  Myall,  2  Russ.  &  My.  86 ;  Nail  v.  Punter,  5  Sim.  555 ;  KeUaway  v. 
Johnson,  5  Beav.  319 ;  March  v.  Russell,  3  My.  &  Gr.  31,  42),  except  in 
the  case  of  a  feme  covert  as  to  property  settled  to  her  separate  use,  pro- 
vided there  be  no  restraint  upon  anticipation  (^Clive  v.  Oarew,  1  Johns. 
&  Hem.  205 ;  and  see  cases  cited,  in  the  note  to  Hulme  v.  Tenant,  ante, 
Vol.  1,  pp.  *493,  *520 ;  but  see  Derbishire  v.  Home,  3  De  G.  Mac.  A  G. 
80 ;  Davies  v.  Hodgson,  25  Beav.  186) ;  but  the  restraint  does  not  afiect 
income  accrued  due  before  the  acquiescence,  release,  or  confirmation: 
Rowley  v.  Unvdn,  2  K.  &  J.  138. 

Moreover,  after  an  infiint  has  attained  twenty-one,  nothing  done  by  him 
will  be  effectual  to  release  the  trustees  unless  he  has  acted  with  full 
knowledge  of  the  facts  of  the  case  (^Osmond  v.  Fitsroy,  3  P.  Wms.  131 
Hicks  V.  Hicks,  3  Atk.  274 ;  Walker  v.  Symonds,  3  *Swan3t.  69 
[  922]  ^Tedderbum  v.  Wedderburn,  2  Keen,  J.,  722 ;  4  My.  A  Or.  41 
Kay  V.  Smith,  21  Beav.  522),  and  under  a  proper  legal  adviaer :  Lloyd 
V.  Attwood,  3  De  G.  &  Jo.  614. 

The  acquiescence  of  a  person  entitled  in  remainder  is  not  binding  on 
him  during  the  continuance  of  a  preceding  interest :  Bennett  v.  Colley,  5 
Sim.  181 ;  2  My.  &  K.  225 ;  and  see  Davies  v.  Hodgson,  25  Beav.  177 ; 
sed  vide  Brown  v.  Cross,  14  Beav.  105, 112. 

As  to  the  punishment  of  trustees  for  fraudulent  breaches  of  trust,  see 
24  &  25  Vict  c.  96,  s.  80,  the  former  Act,  20  &  21  Vict  c  54,  having 
been  repealed  by  24  &  25  Vict  c  95 :  Reg  v.  HassaU,  9  W.K  (C.  C.  R-) 
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708 ;.  Reg  v.  Fletcher,  10  W.  R  (C.  C.  R.)  753 ;   Wadham  v.  Rigg,  1  Dr. 
&  Sm.  216. 


Persons  acting  in  a  fiduciary  ca- 
pacity, as  trustees  or  executors, 
stand  in  the  same  position,  in  regard 
to  liability  for  the  subjects  of  their 
trust,  as  bailees  and  agents  gene- 
rally, and  are  only  answerable  for 
actual  or  constructive  negligence, 
or  willful  mbconduct  They  are 
not,  therefore,  responsible  for  a  loss, 
unless  it  has  been  occasioned  by 
their  own  wrong,  or  when  they  are 
in  default  for  not  having  interfered 
to  prevent  it ;  Taylor  v.  Benham,  5 
Howard,  233.  Hence  it  is  well 
settled  that,  iu  the  absence  of  neg- 
ligence, fiduciaries  will  not,  in 
equity,  be  charged  with  the  value 
of  assets  stolen  from  their  custody ; 
Motley  V.  Morley,  2  Chan.  Cas.  2 ; 
J(mes  V.  Lewis,  2  Vesey,  240 ;  State 
v.  Meagher,  44  Missouri,  356 ;  Fob- 
ter  V.  Davis,  46  Id.  268 ;  Seawell  v. 
Oeenway,  22  Texas,  691 ;  although 
at  law  a  somewhat  difi*erent  rule 
prevailed ;  Oro98  v.  Smith,  7  East, 
251. 

Liability  where  Fiduciaries 

HAVE     ACTED     SINGLY. — Each     of 

several  executors  or  trustees  is  not 
bound  to  take  upon  himself  the 
conduct  of  every  part  of  the  trust, 
and  it  seems  that  the  management 
of  the  whole  may  be  left  to  any  one 
of  the  number ;  Ochiltree  v.  Wright, 
1  Dev.  &  Bat  Eq.  336;  Ray  v. 
Doughty,  4  Blackford,  115.  This 
does  not  excuse  the  rest  from  exer- 
cising a  general  care  and  supervi- 
sion over  the  trust,  and  intervening 
for  its  protection,  if  there  be  any- 


thing in  the  conduct  or  situation  of 
the  person  who    has  it  in  charge 
which  indicates  that  it  ought  not  to 
remain    in    his    hands;    Clark  v. 
Clark,    8    Paige,   153;    Estate    of 
Mary  Evans,  2  Ashmead,  470.   But 
with  this  qualification,  the  general 
principle  is  undoubted  that  trustees 
may,  by  express  arrangement,  or  by 
tacit  understandiug,  leave  the  man- 
agement of  the  estate  in  the  hands 
of  one  of  their  number,  so  long  as 
there  is  nothing  to  show  his  imfit- 
ness    for    the  trust;   and  as  this 
may  be  done  without  default  on 
their  part,  they  will  not  be  answer- 
able for  losses  occasioned  solely  by 
his  subsequent  misconduct  in  the 
discharge  of  the  duties  which  he 
has  especially  engaged  to  perform. 
Thus,  in  Jones^  Appeal,  8  Watts  & 
Berg.,  143,  one  of  two  guardians, 
upon  his  appointment,  agreed  to 
take  charge  of  the  real  estate  of  the 
ward,  but  declined  having  anything 
to  do  with  the  receipt  and  disburse- 
ment of  his  money,  which  accord- 
ingly went  into  the  hands  of  the 
other  guardian,  and  was  finally  lost 
through    his    insolvency.    It  was 
held  by  the  court  that  this  appor- 
tionment of  the  duties  of  the  trust 
was   proper  in  itself  and  did  not 
vary  the  liability  of  the  parties,  or 
render  either  of  them  responsible 
for  the  default  of  the  other.    The 
same  point  was  decided  still  more 
emphatically  in  State  v.  Ouildford, 
18  Ohio,'500 ;  15  Id.  593,  where  it 
was  held  on  a  rehearing,  in  opposi- 
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tion  to  the  opinion  expressed  in  the 
first  instance,  that  the  trustees  of  a 
charity  were  not  liable  for  the  fail- 
ure of  one  of  their  number  whom 
they  had  appointed  treasurer  and 
intrusted  with  the  duty  of  collect- 
ing and  disbursing  the  income  of 
the  trust  fiind  without  requiring 
security,  as  it  appeared  that  he  had 
performed  the  duty  gratuitously, 
and  that  his  appointment  was  re- 
vocable at  pleasure. 

Hence,  it  is  clear  that  trustees 
are  not  answerable  for  the  default 
of  their  co-trustees,  unless  they  have 
been  guilty  of  an  actual  or  tacit 
connivance  at  the  breach  of  trust, 
or  have  rendered  themselves  mutu- 
ally responsible  by  their  acts  or 
agreements;  Manahan  v.  Oibbans, 
19  Johnson,  427 ;  Banks  v.  Wilkes^ 
3  Sandford,  Ch.  99 ;  Weetjen  v.  Vib- 
bard,  6  Hun,  265 ;  Taylor  v. 
RoberUy  3  Alabama,  83 ;  Worth  v. 
McAdm,  1  Dev.  &  Bat.  Eq.  199 ; 
Ochiltree  v.  Wright^  Id.  336;  Lor- 
irobe  v.  Tiernan,  2  Md.  Ch.  474, 
Stowe  V.  Bowen,  99  Mass.  194 ;  and 
the  rule  is  the  same  in  the  case  of 
executors. 

"It  appears  to  be  settled,  and 
upon  just  principles,''  said  Chancel- 
lor Kent,  in  Sutherland  v.  Brush, 
7  Johnson,  Ch.  17,  "  that  one  execu- 
tor  shall  not  be  chargeable  with  the 
waste  of  the  other,  except  so  far  as 
he  concurred  therein;  and  that 
merely  permitting  the  other  to  pos- 
sess tfie  assets  without  going  fur- 
ther, and  concurring  in  the  applica- 
tion of  them,  does  not  render  him 
answerable  for  the  receipts  of  the 
other.  Each  executor  is  liable  only 
for  his  own  acts,  and  what  he  re- 
ceives or  applies,  unless  he  hands 


over  the  moneys  collected  or  re> 
ceived  to  his  co-executor,  or  joins  in 
the  direction  or  misapplication  of 
the  assets :"  Peters  v.  Beverly,  10 
Peters,  532;  1  Howard,  134;  Banks 
V.  WUkes,  3  Sandford,  Ch.  99 ;  Doug- 
lass V.  Satterlee,  11  Johnson,  16 
White  V.  BuUock,  20  Barbour,  91 
Call  V.  Emng,  1  Blackford,  301 
Moorey.  Tandy,  3  Bibb,  97  ;  Fenm- 
more  v.  Fennimore,  2  Green,  Ch. 
292 ;  Shreve  v.  Joyce,  36  New  Jersey 
Law,  44;  Noland  v.  Cabit,  12 
Smedes  &  Marsh,  273  ;  OauUney  v. 
Nolan,  33  Mississippi,  569;  Succes- 
sion of  Jody,  5  La.  An.  37 ;  Clarke 
V.  Blount,  2  Dev.  Ch.  61 ;  WiUiams 
V.  Maitland,  1  Iredell's  Eq.  92 
Kerr  v.  KirkpaJtrick,  8  Id.  139 
Lenoir  v.  Winn,  4  Dessaussure,  65 
Knox  V.  Picket,  Id.  199 ;  Clarke  v. 
Jenkins,  3  Rich.  Eq.  318 ;  Cameron 
V.  Justices,  1  Greorgia,  36 ;  Hall  v. 
Clarke,  8  Id.  388 ;  Kerr  v.  Waters,  19 
Id.  136;  Irwin's  Appeal,  11  Casey, 
294 ;  Fulton  v.  Davidson,  3  Heiskell, 
614.  The  true  ground  of  the  deci- 
sion in  Royally.  McKemi€,25  Ala- 
bama, 363,  which  might  seem  to  be 
somewhat  at  variance  with  this  con- 
clusion, will,  upon  examination,  be 
found  to  be  that  the  conduct  of  the 
defendant  went  beyond  mere  inac- 
tion, and  amounted  to  acquiescence 
in  the  negligence  of  his  co-trustees. 
But,  on  the  other  hand,  when  a 
trustee  does  any  act  which  impairs 
his  control  over  the  fund,  or  tends 
to  place  it  within  the  sole  power 
and  disposition  of  his  associate,  he 
will  undoubtedly  render  himself 
liable  for  the  default  of  the  latter ; 
Mumford  v.  Murray,  6  Johnson,  Ch. 
7.  Thus,  while  suffering  a  co-ex- 
ecutor to  retain  or  collect  a  bond 
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ferming  part  of  the  assets  will  not 
impose  any  liability  for  his  misap- 
propriation of  the  proceeds  (^Banh 
V.  WUkes,  3  Sanford,  Ch.  99),  yet, 
where  one  guardian  assigns  a  mort- 
gage of  the  trust  to  the  other,  who 
receives  and  nusappropriates  the 
fiind,  he  is  answerable  for  the  loss; 
MonM  V.  MoneU,  5  Johnson,  Ch. 
283;  Trust  of  Penn  Y.  Douminfff  11 
Serg.  &  Rawle,  66 ;  Duoommon's  Ap^ 
peal,  5  Harris,  266.  So,  if  by  the 
exercise  of  reasonable  care  or  dili- 
gence the  mismanagement  of  one 
might  have  been  prevented  by  the 
other;  Johnson  v.  Oorbeit,  11  Paige, 
265 ;  Lawe  v.  Douglass,  13  New  Jer- 
sey Eq.  308 ;  Schenek  v.  Sckenck,  16 
Id.  174 ;  Fonte  v.  HorUm,  36  Missis- 
sippi, 351 :  and  in  Commonwealth  v. 
The  Eagle  Ins.  Co.,  14  Allen,  344, 
the  same  rule  was  applied  in  hold- 
ing receivers  appointed  by  the  court 
jointly  liable  for  a  breach  of  trust 
committed  by  one  of  them,  as  the 
other,  though  innocent  of  any  mis- 
appropriation, had  given  no  atten- 
tion to  the  matters  intrusted  to  his 
charge. 

"It  is  a  positive  duty  of  each 
trustee,"  said  Daniels,  J.,  in  the 
very  recent  case  of  Wee^en  v.  Vih- 
hard,  5  Hun,  265,  "  to  protect  the 
trust  estate  from  every  misfeasance 
on  the  part  of  the  others  acting 
with  him ;  and  when  it  comes  to 
his  knowledge  that  they  intend  to 
abuse  their  trust  by  a  misuse  of  the 
property  committed  to  the  charge 
of  all,  it  is  his  duty  to  institute 
such  proceedings  as  may  be  at- 
tended with  the  effect  of  preventing 
it.  And  when  the  act  has-been 
performed,  he  should  promptly  take 
all  necessary  measures  to  secure  the 
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restoration  of  the  fund  or  property 
misappropriated  to  the  proper  ob- 
jects of  the  trust  A  mere  refusal 
to  do  that,  will  so  far  involve  him 
in  the  consequences  of  his  associ- 
ates' breach  of  duty  as  to  entitle 
the  beneficiaries  to  maintain  the 
necessary  action  in  their  own  name 
for  the  protection  of  their  violated 
interests.  Active  participation  even 
in  the  wrong  is  not  required  to  make 
a  trustee  a  party  to  it,  but  silent 
connivance  will  be  sufficient  for  the 
purpose  when  it  may  be  observed 
to  afford  the  means  of  rendering 
the  misconduct  of  others  sufficient'^ 
So,  too,  a  trustee  may  make  himself 
liable  by  suffering  a  co-trustee 
whose  credit  is  doubtftil  to  receive 
the  assets,  or  by  not  insisting  that 
the  fund  shall  be  placed  to  their  joint 
account ;  Clark  v.  Clark,  8  Paige, 
153;  TTayfnan  V.  Jones,  4  Maryland 
Ch.  500.  And,  a  fortiori,  where  a 
trustee  actually  delivers  money  or 
securities  belonging  to  the  trust  to 
an  associate  whom  he  knows  to  be 
embarrassed  {Estate  of  Mary  Evans, 
2  Ashmead,  470),  or  pays  money  to 
him  with  notice  that  it  will  be  mis* 
appropriated,  or  used  in  a  way  in- 
consistent with  its  safe  keeping,  or 
the  duties  of  his  office.  But  one 
trustee  will  not  be  bound  to  take 
adverse  measures  against  another, 
on  slight  suspicions,  in  the  absence 
of  actual  knowledge ;  Jones*  Appeal, 
8  Watts  &  Serg.  143 ;  IrwMs  Appeal, 
11  Casey,  294;  The  State  v.  Guild- 
ford, 18  Ohio,  500 ;  a  C,  15  Id. 
593;  and,  indeed,  without  direct 
proof  of  actual  misconduct  (  Wood 
V.  Brown,  34  N.  Y.  337),  it  is  clear 
that  an  executor  cannot  compel  his 
co-executor  to  surrender  the  securi- 
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ties  in  his  possession  ;  Burt  v.  Burt^ 
41  N.  Y.  46. 

All  the  authorities  agree  that 
where  a  trustee,  executor  or  guardian 
has  gone  so  far  in  the  management 
of  the  trust  as  actually  to  have  re- 
ceived any  portion  of  the  assets,  he 
is  bound  to  see  to  their  proper  ap- 
plication in  person,  and  cannot  ex- 
onerate himself  from  liability  by 
handing  them  over  to  a  co-trustee 
or  executor  for  investment  or  dis- 
tribution ;  Sterret^s  Appeal,  2  Penna. 
Bep.  419 ;  Clark's  Appeal,  6  Har- 
ris, 175;  Mumford  v.  Murray,  6 
Johnson,  Ch.  1 ;  Ray  v.  Dtmghty,  4 
Blackford,  115;  Olenn  v.  McKim, 
3  Gill,  366 ;  Edmonds  v.  Crenshaw, 
14  Peters,  166  ;  Sparhawk  v.  BueU, 
9  Vermont,  41 ;  Worth  v.  McAden, 
1  Dev.  A  Bat  Ch.  199 ;  Graham  v. 
Davidson,  2  Id.  155;  Hauser  v. 
Lehman,  2  Ired.  Eq.  594  ;  HughleU 
V.  HugMett,  5  Humphreys,  453; 
Fisher  v.  SkiUman,  18  New  Jersey 
Eq.  229;  the  general  rule  being, 
that  a  trustee  is  answerable  for  the 
proper  management  of  the  fund 
from  the  moment  it  comes  into  his 
hands  for  safe  keeping,  until  it  is 
invested  or  finally  paid  over  in  pur- 
suance of  the  trust ;  Nyce's  Appeal, 
5  Watts  &  Serg.  254 ;  The  Qmrn^n- 
wealth  V.  McAlisler,  4  Casey,  480 ; 
McMurray  v.  Montgomery,  2  Swan, 
374 ;  Deaderick  v.  CantreU,  10  Yer- 
ger,  263.  Anditwassaidin^SiSerre^'d 
Appeal,  that  if  any  exception  can 
be  made  to  this  principle,  it  must  be 
on  the  ground  of  necessity,  and  not 
of  convenience. 

Liability  when  Fiduciaries 
Have  Acted  Jointly. — Nothing 
is  better  settled  than  that  when  two 
or  more  trustees  join  in  any  act. 


each  will  be  responsible  for  the  safe 
termination  of  the  transaction,  and 
that  neither  can  excuse  himself  from 
liability  for  a  loss  by  showing  that 
it  arose  more  immediately  firom  the 
default  of  his  associate,  if  it.  could 
have  been  prevented  by  greater 
diligence  on  his  own  part.  Thas, 
where  two  persons  acting  under  a 
power  of  sale  and  reinvflstment 
join  in  a  sale  and  receive  tlie  pro- 
ceeds, they  ought  to  take  such  steps 
for  the  safe  keeping  of  the  fund 
that  it  cannot  be  misappropriated 
without  the  concurrence  of  both, 
and  if  this  precaution  be  neglected, 
each  will  be  answerable  for  any  loss 
that  would  have  been  averted  had 
it  been  adopted ;  Ringgold  v.  Ring- 
gold, 1  Harris  &  Gill,  11.  The 
same  rule  applies  with  as  much  or 
greater  force  in  the  case  of  execu- 
tors ;  and  where  both  join  in  a  sale, 
each  will  be  responsible  for  the  ap- 
propriation of  the  proceeds,  and 
cannot  escape  from  this  liability  on 
the  ground  that  they  were  receiTed 
and  misappropriated  solely  by  the 
other;  MaJlhews  v.  Mathews,  1 
McMullin,  Gh.  410;  Johnson  t. 
Johnson,  2  Hill,  Ch.  277 ;  Hauser 
V.  Lehman,  2  Iredell,  Ch.  594; 
Ochiltree  v.  Wright,  1  Dev.  &  Bat. 
Ch.  336  ;  McMurray  v.  Montgomery, 
2  Swan,  374;  Deaderick  v.  Oan^ 
trell,  10  Yerger,  263.  So  where 
trust-money  is  collected  by  two  or 
more  trustees  jointly,  all  are  an- 
swerable, and  no  one  of  them  can 
rely  on  the  misfeasance  of  the  others 
as  a  justification  for  his  own  su- 
pineness ;  Olenn  v.  McKim,  3  Gill, 
366. 

To  produce  this  efiect,  the  joinder 
must,  nevertheless,  be  real,  or,  at 
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least,  in  the  language  of  Lord  Chan- 
cellor  Cowper,  must  not  be  merely 
nominal.  At  common  law,  joint 
ownership  conferred  on  eiach  of  the 
owners  the  power  of  extinguishing 
rights  of  action  hj  his  release,  and  of 
passing  his  share  in  rested  rights  by 
grant,  without  the  concurrence  of 
the  rest;  Botoe8Y^Seeger,S  Watts& 
Serg.  222.  But  when  trustees  hold 
jointly  for  the  purpose  of  a  trust,  no 
act  which  requires  discretion  will  be 
valid  in  equity  unless  all  join ; 
Sinclair  v.  Jackson^  8  Cowen,  543 ; 
Vandever^s  Appeal^  8  Watts  &  Serg. 
405;  Latrobe  v.  TiemaUy  2  Mary- 
land Ch.  474;  Thateher  v.  Candle,  4 
Abb.  App.  Dec.  387 ;  Anonymous 
v.  Odpcke,  5  Hun,  245.  Hence,  as 
trustees  are  constantly  compelled  to 
unite  in  acts  or  receipts,  in  order  to 
prevent  the  business  of  the  trust 
from  suffering,  they  should  not  be 
held  liable  when  the  concurrence 
has  been  merely  formal  and  nominal. 
Executors,  on  the  other  hand,  need 
not  act  jointly,  each  having  full 
power  to  dispose  of  the  assets 
IffaU  V.  Carter,  8  Georgia,  388) ; 
and  they  have,  consequently,  been 
held  to  be  precluded  from  showing 
that  their  concurrence  in  each  other's 
acts,  which  was  not  necessary  in 
point  of  form,  was  merely  formal ; 
ante,  p.  1776 ;  but  this  rule  has  been 
questioned,  as  needlessly  severe,  and 
savoring  of  technicality  rather  than 
equity ;  Boyd  v.  Boyd,  3  Grattan, 
118;  HaU  v.  Carter,  Story's  Eq., 
sect  1281, 1282. 

In  Kip  V.  Denigton,  4  Johnson, 
23,  it  \?as  beld  that  a  joint  ac- 
knowledgment by  two  trustees  of 
the  receipt  of  purchase-money  at- 
tached to  a  conveyance  in  which 


both  had  joined,  did  not  make  one 
answerable,  where  the  money  was 
actually  paid  to  the  other ;  aud  in 
Monell  V.  Monell,  5  Johnson  Ch.  283, 
Chancellor  Kent  inclined  to  the 
idea  that  the  conclusion  of  a  joint 
receipt  should  npt  be  absolute  in 
the  case  either  of  trustees  or  execu- 
tors. So  in  Manahan  v.  Gibbons, 
19  Johnson,  427,  where  the  effect  of 
executors  joining  in  a  receipt  was 
treated  by  the  Chancellor  as  an  open 
question,  he  thought  that  the  true 
rule  would  be  found  in  holding, 
with  Lord  Northington  in  Westley 
V.  Clarke,  1  Eden,  357,  that  no  one 
occupying  a  fiduciary  capacity 
should  be  charged  for  more  than  he 
has  actually  received,  although  the 
fact  of  joining  in  an  acknowledg- 
ment, which  is  strong  evidence 
against  trustees  of  an  actual  receipt, 
must  be  regarded  as  still  stronger  as 
against  executors.  And  in  Sterret^s 
Appeal,  2  Penna.,  219;  Jones^  Ap- 
peal, 8  Watts  &  Serg.  143;  StelUs 
Appeal,  10  Barr,  149,  the  Supreme 
Court  of  Pennsylvania  inclined  to 
the  milder  and  more  reasonable  doc- 
trine, that  no  penalty  should  be  in- 
flicted either  on  a  trustee  or  execu- 
tor for  a  default  in  which  he  has  not 
shared,  unless  he  has  been  guilty  of 
neglect  in  not  taking  proper  mea- 
sures to  prevent  it  There  can,  how- 
ever, be  no  doubt  that  joining  in  an 
acknowledgment  of  the  receipt  of 
money  is  primd  fatne  evidence  that 
the  money  came  to  the  hands  of  the 
parties  as  the  terms  of  the  receipt 
import;  Chambers  v.  Mincikin,  7 
Vesey,  186;  Monell  v.  Monell,  5 
Johnson  Ch.  394 ;  Hall  v.  Carter,  8 
Georgia,  388 ;  Brice  v.  Stokes,  ante; 
and  it  follows  that  the  presumption 
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to  which  8uch  a  receipt  gives  rise 
cannot  be  repelled  by  the  defendant's 
own  oath  in  reply  to  the  allegations 
of  the  bill,  nor  without  the  aid  of  ex- 
trinsic evidence  (Monell  v.  MoneU; 
Maccubbin  v.  Oromwell,  7  Gill  & 
John,  157;  Hengst'a  Appeal^  12 
Harris,  413,  418),  because  an  an- 
swer loses  its  effect  as  proof  as  soon 
as  it  ceases  to  be  responsive,  and  sets 
up  matter  in  confession  or  avoid- 
ance ;  Simson  v.  Hart,  14  Johnson, 
63 ;  ante,  p.  104. 

The  presumption  necessarily  be- 
comes stronger  when  two  or  more 
trustees,  guardians  or  executors 
unite  in  filing  an  account  in  which 
they  hold  themselves  out  as  jointly 
answerable,  such  a  mode  of  account- 
ing having  most,  if  not  all,  the  force 
and  conclusiveness  of  an  estoppel ; 
and  while  all  will  be  responsible  for 
the  proper  application  of  the  whole, 
neither  will  be  permitted  to  exon- 
erate himself  by  showing  that  he 
confided  the  fimd  to  his  associates, 
and  that  it  was  misused  by  them ; 
Dueommon^s  Appeal,  5  Hands,  268 ; 
(Xark^s  Appealy  6  Id.  175 ;  Hengsfs 
Appeal,  12  Id.  413 ;  Wilson  v.  Fisher, 
1  Halstead,  Ch.  493 ;  Lawe  v.  Doug- 
lass, 13  New  Jersey  Eq.  308 ;  Schenck 
v.  Schenck,  16  Id.  174. 

In  Iowa,  it  is  enacted  that  "  One 
of  several  executors  may  receive 
and  receipt  for  money.  Such  re- 
.ceipt  shall  be  given  by  him  in  his 
own  name  only,  and  he  must  indi- 
vidually account  for  all  money  thus 
received  and  receipted  for  by  him- 
self; and  this  shall  not  charge  his 
co-executors,  except  so  &r  as  it  can 
be  shown  to  have  come  into  his 
hands."  Too  much  weight,  however, 
seems  to  have  been  given  to  this 


statute  in  Trettman  v.  Schramm,  23 
Iowa,  521,  where  two  executors,  de- 
siring to  withdraw  a  deposit  stand- 
ing to  the  credit  of  the  decedent, 
signed  a  joint  receipt  for  the  same, 
and,  without  receiving  the  money, 
directed  the  banker  to  1  raosfer  it  to 
their  individual  credit  in  equal  pro- 
portions, which  was  accordingly 
done.  They  subsequently  filed  a 
joint  account,  in  which  they  charged 
themselves  with  the  full  amount  of 
the  deposit ;  and  one  of  the  execu- 
tors having  defaulted,  it  was  held  in 
the  court  below  that  his  co-executor 
was  not  liable  to  account  for  the 
same,  and  upon  appeal,  after  re- 
argument,  this  was  aflSrmed  by  an 
equally  divided  court  But  it  may 
be  doubted  whether  sufiicient  im- 
portance was  attached  to  the  e^ct 
of  the  joint  account,  and  it  would 
seem  that  full  force  could  have  been 
given  to  the  statutory  provision  by 
holding  it  to  be  merely  declaratoiy 
of  the  doctrines  existing  elsewhere. 
The  soundness  of  the  course  of 
decision  which  holds  fiduciaries 
liable  for  the  protection  of  securities 
for  which  they  have  jointly  ac- 
counted, would  seem  unquestionable, 
because  the  effect  is  to  lead  those 
interested  in  the  trust  to  believe 
that  no  loss  can  happen  unless  both 
the  accountants  prove  insolvent, 
and  to  refrain  from  taking  measures 
for  their  own  protection.  Nor  is 
there  any  hardship  in  this  doctrine, 
for  nothing  is  more  easy  than  for 
fiduciaries  who  desire  to  avoid  re- 
sponsibility for  the  acts  of  their  asso- 
ciates, to  qualify  their  joint  abcoont 
by  a  subsequent  separate  account 
(Fennimore  v.  Fennim^yre,  2  Green 
Gh.  293),  or  to  account  separately  in 
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the  first  instance ;  Dcma^  Appeal,  11 
Harris,  206;  Irwin^s  Appeal,  11  Ca- 
sey, 294 ;  Bellejeau  v.  KoUs,  1  South- 
ard, 359. 

The  same  rule  applies  where  joint 
bonds  have  been  given  by  adminis- 
trators, or,  in  those  States  wherein 
such  security  is  required,  by  execu- 
tors, for  the  faithfiil  performance  of 
the  duties  of  their  office.  As  was  said 
in  Jeffries  v.  Lawean,  39  Mississippi, 
791, "  Here  is  a  joint  bond,  by  which 
each  covenants  and  binds  himself 
that  they  will  both  well  and  faith- 
fully administer  the  estate.  This  is 
a  plain  obligation,  and  it  is  difficult 
to  perceive  how  any  other  construc- 
tion can  be  given  to  it  than  that  each 
becomes  bound  not  only  for  himself, 
but  that  his  associate  shall  &ith- 
fully  perform  his  duty.  If  either 
fails,  the  obligation  is  broken.  If 
this  were  not  so,  what  would  be  the 
condition  of  the  sureties  in  case  of 
a  receipt  and  squandering  of  the 
assets  by  one  of  the  executors  who 
is  insolvent,  without  the  knowledge 
or  participation  of  the  other  ?  Each 
executor  has  come  under  the  im- 
plied obligation  of  the  sureties  that 
they  wiU  both  faithfully  adminis- 
ter the  estate.  In  case  of  a  recovery 
against  the  sureties  for  a  devastafdt 
committed  by  one  of  them  who 
might  be  insolvent,  but  without  the 
participation  of  the  other,  could  it 
for  a  moment  be  doubted  that  the 
sureties  could  maintain  an  action 
against  both  of  them  to  recover 
money  paid  on  such  judgment? 
Surely  not;  for  both  were  under  an 
implied  obligation  to  indemnify  the 
sureties  for  loss  which  they  might 
sustain  by  the  uniaithful  adminis- 
tration of  either.     But  what  is  a 


matter  of  mere  implied  contract 
with  the  sureties,  is  a  matter  of 
express  pbligation  to  the  obligee  of 
the  bond,  which,  by  its  very  terms, 
covenants  that  they,  as  joint  admin- 
istrators, will  &ithAilly  administer 
the  estate.  It  appears  to  be  a  mani- 
fest perversion  of  the  obligation  to 
put  any  other  construction  upon  it 
than  that  each  administrator  guar- 
antees the  faithful  performance  of 
the  duty  of  his  associate  as  well  as 
that  of  himself."  This  view  has 
been  frequently  sustained ;  Babeock 
V.  Hubbard,  2  Conn.  536 ;  Brazier  v. 
Clark,  5  Pickering,  96 ;  Sparhawk  v.  < 
Buell,  9  Vermont,  41,  81 ;  Boyd  v, 
Boyd,  1  Watts,  365;  Lidderdale 
V.  Eobinson,  2  Brock.  159;  Green 
V.  Hanberry,  Id.  403;  HughUtt  v. 
Hughlett,  5  Humphreys,  453;  Bo8^ 
tick  V.  EUioU,  3  Head,  507;  but  in 
HaU  V.  Garter,  8  Georgia,  388, 
merely  filing  a  joint  inventory  was 
obviously  deemed  insufficient  to  es- 
tablish a  joint  responsibility! 

Upon  the  same  grounds  a  joint 
liability  results  from  the  omission  to 
perform  a  joint  duty  imposed  by  the 
testator  upon  his  executors.  Thus,  in 
Weigand*8  Appeal,  4  Casey,  471,  a 
bond  due  by  one  of  two  executors, 
and  bequeathed  to  both  with  direc- 
tions to  secure  the  principal  and  pay 
the  interest  from  time  to  time,  as  the 
will  directed,  was  allowed  to  stand 
for  many  years  without  security, 
until  the  obligor  died  insolvent,  and 
the  surviving  executor  was  held 
liable  for  the  amount  of  the  bond, 
on  the  ground  that  he  had  impliedly 
assumed  the  performance  of  a  duty 
which  he  had  failed  to  discharge. 
So  an  executor  is  liable  for  the  acts 
of  his  co-executor,  which,  by  agree- 
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ment,  were  done  in  their  joint  name ; 
Fonie  v.  Horton,  36  Mississippi,  350. 

The  extent  of  this  doctrine  is 
illustrated  by  the  very  recent  case 
of  Williams  v.  De  Haven,  9  Phila. 
Rep.  174;  affirmed,  33  Leg.  Int.  169, 
[May,  1876],  where,  a  deposit  hav- 
ing been  made  in  the  names  of  two 
executors,  a  release  by  one  of  the 
depositors  was  held  ineffectual  to 
discharge  the  banker  from  his  lia- 
bility for  the  joint  deposit 

*'  The  question  presented  in  this 
case,"  said  the  court  below,  whose 
opinion  was  adopted  by  the  Su- 
preme Court,  '*  is  one  of  the  first 
impression.  It  is,  whether  one  co- 
executor  can,  without  the  knowl- 
edge and  assent  of  the  other,  release 
a  demand  arising  from  a  deposit 
made  in  the  names  of  both,  and 
agree  to  look  solely  to  the  fund  in 
the  hands  of  the  assignee,  to  whom 
the  debtor  has  transferred  his  prop- 
erty for  the  benefit  of  his  creditors. 
It  is  well  settled,  in  general,  that 
the  acts  of  one  co-executor  bind  all 
the  others,  by  reason  of  the  confi- 
dence reposed  in  them  individually, 
in  consequence  of  which  each  has 
full  power  over  the  assets;  BeUz- 
hoever  v.  Darragh,  16  Serg.  &  Rawle, 
327,  329.  This  is  an  exception  to 
the  rule  that  when  a  trust  or  autho- 
rity is  delegated  for  mere  privat<e 
purposes,  the  concurrence  of  all 
who  are  intrusted  with  the  power  is 
requisite  to  its  due  execution  {Sirir 
clair  V.  Jackson,  8  Cowen,  633, 583), 
and  distinguishes  executors  from 
trustees,  who  are  regarded  by  equity 
as  forming  one  collective  trustee, 
and  must,  therefore,  execute  the 
duties  of  their  office  in  their  joint 
capacity ;  Vandever^s  Appeal,  8  W. 


4&  S.  405,  409.  Hence  a  payment 
to  one  executor,  or  a  release  from 
him,  extinguishes  the  debt,  although 
he  misapplies  the  money  and  no 
part  of  it  comes  to  the  use  of  the 
estate ;  Herbert  v.  PigoU,  2  C.  & 
M.  384.  For  a  like  reason,  one 
may,  where  the  circumstances  re- 
quire it,  take  part  and  release  the 
residue,  or  accept  goods  or  securities 
in  satisfaction  (Smith  v.  Everett,  27 
Beavan,  446 ;  OUman  v.  Healy,  55 
Maine,  120) ;  and  it  will  make  no 
difi!*erence,  if  the  case  be  free  frt)m 
fi-aud,  that  the  compromise  is  ef- 
fected without  the  knowledge  of  the 
co-executor,  or  that  it  is  against  his 
wishes;  Murray  v.  Blatehfard,  1 
Wend.  583;  Herbert  v.  Pigati,  2 
C.  &  M.  183.  It  results  from  this 
principle,  that  one  of  several  co- 
executors  is  not  answerable  for  the 
actB  or  de&ults  of  his  companions, 
unless  he  was  negligent,  or  had  no- 
tice of  some  fact  or  circumstance 
rendering  it  a  duty  to  interfere; 
Taumley  v.  Sherborne,  1  Bridgman, 
39. 

'*  It  is  at  the  same  time  equally 
well  established,  that  the  executors 
may  join  in  the  administration  of 
the  assets ;  and  such  is  ofben  the 
better  course,  as  affording  an  ad- 
ditional guarantee  to  the  cred- 
itors and  legatees.  Under  these 
circumstances  each  is  responsible 
for  the  safe-keeping  of  the  fund, 
and  cannot  allege  the  neglect  or 
misconduct  of  another  as  an  ex- 
cuse for  a  loss  which  would  not 
have  occurred  if  he  had  been  dili- 
gent ;  Mendes  v.  OuedaUa,  2  3.  & 
H.  259.  Ordinarily,  an  executor  is 
not  liable  for  non-feasance,  bat  if 
he  enters  on  the  execution  of  any 
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part  of  the  trust  he  camiot  stop 
short,  and  must  do  all  that  is  requi- 
site to  conduct  the  business  to  a  suc- 
cessful'  termination.  An  executor 
Yfho  unites  in  the  collection  of  a 
debt,  cannot  get  rid  of  his  responsi- 
bility by  leaving  the  proceeds  in 
the  custody  of  his  associate,  and 
should,  on  the  contrary,  take  such 
measures  as  will  prevent  the  fttnd 
from  being  used  without  his  knowl- 
edge. The  place  of  safe-keeping 
must  consequently  be  one  where 
both  can  exercise  a  control  or  su- 
pervision. The  authorities  accord- 
ingly agree  that  money  which  has 
been  received  by  a  co-executor 
should  be  deposited  to  their  joint 
account,  and  if  this  precaution  is 
not  observed,  and  a  loss  ensues 
through  the  fraud  of  him  who  is 
intrusted  with  the  ^nd,  a  chancel- 
lor will  visit  the  consequences  on 
both ;  see  Clough  v.  Bond,  3  Mylne 
&  Craig,  490 ;  Langford  v.  Oas- 
eoyne,  11  Vesey,  333.  Under  these 
circumstances  they  are  still  execu- 
tors, but  executors  charged  with  a 
fiduciary  obligation,  which  renders 
them  virtually  trustees  as  it  regards 
the  assets  which  they  have  received 
and  hold  in  common. 

''  The  existence  of  such  an  obliga- 
tion implies  the  power  to  fulfill  it 
Lex  neminem  cogii  ad  vana  seu  imr 
possibilia.  It  were  futile  to  open  a 
joint  account  if  one  of  the  depos- 
itors could  withdraw  the  money. 
All  must,  therefore,  unite  in  the  re- 
ceipt or  check  in  order  to  discharge 
the  banker,  and  it  follows  that  he 
cannot  rely  on  a  compromise  or  re- 
lease by  one  as  a  defence.  This  is 
not  BO  much  an  exception  to  the 
rule,  that  a  payment  to  a  co-execu- 


tor discharges  the  debt,  as  a  return 
to  the  general  rule,  to  which  that 
is  an  exception.  The  right  of  each 
executor  to  act  without  the  concur- 
rence of  the  rest  seems  to  have 
been  the  growth  of  circumatances. 
A  testator  might  have  assets  in  dif- 
ferent counties,  and  lying  as  far 
apart  as  Canterbury  and  York.  It 
might  be  difficult  or  impracticable 
to  find  any  one  who  was  able  and 
willing  to  assume  the  whole  respon- 
sibility, and  he  might  appoint  a 
representative  in  either  province,  in 
the  expectation  that  each  would 
collect  what  lay  nearest  to  his  own 
door.  So  one  executor  may  be 
chosen  for  his  knowledge  of  ac- 
counts, and  another  for  his  skill  and 
sagacity  in  the  adjustment  of  out- 
standing and  disputed  claims.  Un- 
der these  circumstances  it  would  be 
useless  and  injurious  to  require  that 
all  should  join  in  the  acts  that  can 
be  better  performed  by  one.  The 
privil^e  is  not  confined  to  execu- 
tors, but  extends  measurably  to 
trustees,  who,  as  Lord  Keeper  Cov- 
entry observed  in  Tavmley  v.  Sher- 
home,  may  permit  one  of  their  num- 
ber to  receive  all  or  the  most  part  of 
the  profits  without  a  breach  of  trust, 
'it  fedling  out  many  times  that 
some  of  the  trustees  live  far  from 
the  lands,  and  are  put  in  the  trusts 
out  of  other  respects  than  to  be 
troubled  with  the  receipt  of  the 
profits.'  In  this  case,  as  in  that  of 
executors,  the  right  to  receive  neces- 
sarily implies  the  power  to  give  an 
acquittance. 

"It  results  from  what  has  been 
said,  that  the  right  of  executors  to 
sever  in  the  execution  of  the  trust 
is  a  concession  to  expediency,  which 
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should  not  be  made  when  the  case 
is  one  for  care  and  judgment,  and 
it  is  possible  for  all  to  unite  without 
inconyenience.  It  does  not,  there- 
fore, exist  where  a  fund  arising 
from  the  collection  or  sale  of  the 
assets  comes  to  the  hands  of  two  or 
more  executors  or  administrators,  or 
has  been  deposited  to  their  joint  ac- 
count Under  these  circumSatances, 
there  is  nothing  to  exclude  the 
principle  that  persons  acting  in  a 
fiduciary  capacity  must  concur  in 
every  measure  affecting  the  interests 
l^hich  they  represent  Bee  Be&z- 
hoever  y.  Darragh,  16  Serg.  &  Rawle, 
829,  339;  MendeB  v.  GuedaOa,  2  J. 

6  H.  269." 

It  has  been  sometimes  intimated 
that  when  several  trustees  jointly 
effect  a  sale,  each  will  become  liable 
for  the  collection  of  the  considera- 
tion, upon  the  ground  that  trustees 
who  unite  in  any  special  transaction 
are  responsible  for  conducting  it  to 
its  proper  termination^  which  has 
been  said  not  to  occur  until  pay- 
ment be  made;  Mathews  Y.  McUhewSf 
1  McMuUin,  Eq.  410;  Spencer  t. 
Spencer,  11  Paige,  299 ;  Ringgold  y. 
Ringgold^  1  Harris  &  Oill,  11; 
Robert  y.  Thomas,  32  G^rgia,  31. 
But  these  cases  appear  to  carry  the 
liability  further  than  is  warranted 
by  the  general  course  of  decision, 
and  the  better  doctrine  will  be 
found  in  Aicheeon  y.  Robertson,  3 
Rich.  Eq.  132 ;  Griffin  y.  Maeauley, 

7  Orattan,  476 ;  Kip  y.  Deniston,  4 
Johnson,  167;  Jones' Appeal,  SWslUb 
&  Serg.  143,  where  it  was  held  that 
the  joinder  of  a  trustee  in  a  sale 
will  not  render  him  liable  for  the 
subsequent  receipt  and  misapplica- 
tion of  the  proceeds  by  his  associ- 


ates, unless  he  is  guilty  of  n^li- 
genoe  in  not  taking  proper  meas- 
ures for  the  collecti(m  of  Uie  fund. 

Wh«n  trustees,  on  assuming  the 
trust,  enter  into  an  express  obliga- 
tion to  be  answerable  for  each  other, 
their  liability  wiU,  of  course,  be  co- 
extensive with  their  engagement 
But  even  in  this  case  it  will  not  be 
construed  as  ctmtinuing  longer  than 
the  existence  of  the  joint  interest 
and  authority,  and  will  not  have 
the  e£fect  of  making  the  estate  of  a 
deceased  trustee  liable  for  a  de&ult 
committed  after  his  death  by  his  as^ 
sociate  in  trust ;  Braeier  v.  Qark,  5 
Pickering,  96 ;  Tovme  y.  Ammidown, 
20  Id.  535.  And  under  no  view  of 
the  law  will  the  liability  imposed  on 
trusteesfor  entering  on  the  joint  man- 
agement of  a  particular  transaction, 
continue  after  the  latter  has  been 
brought  to  its  conclusion.  Hence  the 
responsibilifcy  incurred  by  uniting 
in  a  sale,  or  in  the  receipt  of  trust- 
moneys,  terminates  as  soon  as  the 
fimd  is  properly  invested,  and  does 
not  extend  to  charging  one  trustee 
for  the  fraud  of  another  in  with- 
drawing the  ^nd  from  investment 
and  appropriating  it  to  his  own 
purposes;  Olenn  v.  McKvtn,  3  Gill, 
366. 

iNyESTMENTB. — ^Thc  liability  of 
fiduciaries  for  a  depreciation  of  the 
assets  is,  to  a  great  extent,  regulated 
by  statutory  provisions  authorizing 
investments  in  particular  securities; 
a  summary  of  many  of  these 
statutes  will  be  found  in  Hill  on 
Trustees,  368,  n.,  and  1  Perry  on 
Trusts,  §459.  But,  apart  firom  legis- 
lation, the  rule  in  some  States  ap- 
proaches very  nearly  that  which 
prevails  in  England,  and,  while  p^^ 
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mittiog  a  trustee  to  invest  in  either 
real  or  government  securities,  makes 
him  answerable  for  going  bejond 
or  outside  those  limits,  even  when 
the  investment  has  been  made  in 
good  faith,  and  with  no  want  of 
diligence  or  prudence;  Nyce'a  Es- 
tote,  d  WsttB  &8erg.  254;  Morris  v. 
Wallaee,  3  Barr,  319 ;  WarrelTs  Ap- 
peal, 9  Id.  508;  HemphUCs  Appeal, 
6  Harris,  303 ;  Fray's  Appeal,  10 
Casey,  100;  Ihmsen's  Appeal,  7 
Wright,  431 ;  Alien  v.  Oaillard,  1 8. 
Car.  (N.  S.),  279 ;  King  v.  Talbot,  50 
Barbour,  453  ;  Kimball  v.  Reding, 
11  Foster,  352.  And  the  doctrine 
is  imperative  that  loaning  money 
upon  mere  personal  security  is  a 
primd  fade  breach  of  trust;  Or  ay 
V.  Fox,  Saxton,'  269;  Moore  v. 
Hamilton,  4  Florida,  112;  Acker- 
man  v.  EmoU,  4  Barbour,  626; 
Su)oyer'8  Appeal,  5  Barr,  377 ;  Nanee 
V.  Nance,  1  8.  Car.  (N.  8.)  209; 
Womack  v.  Austin,  Id.  421 ;  Fulton 
V.  Davidson,  3  Heiskell,  615.  Nor 
is  the  measure  of  responsibility  less- 
ened by  the  &ct  that  the  testator, 
during  his  lifetime,  had  himself  in- 
vested in  such  securities,  and  would, 
if  livmg,  have  probably  approved 
of  what  had  been  done ;  HemphilTs 
Appeal,  6  Harris,  803 ;  or  that  the 
trustee  had  manned  the  trust 
estate  with  the  same  care  as  his 
own,  and  had  personally  lost  by  the 
depreciation ;  Worrell's  Appeal,  11 
Harris,  44;  Ikmsen*s  Appeal,  7 
Wright,  431 ;  King  v.  Tan>ot,  50 
Barbour,  484.  In  Pray^s  Appeal, 
10  Casey,  100,  the  foregoing  rules 
were  applied  to  an  investment  in 
the  stock  of  an  unfinished  manufao- 
turiug  company,  made  by  an  execu- 
tor who  was  authorized  to  invest 


''  in  any  property,  real  or  personal, 
that  he  may  see  fit ;"  and  a  similar 
decision  was  made  in  King  v.  Talbot, 
40  New  York,  76 ;  8.  C,  50  Barbour, 
453 ;  Kimbatt  v.  Eeding,  11  Foster, 
352.  8o  it  is  no  excuse  that  the 
investment  was  ''  generally  consid- 
ered to  be  one  of  the  most  reliable 
that  could  be  procured"  (^AUen  v. 
Oaillard,  1  8.  Car.  (N.  8.)  279; 
Kimball  v.  Beding,  ante),  al- 
though, of  course,  a  contrary  rule 
prevails  when  there  is  an  express 
power  to  invest  in  ''  safe  and  pro- 
ductive "  stocks  (Pleasants  Appeal, 
27  P.  F.  8mith,  356) ;  and  it  is 
clear  that  subsequent  events  cannot 
impose  a  personal  liability  for 
investing  in  securities  which,  at  the 
time,  would  have  been  approved  by 
a  court  of  competent  jurisdiction ; 
Bodley  v.  McKinney,  9  8medes  & 
Marsh,  340.  The  doctrines  prevail- 
ing in  South  Carolina  were,  in  the 
somewhat  recent  case  of  Nanee  v. 
Nance,  1  8.  Car.  (N.  8.),  209,  stated 
to  be,  that  "A  trustee  will  be  held 
responsible  for  losses  of  trust  funds 
through  loans  to  private  persons, 
unless  securities  are  taken  collateral 
to  such  loans.  8uch  securities 
should  primarily  consist  of  mort- 
gages of  unencumbered  real  estate 
of  a  value  sufficient  to  guarantee 
the  debt  against  all  contingencies 
liable  to  occur,  or  capable  of  being 
foreseen.  Bonds  of  individuals 
should  not  be  taken  in  lieu  of  real 
securities,  unless  unobjectionable  in- 
vestments cannot,  in  the  exercise  of 
reasonable  diligence,  be  procured. 
When  personal  securities  are  taken 
in  lieu  of  real,  it  will  devolve  upon 
the  trustee  to  make  the  necessity 
and  propriety  of  such  investments 
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appear  upon  an  accounting  with  the 
eestuis  que  trusty 

So  the  English  rule  was  adopted 
to  its  fullest  extent  in  Ackerman  v. 
EmoU,  4  Barbour,  453,  although  in 
the  later  case  of  King  v.  Talbot,  40 
New  York,  76,  97,  much  doubt  was 
expressed  as  to  its  application  in  that 
State,  and  the  enforcement  of  the 
rule  thought  to  depend  upon  the 
fidelity  and  prudence  with  which  the 
trust  had  been  administered ;  S.  C, 
50  Barbour,  453 ;  Smith  y.  Smithy  4 
Johnson,  Ch.  481.  And  this  view 
accords  with  the  doctrines  prevailing 
in  Massachusetts,  where  trustees  are 
permitted  to  range  through  the 
whole  field  of  investment,  without 
any  other  check  or  obligation  than 
that  of  not  falling  short  of  that 
reasonable  care  and  diligence  which 
every  prudent  man  exercises  in  the 
management  of  his  own  business; 
Harvard  College  v.  Amory,  9  Pick- 
ering, 446 ;  Lovell  v.  Minot,  20  Id. 
116 ;  Harding  v.  Lamed,  4  Allen, 
426 ;  Clark  v.  Oatfield,  8  Id.  427 ; 
Knowltan  v.  Bradley,  17  New  Hamp. 
458.  Thus,  in  dark  v.  Oarfield,  it 
was  said:  "If  a  trustee  acts  with 
good  faith  and  a  sound  discretion  in 
the  investment  of  trust  funds,  he  b 
not  to  be  held  responsible  for  any 
loss  which  may  happen.  There  is 
no  other  restriction  in  this  common- 
wealth upon  the  kinds  of  investment 
which  a  trustee  may  make  than  that 
which  this  rule  implies;'*  and  in 
Lovell  V.  Minot,  the  English  rule  was 
considered  to  be  entirely  inapplica- 
ble, and  a  trustee  held  not  to  be  re- 
sponsible for  the  loss  of  money 
loaned  on  personal  security,  with  a 
collateral  pledge  of  the  stock  of  a 
manu&cturing  company;   and  the 


same  view  was  taken  in  the  recent 
caseof-Broiwiv.  Wright,  S9  GeorgisL, 
99.  The  courts  of  Maryland  have 
also  refused  to  follow  the  English 
decisions,  and  hold  that  trust  funds 
may  be  properly  invested  in  the 
purchase  of  the  stock  of  a  bank  or 
other  similar  institution,  unless  there 
are  specific  objections  to  the  invest- 
ment other  than  those  inherent  in 
its  own  nature ;  Hammond  v.  Ham- 
mond,  2  Bland,  306;  Orayy,  Lynch, 
8  Gill,  403 ;  Murray  v.  Feinotir,  2 
Maryland  Ch.  418. 

But  of  these  cases  it  may  be 
observed,  that  the  liability  of  fiduci- 
aries for  a  depreciation  of  the  as- 
sets is  a  question  eminently  fitted 
for  the  application  of  plain  and 
exact  rules.  If  their  responsibility 
be  allowed  to  depend  upon  the  de- 
gree of  prudence  and  ability  with 
which  the  trust  has  been  managed, 
a  large,  uncertain  field  of  inquiry 
is  opened,  capable  of  producing 
different  impressions  upon  different 
minds;  while  if  it  be  established 
that  a  trustee  will  be  liable  for  in- 
vesting outside  of  prescribed  limits, 
a  rule  of  conduct  is  settled,  easy  of 
application  and  certain  in  result 
And,  as  has  been  weU  said  by  Lord 
Eldon,  in  Brice  v.  Stokes,  anie,  ''It 
is  much  safer  for  executors  to  abide 
by  a  general  rule  of  this  sort  than 
to  lay  down  a  rule,  trying  the  ap- 
plication of  it  by  looking  to  par- 
ticular circumstances  in  particular 
cases." 

*  Where  the  instrument  creating 
the  trust  designates  the  securities 
in  which  the  investments  are  to  be 
made,  its  provisions  will  obviously 
be  binding  upon  the  fiduciaries,  and 
preclude  them  from  adopting  any 
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Other  mode  than  that  prescribed 
(BurriU  v.  SheU,  2  Barbour,  8.  C. 
457 ;  Ackerman  v.  EmoU,  4  Id.  626 ; 
Wood  V.  Wood,  6  Paige,  597;  GU- 
man  y.  Oilman,  2  Lansing,  1 ;  Har- 
ding V.  Lamed,  4  Allen,  426;  Mo- 
Oregor  v.  McGregor,  9  Iowa,  65; 
Holcombe  y.  Holcombe,  2  Beasley, 
413;  Womack  y.  Austin,  1  S.  Car. 
(N.  8.)  421 ;  &fki«r«  y.  Rogers,  Id. 
452;  Ihmsen*8  Appeal,  7  Wright, 
431;  HoJheres  Estate,  48  Califor- 
nia, 627),  unless  the  directions  should 
become  impracticable,  in  which  case 
the  inyestment  can  be  made  in 
other  approyed  security;  Mclrdire 
y.  C%  of  Zanesville,  17  Ohio  St. 
852 ;  Lansing  y.  Lansing,  45  Bar- 
bour, 182.  Hence  executors  or 
trustees  will  not  be  responsible  for 
the  consequences  which  may  result 
from  acting  in  obedience  to  such 
instructions.  But  in  the  absence 
of  express  directions  or  a  specific 
deyise,  it  becomes  somewhat  diffi- 
cult to  determine  how  far  the  mode 
in  which  the  testator  has  disposed 
of  his  property  in  his  lifetime  is  to 
be  regarded  as  an  authority  for 
allowing  it  to  continue  in  the  same 
state  after  his  death,  and  whether 
execiitoiB  or  trustees  will  be  Justi- 
fied in  refraining  from  changing  or 
calling  in  inyestments  which  they 
would  not  haye  been  authorized  to 
make. 

In  those  estates  wherein  the  range 
of  inyestment  is  only  limited  by  the 
bounds  of  prudence,  it  may  well 
be  that  the  confidence  of  the  testa- 
tor himself  will|  in  the  absence  of 
circumstances  amounting  to  negli- 
gence, justify  his  executors  in  re- 
posing a  like  confidence,  and  that 
neither  executors  nor  trustees  will 


be  liable  for  any  loss  which  may 
result  from  adhering  to  the  course 
pursued  by  the  creator  of  the  trust 
while  the  property  was  still  within 
his  control;  Murray  y.  Feinour,  2 
Maryland  Ch.  418;  Thompson  y. 
Brown,  4  Johnson,  Gh.  619.  But 
where  inyesting  within  certain  pre- 
scribed  limite  fiimishes  the  only 
means  by  which  to  escape  a  personal 
liability,  the  fact  that  the  testator 
had  inyested  in  securities  outside  of 
these  limits  will  afibrd  no  excuse  for 
his  representatiyes  to  continue  such 
inyestments;  Hempkill*8  Appeal  6 
Harris,  303;  Worrell's  Appeal  11 
Id.  44;  JFVoy*«  Appeal,  10  Casey, 
100;  Hill  on  Trustees,  380;  1  Perry 
on  Trusts,  §465;  Bispham's  Eq.  § 
139.  A  contrary  doctrine  was  as- 
serted in  Barton* 8  Estate,  1  Parson's 
Eq.  Cases,  24,  but  that  case  was  sub- 
stantially oyerruled  in  PraffsAppeaL 
Nor  does  the  fact  that  the  testa- 
tor purchased  and  refrained  from 
selling  afibrd  sufficient  ground  for 
presuming  that  he  would  haye  do- 
sired  the  same  course  to  be  pursued 
after  his  death,  for  many  inyest- 
ments may  be  safe  while  watched 
with  the  care  and  caution  induced 
by  the  sense  of  personal  interest, 
and  by  an  owner  who  can  sell  out 
at  a  moment's  notice,  and  yet  be 
eminently  the  reyerse  in  the  hands 
of  a  trustee  less  acquainted  with 
their  true  nature,  and  unable  or  un- 
willing to  incur  an  immediate  loss 
on  his  own  responsibility  for  the 
purpose  of  ayerting  a  greater  sacri- 
fice in  the  future;  HemphilTs  Ap- 
peal, 6  Harris,  303.  And,  indeed, 
the  doctrine  that  would  justify  a 
failure  to  conyert  illegal  inyest- 
ments would  authorize  a  retention 
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of  the  assets  in  the  business  of  the 
testator,  and  this  is  universally  con- 
demned ;  ante,  p.  1772.  In  the  very 
recent  ease  of  Bohlen^s  Estate,  25  P. 
P.  Smith.  304  (S.  C,  nom  McMuHrie 
V.  The  Pennsylvania  Co.,  9  Phila. 
B.  529), the  question  was  much  dis- 
cussed whether,  in  the  absence  of 
an  express  power  of  sale,  trustees 
possessed  an  implied  power  to  con- 
vert illegal  investments  forming 
part  of  the  assets,  but  no  definite 
conclusion  was  reached.  It  would 
seem,  however,  that  nothing  short 
of  an  unequivocal  expression  of  the 
views  and  wishes  of  the  testator 
should  serve  as  a  reason  for  disre- 
garding the  interests  of  those  who 
have  survived  him,  and,  at  all 
events,  a  prudent  trustee,  in  similar 
instances,  should  have  his  conduct 
sanctioned  by  his  ceduis  que  trusts, 
if  capable  of  acquiescing,  or  by  an 
order  of  court 

Numerous  decisions  have  been 
made  in  regard  to  investments  in 
the  bonds  and  other  securities  issued 
by  the  late  Confederate  States,  as 
to  which  the  cases  are  far  from  uni- 
form. In  Virginia  and  Tennessee, 
delivering  such  securities  to  the  dis- 
tributees is  held  to  be  a  valid  dis- 
charge to  the  fiduciary  (  Walker  v. 
Page,  21  Grattan,  636;  Bird  v. 
Bird,  Id.  712 ;  Myers  v.  ZeteUe,  Id. 
733  ;  Saunders  v.  Oregory,  3  Heis- 
kell,  507 ;  J^ate  v.  MeAuley,  4  Id. 
424),  while  the  contrary  is  asserted 
by  the  courts  of  Texas  and  South 
Carolina;  Kleberg  v.  Bond,  31 
Texas,  611 ;  Turner  v.  Turner,  36 
Id.  41 ;  Seott  v.  Atehinson,  Id.  76 ; 
Turpin  V.  Sansom,  Id.  143;  Mo- 
Oar  V.  Nixon,  Id.  289;  Laeey  v. 
Clements,  Id.  662 ;  Beckt  v.  Mar- 


tin, 37  Id.  720 ;  Oreighton  v.  Prinr 
gle,  3  S.  Car.  (N.  8.)  78  ;  OureimY. 
Watson,  Id.  451.    And   in    other 
States  the  true  measure  of  liability 
has  been  said  to  be  the  oottiseof 
conduct  that,  under  all  the  circum- 
stances, would  have  been  dictated 
by  prudence ;  Brown  v.  Wright,  39 
Georgia,  96 ;  Smith  v.  Byers,  41 
Id.  439 ;    Cohh  v.   Taylor,  64  N. 
Car.    193;    State   v.  Harmer,  Id. 
669 ;  Staie  v.  Pursey,  65  Id.  497 ; 
Jumey  v.  Cowan,  67  Id.  393 ;  Bell 
V.  King,  70  Id.  330;  Williams  v. 
Campbell,  46  Mississippi,  57 ;  Suoees- 
eion  ofSpowl,  21  La.  An.  544 ;  Bruce 
Y.  Strickland,  47  A\ahB,m&,99.    But 
an  order  of  court  directing  such  inr 
vestment  has  been  held  to  protect 
the  trustee;  Dams  v.  Harmon,  Id. 
194;  Trotter  v.  Trotter,  40  Missis- 
sippi, 704 ;  and  so  of  investments 
made  under  legislative  authority; 
CampbeU  v.  Miller,  38  Georgia,  304. 
A  similar  view  was  adopted  in  Wal- 
s(m  V.  Stone,  40   Alabama,   451; 
Dockery    v.  McDonnell,  Id.    476; 
Neilson  v.  Cook,  Id.  498 ;  but  these 
cases  were  overruled  by  the  subse- 
quent decision  of  HdU  v.  Hall^  43 
Alabama,  488. 

The  mere  receipt  of  Confederate 
notes  has  not,  however,  been  deemed 
to  be  sufficient  evidence  of  negli- 
gence to  surcharge  the  trustee  or 
executor;  State  v.  Mebane,  63  N. 
Car.  315;  Shipp  v.  Hettriek,  lA. 
329 ;  Finger  v.  Finger,  64  Id.  183 ; 
StaU  V.  Foy,  65  Id.  265;  Oureton 
V.  Watson,  3  S.  Car.  (N.  a),  451 ; 
Hurton  v.  Kennedy,  Id.  459. 

It  is  hardly  necessary  to  say  that 
an  executor,  trustee,  or  other  per- 
son acting  in  a  representative  ca- 
pacity, cannot  derive  any  personal 
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benefit  from  the  use  of  the  Ainds  of 
the  estate,  for  th^  same  reasons 
which  preclude  a  trustee  or  agent 
from  buying  at  his  own  sale,  or  at  a 
sale  of  which  he  has  the  manage- 
ment ;  anie,  vol.  1,  note  to  Fox  t. 
Maekreth;  MuUigan  v.  WaUacey  3 
Richardson,  Eq.  Ill ;  Spear  y.  Spear  ^ 
9  Id.  184,  oyemiling  Sweet  v.  Sweei, 
Speer,  Eq.  309 ;  Blauvelt  v.  Acker^ 
man,  5  C.  E.  Green,  Ch.  141.  And  a 
fiduciaiy  converting  the  trust  pro- 
perty for  his  own  purposes  may  be 
compelled  either  to  account  for  all 
profits  made,  or  for  interest  upon  the 
amount  appropriated ;  Kyle  v.  Bar' 
neU,  17  Alabama,  306;  iWe^  v- 
Cooper^  42  Mississippi,  222;  Hoi- 
berfs  Estate,  39  California,  597; 
Whitney  v.  Peddtcord,  63  Illinois, 
249 ;  RobineU's  Appeal^  12  Casey, 
174 ;  JVorrw*  Appeal,  21  P.  F.  Smith, 
106 ;  QUberes  Appeal,  28  Id.  266 ; 
Hill  on  Trustees,  374. 

A  dictum  in  the  case  of  The 
Commonwealth  v.  MeAUster,  4  Casey, 
480,  might  convey  the  idea  that  a 
deposit  by  a  trustee  or  executor  in  a 
bank  or  savings  institution  stands 
on  the  same  footing  with  an  invest- 
ment in  its  stock,  and  will,  conse- 
quently, render  him  liable  if  the 
institution  in  which  the  deposit  is 
made  happens  to  &il  before  it  is 
withdrawn.  But  the  error  of  this 
reasoning  is  clearly  shown  by  the 
remark  of  Knox,  J.,  who  dissented 
on  this  point  from  the  opinion  of 
the  court,  that  a  deposit  is  subject 
to  the  control  of  the  person  by  whom 
it  is  made,  and  may  be  removed 
at  any  moment,  while  an  investment 
is  necessarily  more  or  less  perma- 
nent, and  cannot  be  changed,  except 


by  a  sale,  nor  until  some  one  is 
found  who  is  willing  to  purchase. 
Whether,  therefore,  a  trustee  should 
be  answerable  for  the  loss  of  a  de- 
posit made  in  the  name  and  to  the 
credit  of  the  trust,  ought,  it  would 
seem,  to  depend  on  whether  the  ex- 
igencies of  the  trust  were  such  as  to 
require  him  to  have  the  money  on 
hand  and  ready  for  payment,  for  if 
BO,  a  deposit  in  a  Solvent  bank  may, 
obviously,  be  safer  than  retaining  it 
in  his  own  possession ;  Hill  on  Trus- 
tees, o7D. 

All  the  cases  agree,  and  there 
can  be  no  doubt  on  principle,  that  a 
trustee  or  executor  who  makes  an 
investment  or  deposits  money  in 
his  own  name,  without  designating 
or  describing  it  in  some  way  as  the 
property  of  the  trust,  will  be  respon- 
sible for  any  loss  which  may  subse- 
quently occur  {Nyce*8  Estate,  5  Watts 
&  Serg.  254 ;  Lukene*  Appeal,  7  Id. 
48 ;  Stanley's  Estate,  8  Barr,  431 ; 
Boyer's  Appeal,  1  Jones,  86 ;  The 
CommonweaUh  v.  McAUdeVj  4  Casey, 
480 ;  8.  C,  6  Id.  636 ;  Parke's  Es- 
tate, 14  P.  P.  Smith,  307  ;  Hess'  Es- 
tate, 18  Id.  464  ;  In  re  Sbaff<yrd,  11 
Barbour,  353  ;  Qunter  v.  Janes,  9 
California,  643 ;  Glenn  v.  Olenn,  41 
Alabama,  571 ;  Ivey  v.  Coleman,  42 
Id.  409 ;  MeElroy  v.  Thompson,  Id. 
656 ;  KnowUon  v.  Bradley,  17  New 
Hamp.  458;  Jenkins  v.  Walter,  8 
Gill  &  J.  218;  Hill  on  Trustees, 
374),  because  he  would  otherwise  be 
able  to  play  &st  and  loose  with  his 
eestui  que  trust,  and  throw  the  haz- 
ards of  his  own  business  on  them, 
by  designating  the  fund  on  which 
the  loss  has  fallen  as  theirs,  whether 
it  was  or  was  not  so  in  reality. 
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May  15,  1750. 

RSPOBTBD  1  VBS.  4U. 

Power  of  Court  op  Equity,  over  Property  out  of  its  Juris- 
diction, BY  A  DECREE  IN  PERSONAM.] — Spedfic  performoMt  dt' 
creed,  of  articles  executed  in  England,  concerning  boundaries  of  two 
provinces  in  America. 

The  bill  was  founded  on  articles  entered  into  between  the  plain- 
tiffs and  defendant,  10th  May,  1732,  which  articles  recited  several 
matters  as  introductory  to  the  stipulation  between  the  parties, 
and  particularly  letters  patent,  granted  20th  June,  8  Car.  1,  by 
which  the  distinct  property  and  government  of  Maryland,  under 
certain  restrictions,  is  granted  to  the  defendant's  ancestor,  his 
heirs  and  assigns ;  further,  reciting  charters  or  letters  patent  in 
1681,  by  which  the  province  of  Pennsylvania  is  granted  to  Mr. 
William  Penn  and  his  heirs;  and  stating  a  title  to  the  plaintiffs, 
derived  from  James,  Duke  of  York,  to  tne  three  lower  counties, 
by  two  feoffments,  both  bearing  date  24th  of  August,  1682.  The 
articles  recite  that  several  controversies  had  been  between  the 
parties,  concerning  the  boundaries  and  limits  of  these  two  pro- 
vinces and  three  lower  counties;  and  make  a  particular  provision 
for  settling  them,  by  drawing  part  of  a  circle  about  the  town  of 
Newcastle;  and  a  line  to  ascertain  the  boundaries  between  Mary- 
land and  the  three  lower  counties;  and  a  provision  in  what 
manner  that  circle  and  line  should  run  and  be  drawn;  and  that 
commissioners  should  do  it  in  a  certain  limited  time,  the  final 
titae  for  which  was  on  or  before  the  25th  of  December,  1733. 
There  was,  beside,  a  provision  in  the  articles,  that  if  there  should 
r*QO/n  ^^  *  want  of  a  *quorum  of  commissioners  meeting  at 
L  ^^J  any  time,  the  party  by  default  of  whose  commissioners 
the  articles  could  not  be  carried  into  execution,  should  forfeit  the 
penalty  of  bOOOL  to  the  other  party;  and  a  provision  for  making 
conveyances  of  the  several  parts  from  one  to  the  other  in  these 
boundaries,  and  for  enjoyment  of  the  tenants  and  landholders. 

The  bill  was  for  a  specific  performance  and  execution  of  the 
articles;  what  else  was  in  the  cause,  came  by  way  of  argument 
to  support,  or  objection  to  impeach,  this  relief  prayed. 

When  the  cause  came  on  before,  it  was  ordered  to  stand  over, 
that  the  Attorney-General  should  be  made  a  party*,  who  now 
left  it  to  the  Court  to  make  a  decree,  so  as  not  to  prejudice  the 
right  of  the  Crown. 

The  first  objection  for  defendant  was,  that  this  Court  has  not 

>  See  Ridg.  Ca.  t  Hardw.  444. 
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jurisdiction  nor  ought  to  take  cognizance  of  it,  for  that  the  juris- 
diction is  in  the  King  in  Council. 

Second  objection,  that,  if  there  is  not  an  absolute  defect  of 
jurisdiction  in  this  Court,  yet,  being  a  proprietary  government 
and  a  feudary  seigniory  held  of  the  Crown,  who  has  the  sovereiffn 
dominion,  the  parties  have  no  power  to  vary  or  settle  the  bounOA- 
ries,  by  their  own  act;  for  such  agreement  to  settle  boundaries, 
and  to  convey  in  consequence,  amounts  to  an  alienation,  which 
these  lords  proprietors  cannot  do.  But  supposing  they  may  alien 
entirely,  they  cannot  alien  a  parcel,  as  that  is  dismembering,  for 
which  there  is  a  rule  in  the  feudal  books  concerning  feuda  indi- 
visibilia. 

Thirdly,  this  agreement  ought  not  to  be  carried  into  execution 
by  this  Court,  as  it  aflfects  the  estates,  rights,  and  privileges  of 
the  planters,  tenants,  and  inhabitants  within  the  district,  and  the 
tenure  and  law  by  which  they  live,  without  their  consent. 

Fourthly,  supposing  all  tnis  answered,  yet  this  agreement  is 
not  proper  to  be  established,  from  the  general  nature  and  circum- 
stances. First,  as  it  is  merely  voluntary,  and  the  Court  never 
decrees  specifically  without  a  *con8ideration ;  secondly,  as  r^qoK-i 
the  time  for  perwrmance  is  lapsed;  thirdly,  that  these  ^  J 
articles  are  in  nature  of  submission  to  arbitration,  which  cannot 
be  supplied  by  interposition  and  act  of  this  Court;  fourthly,  that 
defendant  was  imposed  on  or  surprised  in  making  this  agreement; 
fifthly,  that,  if  there  was  no  imposition  or  fraud,  defendant  grossly 
mistook  his  original  right,  and,  under  that  mistake  and  igno- 
rance, the  articles  were  founded  and  framed;  sixthly,  the  agree- 
ment in  some  material  parts  is  so  uncertain,  that  it  cannot  be 
decreed  with  certainty,  according  to  the  intent  of  the  parties,  for 
that  no  centre  is  fixed,  without  which  it  is  impossible  to  make  a 
circle;  nor  is  it  sufficiently  described,  whether  it  should  be  a 
circle  with  a  radius  of  twelve  miles,  or  only  a  periphery  of 
twelve  miles;  seventhly,  there  is  a  covenant  for  mutual  convey- 
ances, whereas  the  plaintiffs  have  no  estates  in  the  lower  counties, 
so  as  to  make  an  effectual  conveyance  to  defendant;  and  an 
agreement  must  be  decreed  entirely,  or  not  at  all.  On  the  plain- 
tift''s  own  showing,  the  legal  estate  and  propertjr  is  in  the  Crown; 
so  that,  at  most,  they  have  but  an  equitable  right,  in  which  the 
Crown  is  trustee;  and  then,  this  Court  cannot  decree  a  convey- 
ance. In  Iteeve  v.  Attorney- Genercdy  1741,  lands  were  devised  to  a 
wife,  and,  after  her  death,  to  be  sold,  and  the  money  to  be  divided 
amon^  the  plaintiffs.  The  testator  died  without  heirs,  so  that  the 
legal  interest  in  the  estate  descended  to  the  Crown,  but  with  a 
trust  to  be  sold.  On  a  bill  to  have  the  will  established,  and  to  hold 
against  the  Crown,  or  the  lands  sold,  his  Lordship  dismissed  the 
bill,  and  said,  where  the  Crown  was  trustee,  the  Court  has  no 
jurisdiction  *bo  decree  a  conveyance,  but  they  must  go  to  a  peti- 
tion of  right;  eighthly,  this  Court  cannot  make  an  effectual 
decree  in  the  cause,  nor  enforce  the  execution  of  their  own 
judgment 
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Lord  Chancellor  Hardwiceb. — I  directed  this  cause  to  stand 
over  for  judgment,  not  so  much  from  any  doubt  of  what  was  the 
justice  of  the  case,  as  bv  reason  of  the  nature  of  it,  the  CTeat  con- 
P9261  ^^<l^^^^^  ^d  importance,  and  *the  great  labor  and  abiUt^ 
^  J  of  the  argument  on  both  sides,  it  being  for  the  determi- 
nation of  the  right  and  boundaries  of  two  great  provincial  gov- 
ernments  and  three  counties ;  of  a  nature  worthy  the  judicature 
of  a  Roman  senate,  rather  than  of  a  single  Judge ;  and  my  con- 
solation is,  that,  if  I  should  err  in  my  ju(^ment,  there  is  a  judica- 
ture, equal  in  dignity  to  a  Roman  senate,  that  will  correct  it. 

It  is  unnecessary  to  state  the  case  on  all  the  particular  circum- 
stances of  evidence,  which  will  fall  in  more  naturally,  and  veiy 
intelligibly,  under  the  particular  points  arising  in  the  case. 

The  relief  prayed  must  be  admitted  to  be  the  common  and 
ordinary  equity  dispensed  by  this  Court,  the  specific  performance 
of  agreements  being  one  of  the  great  heads  of  this  Court,  and  the 
most  useful  one,  and  better  than  damages  at  law,  so  far  as  relates 
to  the  thing  in  speciCy  and  more  useml  in  a  case  of  this  nature 
than  in  most  others,  because  no  damages  in  an  action  of  covenant 
could  be  at  all  adequate  to  what  is  intended  by  the  parties,  and  to 
the  utility  to  arise  from  this  agreement,  viz. :  the  settling  and 
fixing  these  boundaries  in  peace,  to  prevent  the  disorder  and  mis- 
chiefwhich,  in  remote  countries  distant  from  the  seat  of  govern- 
ment, are  most  likely  to  happen  and  most  mischievous.  There- 
fore, the  remedy  prayed  by  a  specific  performance  is  more  neces- 
sary here  than  in  other  cases,  provided  it  is  proper  in  other  re- 
spects ;  and  the  relief  souffht  must  prevail,  unless  sufficient  objec- 
tions are  shown  by  defendant,  nho  has  made  many  and  various 
for  that  purpose. 

First,  the  point  of  jurisdiction  ought  in  order  to  be  considered, 
and,  though  it  comes  late,  I  am  not  unwilling  to  consider  it.  To  be 
sure,  a  plea  to  the  jurisdiction  must  be  oflfered  in  the  first  instance, 
and  put  in  primo  die ;  and  answering  submits  to  the  jurisdiction, 
much  more  when  there  is  a  proceeding  to  hearing  on  the  merits, 
which  would  be  conclusive  at  common  law  ;  yet  a  Court  of  equity, 
which  can  exercise  a  more  liberal  discretion  than  common  law 
Courts,  if  a  plain  defect  of  jurisdiction  appears  at  the  hearing, 
r*Q271  ^^^^^  ^^  more  make  a  decree  than  *where  a  plain  want  of 
*-  .  J  equitjr  appears.  It  is  certain  that  the  original  jurisdiction, 
in  cases  of  this  Kind  relating  to  boundaries  between  provinces, 
the  dominion  and  proprietary  government  is  in  the  King  and 
Council ;  and  it  is  rightly  compared  to  the  cases  of  the  ancient 
commotes  and  lordships  marches  in  Wales ;  in  which,  if  a  dispute 
is  between  private  parties,  it  must  be  tried  in  the  commotes  or 
lordships ;  but  in  those  disputes,  where  neither  had  jurisdiction 
over  the  other,  it  must  be  tried  by  the  King  and  Council ;  and 
the  King  is  to  judge,  though  he  might  be  a  party,  this  question 
often  arising  between  the  Crown  ana  one  lord  proprietor  of  a 
province  in  America.  So,  in  the  ca«e  of  the  marches,  it  must  be 
determined  in  the  King's  Courts,  who  is  never  considered  as  par- 
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tial  in  these  cases,  it  being  the  judgment  of  his  Judges  in  B.  E. 
and  Chancery.  So  where,  before  the  King  and  Council,  the 
King  is  to  judge,  and  is  no  more  to  be  presumed  partial  in  one 
case  than  in  the  other.  This  Courts  therefore^  has  no  original  juris- 
diction on  the  direct  question  of  the  original  right  of  the  boundaries;  and 
this  hill  does  not  stand  in  need  of  that.  It  is  founded  on  articles  exe- 
cuted in  England  under  seal^  for  mutual  considerations^  which  gives 
jurisdiction  to  the  King's  OourtSy  both  of  law  and  in  equity,  whatever  be 
the  sidfject-matter.  An  action  of  covenant  could  be  brought  in  B. 
R.  or  C.  B.,  if  either  side  committed  a  breach ;  so  might  there  be 
for  the  50002.  penalty,  without  going  to  the  Council.  There  are 
several  cases  wherein  collaterally,  and  by  reason  of  the  contract 
of  the  parties,  matters  out  of  the  jurisdiction  of  the  Court  origi- 
nally will  be  brought  within  it  Suppose  an  order  by  the  Kins 
and  Council,  in  a  cause  wherein  the  King  and  Council  had 
ori^nal  jurisdiction,  and  the  parties  enter  into  an  agreement 
under  hand  and  seal  for  performance  thereof,  a  bill  must  be  in 
this  Court  for  a  specific  performance,  and,  perhaps,  it  wUl  appear 
this  is  almost  literally  that  case.  The  reason  is,  because  none  but 
a  Court  of  equi^  can  decree  that  The  Kin^  in  Council  is  the 
proper  judge  of  the  original  right ;  and  if  the  agreement  was 
figtirly  entered  into  and  signed,  the  ♦King  in  Council  might  r^Qooi 
look  on  that,  and  allow  it  as  evidence  of  the  original  L  J 
ri^ht ;  but  if  that  aOTeement  is  disputed,  it  is  impossible  for  the 
Kmg  in  Council  to  decree  it  as  an  agreement  That  Court  cannot 
decree  in  personam  in  England,  unless  in  certain  criminal  mat- 
ters, being  restrained  therefrom  by  stat  16  Car.  1,  c.  10 ;  and, 
therefore,  the  Lords  of  the  Council  have  remitted  this  matter 
very  properly  to  be  determined  in  another  place,  on  the  foot  ot 
the  contract  The  conscienee  of  the  party  was  bound  by  this  agree- 
ment ;  and  J  being  within  the  jurisdiction  of  this  Courts  which  acts  in 
personam^  the  Court  may  properly  decree  it  as  an  agreemsnt^  if  a 
foundation  for  it  To  go  a  step  further,  as  this  Court  collaterally, 
and  in  consequence  oi  the  agreement,  judges  concerning  matters 
not  originally  in  its  jurisdiction,  it  would  decree  a  performance 
of  articles  of  agreement  to  perform  a  sentence  in  the  Ecclesias- 
tical Court,  just  as  a  Court  of  law  would  maintain  an  action  for 
damages  in  breach  of  covenant 

As  to  the  second  objection  :  If  it  was  so,  it  would  be  very  un- 
fortunate ;  for  suits  and  controversies  might  be,  for  that  reason, 
endless ;  and  this  has  subsisted  above  seventy  years.  This  objec- 
tion is  insisted  on  at  the  bar,  and  not  by  the  answer.  The  subor- 
dinate proprietors  may  a^ree  how  they  will  hold  their  rights 
between  themselves;  and  if  ft  proper  suit  is  before  the  King  in 
Council,  on  the  original  right  of  these  boundaries,  the  proprietors 
might  proceed  therein  without  making  any  other  parties  except 
themselves.  In  this  respect,  also,  it  is  properly  compared  to  the 
case  of  lordships  marches,  and  to  counties  jpalatine.  When  the 
marches  subsisted,  there  inight  be  a  suit  m  B.  R.  concerning 
iheir  boundaries;    and    the   lord  of  each  march  in  question 

VOL,  II. — 114 
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need  be  the  only  party.  If  a  matter  of  equity  arose,  either 
of  the  lordships  marches  might  have  sued  in  equity  to  settle, 
because  this  is  the  King's  court  of  general  jurisdiction  as  to 
matters  of  equity ;  and  an  agreement  between  the  parties  rela- 
tive to  these  boundaries,  if  proper  in  other  respects,  to  carry  it 
r*Q2Ql  *^^^^  ^  specific-performance,  is  a  matter  of  equity.  The 
L  J  Court  might,  indeed,  by  reason  of  their  tenure,  require 
the  Attorney-General  to  be  made  a  party,  to  know  if  he  had  any- 
thing to  object ;  but  then,  might  hold  plea  of  the  cause.  Suppose 
both  counties  palatine  were  in  subjects'  hands  (as  both  have  been 
formerly),  and  subsisted  so,  and  a  question  had  arisen  concerning 
the  boundaries  of  these  two  counties  palatine,  and  the  respective 
Earls  Palatine  had  entered  into  articles  concerning  these  bounda- 
ries, this  Court  would  have  held  plea  of  such  articles  as  well  as 
concerning  the  boundaries  of  manors,  seigniories,  and  honors; 
for  these  are  honors,  only  a  franchise  of  a  higher  nature.  To  sa^ 
that  such  a  settlement  of  boundaries  amounts  to  an  alienation,  is 
not  the  true  idea  of  it;  for,  if  fairly  made,  without  collusion 
(which  cannot  be  presumed),  the  .boundaries  so  settled  are  to  be 
presumed  to  be  the  true  and  ancient  limits.  But  suppose  it 
savors  in  some  degree  of  an  alienation,  why  ought  it  not  to  be? 
There  is  no  occasion  to  determine  that,  nor  will  f;  but  it  is  a  new 
notion,  that  the  lords  proprietors  of  these  provinces  may  not  alien 
to  natural-born  subjects.  This  is  no  opinion;  but  the  nants 
themselves  are  framed  so  as  to  be  most  open  to  alienation,  oeing 
grants  to  them  and  their  heirs,  to  be  held  in  common  socage,  not 
in  capite  of  the  Crown,  but  as  Windsor  Castle  is.  What  rule  of 
law  is  there,  that  lands  or  a  franchise  granted  to  be  held  in  com- 
mon socage,  not  in  capite,  but  as  a  particular  honor  or  manor, 
cannot  be  aliened  without  license  ?  AH  the  objections  concern- 
ing knights'  service  or  capite  lands  are  out  of  the  case,  and  the 
Act  7  &  8  Will.  3,  c.  22,  s.  16,  supposes  the  proprietors  may  alien 
to  a  natural-born  subject.  The  nrst  words  of  the  clause  there 
are,  that  they  and  their  assigns  may  be  restrained  from  alien- 
ating without  license,  which  supposes  that  it  was  assigned,  and 
this  appears  in  the  case  of  Carolina.     As  to  the  not  alienating  a 

Earcel,  the  rule  cited  out  of  the  feudists  is  not  apj^licable,  those 
ooks  treating  of  different  tenures ;  but  I  admit  neither  of  these 
proprietors  could  dismember  their  provinces,  so  as  to  alter 
r*Q^01  **^®  nature  of  the  thing  granted,  and  thereby  bind  the 
I  ^^  J  Crown,  of  whom  they  held;  for  the  tenure  and  services 
would  still  remain  on  the  whole,  and  the  Crown  might  demand 
the  whole  services  from  either.  It  is,  therefore,  something  like 
the  case  of  the  office  of  high  cohstable  of  England,  held  by 
tenure  of  grand  sergeanty ;  which  was  very  extraordinary,  to  hold 
the  manors  by  tenure  of  such  an  office.  In  Kel.  170,  and  Dy. 
285^,  the  Judges  reported  their  opinion  to  King  Henry  8,  that  tfie 
tenure  was  not  extinct  by  the  division^  but  that  the  Aing  had  a 

1 1  Inat.  106, 149, 165. 
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right  to  insist  on  the  performance  of  that  office  from  the  Duke 
of  Buckingham,  by  reason  of  his  moiety ;  but  this  exacting  the 
performance  of  the  service  from  either  subject  is  at  the  King's 
pleasure  to  do  or  not.  This  is  an  instance,  that,  in  honors  and 
tenures  of  this  kind,  the  King  cannot  be  prejudiced  by  any  alien- 
ation, division,  or  severance  between  the  parties ;  and  if  material 
services  are  reserved  on  the  grant  (though  here  it  is  by  fealty 
only,  in  lieu  of  all),  the  entire  services  might  be  exacted  from 
either,  not  being  apportionable.  But  the  settling  limits  is  not  a 
dismembering,  and  if  a  license  to  do  this  was  necessary  from  the 
Crown,  in  law  or  policy,  it  sufficiently  appears  there  was  such ; 
for  it  appears,  by  Orders  of  Council  made  in  1686  and  1709,  the 
Crown  has  not  only  recommended,  but  ordered,  this  division  to 
be  made,  so  far  as  respects  the  three  lower  counties,  as  to  which 
there  is  no  dismembering ;  for  the  dividing  line  is  thereby  exactly 
the  same;  indeed,  the  circle  is  not  within  tnese  Orders;  but  as  to 
that  no  difficulty  can  arise. 

As  to  the  third  objection :  The  tenure  of  the  planters,  Ac,  re- 
mains just  the  same  as  before,  and  is  preserved  by  this  agreement. 
The  proprietors  could  not  prejudice  them  by  their  agreement ; 
but  if  they  could,  care  is  taken  by  the  agreement  to  preserve 
them.  The  King  of  England  is  still  their  sovereign  and  supreme 
lord;  both  charters  require  the  law  of  the  respective  provinces 
should  be  conformable  to  the  law  of  England,  as  near  as  could 
be.  Consider  to  what  this  objection  goes :  in  lower  instances,  in 
the  case  of  manors  and  honors  in  *England,  which  have  r«QQ-|i 
different  customs  and  by-laws  frequently,  yet,  though  ^  J 
different,  the  boundaries  of  these  manors  may  be  settled  in  suits 
between  the  lords  of  these  manors,  without  making  the  tenants 
parties;  or  may  be  settled  by  agreement,  which  this  Court  will 
decree,  without  making  the  tenants  parties,  though  in  case  ot 
fraud,  collusion,  or  prejudice  to  the  tenants,  they  will  not  be 
bound ;  but,  notwithstanding,  it  is  binding  on  the  parties,  and  to 
be  established  as  to  them.  Suppose  two  bordering  manors  had 
been  granted  out  in  tail  in  recompense  of  services,  the  reversion 
in  fee  to  the  Crown ;  in  a  suit  between  the  lords  concerning  the 
boundaries,  it  is  not  necessary  to  make  the  king  or  tenants  paiiies 
to  this  suit.  Indeed,  the  Crown  would  not  be  bound  by  that 
agreement  or  decree ;  but  it  is  still  binding  between  the  parties. 
But  in  this  case  the  same  final  answer  occurs  that  does  unaer  the 
other  objection,  viz.,  that  if  there  is  no  fraud  or  collusion,  it  must 
be  presumed  to  be  the  true  limits,  being  made  between  the  par- 
ties in  an  adversary  interest,  each  concerned  to  preserve  his  own 
limits,  and  no  pecuniary  or  other  compensation  pretended.  And 
(abstracted  from  the  general  question  of  want  of  jurisdiction) 
suppose  either  party  insisted  there  was  such  a  breach  of  the  pro- 
viso here,  as  incurred  the  penalty,  and  brouffht  debt  in  B.  R.  for 
that  penalty,  and  the  defendant  there  brou^t  a  bill  here  to  be 
relieved  (which  probably  would  have  been  done),  the  Court  must 
have  relieved  against  the  penalty,  on  performance  of  the  artide&; 
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judging  on  the  terms  of  the  relief,  and  dispensingwith  the  point 
of  time,  the  Court  could  not  have  avoided  it.  Then  how  does 
this  case  differ  ?  For  it  will  not  be  pretended  the  King  in  Council  . 
would  have  had  plea  in  that  case ;  it  must  have  come  into  the 
King's  Courts  of  equity,  which  must  have  judged  of  the  manner 
of  performing  that  agreement 

The  next  nead  of  objection  is  taken  from  the  general  nature 
and  circumstances  of  the  agreement. 

First,  it  is  true,  the  Court  never  decrees  specifically  without  a 
r*Q^21  consideration :  but  this  is  not  without  consideration ;  *for 
L  J  though  nothing  valuable  is  given  on  the  iace  of  the  arti- 
cles as  a  consideration,  the  settling  boundaries,  and  peace  and 
quiet,  is  a  mutual  consideration  on  each  side,  and  in  all  cases  make 
a  consideration  to  support  a  suit  in  this  Court  for  performance  of 
the  agreement  for  settling  the  boundaries.^ 

The  objection  of  the  time  for  performance  being  lapsed  may  be 
answered ;  for  it  is  the  business  of  this  Court  to  relieve  against 
lapse  of  time  in  performance  of  an  agreement,  and  especially 
wnere  the  non-performance  has  not  arisen  by  default  of  the  party 
seeking  to  have  a  specific  performance,  as  it  plainly  does  not  here. 
Next  these  articles  are  not  like  submission  to  arbitration.  In 
those  cases,  generally  the  time  is  conditional  so  as  determination 
be  made  by  such  a  day ;  here  the  line  and  circle  are  agreed  on 
by  distinct,  independent  covenants,  and  that  they  shall  form  the 
boundaries  of  these  tracts  of  land ;  this,  therefore,  is  a  particular, 
certain,  specific  contract  of  the  parties,  that  there  shall  be  the 
boundaries ;  nothing  left  to  the  judgment  of  the  commissioners, 
who  are  merely  ministerial,  to  run  the  line,  &c.,  according  to  the 
agreement,  ana  set  the  marks.  Therefore,  it  is  not  like  an  awiml, 
but  is  an  agreement,  which  this  Court  will  see  pursued. 

As  to  any  imposition  or  surprise,  the  evidence  is  clearly  con- 
trary thereto.  It  would  be  unnecessary  to  enter  into  the  particu- 
lars of  that  evidence ;  but  it  appears,  the  agreement  was  origin- 
ally proposed  by  the  defendant  nimself;  he  himself  produced  the 
map  or  plan  afterward  annexed  to  the  articles ;  he  himself  re- 
duced the  heads  of  it  into  writing,  and  was  very  well  assisted  in 
making  it :  and  further,  that  there  was  a  great  len^h  of  time 
taken  for  consideration  and  reducing  it  to  form.  Sut  there  is 
something  greatly  supporting  this  evidence,  viz.,  the  defect  of 
evidence  on  the  part  of  the  defendant,  which  amounts  to  stronger 
negative  evidence  than  if  it  was  by  witnesses ;  for  it  was  in  nis 
own  power  to  have  shown  it,  if  otherwise.  Then,  am  I  to  pre- 
sume ne  was  imposed  on,  in  a  plan,  too,  sent  to  himself  by  his  own 
r*QQon  agents  ?  As  to  the  plan  itself,  *it  was  in  his  own  power : 
L  ^^^J  wth  regard  to  the  original  of  these  minutes  of  the  agree- 
ment, wrote  by  himself,  though  ordered  by  the  Court  to  be  pro- 
duced, they  are  not  produced ;  which  negative  evidence  snpportB 

^  And  see  SUtpUtan  ▼.  SUipiUan,  and  note,  ante,  p.  *S2i. 
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the  evidence  of  the  fairness  of*  carrying  on  this  agreement  on  the 
part  of  the  plaintifis. 

I  admit,  that,  though  no  imposition  or  frand,  yet  a  plain  mis- 
take contrary  to  the  intent,  would  be  a  ground  not  to  decree 
specific  performance.  But  consider  the  evidence  thereof:  the 
defendant  and  his  ancestors  were  conversant  in  this  dispute  about 
fifty  years  before  this  agreement  was  entered  into,  and  had  all 
opportunities ;  therefore,  no  ignorance, .  want  of  information,  or 
mistake,  are  to  be  presumed ;  and  in  cases  of  this  kind,  after  an 
agreement,  and  plain  mistake  contrary  to  intent  of  parties  not 
shown,  it  is  not  necessary  for  the  Court  to  resort  to  the  original 
right  of  the  parties ;  it  is  sufficient  if  doubtful.  To  consider  the 
points  in  dispute;  and  first,  upon  the  defendant's  charter,  in  which 
it  is  insisted  the  whole  40th  aegree  of  north  latitude  is  included, 
and  if  so,  that  it  is  not  to  be  limited  by  any  recital  in  the  pream- 
ble. There  is  great  foundation  to  say  the  computations  of  lati- 
tude at  the  time  of  the  grant  vary  much  from  what  they  are  at 
present ;  and  that  they  were  set  much  lower  anciently  than  what 
they  are  now,  as  appears  by  Mr.  Smith's  book,  which  is  of  repu- 
tation ;  but  I  do  not  rely  on  that,  for  the  fact  is  certainly  so.  fiut 
whatever  that  was,  does  it  take  it  in  by  the  description?  It  comes 
to  the  question,  whether  the  usque  ad  is  inclusive  or  exclusive ; 
therefore,  however  described,  the  same  question  remains.  But 
there  is  another  argument  used  by  the  plaintifiSs  to  restrain  the 
defendant's  charter  from  taking  in  the  whole  40th  degree,  viz., 
the  recital  of  it ;  for  the  plaintiffs  say,  the  information,  given  to 
the  Crown  by  Lord  Baltimore,  was,  tiiat  this  part  was  land  un- 
cultivated and  possessed  by  barbarians ;  whereas,  it  was  not  so, 
but  possessed  by  Dutch  and  Swedes ;  and,  therefore,  the  king  was 
deceived  in  his  grant.  There  is  considerable  evidence  that  Dutch 
and  Swedes  were  settled  on  the  east  part  of  that  country ;  but 
♦this  is  said  to  be  no  deceit  on  the  Crown ;  for,  though  r^qoAri 
some  stragglers  were  settled  there,  yet,  if  not  recognized  ^  J 
by  the  Crown,  that  is  not  a  settlement  I  am  of  a  different  opin- 
ion ;  for,  in  these  countries  it  has  always  been  taken,  that  that 
European  country  which  has  first  set  up  marks  of  possession  has 
gained  the  right,  though  not  formed  into  a  regular  colony ;  and 
that  is  very  reasonable  on  the  arguments  on  which  they  proceeded. 
Then,  will  not  that  affect  the  grant  ?  K  the  fact  was  so,  that 
would  be  as  great  deceit  on  the  Crown,  in  notion  of  law,  as  any 
other  matter  arising  &om  the  information  of  the  party ;  because 
such  grants  tend  to  involve  this  Crown  in  wars  and  disputes  with 
other  nations ;  nor  can  there  be  a  greater  deceit  than  a  misrepre- 
sentation tending  to  such  a  consequence,  which  would  be  a 
ground  to  repeal  the  letters  patent  by  scire  facias.  Next,  consider 
the  dispute  on  Penn's  charter,  which  grants  to  him  all  that  tract 
of  land  in  America,  from  twelve  miles  distance  from  Newcastle 
to  the  43d  degree  of  north  latitude,  &c.,  under  which  the  plain- 
tiffs do  not  pretend  a  title  to  the  three  lower  counties,  which  re- 
late to  the  two  feoffments  in  1682.     Upon  that  charter  it  is  clear, 
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by  the  proof,  that  the  true  situation  of  Cape  Henlopen  is  as  it  is 
marked  in  the  plan,  and  not  where  Cape  Cornelius  is,  as  the  de- 
fendant insists,  which  would  leave  out  great  part  of  what  was 
intended  to  be  included  in  the  grant;  and  there  is  strong  evidence 
of  seizin  and  possession  by  Penn,  of  that  spot  of  Cape  Henlopen, 
and  all  acts  of  ownership.  But  the  result  of  all  the  evidence, 
taking:  it  in  the  most  favorable  light  for  the  defendant,  amounts 
to  make  the  boundaries  of  these  countries  and  rights  of  the  par- 
ties doubtful.  Senex,  who  was  a  good  geographer,  says,  that 
the  degrees  of  latitude  cannot  be  computed  with  the  exactness  of 
two  or  three  miles ;  and  another  geographer  says,  that,  with  the 
best  instruments,  it  is  impossible  to  fix  the  degrees  of  latitude 
without  the  uncertainty  of  seventeen  miles,  which  is  near  the 
whole  extent  between  the  two  capes.  It  is,  therefore,  doubtful, 
and  the  most  proper  case  for  an  agreement,  which,  being  entered 
p^Qor-|  into,  the  parties  could  not  resort  *back  to  the  original 
'-  J  rights  between  them ;  for,  if  so,  no  agreements  can  stand ; 
whereas,  an  agreement  entered  into  fairly  and  without  surprise 
ought  to  be  encouraged  by  a  Court  of  justice. 

The  objection  of  uncertainty  arises  principally  on  the  question 
concerning  the  circle  of  twelve  miles  to  be  drawn  about  New- 
castle; it  was  insisted  on  in  the  answer,  and  greatly  relied  on  in 
America,  but  it  is  the  clearest  part  of  the  cause.  As  to  the  centre, 
it  is  said  that  Newcastle  is  a  long  town;  and  therefore,  it  not  being 
fixed  by  the  articles,  it  is  impossible  that  the  Court  can  decree  it ; 
but  there  is  no  difficulty  in  it :  the  centre  of  a  circle  must  be  a 
mathematical  point  (otherwise  it  is  indefinite),  and  no  town  can  be 
so.  I  take  all  these  sort  of  expressions  and  such  agreements  to 
imply  a  negative :  to  be  a  circle  at  such  a  distance  from  Newcastle, 
ana  no  part  to  be  further.  Then  it  must  be  no  further  distant  from 
any  part  of  Newcastle.  Thus,  to  fix  a  centre,  the  middle  of 
Newcastle,  as  near  as  can  be  computed,  must  be  found,  and  a 
circle  describing  round  that  town,  which  is  the  fairest  way,  for 
otherwise  it  might  be  fourteen  miles  in  some  parts  of  it,  if  it  is  a 
long  town.  Then  what  must  be  the  ^tent  of  the  circle?  It  is 
given  at  the  bar,  though  not  in  the  answer.  It  cannot  be  twelve 
miles  distant  from  Newcastle,  unless  it  has  a  semi-diameter  of 
twelve  miles;  but  there  is  one  argument  decisive,  without  enter- 
ing into  nice  mathematical  questions :  the  line  to  be  the  dividing 
line,  and  to  be  drawn  north  from  Henlopen,  was  either  to  be  a 
tangent  or  intersecting  from  that  circle;  and  if  the  radius  was  to 
be  of  two  miles  only,  it  would  neither  touch  nor  intersect  it,  but 
go  wide.  There  is  no  difference  as  to  the  place  or  running  of 
the  line  from  south  to  north,  though  there  is  as  to  the  cape  from 
which  it  is  to  commence. 

As  to  the  seventh  head  of  this  objection,  it  is  truly  said,  that 
agreements  must  be  decreed  entire,  or  not  at  all.     As  to  the 

JJaintiff's  estate  and  possession,  this  must  concern  only  the  three 
ower  counties,  which  plainly  passed  by  the  feoffment     I  will  lay 
aside  the  question  of  estoppel,  which  is  a  nice  consideration;  for 
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the  Duke  of  York,  being  *theii  in  nature  of  a  common  r^qofj-i 
person,  was  in  a  condition  to  be  estopped  by  a  proper  L  J 
instrument  In  1683  the  Duke  of  York  takes  a  new  cfrant  from 
the  Crown,  and,  having  granted  before,  was  bound  to  make 
further  assurance;  for  the  improvements  made  by  Penn  were  a 
foundation  to  support  a  bill  in  equity  for  further  assurance.  The 
Duke  of  York,  tnerefore,  while  a  subject,  was  to  be  considered 
as  a  trustee;  why  not  afterward  as  a  royal  trustee?  I  will  not 
decree  that  in  this  Court,  nor  is  it  necessary,  but  it  is  a  notion 
established  in  Courts  of  revenue  by  modem  decisions,  that  the 
king  may  be  a  royal  trustee;  and  if  the  person  from  whom  the 
king  takes  by  descent  was  a  trustee,  there  may  be  grounds  in 
equity  to  support  that;  and  if  King  James  ii,  after  comine  to  the 
Crown,  was  a  royal  trustee,  his  successors  take  the  legal  estate 
under  the  same  equity;  and  it  is  sufficient  for  the  plaintiffs  if 
they  have  an  equitable  estate.  Then,  consider  this  m  point  of 
possession  of  the  Penns,  the  proof  of  which  is  very  clear:  they 
have  been  permitted  to  appoint  governors  of  these  lower  counties, 
which  have  been  approved  by  the  Crown,  according  to  the  statute 
of  King  William.  Indeed,  all  the  acts  of  possession  are  with  a 
salvo  jure  to  the  Crown;  but  the  evidence  for  the  defendant 
amounts  to  this:  not  of  a  real  possession  or  enjoyment,  but  of 
attempts  to  take  possession,  sometimes  by  force,  sometimes  bv 
inciting  people  to  come  there ;  otherwise,  why  would  Lord  Balti- 
more grant  here  for  half  what  he  granted  in  other  places  ?  Which 
shows  plainly  it  was  an  invitation  to  get  settlers  there  under  their 
title,  ^ow  I  am  of  opinion  that  full  and  actual  possession  is 
sufficient  title  to  maintain  a  suit  for  settling  boundaries;  a  strict 
title  is  never  entered  into  in  cases  of  this  kind,  neither  ought  it. 
But  what  ends  this  point  of  want  of  title  to  convey,  is,  that  no 
part  of  the  lower  counties  is  left  to  be  conveyed  by  the  plaintiffs 
to  the  defendant;  so  that,  nothing  being  to  pass  by  the  plaintiffs, 
it  is  n(jt  material  whether  thev  have  title  to  convey  or  not.  But 
now,  in  cases  of  this  kind,  of  two  great  territories  held  of  the 
Crown,  I  will  say,  once  for  all,  that  long  possession  and  enjoy- 
ment, peopling  and  cultivating  countries,  is  one  *of  the  ri^qon-i 
best  evidences  of  title  to  lands,  or  districts  of  lands,  in  L  J 
America  that  can  be ;  and  so  have  I  thought  in  all  cases  since  I  have 
served  the  Crown;  for  the  great  beneficial  advantages  arising  to 
the  Crown  from  settling,  &c.,  is,  that  the  navigation  and  the  com- 
merce of  this  country  is  thereby  improved.  Those  persons,  there- 
fore, who  make  these  settlements,  ought  to  be  protected  in  the 
possession,  as  far  as  law  and  equity  can ;  and  both  these  proprie- 
tors appear  to  have  great  merit  with  reeard  to  the  Crown  ana  the 
public;  for  these  two  provinces  have  been  improved  in  private 
families  to  a  great  degree,  to  the  advantage  of  tneir  mother  coun- 
try; this  regards  the  three  lower  counties,  the  strength  of  which 
is  vastly  on  the  side  of  the  plaintiffs. 

As  to  the  Court's  not  enforcing  the  execution  of  their  judg- 
ment, if  they  could  not  at  all,  I  agree  it  would  be  vain  to  make  a 
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decree ;  and  that  the  Court  cannot  enforce  their  own  decree  in  rem 
in  the  present  case.  But  that  is  not  an  objection  against  making 
a  decree  in  the  cause ;  for  the  strict  primary  decree  in  this  Courts 
as  a  Court  of  equity,  is  in  personam,  long  before  it  was  settled 
whether  this  Court  could  issue  to  put  into  possescdon  in  a  suit  of 
lands  in  England,  which  was  first  beg^un  and  settled  in  the  time 
of  James  i,  but  ever  since  done  by  injunction  or  writ  of  osmten/ 
to  the  sheriff;  but  the  Court  cannot  to  this  day,  as  to  lands  in 
Ireland  or  the  plantations.  In  Lord  King's  time,  in  the  case  of 
Hichardson  v.  HamUUmj  Attorney-General  of  Pennsylvania,  which 
was  a  suit  of  land  and  a  house  in  the  town  of  Philadelphia,  the 
Court  made  a  decree,  though  it  could  not  be  enforced  in  rem. 
In  the  case  of  Lord  Anglesey y  of  land  lying  in  Ireland,  I  decreed 
for  distinguishing  and  settling  the  parts  of  the  estate,  though 
impossible  to  enrorce  that  decree  in  rem ;  but  the  party  being  m 
England,  I  could  enforce  it  by  process  of  contempt  in  personam 
and  sequestration,  which  is  the  proper  jurisdiction  of  this  Court 
And,  indeed,  in  the  present  cas^,  if  the  parties  want  more  to  be 
done,  they  must  resort  to  another  jurisaicti on;  audit  looks, by 
the  order  in  1735,  as  if  that  was  in  view,  liberty  being  thereby 
given  to  resort  to  that  Board. 

|-^go^-|  ^This  opens  a  way  to  that  part  of  the  case  relating  to  the 
^  J  Crown.  The  Attorney-General  acts  a  very  impartial 
part;  and  I  shall  express,  in  the  fullest  words,  that  this  decree  is 
entirely  without  prejudice  to  any  prerogative,  right,  or  interest  in 
the  Crown.  I  will  go  further,  that,  as  I  do  not  know  how  far 
that  interest  of  the  Crown  may  be,  I  will  reserve  liberty  for 
either  party  to  apply  to  this  Court,  if  by  any  act  or  right  of  the 
Crown  execution  of  this  shall  be  obstructed ;  for  the  Court  is  at 
liberty  to  suspend  its  decree,  if  a  difficulty  to  perform  it  is  shown; 
and  I  will  reserve  fhrther  directions  as  between  the  parties,  as  to 
that  matter,  so  de  novo  arising.  Judgments  have  been  at  law 
with  a  salvo  jure  of  the  Crown ;  as  in  Rastal  ft  Coke's  Entries, 
in  the  title  of  Intrusion  and  Quo  Warranto,  which,  particulariy 
in  the  cases  of  lands  relating  to  intrusion,  is  very  analogous  to 
the  present. 

I  am  of  opinion,  therefore,  to  decree  a  specific  performance 
of  this  agreement,  without  prejudice  to  any  right,  ftc,  of  the 
Crown. 

Kext,  as  to  the  point  of  costs ;  for  which  must  be  considered 
what  passed  in  America  and  in  England.  As  to  what  passed 
antocedent  to  granting  the  commission,  it  is  very  fair  on  both 
sides;  all  the  objection  arising  from  that  is  the  defence  against 
the  performance,  and  that  there  are  no  grounds  for  the  defence 
from  frtiud,  imposition,  or  mistake,  which  are  made  the  heads  for 
it.  But  in  America  the  defendant's  commissioners  behaved  with 
great  chicane  in  the  points  they  insisted  on ;  as,  the  want  of  a 
centre  of  a  circle,  and  the  extent  of  that  circle,  viz.,  whether  a 
diameter  of  two  or  of  twelve  miles,  the  endeavoring  to  take 
advantage  of  one  of  the  plaintiff'  commissioners  coming  too 
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late,  to  make  the  plaintiffi  incur  the  penally.  It  is  plain  from  the 
articles,  both  sides  should  be  answerable  for  de&ult  of  their  com- 
missioners ;  the  penalty  shows  the  intent,  though  I  own  this  is 
not  that  case ;  but  I  do  not  go  on  that  The  defendant  has  been 
misled  by  his  commissioners  and  agents  in  America,  to  make 
their  objections  his  defence,  which  brings  it  nearer  to  himself; 
and  though  he  would  not  at  all  have  thought  of  it  as  from  him- 
self (so  '*'that  I  impute  nothing  in  the  least  dishonorable  r^tcgog-i 
to  him),  yet  I  must  take  it  as  his  own  act,  and  then  should  ^  ^ 
not  do  complete  justice  if  I  did  not  give  the  plaintiffs  the  costs 
of  this  suit  to  this  time,  to  be  taxed,  reserving  subseauent  costs. 
His  Lordship,  having  directed  that  the  plaintiffs  ana  defendant 
should  quietly  nold,  according  to  the  articles,  altered  that,  for  it 
would  be  improper  to  have  a  decree  in  this  Court  for  quiet 
enjoyment  of  lands  in  America,  which  would  occasion  continual 
applications  to  this  Court  for  contempts,  &c.,  and  that  it  ought  to 
be  the  proper  jurisdiction.* 

Mr.  Solicitor-Oeneral  in  his  argument  cited  the  Massachusetts 
Bay  Company  against  The  King^  in  1746,  in  the  council,  as  to 
settling  boundanes,  where,  on  petition  by  the  plaintiffs  to  rehear, 
the  committee  reported  that  there  was  no  instance  of  rehearing 
on  an^  appeal,  which  would  be  mischievous  unless  on  some  very 
particular  circumstances,  as  new  discovery  or  fraud  concealed ; 
and  therefore  the  petition  was  rejected. 


In  the  important  case  of  Penn  v.  Lord  Ba&imare,  Lord  Hardwicke 
recognized  and  acted  upon  the  principle  now  so  firmly  established,  that 
equity,  as  it  acts  primarily  in  personam,  and  not  merely  in  rem,  may, 
where  a  person,  against  whom  relief  is  sought,  is  within  the  jurisdiction, 
make  a  decree,  upon  the  ground  of  a  contract,  or  any  equity  subsisting 
between  the  parties,  respecting  property  situated  out  of  the  jurisdiction. 
See  also  Scott  v.  NesbiU,  14  Ves.  438  ;  and  Maunder  v.  Idayd,  2  J.  &  H. 
718.  Where  a  bill  filed  by  one  of  the  parties  in  England  to  wind  up  a 
partnership  in  Hayti  was  entertained  :  and  see  Hendrick  v.  Wood,  9  W. 
R.  794 ;  Rainy  v.  Ellis,  26  L.  T.  Rep.  (N.  8.)  602. 

In  the  old  case  of  The  Earl  of  Athol  v.  Earl  of  Derby,  1  Ch.  Ca.  220,  a 
contract  respecting  the  Isle  of  Man,  though  out  of  the  jurisdiction,  was 
enforced  by  the  Court  of  Chancery  in  England.  So,  in  Archer  v.  Preston, 
cited  1  Vem.  77 ;  1  Eq.  Ca.  Ab.  133,  pi.  3,  there  was  a  contract  concern- 
ing lands  in  Ireland ;  and  the  ^defendant,  coming  into  England, 
a  bill  was  filed  against  him,  and  a  ne  exeat  regno  granted.  And  ^  -^ 
in  Toller  v.  Carteret,  2  Vem.  495,  where  a  bill  was  filed  by  the  mortgagee  for 

^Sae  tii«  decree.  Belt's  Supplement  to  Vei.  sen.  194. 
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foreclosure  of  the  Island  of  Sark,  the  defendant  pleaded  to  the  juriadictioQ 
of  the  Court,  that  the  Island  of  Bark  was  part  of  the  Duchy  of  Normaodj, 
and  had  laws  of  its  own,  and  was  not  under  the  jurisdiction  of  the  Goart 
of  Chancery ;  but  the  Lord  Keeper,  Sir  Nathan  Wright,  overruled  the 
plea,  observing,  *'  that  the  Court  of  Chancery  had  jurisdiction,  the  defend- 
ant being  served  with  process  here,  and  equitas  agit  in  personam,  which 
is  an  answer  to  the  objection." 

So,  where  there  are  trusts  affecting  lands  situated  in  a  foreign  country, 
if  the  trustee  is  resident  in  England,  they  will  be  enforced :  Earl  of  KU- 
dare  v.  EusUuse,  1  Vem.  419, 422 ;  1  Eq.  Ca.  Ab.  133,  pi.  4 

And  a  tenant  in  common  of  lands  in  Ireland,  resident  here,  was  held 
liable  to  an  account  for  waste  committed,  upon  a  bill  filed  by  another 
tenant  in  common :  Carteret  v.  Petty^  2  Swanst  323,  n.  See  S.  C,  nom. 
CaHwrigkt  v.  Pettua,  2  Ch.  Ca.  214. 

In  Lord  OransUywn  v.  Johnsiony  3  Ves.  170,  a  creditor,  having  fraudu* 
lently  obtained  a  judgment  in  one  of  the  West  Indian  islands  (St  Christo- 
pher's) against  his  debtei^  then  absent  from  the  island,  and  sold  his 
debtor's  real  estate  there,  and  become  the  purchaser  thereof,  upon  a  bill 
being  filed  in  England,  the  sale  was  set  aside  by  Sir  R.  P.  Arden,  M.  B. 
'*  Upon  the  whole,"  he  observed,  '*  it  comes  to  this :  that,  by  a  proceeding 
in  the  island,  an  absentee's  estate  may  be  brought  to  wti%  and  fojr  what- 
ever interest  he  has,  without  any  particular  upon  which  they  are  to  Ud. 
The  question  is,  whether  any  Court  will  permit  the  transaction  to  avail  to 
that  extent  It  is  said,  this  Court  has  no  jurisdiction,  becatlse  it  is  a  pro- 
ceeding in  the  West  Indies.  It  has  been  argued,  very  sensibly,  that  it  is 
strange  for  this  Court  to  say  it  is  void  by  the  laws  of  the  island,  or  for 
want  of  notice.  I  admit,  I  am  bound  to  say,  that,  according  to  those  laws, 
a  creditor  may  do  this.  To  that  law  he  has  had  recourse,  and  wishes  to 
avail  himself  of  it:  the  question  is,  whether  an  English  Court  will  permit 
such  a  use  to  be  made  of  the  law  of  that  island,  or  any  other  country.  It 
is  sold,  not  to  satisfy  the  debt,  but  in  order  to  get  the  estate  (which  the 
law  of  that  country  never  could  intend)  for  a  price  much  inadequate  to 
the  real  value,  and  to  pay  himself  more  than  the  debt  for  which  the  suit 
was  commenced,  and  for  which  only  the  sale  could  be  holden.  It  was  not 
much  litigated,  that  the  Courts  of  equity  here  have  an  equal  right  to  in- 
terfere with  regard  to  judgments  or  mortgages  upon  lands  in  a  foreign 
r*<)41 1  *^^^^^  ^  upon  lands  here.  Bills  are  often  filed  upon  lands  in 
the  West  Indies.  The  only  distinction  is,  that  this  Court  cannot 
act  upon  the  land  directly,  but  acts  upon  the  conscience  of  the  peHton 
living  here:  Archer  v.  Predon,  Lord  Arglasae  v.  Muschamp,  Lord 
Kildare  v.  Eustace,  1  Eq.  Ca.  Abr.  133;  1  Vern.  75,  135,  419. 
Those  cases  clearly  show,  thai,  with  regard  to  any  contract  made^  or 
equity  between  persona  in  this  country  respecting  lands  in  a  foreign 
country,  particularly  in  the  British  dominions,  this  Court  will  hold 
ihe  same  jurisdiction  as  if  they  were  situated  in  England.    Lord  Hard- 
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wicke  lays  down  the  same  doctriDe  in  Foster  ▼.  Vassall,  3  Atk.  589. 
Therefore,  without  affecting  the  jurisdiction  of  the  Courts  there,  or  ques- 
tioning the  regularity  of  the  proceedings,  as  in  a  Court  of  law,  or  saying 
that  this  sale  would  have  been  set  aside  either  in  law  or  equity  there,  I 
have  no  difficulty  in  saying,  which  is  all  I  have  to  say,  that  this  creditor 
has  availed  himself  of  the  advantage  he  got  by  the  nature  of  those  laws, 
to  proceed  behind  the  back  of  the  debtor  upon  constructive  notice,  which 
could  not  operate  to  the  only  point  to  which  a  constructive  notice  ought : 
that  there  might  be  actual  notice  without  willful  default :  that  he  has 
gained  an  advantage  which  neither  the  law  of  this  nor  of  any  other  coun- 
try would  permit  I  will  lay  down  the  rule  as  broad  as  this: — this 
Court  will  not  permit  him  to  avail  himself  of  the  law  of  any  other  country 
to  do  what  would  be  gross  injustice."  See  8.  C,  5  Ves.  277 ;  and  Jack- 
«m  V.  Petrie,  10  Ves.  164. 

It  might  be  thought,  from  the  language  occasionally  used  by  equity 
Judges,  that  the  jurisdiction  in  personam  affecting  lands  abroad,  would 
be  exercised  in  those  cases  only  where,  although  out  of  the  jurisdiction  of 
the  Court,  they  were  situated  within  the  colonies  or  empire.  See  Foster 
V.  VassaU,  3  Atk.  589.  But  as  the  Court  does  not  afiect  to  control  the 
Courts  of  other  countries,  there  does  not  exist  in  practice,  nor,  indeed, 
upon  principle,  any  reason  for  such  distinction.  See  Angus  v.  Angus^ 
West's  Rep.  t.  Hardw.  23,  where  a  bill  having  been  filed  relative  to  lands 
in  Scotland,  for  discovery  of  rents  and  profits,  and  deeds,  and  fraud  being 
alleged.  Lord  Hardwicke  overruled  a  plea  not  averring  that  the  parties 
were  resident  out  of  the  jurisdiction,  observing,  that  the  Court  acted  upon 
the  person^  as  to  the  fraud  and  discovery,  and  that  it  would  have  been  a 
good  bill,  as  to  fraud  and  discovery,  if  the  lands  had  been  in  France ^  if 
the  person  were  resident  in  England,  for  the  jurisdiction  of  the  Court,  as  to 
frauds,  was  upon  the  conscience  of  the  party. 

Where  the  lands  are  out  of  the  jurisdiction,  although  they  be 
*within  the  colonies,  the  Court  cannot  affect  them,  directly  or 
otherwise,  than  by  proceedings  in  personam.  Thus,  in  Roberdeau  *-  ^ 
V.  Rous,  1  Atk.  543,  where  a  demurrer  was  put  into  a  bill  brought  for  the 
delivery  of  the  possession  of  a  moiety  of  lands  in  St  Christopher's,  and 
likewise  for  an  account  of  the  rents  and  profits,  although  Lord  Hardwicke 
held  that  the  bill  would  lie  for  the  account,  he  said,  that  the  Court  had 
no  jurisdiction  to  put  persons  in  possession  in  a  place  where  they  had 
their  own  methods  on  such  occasions,  to  which  the  party  might  have 
recourse;  and  that  lands  in  the  plantations  were  no  more  under  the  juris- 
diction of  this  Court  than  lands  in  Scotland,  for  it  only  agit  in  per- 
sonam. So,  in  Angus  v.  Angus,  West's  Rep.  t  Hardw.  23,  upon  a  bill 
being  filed  for  discovery,  and  for  the  possession  of  lands  in  Scotland, 
although  Lord  Hardwicke,  as  fraud  was  alleged  in  the  bill,  overruled  the 
plea,  not  stating  the  defendant  to  be  out  of  the  jurisdiction,  yet  he  said, 
^  I  am  in  doubt  as  to  parts  of  the  bill  for  relief;  for  I  cannot  give  the 
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plaintiff  possession  any  other  way  than  by  compulsion  on  the  defendant's 
person,  whilst  it  is  within  the  jurisdiction  of  the  Court.  However,  at  pres- 
ent, the  plea  must  be  overruled  without  prejudice  to  the  defendant's  in- 
sisting, by  way  of  answer,  on  the  same  matter,  against  any  decree  or  order 
being  made  relating  to  the  possession  of  the  lands  in  Scotland,  as  he  shall 
be  advised."  See  Innes  v.  MUchell,S  Jur.  N.  S.  756 ;  Good  v.  Cbod,33 
Beav.  314. 

So,  a  partition  of  lands  in  Ireland  will  not  be  decreed  in  England ;  as 
to  which.  Lord  Nottingham  is  rejwrted  to  have  said,  in  Oartwrighi  v. 
Pettiu,  2  Cb.  Ca.  214,  **  he  could  not  here  proceed,  for  he  could  not  award 
a  commission  into  Ireland.  And  the  bill  for  a  partition  was  ia  the  nature 
of  a  writ  of  partition  at  the  common  law,  which  lieth  not  for  lands  in  Ire- 
land ;"  see  S.  C,  nom.  Carteret  v.  Petty,  2  Swanst  323,  n. ;  see  also  and 
consider,  Haulditeh  v.  Lord  Donegal,  8  Bligh.  N.  8.  301,  345 ;  Exparit 
FoUard,  Mont.  &  C.  239,  reversing  8.  C,  3  Mont.  &  Ayr.  340 ;  Water- 
house  V.  Stansfield,  9  Hare,  234 ;  10  Hare,  254 ;  Martin  v.  Martin,  2  Buss. 
&  My.  507  ;  Nelson  v.  Bridport,  8  Beav.  547. 

Nor  will  a  Court  of  equity  direct  an  issue  to  try  the  validity  of  a  will, 
of  lands  out  of  the  jurisdiction.  This  was  decided  in  IHke  v.  Hocare,  2 
Eden,  182,  where  the  testator  made  his  will  in  England,  devising  land  in 
Pennsylvania.  Although  there  were  other  reasons  for  refusing  the  issue, 
Lord  Northington  said,  that  he  built  his  opinion  materially  upon  the  fact 
of  the  lands  lying  in  Pennsylvania.  "  A  will,"  said  his  Lordship,  '*  of 
r*94S1  ^^^^  Ij^Qg  ^  <^7  0^  ^^^  colonies  is  not  triable  in  '''Westminster 
Hall.  If  it  were,  it  would  be  introductive  of  great  confusion,  and 
be  very  detrimental  to  the  colonies.  We  have  colonies  and  £Eu;torieB  in  the 
four  quarters  of  the  world,  and  each  colony  and  factory  have  distinct  laws 
of  their  own.  Judges  in  Westminster  Hall  are  not  acquainted  with  the 
laws  of  the  several  colonies  and  &ctorieB:  they  are  local."  In  Penn  v. 
Lord  Baltimore  (1  Ves.  444),  Lord  Hardwicke  made  the  distinction,  and 
said  it  was  the  contract  that  gave  the  Court  jurisdiction  in  that  case,  the 
principles  of  equity  being  the  same  in  all  places.  **  What  weighs  strongly 
with  me  is,  that  no  issue  was  ever  directed  to  try  a  will  of  lands  in* Ireland. 
It  was  attempted  in  Lord  Robert  Manners*  case,  but  given  up ;  and  that 
was  as  strong  a  case  as  this.  Mr.  Calwell,  the  testator,  lived  and  died  in 
England,  never  was  but  once  in  Ireland  to  see  his  estate,  and  his  will  was 
made  in  London."  See  also  Boyse  v.  Coklough,  1  K.  &  J.  124 ;  Norris 
V.  Chambers,  29  Beav.  246 ;  9  W.  R.  (L.  C.)  259. 

In  the  principal  case,  Lord  Hardwicke  disclaims  any  original  jurisdic- 
tion of  the  Court  as  to  the  direct  question  of  the  boundaries,  and  puts  it 
expressly  upon  the  articles  entered  into  between  the  parties.  See,  however, 
TuOochY.  Hartley,  1 Y,  A  C.  C.  C.  114. 

Upon  the  same  principle,  where  a  charity  is  to  be  established  out  of 
England,  as  in  Scotland,  the  Court,  not  having  jurisdiction  to  administer 
the  fund,  will  pay  the  money  to  the  persons  whom  the  testator  has  selected 
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as  the  instruments  of  his  benevolence:  The  Provost  of  Ediniurg  ▼.  Anbery, 
Amb.  236;  Attorney- Ghneral  v.  Lepine,  2  Swanst  181 ;  Minet  y.  VuUiamy^ 
1  Russ.  113.  n.;  Emery  v.  Hill,  Id.  112;  Attorney- OenercU  r.  Sturge,  19 
Beav.  597. 

Where  real  property  in  a  colony  is  vested  in  the  Queen,  not  by  preroga- 
tive, but  under  an  Act  of  the  provincial  legislature,  for  the  purposes  of 
the  province,  and  subject  to  any  future  directions  which  may  be  given  by 
the  provincial  legislature,  the  Queen,  for  the  purpose  of  any  claims  to  such 
lands  made  under  the  provincial  statutes,  is  not  to  be  regarded  as  within 
the  jurisdiction  of  the  English  Court  of  Chancery,  nor  does  the  Petition  of 
Right  Act,  1860  (23  &  24  Vict,  c  34),  give  such  jurisdiction :  see  Re 
JETolmes,  2  J.  &  H.  527 :  there,  by  a  canal  Act  of  the  provincial  legisla- 
ture of  Canada,  land  taken  for  a  canal  was  vested  in  the  Queen.  By  a 
second  Provincial  Act  the  land  so  taken  was  vested  in  the  officers  of  Her 
Majesty's  Ordnance ;  and  it  was  enacted  that  so  much  of  the  land  taken 
as  had  not  been  used  for  the  canal  should  be  restored  to  the  owners.  By 
a  third  Provincial  Act  the  lands  were  revested  in  the  Queen,  for  the  pur- 
poses of  the  colony,  and  subject  to  future  colonial  legislation.  A  petition 
♦of  right  being  presented,  by  suppliants  claiming  the  restoration  p^Q^., 
of  certain  lands  taken  for  the  canal  from  their  predecessors  in  title,  ^  -' 
but  not  used,  a  demurrer  was  allowed  by  Sir  W.  Page  Wood,  V.  C,  on 
the  ground  that  the  Court  had  no  jurisdiction.  "  I  have  assumed,'*  said 
his  Honor,  "  that  there  is  a  trust  to  reconvey  to  the  suppliants,  and  that 
their  rights  are  not  merely  legal,  and  that  a  Court  of  equity  will  execute 
a  trust  of  the  kind  with  reference  to  land  in  a  foreign  country ;  but  in 
order  that  this  may  be  so,  it  is  requisite  that  the  trustee  should  be  present 
in  this  country,  and  subject  to  the  operation  of  such  decree  as  the  Court 
may  make.  Now  it  is  said  that  the  Queen  is  present  here,  and  therefore 
amenable  (by  virtue  of  the  recent  Act)  to  the  jurisdiction  of  this  Court. 
But  it  would  be  at  least  as  correct  to  say,  that,  as  the  holder  of  Canadian 
land  for  the  public  purposes  of  Canada,  the  Queen  should  be  considered  as 
present  in  Canada  and  out  of  the  jurisdiction  of  this  Court." 

In  some  cases  of  doubtful  authority,  a  power  was  assumed,  which  cer- 
tainly would  not  now  be  exercised,  of  granting  sequestrations  against  the 
estates  of  defendants  situated  in  Ireland :  Arglaese  v.  Musehamp,  1  Vem. 
76,  and  Sir  John  Fryer  v.  Bernard,  2  P.  Wms.  261.'  But  the  reasons 
given  by  Lord  Macclesfield  in  the  latter  case,  as  observed  by  Lord 
Brougham  in  Lord  Portarlington  v.  Sotdby,  3  My.  &  K.  109,  plainly 
show,  that  he  went  upon  a  ground  which  would  now  be  untenable,  viz., 
what  he  terms  the  superintendent  power  of  the  Courts  of  this  country  over 
those  in  Ireland ;  and,  indeed,  he  supports  his  order  by  expressly  referring 
to  the  right  then  claimed  by  the  King's  Bench  in  England  to  reverse  the 
judgments  of  the  King's  Bench  in  Ireland — a  pretension  which  has  long 
ago  been  abandoned,  and  has,  indeed,  been  discontinued  by  parliamentary 
interposition. 
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Although  it  19  difficult  to  reconcile  all  the  cases  upon  the  subject,  the 
principle  upon  which  the  Court  proceeds  and  the  limits  to  its  jurisdiction 
have  been  well  laid  down  by  a  learned  writer,  viz.,  that,  *'  the  claim  to 
affect  foreign  lands  through  the  person  of  the  party  must  be  strictly 
limited  to  those  cases  in  which  the  relief  decreed  can  be  entirely  obtained 
through  the  party'^  personal  obedience :  if  it  went  beyond  that,  the  assump- 
tion would  not  only  be  presumptuous  but  ineffectual :"  Westlake's  Private 
Internat.  Law,  p.  58. 

As  to  restraining  a  person  from  proceeding  in  Courts  out  of  the  jurisdic- 
tion, which,  as  incident  to  its  jurisdiction  in  personam,  the  Court  of 
Chancery  has  power  to  do,  see  ante,  p.  *631,  and  The  Canon  Iran  Omr 
pdny  V.  Maclaren^  5  Ho.  Lo.  Ca.  416. 

r^f  9451  ^^  "^^  ^  ^^^  observed  that  *the  7th  Rule  of  the  10th  of  the  Con- 
solidated Orders,  made  in  almost  the  same  terms  as  the  33d  Order 
of  May,  1845,  provides  that  where  a  defendant  in  any  suit  is  out  of  the 
jurisdiction  of  the  Court,  the  Court,  upon  application,  supported  by  such  evi- 
dence as  shall  satisfy  the  Court  in  what  place  or  country  such  defendant  is  or 
may  probably  be  found,  may  order  that  a  copy  of  the  bill  under  the  statute 
15  &  16  Vict.  c.  86,  s.  3,  and,  if  an  answer  is  required,  a  copy  of  the  inter- 
rogatories, may  be  served  on  such  defendant,  in  such  place  or  country  or 
within  such  limits  as  the  Court  thinks  fit  to  direct." 

It  has  been  decided,  after  many  conflicting  decbions,  that  this  order  is 
not  in  excess  of  the  statutory  jurisdiction  under  which  the  orders  mere 
made,  and  that  the  operation  of  the  rule  is  not  confined  to  suits  concerning 
lands,  or  stock,  or  shares,  within  the  statutes,  2  Will.  4,  c.  33,  and  4  &  5 
Will.  4,  c.  82 :  see  Drummond  v.  Drummond,  2  L.  B.  £q.  335 ;  2  L.  R 
Ch.  App.  82,  reversing  Cockney  v.  Anderson^  1  De  G.  Jo.  &  Sm.  365, 
affirming  the  decision  of  Sir  John  Bomilly,  M.  R  (reported  31  Beav. 
452) ;  FoUy  v.  Maillardet,  1  De  O.  Jo.  &  Sm.  389,  reversing  the  decision 
of  Sir  John  Stuart,  V.  C.  (reported  12  W.  B.  (V.  C.  S.)  335)  ;  Samuel  v. 
Rogers^  1  De  O.  Jo.  &  Sm.  396.  See,  also,  Whitmore  v.  Ryan^  4  Hare, 
612 ;  Steel  v.  StuaH,  1  Hem.  &  M.  793 ;  Firday  v.  BarUm,  1  L  B.  Eq.  61 ; 
Canny  v.  Fox,  4  I.  B.  Eq.  410. 

Although  parties  out  of  the  jurisdiction  may,  under  this  order,  be  served 
abroad,  this  will  not  enable  the  Court  to  give  any  relief  which  it  could 
not  give  before  its  promulgation  (Cookney  v.  Ander$on,Sl  Beav.  452, 468; 
Maunder  v.  Lloyd,  2  J.  &  H.  718).  The  power,  however,  of  the  Court 
under  this  order  to  direct  service  abroad,  ought  to  be  exercised  with  great 
circumspection  (  4  Hare,  618).  And  see  Innes  v.  Mitchell,  4  Drew.  57 ; 
1  De  G.  <fe  Jo.  423 ;  Meiklan  v.  Campbell,  24  Beav.  100 ;  Maclean  v.  Dauh 
eon,  27  Beav.  25 ;  4  De  O.  <fe  Jo.  150. 

An  administration  summons,  where  the  estate  consists  of  stock  and 
shares  in  England,  is  a  euU  within  the  meaning  of  the  statute  4  &  5  WilL 
4,  c.  82,  which  the  Court  has  given  leave  to  serve  upon  defendants  abroad: 
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Cohen  v.  Aloan,  1  De  O.  Jo.  &  Sm.  398,  overruling  Lester  v.  Bond,  1  Dr. 
&  8m.  392. 

Ab  to  the  jurisdiction  of  the  Court  of  Chancery  of  the  County  Palatine 
of  Lancaster  in  cases  where  part  of  the  subject-matter  of  the  suit  consists 
of  lands  locally  situate  out  of  the  jurisdiction,  see  Wynne  ▼.  Hughes,  26 
Beav.  377  ;  28  L.  J.  N.  8.  (Ch.)  485. 


No  principle  of  equity  jurispru- 
dence is  more    firmly  established 
than  that  relief  will  not  be  refused 
merely  because  the  subject-matter 
of  the  controYersy  is  out  of  the  ju- 
risdiction, if  the  cause  is,  in  other 
respects,  a  proper  one  for  the  appli- 
cation of  such  relief;  for  chancery, 
'acting  in  personam  and  not  in  rem, 
holds  the  conscience  of  the  parties 
bound  without  regard  to  the  situs  of 
the  property ;  CarringUm  v.  Brent, 
1  McLean,  167 ;  affirmed  nam.  CcUd- 
well  v.  CarringUyn,  9  Peters,  86; 
Waihins  v.  Hotman,  16    Id.   25; 
Dickinson  v.  Hoomes,  8  Orattan, 
363;    White  v.    White,  7  Gill  & 
Johnson,  208;  Guild  v.  Guild,  16 
Alabama,  121 ;  Great  Falls  Co.  y. 
Worster,  3  Foster,  462;  Moore  v. 
Hoodj    9    Richardson,    £q.    311; 
Mead  v.  Merritt,  2  Paige,  Ch.  402 ; 
Hawley  v.  James,  7  Id.  213 ;  De- 
Klyn  v.  Watkins,  3  8andford,  Ch. 
185 ;  Bailey  v.  Ryder,  10  New  York, 
363 ;  Wood  v.  Warner,  2  McCarter, 
Ch.  81 ;  Boss  v.  BaUroad   Co.,  53 
(Georgia,  514.    Hence,  in  a  suit  for 
specific  perfclrmance  against  a  de- 
fendant within  the  jurisdiction,  and 
duly  served  with  process,  it  is  no 
defence  that  the  lands  to  be  affected 
by  the  decree  are  situate  in  another 
State  or  country  {Sutphen  v.  Fowler, 
9  Paige,  280 ;  The  Episcopal  Church 


V.  Wiley,  2  Hill,  Ch.  584 ;  Shattuck 
V.  Cassidy,  3  Edwards,  152 ;  Netotan, 
V.  Branson,  13  New  York,  587 ;  Far- 
ley  V.  Shippen,  Wythe,  Ch.  Cas.  135; 
Guerrafd  v.  Fowler,  1  Hen.  &  Mun- 
ford,  4 ;  Penn  v.  Hayward,  14  Ohio 
8t  302 ;  Hearst  v.  Kuydenhall,  16 
Texas,  327 ;  Miller  v.  Busk,  17  Id. 
170;  Pingree  v.  Coffin,  12  Gray, 
304 ;  Davis  v.  Parker,  14  Allen,  94 ; 
Braum  v.  Deemond,  100  Mass.  267), 
as  the  incapacity  to  enforce  the  de- 
cree in  rem  constitutes  no  objection 
to  the  right  to  entertain  the  suit ;  1 
Story's  £q.  Juris.  §  744. 

The  extent  to  which  this  principle 
is  carried  is  illustrated  by  the  case 
of  Cleveland  v.  Burrill,  25  Barbour, 
532,  where  a  contract  relating  to 
lands  lying  without  the  jurisdiction 
of  the  Court,  and  which  was  not 
only  executed,  but Vas  to  have  been 
performed,  where  the  lands  were 
situate,  was  specifially  enforced  at 
the  suit  of  the  vendor,  who  was  him- 
self a  non-re»dent  "  It  is  strongly 
insisted,"  it  was  said  in  delivering 
the  opinion, "  that  this  Court,  cannot 
compel  the  defendant  specifically  to 
perform  such  a  contract,  and  that 
no  precedent  can  be  found  where 
specific  performance  has  been  de- 
creed under  such  circumstances.  *  * 
It  is  probably  true,  as  he  asserts, 
that  no  case  is  reported  in  which  the 
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foreign   vendor   has    pursued    the 
vendee  to  his  own  domicile,  and 
made  him  perform  a  foreign  contract 
for    hinds    situate  abroad.    There 
are,  however,  many  expressions  of 
opinion  throughout   the  books  in 
fovor  of  the  maintenance  of  such  an 
a^^tion.    One  of  them  may  be  found 
in  Ward  v.  Arredondo  (Hopkins, 
223),  where  the  chancellor  supposes 
a  case  precisely  like  the  present, 
and  says  that  if  the  foreign  vendors 
were  seeking  to  enforce  payment 
from  the  vendee,  they  might   do 
so;  that  the  vendee  Ms  here,  and 
is  subject  to  a  decree,  and  perfect 
justice  might  be  done.'    "  It  is  ad* 
mitted,  on  the  part  of  the  defend- 
ant,   that    many   adjudged    cases, 
and  many  elementary  writers  of  au- 
thority, lay  down  principles  broad 
enough  to  cover  this  case,  when 
they  say  that  a  court  of  equity  may 
decree  the  specific  performance  of 
a  contract  'for  the  sale  of  lands  in 
a  foreign  state,  and  may  compel  a 
conveyance  of  the  land  where  the 
person  of  the  defendant  is  within 
the  reach  of  its  process.    (See  2 
Story's  Eq.  Jur.  §§  743,  744,  etc. ; 
Mead   v.  MerriU,  2    Paige,  402; 
Mitchell  V.  BuncR,  Id.  606 ;  Suiphen 
V.  Fowler,  9  Id.  280;    Maeeie  v. 
Watts,  6  Cranch,  148;  DeKlyn  v. 
Waikinsy  3  Sandford,  Ch.  185 ;  Neuh 
(on  v.ArofMon,  3  Keman,  687.)  But 
it  is  alleged,  that,  however  broadly 
the  principle  to  be  deduced  from  the 
cases  may  be  laid  down,  it  must  be 
limited  to  cases  where  the  bill  is 
filed  by  a  vendee,  and  the  vendor, 
who  is  required  to  convey,  is  within 
the  jurisdiction.    I  see  no  reason, 
however,  for  thus  restricting  the  ap- 
plication of  this  principle.    On  the 


contrary,  the  jurisdiction  of  this 
Court  over  a  case  like  the  present 
seems  to  me  so  dear  and  unques- 
tionable, that  the  authorities  are 
scarcely  needed  to  support  it.    And 
the  absence  of  adjudications  Lb  rather 
to  be  attributed  to  the  fact  that 
such  a  position  is  too  unsound  to 
have  been  before  taken.    *     *     * 
That  the  contract  sought  to  be  en* 
forced  was  made  in  a  foreign  juris- 
diction, is  also  immaterial.    It  binds 
the  defendant,  wherever  he  may  be. 
His  duty  to  folfill  it  is  the  same 
everywhere.    He  cannot  relieve  his 
conscience  of  the  obligation  which 
his  contract  has  imposed  upon  it, 
merely  by  departing  from  the  terri- 
tory within  which  it  was    made 
Even  if  the  lands  contracted  to  be 
conveyed  to  him  are  to  be  considered 
as  the  real  subject-matter  of  the 
action,  the  fitct  that  they  are  situated 
abroad  cannot  deprive  this  Court  of 
its  jurisdiction.     If  the  defendant 
could,  as  is  admitted,  be  required  to 
convey  lands  situate  abroad,  he  may 
be  required  (if  that  is  necessary)  to 
receive  a  deed  for  lands  thus  situate. 
In  other  words,  the  plaintiff  may  be 
compelled  to  tender  him  such  a  deed. 
Such  a  deed  has  been  executed,  and 
is  now  in  the  hands  of  the  Court, 
ready  for  delivery  to  the  defendant, 
as  soon  as  he  shall  entitle  himself  to 
it  by  performance." 

So,  where  the  subjectrmatter  of 
the  contract  is  under  the  control  of 
the  Court,  specific  performance  has 
been  decreed  against  a  vendor  resid- 
ing in  another  State,  but  served  with 
process  while  temporarily  within 
the  jurisdiction;  Mattesany.SecfieU 
27  Wise.  671;  and  see  BaurU  v. 
MeLaughlin,  38  California,  196. 
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In  Pennsylvania,  it  is  provided  by 
statute  that  service  upon  non-resi* 
dent  defendants  may  be  made  with 
the  same  effect  as  if  process  had 
been  served  within  the  jurisdiction, 
whenever  the  suit  concerns  lands  or 
tenements,  or  any  charge  thereon, 
situate  within  the  control  of  the 
court,  or  when  one  or  more  of  the 
principal  defendants  has  previously 
been  duly  served ;  Act  of  April  6th, 
1859,  §  1,  P.  L.  387;  Purdon,  698, 
pL  51;  Ebifs  Appeal,  20  P.  R 
Smith,  311;  CoUmcarCa  Appeal,  25 
Id.  44L 

The  general  principle  that  the 
performance  of  equitable  obliga- 
tions will  be  enforced  without  re- 
gard to  the  situation  of  the  prop- 
erty to  which  they  relate,  is  not, 
however,  confined  to  specific  per- 
formance, but  extends  equally  to 
all  cases  requiring  its  application, 
where  full  relief  can  be  adminis- 
tered by  the  decree.  Thus,  in  itfoMte 
V.  Waits,  6  Cranch,  148,  a  suit  was 
instituted  in  the  Circuit  Court  of 
Kentucky  to  compel  a  conveyance 
by  the  d^endant  of  the  legal  title  to 
land  in  Ohio,  on  the  ground  that  he 
had  notice,  when  it  was  purchased, 
of  the  prior  equity  of  the  com- 
plainant, and  the  defence  taken 
was  that  the  land  lay  beyond  the 
jurisdiction  of  the  court,  and  within 
the  State  of  Ohia  This  defence 
was  overruled  by  the  court  below, 
and  afterwards,  on  appeal,  by  the 
Supreme  Court,  which  held  that  as 
the  &cts  set  forth  in  the  bill  showed 
that  the  defendant  was  equitably 
bound  to  convey  the  land,  equity 
would  enforce  the  fulfillment  of  this 
obligation  without  r^ard  to  the 
place  where  the  land  was  situated. 
VOL.  II. — 116 


"When  the  defendant  is  liable," 
said  Marshall,  C.  J.,  "either  in 
consequence  of  contract,  or  as  trus- 
tee, or  as  the  holder  of  a  l^al  title 
acquired  by  any  species  of  mala 
fdes  practiced  on  the  plaiutiJOT,  the 
principles  of  equity  give  a  court 
jurisdiction  wherever  the  person 
may  be  found;  and  the  circum* 
stance  that  a  question  of  title  may 
be  involved  in  the  inquiry,  and  may 
even  constitute  the  essential  point 
on  which  the  case  depends,  does  not 
seem  sufficient  to  arrest  that  juris- 
diction. *  *  *  The  court  is  of 
opinion  that  in  case  of  fraud,  of 
trust,  or  of  contract,  the  jurisdiction 
of  a  court  of  chancery  is  sustainable 
wherever  the  person  be  found,  al- 
though lands  not  within  the  jurisdic- 
tion of  that  court  may  be  affected  by 
the  decree."  So,  in  Vaughan  v.  Bar^ 
dxiy,  6  Wharton,  392,  a  trustee  was 
directed  to  convey  his  outstanding 
legal  title  to  lands  in  other  States ; 
and  in  Ward  v.  Arredondo,  Hop- 
kins, 213,  the  doctrine  that  rights 
gro¥ring  out  of  contract  are  not  con* 
fined  to  any  special  locality  was 
applied  under  circumstances  some- 
what peculiar,  and  where  both  the 
parties  to  the  contract,  and  the 
property  to  which  it  related,  were 
beyond  the  reach  of  the  court. 
The  defendants,  who  resided  at 
Havana,  had  agreed  to  sell  land 
to  the  complainants,  who  were  resi- 
dents of  New  York,  and  had  actu- 
ally sent  a  conveyance  of  the  prop- 
erty, which  was  returned  for  some 
informality  in  its  execution.  The 
mistake  was  corrected,  and  the  deed 
placed  in  the  hands  of  the  defend- 
ants' agent  in  New  York,  but  with 
directions  not  to  deliver  it  to  the 
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complaiDante  unless  on  the  payment 
of  a  sum  of  money  in  addition  to 
that  stipulated  for  in  the  original 
contract.  Under  these  circum- 
stances, the  court  sustained  a  bill 
for  an  injunction  to  prevent  the 
agent  from  returning  the  deed  to 
the  defendants,  and  to  compel  him 
to  deliver  it  to  the  plaintiff  in  exe- 
cution of  the  contract.  The  same 
principle  was  enforced,  under  some- 
what peculiar  circumstances,  in 
Dickinson  v.  Hoomes,  8  Grattan, 
353,  and  an  heir  compelled  to  make 
satisfaction  out  of  the  real  assets 
which  had  come  to  him  by  descent 
from  his  ancestor,  for  the  breach  of 
a  covenant  of  warranty  given  by 
the  latter  during  his  life,  although 
the  lands  which  gave  rise  to  the  ob- 
ligation, and  out  of  which  it  was  to 
be  fulfilled,  were  situated  in  another 
State,  and  consequently  without  the 
jurisdiction  of  the  court  by  which 
the  decree  was  made ;  see  Rawle  on 
Covenants  for  Title,  610,  542,  n., 
4th  ed.  Bo,  too,  in  Mitchell  v.  Bunchy 
2  Paige,  606,  the  question  was  elabo- 
rately considered,  and  it  was  held 
that  when  a  debtor  fraudulently  con- 
cealed his  assets,  consisting  of  lands 
in  another  State,  equity  would  com- 
pel their  discovery  and  application 
to  the  payment  of  his  debts,  and 
would,  further,  prevent  his  departure 
by  a  ne  exeats  until  the  discovery  was 
made  and  the  decree  complied  with. 
In  the  later  case  of  Gardner  v.  Og- 
dm,  22  New  York,  327,  the  clerk  of 
a  broker  employed  by  the  plaintiff  to 
negotiate  the  sale  of  certain  lands 
in  Illinois,  having  become  the  pur- 
chaser thereof,  was,  upon  a  bill  filed 
in  New  York,  declared  to  be  a  trus- 


tee for  the  plaintiff  (ante  vol.  1,  p. 
93),  and,  after  an  exhaustive  re- 
view of  the  authorities,  ordered  to 
reconvey  the  lands  to  the  latter. 
"The  Supreme  Court  at  general 
term,"  said  Davies,  J.,  'Sn  i  ts  opinion, 
says :  '  The  action  should  have  been 
prosecuted  before  some  tribunal 
having  cognizance  of  the  subject- 
matter.  The  premises  being  in  an- 
other State,  an  action  for  the  recov- 
ery cannot  be  successfuUj  prose- 
cuted in  this  Court.'  In  thb  view 
of  the  authority  of  the  Supreme 
Court  to  entertain  this  action,  we 
think  the  learned  Cburt  below  fell 
into  a  grave  error.  It  is  true  that, 
by  section  123  of  the  Code,  actions 
for  the  recovery  of  real  property 
must  be  tried  in  the  county  in  which 
the  subject  of  the  action  is  situated; 
the  Supreme  Court  of  this  State,  as 
a  court  of  equity,  could  not,  there- 
fore, take  jurisdiction  of  an  action 
for  the  recovery  of  lands  situated  in 
another  State,  where  the  proceedings 
were  in  rem  ;  but  where  it  has  juris- 
diction of  the  proper  parties,  it  may, 
by  its  judgment  or  decree,  compel 
them  to  do  equity  in  relation  to 
lands  located  without  its  jurisdic- 
tion. The  court  in  such  a  case 
acts  in  personam.  We  r^aid  this 
as  so  well  settled  by  authoritj,  that 
it  cannot  longer  be  seriously  ques- 
tioned. A  review  of  the  authorities 
in  England  and  this  country  will, 
we  think,  place  this  matter  beyond 
all  doubt.  In  Archer  v.  Preston,  in 
which  case,  if  in  any,  the  jurisdic- 
tion was  local,  the  matter  there 
being  not  only  for  land  that  lay  in 
Ireland,  but  of  a  title  under  the  act 
of  settlement  there,  yetythe  defend- 
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ant  coming  into  England,  a  bill  was 
exhibited  against  him  there,  and  a 
ne  exeat  regno  granted,  and  he  put 
to  answer  a  contract  made  for  those 
lands.  This  case  is  cited  bj  Lord 
Chancellor  Nottingham  in  QmrU 
ArgUuse  v.  Afuschamp  (1  Vern.  75), 
and  by  Lord  Keeper  North  in  S.  C, 
(1  Vern.  135;.  Arglasse  v,MuBchamp 
was  a  case  in  which  the  plaintiff 
exhibited  his  bill  to  be  relieved 
against  an  annuity  or  rent-charge 
made  upon  lands  in  Ireland,  on. the 
ground  that  the  same  was  obtained 
by  fraud.  The  defendant  pleaded  to 
the  jurisdiction  of  the  court  that 
the  lands  lying  in  Ireland,  the  mat- 
ter was  properly  examinable  in  the 
Court  of  Chancery  there,  and  that 
that  court  in  England  ought  not  to 
interpose.  The  Lord  Chancellor 
said :  '  This  is  surely  only  a  jest  put 
upon  the  jurisdiction  of  this  court 
by  the  common  lawyers ;  for  when 
you  go  about  to  bind  the  lands,  and 
grant  a  sequestration  to  execute  a 
decree,  th^n  they  really  tell  you 
that  the  authority  of  the  court  is 
only  to  r^ulate  a  man's  conscience, 
and  ought  not  to  affect  the  estate, 
but  that  this  court  must  agere 
in  personam  only;  and  when,  as 
in  this  case,  you  prosecute  the 
person  for  a  fraud,  they  tell 
you,  you  must  not  intermeddle 
here,  because  the  fraud,  though  com- 
mitted here,  concerns  lands  that 
lie  in  Ireland,  which  makes  the 
jurisdiction  local,  and  so  would 
wholly  elude  the  jurisdiction  of  thb 
court.'  But  he  adds,  'they  certain- 
ly forget  the  case  of  Archer  and 
Preston,  (supra) ;  and  the  plea  was 
overruled,  and  the  defendant  or- 
dered to  pay  costs  for  endeavoring 


to  oust  the  court  of  its  jurisdiction. 
This  was  in  Michaelmas  term,  1682. 
Lord  Nottingham  died  in  Decem- 
ber of  that  year,  and  was  succeeded 
by  Lord  Chief  Justice  North  as 
Lord  Keeper.  In  the  succeeding 
term  (Hilary,  1682),  a  petition  was 
presented  to  the  Lord  Keeper  by 
the  defendant  for  a  reheariog  of 
his  plea  to  the  jurisdiction  of  the 
court;  but  it  was  not  allowed,  the 
Lord  Keeper  citing  only  Preston 
and  Archer's  ease.  In  the  case  of 
Earl  of  Kildare  v.  Eustace  (1  Vern. 
404),  the  plaintiff's  bill  was  to  be 
relieved  touching  the  trust  of  cer- 
tain lands  in  Ireland.  The  de- 
fendants had  appeared,  and  had  not 
objected  to  the  jurisdiction  of  the 
court,  and  the  case  coming  on  to 
be  heard,  the  Lord  Chancellor,  Jef- 
fries (in  Michaelmas  term,  1686), 
objected  that  the  court  could  not 
hold  pleas  of  lands  in  Ireland.  The 
plaintiff's  counsel  insisted  that  he 
was  entitled  to  relief  in  that  court 
by  reaaon  that  both  plaintiff  and 
defendant  were  then  in  England, 
and  that  a  court  of  equity  does  only 
agere  in  personam;  and  the  counsel 
instanced  the  precedent  of  Arglasse 
V.  Miischamp  (supra)  and  Arglasse  v. 
put  (1  Vern.  23S),  Bind  Archer's  case, 
and  insisted  there  would  be  a  All- 
ure of  justice  if  the  action  was  not 
sustained.  But  the  Lord  Chancel- 
lor overruled  the  plaintiff's  counsel, 
and  said,  in  the  cases  of  Lord  Ar- 
glasse the  fraudulent  contracts  were 
made  here  in  England,  and  there- 
upon pronounced  a  rule  for  dismiss- 
ing the  bill ;  but,, upon  the  importu- 
nity of  the  plaintiff's  counsel,  gave 
them  a  week's  time  to  search  for 
precedentSk    The  same  case  again 
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carae  up  on  the  3d  of  December 
following,  when  the  Lord  Chftucel* 
lor  and  the  judges  then  attended 
with  precedents,  and  Sir  John  Hplt 
argued  for  the  plaintiff  the  prelim- 
inary point  only,  to  wit,  whether 
the    court    had    jurisdiction,    and 
might  hold  pleas  of  the  lands  which 
lay  in   Ireland.    The    defendant's 
counsel  in  a  manner   waived  the 
preliminary  point,  and  would  not 
enter  into  the  debate  whether  the 
court  might  not  decree  the  trust  of 
lands  in  Ireland,  the  trustee  living 
here.     After    a    long    debate,  the 
judges,  concurring  with  his  lordship 
that  the  court  had  a  proper  jurisdic- 
tion in  that  case,  made  a  decree  for 
the  plaintiflfe.    Toller  v.  Oarteret  (2 
Vem.  494)  was  heard  before  Lord 
Keeper  Cowper  in  May,  1706.  The 
defendant,  Carteret,  was  the  owner 
of  the  Isle  of  Sark,  and  made  a 
mortgage  thereon  to  one  Willows, 
the  plaintiff's  intestate,  for  five  hun- 
dred years,  for  500/.    A  bill  was 
filed  in  the  Court  of  Chancery  in 
England  that  the  defendant  might 
redeem  or  be  foreclosed.    The  de- 
fendant pleaded  to  the  jurisdiction 
of   the  court   that  the  Island  of 
Sark   was  part  of  the  Duchy  of 
Normandy,  and   had   laws  of  its 
own,  and  was  under  the  jurisdiction 
of  the  courts  of  Guernsey,  and  not 
within  the  jurisdiction  of  the  Court 
of  Chancery.    The  Lord  Keeper 
overruled    the    plea,    because    the 
grant  was  of  the  whole  island  ;  and, 
secondly,  that  the  Court  of  Chan- 
cery had  also  jurisdiction,  the  de- 
fendant being  served  with  the  pro- 
cess here,  et  cBquitaa  agit  in  pergon^ 
am.     The  case  of  Lord  Baltimore 
V.  WUliam  Penn  (1  Ves.,  Sr.,  444) 


is  worthy  of  attentive  consideration. 
This  was  a  bill  filed  in  chancery 
for  a  specific  performance  of  arti- 
cles settling  the  boundaries  of  the 
colonies  of  Maryland  and  Pennsyl- 
vania, made  and  executed  between 
the  respective  proprietors  thereof. 
Two  objections  to  the  jurisdiction  of 
the  court  were  taken :    First,  that 
the  court  had  not,  and  ought  not 
to  take  jurisdiction,  for  that  the 
same  was  in  the  King  and  Council ; 
second,  that    the  agreement  ought 
not  to  be  carried  into  execution  by 
the  court,  as  it  affected  the  estates, 
rights  and  privileges  of  the  planters, 
etc.,  within   the  district,  and   the 
laws  by  which  they  live.     The  case 
seems  to  have  been   ably  argued 
and  maturely  considered  ;  for  Lord 
Hardwicke  says,  in  the  commence- 
ment of  hiff  opinion,  that  he  had 
directed  the  cause  to  stand  over  for 
judgment,  not  so  much   from  any 
doubt  of  what  was  the  justice  of  the 
case,  as  by  reason  of  the  nature 
of  it,  its  great    consequence  and 
importance,  and  the  great  labor  and 
ability  on    both  sides.     He  fully 
sustains    the    jurisdiction    of   the 
Court   of  Chancery,  and,  at  page 
447,  says :  *  The  conscience  of  the 
party  was  bound  by  this  agreement, 
and  being  within  the  jurisdiction  of 
this  court,  which  acts  in  personam, 
the  court  may  properly  decree  it  a« 
an  agreement,  if  a  foundation  for 
it.'    In  answer  to  the  arguments 
that  the  court  had  no  means  to  en- 
force its  decree,  he  says :  '  If  they 
could  not  at  all,  I  agree  it  woold 
be  in  vain  to  make  a  decree,  and 
that  the  court  cannot  enforce  their 
own  decree  in  rem  in  the  present 
case;  but  that  is  not  an  objection 
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against  making  a  decree  in  the 
cause,  for  the  strict  primary  decree 
in  this  court,  as  a  court  of  equity, 
is  in  peraanamJ  *  *  *  To  the 
same  point  may  be  cited  the  cases 
of  Earl  of  Derby  v.  Ihike  of  Aihol 
(1  Ves.,  Sr.,  202),  Ixyrd  Oranstown 
V.  Johnson  (3  Ves.,  Jr.,  170),  and 
Lord  Poftarlington  v.  Soulby  (3 
Mylne  &  K.  104).  The  case  of 
Massie  v.  Watts  (6  Cranch,  148) 
is  quite  in  point  [ante,  p.  1825]. 

'*In  McDowell  y.  Read  (3  Louis. 
Annual  R.,  391),  the  Supreme  Court 
of  that  State  held  that  when  a  court 
is  called  upon  to  enforce  a  right,  it 
may  avail  itself  of  its  jurisdiction 
over  the  person  to  do  justice  relap 
tive  to  a  subject-matter  beyond  its 
jurisdiction,  though  lands  be  affected 
by  the  decree.  The  case  of  Mussina 
V.  Ailing  (11  La.  An.  568)  has 
been  cited  as  holding  a  contrary 
doctrine.  I  think  the  leading  opin- 
ion in  this  case,  upon  this  point, 
proceeds  upon  the  assumption  that 
the  courts  of  that  State  do  not  pos- 
sess the  chancery  powers  vested  in 
the  Court  of  Cliancery  in  England. 
The  judge  who  delivered  the  opin- 
ion in  that  case  says  that  the  peo- 
ple of  Louisiana  have  always  re- 
sisted the  foreign  modes  of  proced- 
ure, and  especially  the  peculiar 
doctrines  and  forms  of  chancery; 
that,  although  the  courts  of  that 
State  have  equity  and  common  law 
jurisdiction,  it  does  not  follow  that 
all  the  prerogatives  claimed  by 
courts  of  common  law  and  Courts 
of  Chancery,  and  all  their  artificial 
rules  and  peculiar  dogmas,  should 
be  usurped  by  the  courts  of  Lou- 
isiana. The  learned  judge  seemed 
to  think   that  if  a  contrary  doc- 


trine were  adopted,  the  courts  of 
New  Orleans  might  be  occupied 
'with  investigation  of  land  titles 
all  around  the  world.'  In  Farley 
V.  Shippen  (1  Wythe's  R.,  254), 
the  Court  of  Chancery  in  Virginia 
held  that  it  had  jurisdiction  to  en- 
force a  trust  in  relation  to  lands 
lying  in  North  Carolina,  the  defend- 
ants being  amenable  to  its  process. 
To  the  same  effect  is  the  case  of 
Ouerrant  v.  Fowler  (1  Hen.  &  M. 
5).  So,  also,  Hughes  v.  Hall  (5 
Munf.  431). 

"The  current  of  decision  in  this 
State,  upholding  the  jurisdiction  of 
our  courts  upon  this  question,  has 
been  uniform.  I  am  unable  to  find 
that  any  of  the  learned  judges  of 
our  courts,  who  have  examined  the 
question  and  expressed  an  opinion 
upon  it,  have  given  it  hesitatingly 
or  doubtfully,  except  in  the  pres- 
ent case.  I  think  all  the  cases  i^ 
the  State  speak  a  uniform  language, 
and  give  out  no  uncertain  sound. 
The  earliest  case  is  that  of  Dale 
V.  RooseveU  (5  John.  Ch.  R.  174), 
where  Chancellor  Kent,  in  1821, 
granted  an  injunction  to  restrain 
any  suit  upon  an  agreement  relat- 
ing to  lands  in  the  State  of  Ohio. 
The  jurisdiction  of  the  court  was 
distinctly  affirmed  by  Chancellor 
Sandford,  in  Ward  v.  Arredondo 
(Hop.  R.  213).  In  that  case,  the 
land  was  in  the  State  of  Florida, 
and  the  parties  in  this  State,  and 
the  bill  was  filed  to  cancel  a  deed 
and  restrain  an  agent  of  the  grantor 
from  parting  with  it.  I  am  un- 
aware that  the  authority  of  this 
case  has  ever  been  questioned  in 
this  State;  on  the  contrary,  it  has 
been  frequently  affirmed.      (Mead 
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V.  MerrUt,  2  Paige,  402 ;  MUcheU  v. 
Bunch,  2  Id.  606 ;  Sutphen  v.  Fow- 
ler, 9  Id.  280;  ShaUuck  v.  Omidy, 
3  Edw.  152;  DeKlyn  v.  Waihins,  3 
Sand.  Ch.  R.  185 ;  Newton  v.  Bronr 
son,  3  Kern.  587.)  In  this  last 
case,  this  court  says  that  the  doc- 
trine established  is  that  the  Court 
of  Chancery,  having  jurisdiction  of 
the  person  of  the  defendant,  will, 
by  its  process  of  injunction  and 
attachment,  compel  him  to  do  jus- 
tice by  the  execution  of  such  con- 
veyances and  assurances  as  will 
affect  the  title  of  the  property  in 
the  jurisdiction  in  which  it  is  situ- 
ated. This  court  also  held,  in  that 
case,  that  the  present  Supreme 
Court  possesses  the  jurisdiction  for- 
merly exercised  by  the  Court  of 
Chancery.  It  also  disposes  of  the 
application  of  section  123  of  the 
Code  to  a  case  like  that  under  con- 
sideration. As  sustaining  the  same 
general  doctrine  in  all  these  cases,  I 
will  only  refer  to  an  additional  case, 
that  of  D'lvemoU  v.  LeahiU,  (23 
Barb.  63).  These  cases  must  be  held 
to  establish  the  jurisdiction  of  the 
Supreme  Court,  in  the  present  case, 
on  an  impregnable  basis,  and  that 
the  court,  having  jurisdiction  of  the 
party  in  whom  the  legal  title  to  the 
land  in  controversy  is  vested,  may, 
by  its  process  of  attachment  and 
injunction,  compel  him  to  do  justice 
by  the  execution  of  such  convey- 
ances and  assurances  as  will  affect 
the  title  to  them  in  the  State  of 
Illinois." 

It  will  be  observed  that  in  the 
foregoing  cases  the  jurisdiction  at- 
tached on  the  ground  of  the  defend- 
ant's fraud  or  fiiilure  to  perform 
some  equitable  obligation,  irrespect- 


ively of  any  question  of  title,  and 
the  decree  was  capable  of  being  en- 
forced against  the  person  of  the  de- 
fendant. And  although  equity  has 
no  jurisdiction  over  naked  questions 
of  title  to  real  estate,  yet  it  will  not 
refuse  to  determine  a  controversy 
which,  in  other  respects,  is  within 
its  jurisdiction,  because  it  incident- 
ally adjudicates  upon  the  title  to 
lands  without  its  control.  But  these 
cases  must  not  be  conftised  with 
another  and  totally  different  claas, 
wherein  the  validity  of  rights 
claimed  under  a  disputed  title  to 
lands  in  other  States  becomes  the 
primary  question,  and  the  decree  de- 
pends upon  the  construcUon  given. 
Here  the  relief  will  be  refused  un- 
less under  very  peculiar  circum- 
stances, for  to  hold  otherwise  would 
be  to  try  an  ejectment  through  the 
medium  of  a  Court  of  Chancery, 
governed  by  rules  possibly  differing 
from  those  in  force  where  the  land 
is  situate,  and  whose  decree  would 
be  utterly  ineffective  as  to  the 
subject-matter  of  the  controversy. 
Thus,  in  Bluni  v.  Blunt,  1  Hawks, 
365,  the  Court  of  Chancery  of 
North  Carolina  declined  to  compel 
an  executor  residing  there  to  exe- 
cute a  power  of  sale  over  lands  in 
Tennessee,  when  the  construction  of 
the  power  was  doubtful,  because 
the  decree,  if  made,  would  not 
be  conclusive,  and  the  title  passed 
by  the  sale  might  be  declared  in- 
valid by  the  tribunals  of  the  latter 
State:  and  to  the  same  e£^  b 
WhUe  V.  WhUe,  7  Gill  &  Johnson, 
208.  So,  in  a  recent  case,  Davit  v. 
Headley,  7  C.  E.  Green,  115,  where 
the  Circuit  Court  of  Kentucky  hav- 
ing decreed  that  a  conveyance  of  cer- 
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tain  property  in  New  Jersey  should 
be  rescinded,  the  possession  restored, 
and  the  defendant  enjoined  from 
asserting  the  conveyance,  a  bill 
was  filed  in  New  Jersey  to  enforce 
the  decree,  and  it  was  held  that 
the  Court  of  Kentucky  had  ex- 
ceeded its  jurisdiction,  and  conse- 
quently the  bill  was  dismissed. 
**  It  is,*'  said  Chancellor  Zabriskie  in 
delivering  the  opinion,  **  a  well-set- 
tled principle  of  law  in  the  decisions 
in  England  and  this  country,  and 
acquiesced  in  by  the  jurists  of  all 
civilized  nations  (and  thus  part  of 
the  jus  gentium),  that  immovable 
property,  known  to  the  common  law 
as  real  estate,  is  exclusively  subject 
to  the  laws  and  jurisdiction  of  the 
courts  of  the  nation  or  state  in  which 
it  is  located.  No  other  laws  or 
courts  can  afiect  it :  Story *s  Conflict 
of  Laws,  §  591.  I  find  no  case  in 
which  a  statute,  judgment,  or  pro- 
ceeding in  one  country  has  been 
held  to  affect  such  property  when 
situate  in  another  country  or  be- 
yond the  jurisdiction  of  the 
sovereign  or  court  making  the 
statute  or  decree.  Courts  of  equity 
in  England  and  America,  by  a  long 
series  of  decisions,  from  that  of  Lord 
Hardwicke  in  the  case  of  Penn  v. 
Lord  Baltimore  (1  Ves.  444)  to  this 
time,  have  decreed  the  performance 
of  contracts  relating  to  lauds  with- 
out their  jurisdiction.  But  in  these 
cases  it  is  admitted,  as  it  was  by 
Lord  Hardwicke,  that  these  decrees 
could  not  afiect  the  land,  but  could 
only  be  enforced  when  the  court 
had  jurisdiction  of  the  person  of  the 
defendant,  and  thus  compel  him 
actually  to  execute  the  conveyance. 
In  such  cases  it  is  the  conveyance, 


not  the  decree,  that  has  the  efiect 
These  decisions  will  be  found  col- 
lected in  the  notes,  in  the  English 
and  American  editions,  to  Penn 
V.  Lord  BcUtimore,  in  3  Leading 
Cases  in  Equity,  787.  '^  *  *  A 
recovery  in  the  courts  of  Ken- 
tucky in  a  real  action  to  try  the 
title  of  lands  in  New  Jersey,  or  in 
an  ejectment  for  the  possession, 
would  be  a  perfect  nullity ;  no  ac- 
tion could  be  brought  upon  it  here 
to  obtain  execution  of  it  It  would 
be  simply  void.  A  decree  to  de- 
liver possession  of  lands  in  New  Jer- 
sey might  be  enforced  by  the  courts 
of  Kentucky ;  if  in  possession  of  the 
person  of  the  defendant,  he  could  be 
imprisoned,  or  even  subjected  to 
peine  fort  et  dure  until  he  actually 
delivered  it.  But  such  judgment 
would  not  be  enforced  by  the  courts 
of  this  State ;  it  would  be  giving 
the  jurisdiction,  as  to  the  right  to 
real  estate,  to  the  courts  of  Ken- 
tucky, and  leave  to  the  courts  of 
this  State  only  the  ministerial  duty 
of  executing  these  decrees ;  and  the 
title  to  real  estate  in  New  Jersey 
could  be  tried  in  any  State  in 
which  the  owner  chanced  to  travel, 
if  suit  was  brought  against  him 
there;  and  a  judgment  in  Texas 
that  land  in  New  Jersey  of  an  in- 
testate dying  in  1860  vested  in  his 
eldest  son  exclusively  would  have 
to  be  executed  here.  *  *  *  ^ 
judgment  in  New  Jersey  could  not 
change  the  title  to  lands  in  New 
York.  Nor  could  a  recovery  in  the 
Monmouth  Circuit  in  ejectment,  or 
any  other  action  determined  upon 
the  title,  afiect  the  title  to  lands  in 
Essex,  or  be  enforced  by  an  action 
brought  in  the  county  in  which  the 
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bnds  are  situate.  It  would  be  void, 
as  the  judgment  of  a  court  not 
having  jurisdiction  of  the  subject- 
matter." 

Nearly  the  same  ground  was 
taken  in  Morris  y,  Bemingion,  1 
Parsons,  Eq.  387,  where  it  was  held 
that  chancery  would  not  entertain 
a  bill  affecting  land  beyond  its  ju- 
risdiction, unless  the  relief  sought 
could  be  administered  by  a  decree  in 
personam,  without  going  Airther 
and  acting  directly  upon  the  land. 
And  it  was  consequently  decided 
that  a  suit  could  not  be  sustained 
in  a  court  of  equity  of  one  county 
to  abate  a  nuisance  impairing  the 
value  of  the  complainant's  land  in 
another,  because  full  and  final  re- 
lief could  not  be  afforded  without 
ordering  the  abatement  of  the  nui- 
sance, and  issuing  a  writ  to  carry 
the  order  into  effect. 

The  result  of  the  cases  as  a 
whole,  would  seem  to  be  that,  as 
the  right  of  real  property  is  essen- 
tially local  and  can  only  be  en- 
forced at  law  by  a  recourse  to  the 
local  tribunals,  equity  will  follow 
the  law,  and  refuse  to  assume  a 
power  which  might  further  the  pur- 
poses of  justice  in  particular  in- 
stances, but  would  ultimately  dis- 
turb the  comity  which  ought  to  ex- 
ist between  the  courts  of  different 
nations,  by  bringing  the  decisions 
of  foreign  tribunals  into    conflict 


with  those  of  the  locua  rei  9U4K; 
The  Northern  Indiana  R,  B.  Co. 
▼.  The  Mtehiffon  Central  B.  B,  Cb., 
15  Howard,  233  ;  WaJUs  y.  WaddU, 
6  Peters,  389,  400;  Story's  Eq. 
Juris.  §  744,  a ;  Story  on  the  Con- 
flict of  Laws,  §§  463,  543.  Bat 
rights  growing  out  of  trust  or  con- 
tract, or  founded  upon  a  fraudulent 
violation  of  the  principles  of  equity 
as  between  man  and  man,  ara  pure- 
ly personal,  and  will  consequently 
be  upheld  and  enforced  both  by  law 
and  equity  whenever  jurisdiction 
has  been  acquired  over  the  parties, 
without  regard  to  the  nature  or  sit- 
uation of  the  property  in  which  the 
controversy  has  its  origin,  and  even 
when  the  relief  sought  consists  in  a 
decree  for  the  conveyance  of  land 
which  lies  beyond  the  control  of 
the  court,  and  can  only  be  reached 
through  the  exercise  of  its  powerB 
over  the  person. 

The  power  of  chancery  to  restrain 
a  defendant  from  instituting  legal 
proceedings,  obviously  extends  to 
the  prohibition  of  suits  beyond  its 
jurisdiction,  in  order  to  prevent  an 
evasive  recourse  to  the  tribunals  of 
other  States  or  territories;  Pearce 
V.  Olney,  20  Conn.  544 ;  Dehon  v. 
Foster,  4  Allen,  545.  The  doctrines 
relating  to  this  branch  of  the  sub- 
ject have  been  fully  considered, 
ante,  notes  to  The  Earl  of  (hearts 
Case,  1316-1318, 1396-1401. 
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POWER  COUPLED  V^ITH  TRUST. 

*HAIlDINa  r.  GLYN.  [*946] 

JUNB  7,  1739. 

RKPOBTBD  1  ATK.  400.1 

Power  in  the  Nature  of  a  Trust.] — jBT.,  by  iviUy  gives  a  kase- 
hold  house  and  furniture^  goods,  and  chattels  therein^  and  also  plate, 
jewels,  ^.,  to  his  wife;  but  did  desire  tier,  at  or  before  her  death,  to 
give  the  same  unto  and  among  such  of  his  own  relations  as  she 
should  think  most  deserving  and  apjrrove  of  The  wife,  by  her  wiU, 
gave  the  leasehold  house  to  S,,  who  was  the  son  of  one  of  the  next  of 
kin,  and  after  giving  several  legaxnes,  bequeathed  the  residue  of  her 
personal  estate  to  the  defendant  G.  arid  two  other  persons,  but  neither 
gave,  at  or  before  her  death,  the  goods  in  the  house,  or  the  jewels,  to  her 
husband^ s  relations.  It  was  held,  that  the  wife  was  intended  to  take 
beneficially  only  during  her  life;  that  the  appointment  to  S.,  being  a 
relation  of  the  testator's,  though  not  one  of  his  next  of  kin,  was  a 
good  execution  of  the  power;  and  that  so  much  of  the  goods  and 
jewels  not  disposed  of  by  the  wife,  according  to  the  power  given  to 
her  by  her  husband,  in  case  they  remained  in  specie,  or  the  value  there- 
of, ought  to  be  divided  equally  among  such  of  the  relations  of  the 
testator  as  were  his  next  of  kin  at  the  time  of  the  death  of  his  wife, 

Nicholas  Harding,  in  1701,  made  his  will,  and  thereby  gave 
^'to  Elizabeth,  his  wife,  all  his  estate,  leases,  and  interest  in  his 
house  in  Hatton  Garden,  and  all  the  ffoods,  furniture,  and  chattels 
therein  at  the  time  of  his  death,  and  also  all  his  plate,  linen,  jewels, 
and  other  wearing  apparel,  but  did  desire  her,  at  or  before  her 
,  death,  to  give  such  leases,  house,  furniture,  goods  and  chattels, 
plate  and  jewels,  unto  and  among  such  of  ?Us  own  rela-  rmqAri 
*tions  as  she  should  think  most  deserving  and  approve  of; "  L  J 
and  made  his  wife  executrix,  and  died  the  23d  of  January,  1736, 
without  issue. 

Elizabeth,  his  widow,  made  her  will  on  the  12th  of  June,  1737, 
"  and  thereby  gave  all  her  estate,  right,  title,  and  interest  to  Henry 
Swindell,^  in  the  house  in  Hatton  Garden,  which  her  husband 
had  bequeathed  to  her  in  manner  aforesaid;  and,  after  giving 
several  leffacies,  bequeathed  the  residue  of  her  personal  estate  to 
the  defendant  Glyn  and  two  other  persons,  and  made  them  execu- 
tors," and  soon  after  died,  without  having  given,  at  or  before  her 

1  S.  C,  5  Ves.  Jan.  501.  stated  from  Reg.  Lib.  1738,  A. 

*  The  bequest  to  Swinaell  was  held  eood,  although  he  was  not  one  of  the  next  of  kin  of 
the  testator,  and  would  not,  therefore,  nave  taken  anything  in  the  absence  of  the  bequest; 
but,  being  a  son  of  one  of  the  next  of  kin,  he  was  a  relation,  and,  therefore,  within  the 
power  when  exercised  l^  the  testatrix.    See  Brown  v.  Higg9,  5  Ves.  501 ;  8  Ves.  572. 
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death,  the  goods  in  the  said  house,  or  without  having  disposed  of 
any  of  her  husband's  jewels  to  his  relations.^ 

The  plaintiffs,  insisting  that  Elizabeth  Harding  had  no  property 
in  the  said  furniture  and  jewels  but  for  life,  with  a  limited  power 
of  disposing  of  the  same  to  her  husband's  relations,  which  she 
had  not  done,  brought  their  bill  in  order  that  they  might  be  dis- 
tributed among  his  relations,  according  to  the  rule  of  distribu- 
tion of  intestates'  effects. 

The  Hon.  John  Vernet,  M.  R. — ^The  first  question  is,  if  this 
is  vested  absolutely  in  the  wife?  And  the  second,  if  it  is  to  be 
considered  as  undisposed  of,  after  her  death,  who  are  entitled  to  it? 

As  to  the  first,  it  is  clear  the  wife  was  intended  to  take  only 
beneficially  during  her  life.  There  are  no  technical  words  in  a 
will;  but  the  manifest  intent  of  the  testator  is  to  take  place;  and 
the  words  "willing"  or  desiring"  have  been  frequently  construed 
to  amount  to  a  trust  {Eales  v.  Migland^);  and  the  only  doubt  arises 
upon  the  persons  who  are  to  take  after  her. 

Where  the  uncertainty  is  such  that  it  is  impossible  for  the 
Court  to  determine  what  persons  are  meant,  it  is  very  strong  for 
the  Court  to  construe  it  only  as  a  recommendation  to  the  first  de- 
visee, and  make  it  absolute  as  to  him;  but  here  the  word  "rela- 
tions" is  a  legal  description,  and  this  is  a  devise  to  such  relations, 
r*q4fi1  ^^^  operates  as  a  trust  *in  the  wife,  by  way  of  power  of 
*-  J  naming  and  apportioning;  and  her  non-performance  of 
the  power  shall  not  make  the  devise  void,  but  the  power  shall 
devolve  on  the  Court;  and  though  this  is  not  to  pass  oy  virtue  of 
the  Statute  of  Distributions,  yet  that  is  a  good  rule  for  the  Court 
to  go  by;  and,  therefore,  I  think  it  ought  to  be  divided  among 
such  of  the  relations  of  the  testator  Mcnolas  Harding,  who  were 
his  next  of  kin  at  her  death;  and  do  order,  that  so  much  of  the 
said  household  goods  in  Hatton  Garden,  and  other  the  personal 
estate  of  the  said  testator  Nicholas  Harding,  devised  by  his  will 
to  the  said  Elizabeth  Harding  his  wife,  which  she  did  not  dispose 
of  according  to  the  power  given  her  thereby,  in  case  the  same 
remains  in  specie^  or  tne  value  thereof,  be  delivered  to  the  next  of 
kin  of  the  said  testator,  Nicholas  Harding,  to  be  divided  equally 
among  them,  to  take  place  from  the  time  of  the  death  of  the  said 
Elizabeth  Harding. 


''  As  a  general  rule/'  observes  Lord  Langdale,  M.  R.,  in  an  important 
case,  "it  has  been  laid  down,  that,  when  property  is  given  absolutely  to 
any  person,  and  the  same  person  is  by  the  giver,  who  has  power  to  com- 

1  It  appears  that  the  testatrix,  hj  her  will,  bequeathed  the  plate  to  Caleb  Harding,  and 
it  was  declared  by  the  decree  that  it  was  a  good  beqaest.  as  being  pursoant  to  the  power 
in  her  husband's  will.    See  statement  from  the  Beg.  Lib.,  5  Ves.  501. 

«  Prec.  Ch.  200;  2  Vern.  466. 
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mand,  recommended,  or  entreated,  or  wished  to  dispose  of  that  property 
in  favor  of  another,  the  recommendation,  entreaty,  or  wish,  shall  be  held 
to  create  a  trust. 

"  Finst,  if  the  words  are  so  used  that,  upon  the  whole,  they  ought  to  be 
construed  as  imperative. 

Secondly,  if  the  subject  of  the  recommendation  or  wish  be  certain ;  and, 
Thirdly,  if  the  objects  or  persons  intended  to  have  the  benefit  of  the 
recommendation  or  wish  be  also  certain. 

"  If  a  testator  gives  1000/.  to  A.  B.,  desiring,  wishing,  recommending, 
or  hoping  that  A.  B.  will,  at  his  death,  give  the  same  sum,  or  any  certain 
part  of  it,  to  C.  D.,  it  is  considered  that  C.  D.  is  an  object  of  the  testa- 
tor's bounty,  and  A.  B.  is  a  trustee  for  him.  No  question  arises  upon 
the  intention  of  the  testator,  upon  the  sum  or  subject  intended  to  be  given, 
or  upon  the  person  or  object  of  the  wish. 

"So,  if  a  testator  gives  the  residue  of  his  estate,  after  certain  purposes 
are  answered,  to  A.  B.,  recommending  A.  B.,  after  his  death,  to  give  it  to 
his  own  '^'relations,  or  such  of  his  own  relations  as  he  shall  think  ^4^949-1 
most  deserving,  or  as  he  shall  choose,  it  has  been  considered  that 
the  residue  of  the  property,  though  a  subject  to  be  ascertained,  and  that 
the  relations  to  be  selected,  though  persons  or  objects  to  be  ascertained, 
are,  nevertheless,  so  clearly  and  certainly  ascertainable,  so  capable  of  being 
made  certain,  that  the  rule  is  applicable  to  such  cases. 

"  On  the  other  hand,  if  the  giver  accompanies  his  expression  of  wish  or 
request  by  other  words,  from  which  it  is  to  be  collected  that  he  did  not 
intend  the  wish  to  be  imperative ;  or  if  it  appears  from  the  context  that 
the  first  taker  was  intended  to  have  a  discretionary  power  to  withdraw  any 
part  of  the  subject  from  the  object  of  the  wish  or  request ;  or  if  the  ob- 
jects  are  not  such  aa  may  be  ascertained  with  sufficient  certainty,  it  has 
been  held  that  no  trust  is  created.  Thus,  the  words, '  free  and  unfettered,' 
accompanying  the  strongest  expression  of  request,  were  held  to  prevent  the 
words  of  bequest  being  imperative.  Any  words  by  which  it  is-  expressed, 
or  from  which  it  may  be  implied,  that  the  first  taker  may  apply  any  part 
of  the  subject  to  his  own  use,  are  held  to  prevent  the  subject  of  the  gift 
from  being  considered  certain ;  and  a  vague  description  of  the  object,  that 
is,  a  description  by  which  the  giver  neither  clearly  defines  the  object  him- 
self, nor  names  a  distinct  class  out  of  which  the  first  taker  is  to  select,  or 
which  leaves  it  doubtful  what  luterest  the  object  or  class  of  objects  is  to 
take,  will  prevent  the  objects  from  being  certain  within  the  meaning  of 
the  rule ;  and  in  such  cases  we  are  told,  that  the  question  '  never  turns 
upon  the  grammatical  import  of  words — they  may  be  imperative,  but  not 
necessarily  so ;  the  subject-matter,  the  situation  of  th^  parties,  and  the 
probable  intent,  must  be  considered :'  Meggison  v.  Moore  (2  Ves.  jun.  632, 
633).  And  '  wherever  the  subject  to  be  administered  as  trust  property, 
and  the  objects  for  whose  benefit  it  is  to  be  administered,  are  to  be  found 
in  a  will,  not  expressly  creating  a  trust,  the  indefinite  nature  and  quantum 
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of  the  subject,  and  the  indefinite  nature  of  the  objects,  are  always  used  by 
the  Court  as  evidence  that  the  mind  of  the  testator  was  not  to  create  a 
trust ;  and  the  difficulty  that  would  be  imposed  upon  the  Court  to  say 
what  should  be  so  applied,  or  to  what  objects,  has  been  the  foundation  of 
the  argument  that  no  trust  was  intended  :'  Mortice  v.  Bishop  of  Durham 
(10  Ves.  536) ;  or,  as  Lord  Eldon  expresses  it  in  another  case  (  Wright  v. 
Atkyns,  T.  &  R.  169),  *  where  a  trust  is  to  be  raised,  characterized  by  cer- 
tainty, the  difficulty  of  doing  it  is  an  argument  which  goes  to  a  certain 
extent  toward  inducing  the  Court  *to  say  it  is  not  sufficiently 
^  -'  clear  what  the  testator  intended :' "  Knight  v.  Knigkt,  3  Beav. 
172;  S.  C,  11  C.  &  P.  513. 

The  three  requisites,  however,  mentioned  by  Lord  Langdale,  must  co- 
exist. See  Briggs  v.  Fenny,  3  Mac.  &  G.  554;  Mariarty  v.  Martin,  3  Ir. 
Ch.  Rep.  31.    See  the  explanation,  Bernard  v.  MinahuU,  Johns.  276. 

First,  The  words  of  recommendation  used  mutA  he  such  that,  upon  the 
whale,  they  ought  to  be  construed  as  imperative. — As  laid  down  in  the 
principal  case,  no  technical  words  are  necessary,  but  the  testator's  intent  is 
to  take  place ;  and  his  words,  '*  willing  or  desiring  "  that  the  person  upon 
whom  he  has  conferred  property  should  make  a  disposition  of  it  in  favor 
of  certain  objects,  will  be  construed  as  imperative,  and  amount  to  a  trust 
(Eales  V.  England,  Pro<J.  Ch.  200 ;  2  Vem.  466) ;  so,  if  he  "  request "  (Fade 
V.  Eade,  6  Madd.  118),  "wish  and  request"  (JPofoy  v.  Parry,  5  Sim.  138; 
2  My.  &  K.  138 ;  Godfrey  v.  Godfrey,  11  W.  R.  (V.  C.  W.)  554),  "  wish 
and  desire  "  (Liddard  v.  Liddard,  28  Beav.  266) ;  express  it  to  be  his  "  last 
wish  "  (Hijixman  v.  Poynder,  5  Sim,  546) ;  his  **  dying  request "  {Pierson 
V.  Garnet,  2  Bro.  C.  C.  38,  226) ;  or  " recommend  "  (Titbits  v.  Tibbits,  19 
Ves.  656 ;  Jac.  317 ;  Horwood  v.  West,  1  S.  &.  S.  387 ;  Malim  v.  Keighky, 

2  Ves.  jun.  333,  539;  Ford  v.  Fowler,  3  Beav.  146 ;  but  see  Oanliffe  v. 
Gunllffe,  Amb.  686,  and  the  comments  upon  it  in  Pierson  v.  Garnet,  2 
Bro.  C.  C.  46 ;  Malim  v.  Keighley,  2  Ves.  jun.  532 ;  Pushman  v.  FUliter, 

3  Ves.  9) ;  "  entreat "  (Prevost  v.  Clarke,  2  Madd.  458) ;  "  not  doubting  " 
(Parsons  v.  Baker,  18  Ves.  476 ;  Taylor  v.  George,  2  V.  &  B.  378) ; 
"  under  the  firm  conviction  "  (Barnes  v.  Grant,  26  L.  J.  N.  S.  (Ch.)  92) ; 
"  have  fullest  confidence"  (Wright  v.  Atkyns,  17  Ves.  255;  19  Vea.  299; 
G.  Coop.  Ill ;  1  T.  &  R.  143 ;  PcUmer  v.  Simmonds,  2  Drew.  221 ;  GuUy 
V.  Crego,  24  Beav.  185 ;  ShoveUon  v.  Shovelton,  32  Beav.  143) ;  "  heartily 
beseech "  (Meredith  v.  Heneage,  1  Sim.  553) ;  "authorize  and  empower " 
(Brown  v.  Higgs,  4  Ves.  708 :  6  Ves.  495 ;  8  Ves.  561 ;  18  Ves.  192) ; 
"  hope  "  (Harland  v.  Trigg,  1  Bro.  C.  C.  142 ;  Paul  v.  Oimpton,  8  Ves. 
375);  "full  assurance  and  confident  hope"  (Maenab  v.  WhUbread,  17 
Beav.  299) ;  "  absolutely  trusting  "  (Irvine  v.  SuUivan,  8  L.  R.  Eq.  673) ; 
"well  know"  (Bardswell  v.  Bardswell,  9  Sim.  323;  Briggs  v.  Penny,  3 
Mac.  &  G.  546,  554) ;  "  or  of  course  he  will  give  "  (Bobinson  v.  Smith,  6 
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Madd.  194);  *'\n  consideratiOQ  he  has  promised  to  give"  (^Clifton  v. 
Ijombe,  Amb.  519). 

The  context  may,  however,  show  that  words  of  hope,  or  request,  or  re- 
commeDdatioD,  were  *not  intended  to  interfere  with  the  absolute 
discretion  of  the  legatee :  Huskisson  v.  Bridge,  4  De  G.  &  Sm.  >  ^ 
245 ;  WUliams  v.  WiUiams,  1  8ini.  N.  S.  358,  370 ;  Webb  v.  Wools,  2 
Sim.  N.  S.  267 ;  Lefroy  v.  Flood,  4  Jr.  Ch.  Rep.  1 ;  ScoU  v.  Key,  35  Beav. 
291 ;  Shepherd  v.  NoUidge,  2  J.  &  H.  766;  Eaion  v.  WaUs,  4  L.  R.  Eq. 
151 ;  McCormick  v.  Orogan,  1  I.  R.  Eq.  313;  Oreene  v.  Oreene,  3  I.  R. 
Eq.  90,  629. 

The  application  of  the  rule  by  which  words  of  recommendation  are 
construed  as  imperative  is  often  attended  with  considerable  difficulty,  and 
perhaps  ought  not,  consistently  with  sound  principles  of  interpretation,  to 
have  been  ever  established.  **  The  first  case,"  observes  Sir  Anthony  Hart, 
Y.  C,  "that  construed  words  of  recommendation  into  a  command  made  a 
will  for  the  testator ;  for  every  one  knows  the  distinction  between  them. 
The  current  of  decisions  of  late  years  has  been  against  converting  the 
legatee  into  a  trustee : "  Sale  v.  Moore,  1  Sim.  504. 

Secondly,  The  subject-matter  of  the  recommendaiion  or  wish  must  be 
certain. — ^Thus,  in  Buggins  v.  Yales,  9  Mod.  122,  where  a  testatcir,  who, 
having  devised  real  property  to  his  wife,  to  be  sold  for  payment  of  his 
debts  and  legacies,  in  aid  of  his  personal  estate,  declared  that  he  did  not 
doubt  but  his  wife  would  be  kind  to  his  children,  it  was  insisted,  that  this 
constituted  a  trust  of  the  personal  estate ;  **  but  the  Court  was  of  opinion, 
that  these  words  gave  a  right  to  no  child  in  particular,  or  a  right  to  any 
particular  part  of  the  estate,  but  that  the  clause  was  void  for  uncer- 
Uinty." 

In  Sale  v.  Moore,  1  Sim.  534,  the  testator  gave  and  bequeathed  to  his 
wife  all  his  worldly  substance  of  what  kiud  or  nature  soever,  or  whereso- 
ever, upon  trust  for  the  following  purposes: — 1st,  for  payment  of  debts 
and  funeral  expenses,  and  of  100/,  to  a  charitable  institution,  and  dOL  a 
year  to  his  sister  for  life.  He  then  adds, "  My  brother  being  in  affluent 
circumstances,  and  my  eldest  sister  being  already  well  provided  for  by  me, 
will,  I  trust,  be  considered  by  them  as  a  sufficient  reason  for  my  not 
leaving  them  anything  in  this  my  will,  as  I  could  not  do  it  without  taking 
from  my  wife's  property,  who  is  more  in  need  of  it.  The  remainder  of 
what  I  shall  die  possessed  of,  after  the  payment  of  the  aforesaid  debts  and 
legacies,  I  leave  to  my  dear  wife,  not  doubting,  as  she  has  no  relations  of 
her  ovm  family,  hut  thai  she  will  consider  my  near  rdaiions,  should  she  sur- 
vive  me,  as  I  should  consider  them  myself  in  ease  I  shoiUd  survive  her"  It 
was  held  by  Sir  Anthony  Hart,  V.  &,  that  there  was  no  trust  for  the  next 
of  kin,  but  that  the  wife  took  the  residue  absolutely.  **  Supposing,"  said 
*his  Honor, "  that  the  words  in  this  case  would  create  a  trust,  those  ^^^-^ 
words  are  coupled  with  some  degree  of  uncertainty.    Who  are  the  ^        -I 
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objects  of  the  trust  ?  Did  the  testator  mean  relatiofis  at  his  own  death 
or  at  his  wife's  death?  Did  he  mean  that  she  should  have  the  liberty  of 
executing  the  trust  the  day  after  his  death  ?  Various  other  considerations 
might  be  introduced  to  show  that  the  objects  are  uncertain.  There  is  no 
ground  for  taking  away  from  the  widow  what  the  testator  has  not  taken 
from  her  but  vested  in  her  absolutely.  The  case  of  Dawson  v.  Clarh  (15 
Ves.  409)  Ls  a  strong  authority  to  show  that  the  Court  ought  not  to  take 
away  an  absolute  gift.  He  gives  her  '  all  his  worldly  substance  of  what 
nature  or  kind  soever  and  wheresoever,  upon  trust  for  the  following  pur- 
poses.' He  must,  therefore,  be  intended  to  have  all  the  purposes  in  his 
contemplation.  He  then  says,  '  My  brother  being  in  affluent  circum- 
stances, and  my  eldest  sister  being  already  well  provided  for  by  lAe,  will, 
I  trust;  be  considered  by  them  as  a  sufficient  reason  for  my  not  leaving 
them  anything  in  this  my  will.'  Is  not  this  a  conclusive  indication  that,  in 
the  preceding  part  of  the  will,  he  had  pointed  out  every  trust  that  he 
intended  should  fix  upon  the  property  ?  He  then  proceeds :  'As  I  could 
not  do  it  without  taking  from  my  wife's  property,  who  is  more  in  need  of 
it.'  Why  does  he  not  take  it  from  her?  He  might  have  made  her  a 
tenant  for  life  only.  But  he  says  that  he  takes  nothing  from  her. 
Where,  then,  is  the  ground  upon  which  a  trust  could  attach  ?  He  goes 
on :  '  The  remainder  of  what  I  shall  die  possessed  of,'  &c.  Now,  the  word 
'  consider '  is  a  relative  term.  How  is  she  to  consider  them  as  he  would 
have  done  ?  How  is  the  Court  to  find  out  how  he  would  have  considered 
his  relations?"    And  see  Hoy  v.  Master,  6  Sim.  568. 

So,  in  an  absolute  devise  or  bequest  to  a  person,  "  well  knowing  that  he 
will  remember"  certain  objects  (^BardsweU  v.  Bardswell,  9  Sim.  319), "do 
justice  to,"  or  "  deal  justly  and  properly  to  and  by  them  "  (Le  MaUre  v. 
Bannister,  Prec.  Ch.  by  Finch,  200,  n.  1 ;  Pope  v.  Pope,  10  Sim.  1),  will 
not  be  construed  as  a  trust,  because  no  particular  property  is  pointed  out 
as  the  object  of  it.  And  see  Flini  v.  Hughes,  6  Beav.  342 ;  Maenab  v. 
Whiiebread,  17  Beav.  299;  Winck  v-  Brutton,  14  Sim.  379;  Reeves  y. 
Baker,  18  Beav.  372 ;  Fox  v.  Fox,  27  Beav.  301 ;  Oreene  v.  Greene,  3  I. 
R.  Eq.  629. 

Although  there  are  words  of  recommendation  in  a  will,  they  will  not  be 
construed  as  imperative,  if  an  intention  appear  in  any  port  of  the  will 
to  give  to  the  devisee  a  right  or  power  to  spend  the  property ;  for  the 
Court,  in  its  acuteness  to  extract  the  meaning,  conceives  it  to  be  incon- 
sistent  with  *the  intention  to  create  an  imperative  trust,  that  the 
*-  ^  party  should  have  the  right  or  power  to  dispose  of  the  property 
at  his  pleasure,  and  by  using  that  privil^e  to  any  extent,  leave  nothing, 
or  more  or  less,  to  remain  the  subject  of  the  trust :  Meredith  v.  Heneage, 
1  Sim.  556 ;  and  see  Ourtis  v.  Ripon,  5  Madd.  434 ;  there  the  testator, 
after  appointing  his  wife  guardian  of  his  children,  gave  all  his  property  to 
her,  '*  trusting  that  she  would,  in  fear  of  Grod  and  love  to  the  childien 
committed  to  her  care,  make  such  use  of  it  as  should  be  for  her  own  and 
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their  spiritual  and  temporal  good,  reinemberiug  alwap,  according  to 
circumstances,  the  Church  of  Grod  and  the  poor."  Sir  J.  Leach,  V.  C, 
held  the  wife  absolutely  entitled  to  the  property,  there  being  no  ascer- 
tained part  of  it  provided  for  the  children,  and  the  Avife  being  at  liberty 
at  her  pleasure  to  diminish  the  capital,  either  for  the  Church  or  the  poor; 
and  that  the  plain  intention  of  the  testator  was  to  leave  the  children 
dependent  on  the  wife. 

So,  where  there  is  an  absolute  gift  of  property  to  a  person,  and  a 
recommendation  to  give  to  a  cei'tain  object  "  what  shall  be  left"  at  his 
death,  or  "  what  he  shall  die  seized  or  possessed  of"  (  Wynne  v.  Hawkins, 

1  Bro.  C.  C.  179  ;  Sprange  v.  Barnard,  2  Bro.  C.  C.  585 ;  Bland  v.  Bland, 

2  Cox,  349 ;  Puahman  v.  FiUUer,  3  Ves.  7 ;  WiUan  v.  Major,  11  Ves. 
205  ;  AUomey-OenercU  v.  HcM,  Fitzg.  314;  Leehmere  v.  Lavie,  2  My.  & 
K.  197  ;  Pope  v.  Pope,  10  Sim.  1 ;  Qreen  v.  Marsdm,  1  Drew.  646, 651), 
or  what  "  he  may  have  saved"  out  of  an  estate  given  for  life  (^Cowman  v. 
Harrison,  10  Hare,  234),  or  "  the  bulk  of  his  said  residuary  estate"  ^Pal- 
mer  v.  Simmonds,  2  Drew.  221),  the  subject  will  be  considered  as  uncer- 
tain.   See  and  consider,  Constahle  v.  Btdl,  3  De  G.  &  Sm.  411. 

In  the  case  of  Be  PedroUVs  Will,  27  Beav.  583,  a  testator  bequeathed 
the  income  of  his  residue  to  his  widow  for  life,  but  desired  "  that  in  case 
anything  should  occur  that  her  income  was  not  sufficient,  she  shall  be  at 
liberty  to  go  to  the  principal,"  and  he  gave  the  residue  to  his  brothers. 
The  residue  only  produced  30/.  a  year,  and  the  widow  claimed  the  whole 
capital.  It  was  held  by  Sir  John  Bomilly,  M.  R.,  that  she  was  only  en- 
titled to  so  much  of  the  capital  as,  with  the  income,  would  afford  her  a 
maintenance  suitable  to  her  station  in  life. 

In  Eade  v.  Fade  (5  Madd.  118),  the  testator  bequeathed  the  residue  of 
his  personal  property  to  his  wife,  requesting  that  she  would  at  her  death 
leave  200/.  to  each  of  the  Miss  Nortons,  and  leave  the  remainder  of  her 
property  to  his  nephews,  George  and  William  Eade,  in  such  proportions 
as  she  thought  proper.  It  was  held  by  *Sir  John  Leach,  V.  C,  p^Q^^n 
that  the  Miss  Nortons  were  entitled  to  the  200/.  each,  but  that  no  ^  ^ 
trust  was  created  for  the  nephews.  "  A  request  or  recommendation,"  ob- 
served his  Honor,  *'  will  raise  a  trust,  if  the  objects  and  the  property  are 
described  with  such  certainty  that  the  Court  can  execute  it.  The  defend- 
ants, the  Miss  Nortons,  are  plainly  entitled  to  the  legacies  of  200/.  each ; 
and  if  the  testator  had  requested  his  wife  at  her  death  to  leave  the  remainder 
of  his  property  to  George  and  William  Eade,  there  would  have  been  a 
dear  trust  in  their  &vor,  because  the  remainder  of  the  testator's  property 
oould  have  been  ascertained.  I  cannot  say,  that,  by  the  remainder  of  her 
property  at  her  death,  he  meant  the  remainder  of  his  property.  It  must 
be  understood  to  mean  such  property  as  she  happened  to  possess  at  her 
death,  from  whatever  source  derived.  This  testator  having  therefore,  in 
effect,  left  his  wife  at  liberty  to  deal  with  the  remainder  of  his  estate  as 
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8he  pleased,  his  request  as  to  the  uncertain  property  of  which  she  might 
be  possessed  at  her  death,  cannot  create  a  trust.'* 

In  Finden  v.  St^hen&  (2  Ph.  142),  the  testator  expressed  it  as  his  wish 
and  desire  that  a  certain  person  should  be  employed  as  agent,  receiver, 
and  manager  of  his  estates  whenever  his  trustees  should  have  occasion  for 
the  services  of  a  person  in  that  capacity  ;  it  was  held  by  Lord  Cottenham, 
C,  that  no  trust  was  created  which  such  person  could  enforce.  Among 
other  objections  to  the  bill  filed  by  him,  his  Lordship  remarked,  there  was 
the  following :  ''  The  plaintiff  has  not,  and  does  not  pretend  to  have,  any 
present  interest,  but  claims  only  to  be  employed  as  and  when  the  trustees 
may  have  occasion  for  an  agent,  manager,  or  receiver  ;  but  words  oj  re- 
commendaiion  are  never  construed  cm  trusUy  unUse  the  subject  be  certain." 
See,  also,  Shaw  v.  Lawless,  5  C.  &.  F.  129  ;  but  see  Williams  v.  CorbeU^  8 
Sim.  349. 

But  it  may  be  implied,  from  other  parts  of  the  will,  controlling  a 
recommendation  to  leave  merely  what  property  under  the  will  the  legatee 
was  possessed  of  at  his  death,  that  the  whole  property  at  the  testator's 
death  was  intended ;  and,  in  that  case,  the  subj^t  will  be  certain.  Thus, 
in  Harwood  v.  West,  1  S.  &  S.  387,  the  testator  gave  to  his  wife  all  his 
personal  estate,  relying  that  if  she  should  marry  again,  she  would  secure 
whatever  she  should  possess  under  his  will  for  her  separate  use ;  and  he 
recommended  her  to  give,  by  her  will,  what  she  should  die  possessed  of 
under  his  will  to  certain  persons,  whom  he  named ;  it  was  held  by  Sir 
John  Leach,  V.  C,  that  the  wife's  executor  was  a  trustee  of  the  whole  of  the 
property  possessed  by  her  under  the  will,  for  the  persons  named.  "  It  is  true," 
said  '^'his  Honor,  **  that,  in  terms,  his  recommendation  is,  that  she 
L  ^^^J  ghall,  by  her  last  will  and  testament,  give  and  bequeath  what  she 
shall  die  possessed  of  under  and  by  virtue  of  that  his  will,  in  manner  therein 
stated ;  and  if  these  words  were  uncontrolled  by  any  other  part  of  the 
will,  it  would  be  to  be  implied  that  he  had  in  his  view  only  what  she 
should  happen  to  have  left  at  her  death,  and  not  all  that  he  had  given  to 
her.  But  in  a  prior  part  of  the  will  he  directs,  that,  upon  a  second  mar- 
riage, whenever  that  may  happen,  the  whole  of  the  property  which  he 
gives  to  her,  and  not  such  part  only  as  may  have  been  then  undisposed  of 
bv  her,  shall  be  secured  to  her  separate  use.  A  second  marriage  was  at 
all  times  possible  until  her  death  ;  and  whenever  a  second  marriage  hap- 
pened, the  whole  of  his  property  was  to  be  secured ;  and  a  power  to  dis- 
pose of  any  part  of  the  property  absolutely,  at  any  time  during  her  life, 
is  not  to  be  reconciled  to  that  provision,  when  he  recommends  her  to  give, 
in  the  manner  stated,  what  she  should  die  possessed  of  under  his  will.  I 
must,  therefore,  consider  that  he  had  in  view  the  whole  property  which  she 
should  possess  under  his  will ;  and  that  the  expression  is  equivalent  to  a 
recommendation  to  give  the  whole  property  which  she  should  so 


Thirdly,  The  objects  or  persons  intended  to  have  the  ben^  of  the  reeom" 
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mendatwn  or  wish  mud  be  certain. — In  Reid  v.  Atkinaon,  5  I.  B.  Eq.  373, 
a  testator  left  his  real  and  personal  property  to  hb  wife  for  her  life,  with 
power  to  dispose  of  all  the  property,  both  real  and  personal,  as  she  might 
judge  best  and  wisest,  he  relying  with  confidence  on  her  discretion,  and 
that  she  would  make  such  a  distribution  or  disposal  of  it  as  would 
thoroughly  accord  with  his  wishes  on  the  subject,  with  all  of  which  she 
was  perfectly  acquainted.    There  was  some  evidence  of  the  testator  having 
communicated  some  wishes  to  his  wife,  but  none  as  to  what  they  were.    It 
was  held  by  the  Court  of  Appeal  in  Ireland,  reversing  the  decision  of  the 
Vice-Chancellor  (reported  6  I.  R.  Eq.  162),  that  the  wife  took  the  real 
and  personal  property  absolutely,  inasmuch  as  the  terms  of  the  gift  did 
not  amount  to  a  precatory  trust,  and  even  if  it  had  done  so,  there  were  no 
objects  of  the  trust  mentioned  in  the  will.     In  Harland  v.  Trigg  (1  Bro. 
C.  C.  141),  where  a  testator  gave  leaseholds  to  his'' brother  forever, 
hoping  he  will  continue  them  in  the  family ,"  Lord  Thurlow,  C,  held  that 
no  trust  was  created.    "  I  take,"  said  his  Lordship, "  the  rule  of  law  to  be 
this,  that  two  things  must  concur  to  constitute  these  devises,  the  terms  and 
the  object    Hoping  is  in  contradistinction  to  a  direct  devise ;  but  wheur 
ever  there  are  annexed  to  such  words  precise  and  direct  *objects, 
the  law  has  connected  the  whole  together,  and  held  the  words   ^        ^ 
sufficient  to  raise  a  trust;  but  then  the  objects  must  be  distinct:  where 
there  is  a  choice,  it  must  be  in  the  power  of  the  devisee  to  dispose  of  it 
either  way.    If  he  had  sold  these  leaseholds,  the  family  could  not  have 
taken  them  from  the  vendee,  or  if  he  had  given  them  to  any  one  part  of 
the  family,  the  others  could  have  no  remedy." 

In  a  subsequent  and  much-discussed  case,  the  question  arose,  what  was 
to  be  the  construction  of  the  word  "family"  yvhere freeholds  were  devised 
to  a  person  and  her  heirs  forever,  in  the  fullest  confidence  that  after  her 
decease  she  would  devise  the  property  to  the  testator's  family;  but  it  was 
unnecessary  to  decide  whether  a  trust  was  created,  and  for  whom.  See 
Wrighi  v.  Atkyns,  17  Ves.  255;  1  V.  &  B.  313;  19  Ves.  299;  G.  Coop. 
Ill,  125 ;  T.  &  R.  162.  With  reference  to  this  case.  Sir  Edward  Sugden 
observes,  "  It  was  treated  as  clear,  that  the  words  were  sufficient  to  raise  a 
trust  if  the  objects  were  clearly  ascertained.  The  result  of  the  investiga- 
tion seems  to  show  that  it  will  be  difficult  to  maintain  that  the  will  clearly 
points  out  objects  in  whose  &vor  the  trust  can  be  enforced.  At  all  events, 
it  cannot  now  be  held,  consistently  with  the  opinions  already  expressed 
and  acted  upon  by  the  House,  that  the  trust  was  for  the  testator's  heir-at- 
law  at  his  death,  and  that  the  widow  was  a  bare  trustee,  and  had  no  power 
of  appointment  or  of  selection :"  Sugd.  Prop.  388.  See  also  and  consider 
Oreen  v.  Marsden,  1  Drew.  646 ;  Williams  v.  Williams,  1  Sim.  N.  S.  358 ; 
Gregory  v.  Smith,  9  Hare,  708 ;  In  re  Terry's  Witt,  19  Beav.  580 ;  Ber- 
nard V.  Minskull,  Johns.  276. 

In  Meredith  v.  Heneage,  (1  Sim.  542),  where  the  testator  gave  real  and 
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personal  estates  to  his  wife,  in  full  confidence  she  would  distinguish  the 
heirs  of  his  late  father  by  devising  the  whole  of  his  estate,  together  and 
entire,  to  such  of  his  father^s  heirs  as  she  might  think  best  deserved  her 
preference,  the  Lord  Chief  Baron,  though  his  opinion  was  formed  maiolj 
upon  another  point,  thought  the  objects  were  not  certain,  whether  the  tes- 
tator had  pointed  out  the  heirs-at-law  of  his  father,  as  the  objects  to  take 
the  personal  as  well,  as  the  real  estate,  or  the  heirs  and  next  of  kin,  or  the 
next  of  kin  only. 

In  Sale  v.  Moore  (1  Sim.  534),  where  a  testator  bequeathed  the  residue 
of  his  property  to  his  wife,  not  doubting  that  she  would  consider  his  near 
relations  as  he  would  have  done  if  he  had  survived  her,  the  Vice-Chancellor 
held  the  objects  to  be  uncertain.  "  Did  the  testator,"  he  asked  "  mean  re- 
lations at  his  own  death,  or  at  his  wife's  death  ?  Did  he  mean  that  she 
should  have  the  liberty  of  *executing  the  trust  the  day  after  hia 
t  ^^^J    death  r 

Where,  however,  the  power  is  to  be  exercised  by  the  donee  by  will,  or 
at  his  death,  or,  as  in  the  principal  case, ''  at  or  before  his  death,"  the 
objects  will  be  considered  to  be  those  who  answer  a  particular  descriptioD 
at  the  death  of  the  donee,  and  there  will  be  no  uncertainty :  Pierson  r. 
Garnet,  2  Bro.  C.  C.  38,  226 ;  Atkyns  v.  Wnght,  17  Ves.  255 ;  19  Vea. 
299 ;  a  Coop.  Ill ;  1  T.  &  R.  162 ;  Meredith  v.  Heneage,  1  Sim.  ooS  ; 
Knight  y.  Knight,  3  Beav.  173 ;  11  C.  &  F.  513. 

In  Qriffiihs  v.  Ewin  (5  Beav.  241),  A.. devised  an  estate  to  B.  in  tail; 
and  for  want  of  issue  of  her  body,  *'  he  empowered  and  authorized  "  her 
to  settle  and  dispose  of  the  estate  to  such  persons  as  she  thought  fit,  by 
her  will,  "  confiding  "  in  her  not  to  alienate  or  transfer  the  estate  from  his 
"  nearest  family."  B.  appointed  to  her  husband  for  life,  with  remainders 
over.  It  was  held  by  Lord  Langdale,  M.  R.,  that  the  appointment  was 
void,  the  expression  *'  nearest  family  "  being  equivalent  to  heirs,  and  that 
the  co-heirs  of  the  testator  were  entitled. 

The  tendency  of  the  later  decisions,  as  has  been  before  observed,  is 
against  construing  precatory  or  recommendatory  words  as  trusts.  If, 
therefore,  the  giver  accompanies  his  expression  of  wish  or  request  by 
other  words,  from  which  it  is  to  be  collected  that  he  did  not  intend  the 
wish  to  be  imperative,  or  if  it  appears  from  the  context  that  the  first 
taker  was  intended  to  have  a  discretionary  power  to  withdraw  any  part  of 
the  subject  from  the  object  of  the  wish  or  request,  no  trust  will  be  created: 
see  BvU  v.  Vardy,  1  Ves.  jjin.  270 ;  Meggison  v.  Moore,  2  Ves.  jun.  630; 
Knight  v.  Knight,  3  Beav.  148 ;  11  C.  <fe  F.  513.  Thus,  the  words  "  free 
and  unfettered,"  accompanying  the  strongest  expressions  of  request,  were 
held  to  prevent  the  words  of  request  from  being  imperative :  Meredith  v. 
Heneage,  1  Sim.  542 ;  10  Price,  230 ;  Hog  v.  Master,  6  Sim.  568.  So, 
where  there  was  a  gift  of  stock  to  a  person,  and  there  was  added,  paren- 
thetically (to  enable  him  to  assist  such  children  of  my  deceased  brother 
as  he  may  find  deserving  of  encouragement),  it  was  held  an  absolute  be- 
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quest,  and  that  no  tru^t  wad  created  for  the  childrau :  Benson  v.  WUtantf 
5  Sim.  22 ;  WrigJU  v.  Atk^fna,  T.  &  R.  157, 163. 

In  Shaw  v.  Lawless  (5  C.  &  F.  129),  a  testator  devised  certain  real 
estates  to  trustees,  for  the  use  of  W.  Shaw  for  life,  with  remainders  over, 
and  he  directed  the  residue  of  his  persona]  estate  to  be  invested  in  the 
purchase  of  other  real  estates.  He  gave  a  l^acy  of  100/.  to  B.  E.  Law- 
less, as  a  token  of  esteem.  The  will  then  contained  this  clause: — ''And  it 
is  my  particular  desire,  that  *my  said  executors,  while  acting  in  the 
management  of  all  or  any  of  my  affairs  under  this  my  will,  as  also  ^ 
my  friend  W.  Shaw,  when  he  shall  enter  into  the  receipt  and  perception  of 
my  said  rents  of  K.  Y.  and  K.,  shall  continue  the  said  B.  E.  Lawless  in 
the  receipt  and  management  thereof,  and  likewise  shall  employ  and  retain 
him  in  the  receipt,  agency,  and  management  of  the  rents  and  issues  or 
such  other  lands  and  premises  as  shall  and  may  be  purchased  and  settled 
in  pursuance  of  the  directions  hereinbef  >re  contained,  at  the  usual  fees 
allowed  to  agents,  he  having  acted  for  me  since  I  became  possessed  of  the 
said  estates  fully  to  my  satisfaction.''  It  was  held  by  the  House  of  Lords, 
reversing  the  decision  of  Sir  Edward  Sugden,  reported  L.  &  G.  t.  Sugd. 
154,  who  had  reversed  the  decision  of  his  predecessor,  Lord  Plunkett,  and 
in  affirmance,  therefore,  of  his  decree,  that  these  words  did  not  create  a 
trust  in  favor  of  B.  E.  Lawless.  Lord  Cottenham,  C,  with  whose  opinion 
Lord  Brougham's  conicided,  observed,  that  the  question  was  whether  the 
words  amounted  to  a  trust,  or  only  to  an  expression  of  opinion  and 
advice ;  that  during  the  life  of  the  testator,  Lawless  was  his  agent ;  but 
then,  he  was  agent  only  during  the  testator's  pleasure ;  and  by  the  terms 
of  the  will,  the  testator  desired  that  he  should  continue  in  the  agency. 
Was  that  desire  to  be  considered  a  command  ?  If  he  was  to  continue  to 
act  as  agent,  the  natural  presumption  was,  that  he  was  to  continue  on  the 
same  terms  as  during  the  life  of  the  testator.  If  so,  that  was  during  the 
pleasure  of  the  holder  of  the  estate,  and  that  negatived  the  presumption 
of  an  estate  or  interest  vested  in  Lawless.  That  Shaw  was  tenant  for 
life,  and  had  the  legal  estate,  but  if  Lawless'  title  was  what  it  had  been 
argued  to  be,  he  had  an  equitable  charge  on  the  legal  estate  of  Shaw  ; 
and  as  he  was  to  have  the  usual  fees  of  5/.  per  cent,  the  result  would  be, 
that  Lawless  would  not  only  be  an  equitable  incumbrancer  to  that 
amount,  but  would  have  a  right  to  manage  and  direct  the  estate,  and 
would  have  full  power  over  the  conduct  of  the  property.  If  so,  the 
testator  must  have  intended  that  Shaw,  to  whom  he  gave  the  estate  for 
life,  should  not  have  the  direction  of  his  own  estate;  for  the  two  powers 
of  direction  and  management  are  inconsistent  with  each  other.  The  tes- 
tator, on  this  view  of  the  case,  must  be  taken  to  have  intended  that  the 
legal  devisee  for  life  should  not  have  the  management,  but  that  the  equi- 
table incumbrancer  should  have  the  control  and  management  of  the  prop- 
erty. But  the  trustees  of  the  will  were,  during  a  considerable  part  of 
the  time,  to  have  not  only  the  management  of  the  estate  whicb  the  testa- 
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tor  devised,  but  were  authorized  and  directed  to  lay  out  jwut  *of 
*-  ^  the  personalty,  the  residue,  in  the  purchase  of  other  lands.  If 
Lawless  was  the  equitable  incumbrancer  to  the  amount  of  one-twentieth 
part  of  the  income  of  the  estate,  he  had  a  clear  interest  in  the  residue, 
for  he  might  take  one-twentieth  part  of  the  residue,  he  might  file  a  bill 
to  control  the  application  of  the  residue,  and  claim  to  be  absolutely  inte^ 
ested  in  what  he  was  entitled  to  receive,  namely,  the  one-twentieth  part 
That,  when  it  was  seen  to  what  absurd  extent  that  construction  of  the  will 
necessarily  led,  no  one  could  hesitate  in  coming  to  the  conclusion  that  it 
was  at  least  very  doubtful  how  far  thb  could  poasibly  have  been  the 
intention  of  the  testator.  That  it  was  true,  that  all  the  Court  requires  is, 
that  the  subject  and  object  should  be  defined  and  certain.  Then,  what 
was  the  subject  in  the  present  case  f  It  was  the  right  to  be  employed  in 
the  receipt  of  the  rents,  and  the  agency  and  management  of  the  lands  of 
another  person,  upon  the  usual  fees.  What  was  the  necessary  efi*ect  of 
this  alleged  right?  It  went  to  exclude  Shaw  from  the  management  of  his 
own  estate,  or  from  the  receipt  of  the  rents  themselves.  Then  this  question 
arose : — Suppose  that  he  parted  with  the  estate,  would  it,  in  the  bands  of 
a  purchaser,  be  subject  to  the  same  liability  to  this  claim  of  agency  od 
the  part  of  Lawless  ?  Was  it  the  desire  or  the  wish  of  the  testator  that 
it  should  be  so  ? — or  did  he  merely  wish  that  his  devisee  should  employ  a 
man  whose  conduct  had  given  satisfaction  to  himself? 

The  rule  said  by  Lord  Cottenham  to  have  been  laid  down  by  the 
House  of  Lords  in  Shaw  v.  Lawless  is  this,  that  though  recommendation 
may,  in  some  cases,  amount  to  a  dire6tion  and  create  a  trust,  yet  that, 
being  a  flexible  term,  if  such  a  construction  of  it  be  inconsistent  with  any 
positive  provision  in  the  will,  it  is  to  be  considered  as  a  recommendation, 
and  nothing  more :  Finden  v.  Stephens,  2  Ph.  142 ;  KnoU  v.  GotUe,  2 
Ph.  192 ;  Johnston  v.  Roidands,  2  De  G.  &.  S.  356. 

In  Knight  v.  Knight,  3  Beav.  148,  the  testator  being  entitled  to  real 
estates  in  tail  male,  with  remainder  to  his  cousins  in  tail,  with  remainder 
to  himself  in  fee,  as  right  heir  of  the  settlor,  as  to  part  under  a  settlement 
made  by  his  grandfather,  and  as  to  other  part  under  the  will  of  his  grand- 
father, suffered  a  recovery  and  acquired  the  fee  simple.  He  aflerward 
made  his  will,  by  which  he  devised  all  his  estates,  real  and  personal,  to 
his  brother,  Thomas  Andrew  Ejiight,  if  living  at  his  decease,  and  if  not, 
to  his  son  ;  and  in  case  he  should  die  before  the  testator,  to  his  eldest  son, 
or  next  descendant  in  the  direct  male  line  of  his  said  grandfather,  accord- 
ing to  the  purport  of  his  will,  under  which  the  testator  had  inherited 
*those  estates  his  industry  had  acquired.  He  constituted  the  per- 
*-  ^  son  who  should  inherit  his  said  estates  his  sole  executor  and  trus- 
tee, to  carry  the  same  and  everything  therein  duly  into  execution,  "  con- 
fiding in  the  approved  honor  and  integrity  of  his  family  to  take  no  advan- 
tage of  any  technical  inaccuracies,  but  to  admit  all  the  comparatively 
small  reservations  which  he  had  made  out  of  so  large  a  property,  aooording 
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to  the  plain  and  obvious  meaning  of  his  words."  He  then  gave  some 
small  legacies,  and  proceeded  thus :  "  I  trust  to  the  liberality  of  my  suc- 
cessors to  reward  any  other  my  old  servants  and  tenants  according  to 
their  deserts,  and  to  their  justice  in  continuing  the  estates  in  the  male 
succession,  according  to  the  will  of  the  founder  of  the  family,  my  above- 
named  grandfather."  Thomas  Andrew  Knight  survived  the  testator.  It 
was  held  by  Lord  Langdale,  M.  R.,  that  Thomas  Andrew  Knight  took 
absolutely,  observing,  after  an  elaborate  examination  of  the  authorities, 
that,  "  on  the  whole  he  was  under  the  necessity  of  saying,  that,  for  the 
creation  of  a  trust,  which  ought  to  be  characterized  by  certainty,  there 
was  not  sufficient  clearness  to  make  it  certain  that  the  words  of  trusts 
were  intended  to  be  imperative ;  or  to  make  it  certain  what  wa&  precisely 
the  subject  intended  to  be  affected ;  or  to  make  it  certain  what  were  the 
interests  to  be  enjoyed  by  the  objects." 

Upon  appeal  to  the  House  of  Lords,  the  decision  of  Lord  Langdale  was 
affirmed,  Lord  Chancellor  Lyndhurst  coming  to  the  conclusion,  upon  the 
whole  of  the  will,  that  the  testator  had  no  intention  of  creating  a  trust ; 
and,  moreover,  that  it  was  doubtful  to  what  property  the  recommendatory 
words  applied — whether  it  was  to  be  confined  to  the  estates  the  testator 
took  from  his  grandfather,  or  whether  personal  as  well  as  real  property 
was  to  be  included ;  and  he  considered  the  circumstance,  that  an  indefinite 
portion  of  the  personal  property  was  to  be  disposed  of  according  to  the 
liberality  of  his  successors,  raised  another  difficulty  in  the  way  of  consider- 
ing this  as  an  imperative  trust.  Lord  Cottenham  came  to  the  conclusion 
that  the  judgment  ought  to  be  affirmed,  because,  assuming  that  the  prop- 
erty was  sufficiently  described,  and  which  way  it  should  go,  there  was  suf- 
ficient upon  the  face  of  the  will,  according  to  the  rule  laid  doMm  by  Lord 
Alvanley  in  Malim  v.  Keighley,  2  Ves.  jun.  335,  to  show  that  the  testator 
did  not  intend  to  take  away  from  the  devisee  the  discretion  of  defeating 
the  devise  he  expressed.  See  Knight  v.  Baughton,  11  C.  &  F.  513 :  Scott 
V.  Key,  35  Beav.  291. 

The  Court  will  not  imply  a  gift  to  a  class,  where  there  is  an  express  gift 
over,  in  de&ult  of  appointment,  to  or  among  that  *class :  David- 


8on  V.  ProetoTy  14  Jur.  31.  And  see  Wahh  v.  Acton,  4  Ves.  171 ;  ^  ^ 
Bird  V.  Wood,  2.  S.  &  8.  400 ;  Ooldring  v.  Imvood,  3  Giff.  139, 143. 

Clear  words  of  gift  to  a  devisee  for  his  own  benefit,  free  from  control, 
will  not  be  cut  down  by  subsequent  words,  which  may  operate  as  an  ex- 
pression of  desire,  without  disturbing  the  previous  devise :  Meredith  v. 
Heneage,  10  Price,  306 ;  1  Sim.  588 ;  Sugd.  Prop.  391.  See,  also,  Brook 
V.  Brook,  3  Sm.  &  Giff.  280. 

In  While  v.  Briggn,  15  Sim.  33,  the  testator  gave  his  consumable  articles, 
linen,  china,  &c.,  entirely  to  his  wife's  use,  and  added,  that  the  same, 
together  with  all  his  jewels,  trinkets,  clocks,  watches,  and  ornaments, 
might  he  finally  appropriated  as  she  pleased,  with  the  sum  of  4000L  in  money  ^ 
but  which  sum  he  recommended  her  to  divide  in  shares,  which  he  specified, 
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among  persons  whom  Ke  named.  Sir  L  Shadwell,  V.  C,  said,  that,  in 
Heneage  v.  Meredith,  the  objects  of  the  recommendation  were  uncertain; 
but  here,  both  the  objects  aud  the  subjects  were  certain,  and  he  therefore 
thought  a  trust  was  created.  However,  Lord  Lyndhurst  reversed  the 
decree,  upon  the  ground  that  the  words,  to  be  ''  finally  appropriated  as  she 
pleased,"  applied  to  the  4000/.  as  well  as  to  the  jewels,  Ac.,  and  therefore 
the  case  was  to  be  governed  by  Meredith  v.  Heneage:  Sudg.  Prop.  400. 

Where  there  is  an  absolute  gift  by  will,  followed  by  words  sounding 
like  a  power,  with  a  gift  over  if  it  be  not  exercised,  there  the  Court  gives 
effect  to  the  absolute  gift  as  such,  and  the  gift  over  is  held  inconsistent 
with  that  absolute  gift,  and  is  therefore  void.  Per  Sir  W.  Page  Wood, 
V.  C,  In  re  Mortlock'a  Trust,  3  K.  &  J.  456,  467.  And  see  In  re  Yalden, 
1  De  G.  Mac.  4&  G  53;  Brook  v.  Brook,  3  8m.  &  G.  280;  Hovforih  v. 
Dewell,  29  Beav.  1 8  ;  Scott  v.  Key,  35  Beav.  291 ;  Lambe  v.  Fames,  10  L. 
R.  Eq.  267. 

Where  a  trust  has  been  created  in  favor  of  certain  objects,  by  words  of 
recommendation,  such  part  of  the  property  as  is  not  wanted  for  the  pur- 
poses of  the  trust  will  belong  to  the  person  upon  whom  the  property  has  been 
conferred,  subject  to  the  trust,  no  resulting  trust  arising  for  the  next  of 
kin  or  heir-at-law ;  see  Wood  v.  Oox,  2  My.  &  Cr.  684,  overruling  the 
judgment  of  Lord  Langdale,  M.  R.,  reported  1  Kee.  817 ;  and  see  ante,  pp. 
*724,  *725. 

So  in  Irvine  v.  Sullivan,  8  L.  R.  Eq.  673 :  the  testator,  after  a  devise  of 
all  his  property  to  three  trustees  (whom  he  afterward  appointed  execu- 
tors) upon  trust  to  sell,  directed  that,  "  the  moneys  arising  from  the  said 
sale,  and  otherwise  forming  or  representing  my  estate  and  effects,  after 
payment  of  my  just  debts  and  funeral  and  testamentary  expenses,  and  the 
r*Q821  ^^P^°^^  ^^  carrying  out  the  '^'trusts  of  this  my  will,  shall  be  paid 
by  my  said  trustees,  and  I  hereby  give  and  bequeath  the  same,  to  R 
D.  Irvine,  widow,  absolutely,  trusting  that  she  will  carry  out  my  wishes  with 
regard  to  the  same,  with  which  she  is  fully  acquaiated."  The  testator  had, 
shortly  l>efore  the  date  of  his  will,. expressed  to  E.  D.  Irvine,  to  whom  he  had 
been  for  some  time  engaged  to  be  married,  his  wish  that  she  would,  out  of 
the  property  he  should  leave  her,  make  gifts  to  certain  persons.  £.  D. 
Irvine,  after  leaving  the  testator,  wrote  down  his  wishes,  but  the  paper  was 

I  not  submitted  to  or  signed  by  him.    It  was  held  by  Sir  W.  M.  James,  V. 

C,  that  E.  D.  Irvine  took  the  testator's  estate  beneficially,  subject  only  to 
the  performance  of  the  testator's  wishes  communicated  to  her,  which  were 
treated  as  legacies  carrying  interest  at  41,  per  cent,  from  the  expiration  of 
one  year  from  the  testator's  death  :  see  also  Shelley  v.  Shelley,  6  L.  R.  Eq. 

j  540. 

It  is  most  important  to  observe,  that,  although  vagueness  in  the  object 

^  will  unquestionably  furnish  reasons  for  holding  that  no  trust  was  intended, 

yet  this  may  be  countervailed  by  other  considerations  which  shew  that  a 
trust  was  intended,  whil6  at  the  same  time  such  trust  is  not  sufficientir 
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certain  and  definite  to  be  valid  and  effectual,  and  it  is  not  necessary  to 
exclude  the  legatee  from  a  beneficial  interest  that  there  should  be  a  valid 
or  effectual  trust ;  it  is  only  necessary  that  it  should  clearly  appear  that  a 
trust  was  intended.  Thus,  in  Briggs  v.  Penny,  3  Mac.  &  G.  546,  the  tes- 
tatrix, after  giving,  among  other  legacies,  a  sum  of  3000/.  to  Sarah  Penny, 
and  a  like  sum  of  3000/.  in  addition  for  the  trouble  she  would  have  in 
acting  as  executrix,  bequeathed  all  her  residuary  personal  estate  and 
effects  unto  the  said  Sarah  Penny,  "well  knowing  that  she  will  make  a 
good  use,  and  dispose  of  it  in  a  manner  in  accordance  with  my  views  and 
wishes."  The  testatrix  appointed  Sarah  Penny  sole  executrix  of  her  will. 
It  was  held  by  Lord  Truro,  C,  affirming  the  decision  of  Sir  J.  L.  Knight 
Bruce,  V.  C.  (reported  3  De  G.  A  Sm.  525),  that  Sarah  Penny  did  not 
take  the  residue  for  her  own  benefit.  ''  There  is  nothing,"  said  his  Lord- 
ship, "  on  the  face  of  the  words  which  necessarily  implies  what  is  vague  or 
indefinite,  as  in  those  cases  where  the  Court  has  held  that  the  uncertainty 
of  the  object  has  afforded  evidence  that  no  trust  was  intended. ...  I  agree 
with  the  Vice-Chancellor  in  interpreting  'views  and  wiahes'  to  mean 
*  designs  and  desires.'  And  the  very  expression  of  confidence  that  Miss 
Penny  would  make  a  good  use  and  dispose  of  the  property  in  a  manner  in 
accordance  with  the  testatrix's  designs  or  desires,  or  intentions,  appears 
to  me  to  amount  to  a  declaration  that  "^Miss  Penny  was  to  hold  r^Qco-i 
the  property  for  that  purpose,  or  in  other  words,  to  the  same 
import,  upon  trust.  It  seems  to  me  to  be  tantamount  to  a  bequest  upon 
trust,  and  if  so,  that  is  sufficient  to  exclude  Miss  Penny  from  taking  the 
beneficial  interest.  Such  views  and  wishes  may  be  left  unexplained,  such 
trust  be  left  undeclared ;  but  still  in  such  a  case  it  is  clear  a  trust  was 
intended,  and  that  is  >ufficient  to  exclude  the  legatee  from  a  beneficial 
interest.  Once  establish  that  a  trust  was  inteuded,and  the  legatee  cannot 
take  beneficially.  If  a  testator  gives  upon  trust,  though  he  never  adds  a 
syllable  to  donate  the  objects  of  that  trust,  or  though  he  declares  the  trust 
in  such  a  way  as  not  to  exhaust  the  property,  or  though  he  declares  it  im- 
perfectly, or  though  the  trusts  are  illegal,  still  in  all  these  cases,  as  is  well 
known,  the  legatee  is  excluded,  and  the  next  of  kin  take.  But  there  is 
peculiar  effect  in  the  word  '  trust'  Other  expressions  may  be  equally 
indicative  of  a  fiduciary  intent,  though  not  equally  apt  or  clear.  In  this 
case,  however,  we  are  not  left  to  spell  out  a  trust  from  the  residuary  clause 
alone ;  the  fact  that,  besides  a  legacy  of  3000/.,  another  legacy  is  expressly 
given  to  Miss  Penny, '  in  addition,  for  the  trouble  she  will  have  in  acting 
as  executrix,'  clearly  shows  that  she  was  not  intended  to  take  the  residue 
beneficially;  because,  if  Miss  Penny  was  to  take  the  whole  residue  benefi- 
cially, as  the  testatrix  must  be  presumed  to  have  acted  upon  the  belief, 
which  the  fact  warranted,  that  her  estate  was  abundantly  sufficient  to 
satisfy  all  the  bequests,  there  could  be  no  object  in  taking  out  of  that 
residue,  of  which  she  was  to  have  the  whole,  3000/.  for, her  trouble :  the 
fact  of  the  legacy  not  only  strongly  confirms,  but  is  only  consistent  with. 


k 
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the  hypothesis  that  the  whole  residue  was  not  to  be  taken  beneficially. 
It  cannot  be  referable  to  the  trouble  she  would  have  in  the  execution  of 
the  bequests  in  the  will  itself,  or  the  proved  codicils,  for  though  the  be- 
quests are  numerous,  not  one  of  them  involves  any  amount  of  trouble ; 
whereas  the  views  and  wishes  of  the  testatrix,  to  which  she  alluded,  might 
be  such  that  the  carrying  them  into  effect  might  involve  the  executrix  in 
very  difficult  trusts."  See  also  Langley  v.  Thonuu,  6  De  6.  Mac.  &  G. 
645 ;  Bernard  v.  MinahtUl^  Johns.  276. 

Powers  in  the  naiure  of  Trusts.'] — Hitherto,  those  cases  arising  upon 
words  of  recommendation  have  been  considered,  by  which  a  trust  simply 
has  been  held  to  be  created.  There  is,  however,  uiother  class  of  cases 
within  which  the  principal  case  hlU,  and  is  a  leading  authority,  of  a 
similar  nature,  where  powers  are  given  to  persons,  accompanied  with  such 
words  of  recommendation  in  favor  *of  certain  objects,  as  to  render 
^  them  powers  in  the  nature  of  trusts ;  so  that  Uie  failure  of  the 
donees  to  exercise  such  powers  in  fieivor  of  the  objects  will  not  turn  to 
their  prejudice,  since  the  Court  will,  to  a  certain  extent,  take  upon  itself 
the  duties  of  the  donees.  See  Oower  v.  Maintoaring,  2  Yes.  87  ;  Doyley 
V.  Attorney- Chneralf  2  Eq.  Ca.  Ab.  194 ;  Oude  v.  Worthington,  3  De  G. 
&  Sm.  389 ;  Reid  v.  Reid,  25  Beav.  469  ;  Lod  v.  Jzod,  32  Beav.  242 ; 
Be  CaplMs  WiU,  34  L.  J.  N.  S.  (d.)  578. 

It  is  perfectly  clear  that  where  there  is  a  mere  power  of  disposing,  and 
that  power  is  not  executed,  the  Ck>urt  cannot  execute  it    Per  Lord  Eldcm, 

Brown  v.  Siggs,  8  Ves.  570. 

It  is  equally  clear,  that^  wherever  a  trust  is  created,  and  the  ex- 
ecution of  that  trust  fails  by  the  death  of  the  trustee,  or  by  accident,  this 
Court  will  execute  the  trust  Per  Lord  Eldon,  in  Brown  v.  J^ggs,  8 
Yes.  570;  and  see  Attorney- Oeneral  v.  Lady  Downing,  Wilm.  1  Amb. 
550;  Attorney- Oeneral  v.  Hickman,  2  £q.  Ca.  Ab.  193;  Doyley  v. 
Attorney- Oeneral,  2  Eq.  Ca.  Ab.  194 ;  Mosely  v.  Mosdy,  Bept  t  Finch, 
53  ;  Wainwright  v.  Waterman,  1  Yes.  jun.  311 ;  Oude  v.  Worthington,  3 
De  G.  &  8m.  389. 

But  there  is  not  only  a  mere  trust  and  a  mere  power,  but  there  is  also 
known  to  the  Court  a  power  which  the  party  to  whom  it  is  given  is  in- 
trusted and  required  to  execute ;  and  with  regard  to  that  species  of  power 
the  Court  considers  it  as  partaking  so  much  of  the  nature  and  qualities  of 
a  trust,  that  if  the  person  who  has  that  duty  imposed  upon  him  does  not  dis- 
charge it,  the  Court  will,  to  a  certain  extent,  discharge  the  duty  in  his 
room  and  place.  Upon  that  principle,  the  case  of  Harding  v.  Glgn  (1 
Atk.  469)  proceeded.    Per  Lord  Eldon,  8  Yes.  570. 

The  doctrine  laid  down  in  the  principal  case  was  approved  of  and  acted 
upon  in  the  leading  case  of  Brown  v.  Higgs,  which  was  twice  heard  before 
Lord  Alvanley,  as  reported  in  4  Yes.  708,  and  5  Yes.  495,  and  before 
Lord  Eldon,  upon  appeal,  as  reported  in.  8  Yes.  561,  and  affirmed  in  the 
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House  of  Lords  (see  5  My,  &  Cr.  92).  In  that  case,  the  testator  bequeathed 
a  leasehold  estate  to  John  Brown,  upon  trust,  subject  to  oertain  charges, 
to  employ  the  remainder  of  the  rent  to  such  children  of  his  nephew,  Sam- 
uel Brown,  as  John  Brown  shall  think  most  deserving,  and  that  will 
make  the  best  use  of  it,  or  to  the  children  of  his  nephew,  William  Augus- 
tus Brown,  if  any  such  there  are  or  shall  be.  John  Brown  died  in  the 
lifetime  of  the  testator,  and  William  Au^n^stus  Brown  had  no  children. 
It  was  held  by  Lord  Alvanley  that  the  children  of  Samuel  Brown  were 
entitled,  in  equal  shares,  to  the  lenflehold  estate.  ''  The  question,"  said 
his  Lordship,  upon  the  rehearing  (6  *Ves.  500),  "  is,  whether  p^Q«p.^ 
this  sentence  in  the  will,  upon  which  the  question  arises,  is  to  be  ^  -' 
considered  as  merely  giving  John  Brown  a  power,  if  he  thinks  fit,  to  give 
the  profits  of  the  farm,  of  which  he  was  the  trustee,  to  the  children  of 
Samuel  Brown  or  William  Augustus  Brown,  or  whether,  upon  the  true 
construction,  it  is  anything  more  or  less  than  a  mere  trust  in  him,  with  a 
power  to  single  out  any  he  might  think  more  deserving,  but  a  gift  to  him, 
in  trust  for  those  children,  at  all  events ;  and  I  am  of  the  same  opinion, 
upon  very  Aill  consideration,  and  after  the  very  able  arguments  I  have 
heard  to  shake  that  opinion,  that  it  is  a  trust,  and  not  a  power  in  John 
Brown ;  and  that  his  non-exercise  of  that  power,  or  the  circumstances  of 
his  being  incapable  of  exercising  ft,  will  not  prevent  the  objects  of  the 
testator's  bounty  from  taking  in  some  manner,  though  the  power  of  dis- 
tribution, on  account  of  the  death  of  the  testator,  cannot  be  exercised." 
See  Meller  v.  Stanleyy  2  De  G.  Jo.  &  Sm.  183, 191 ;  Carthew  v.  Enraght, 
26  L.  T.  Rep.  N.  S.  834 ;  Be  Jeffery'a  Trusts,  26  L.  T.  Rep.  N.  S.  821. 

The  case  of  TheDvke  of  Marlborough  v.  Lord  Oodolphin,  2  Ves.  61,  is 
certainly  very  difficult  to  reconcile  with  Harding  v.  Olyn,  or  with  Brown 
V.  HiggB,  '*  But  the  question,"  Lord  Eldon  has  observed,  "  is  not 
whether  one  case  is  to  be  reconciled  with  others,  but  whether  all  the 
cases  have  gone  upon  a  principle  which  professes  to  save  whole  Harding 
V.  Glyn,  Lord  Hardwicke,  in  The  Duke  of  Marlborough  v.  Lord  OodoU 
phin,  does  not  say  that,  where  there  is  a  power,  and  it  is  made  the  duty 
of  the  party  to  execute  it,  and  he  would  not  execute  it,  in  such  a  ease  this 
Court  would  not  act ;  but  he  collected,  from  the  scope  and  object  of  the 
disposition  in  that  case,  taken  altogether,  the  opinion  that  it  was  a  case 
in  which  the  person  having  a  power  to  dispose  of  the  sum  of  30,000/.  had 
a  mere  power,  not  clothed  with  any  duty  requiring  her  to  execute  it ;  and, 
therefore,  as  to  what  was  not  disposed  of,  the  Court' could  not  interfere :" 
Broum  v.  Higgs,  8  Ves.  576. 

In  Burrough  v.  PhUcox,  5  My.  &  Cr.  72,  a  testator  directed  that  certain 
stock  should  stand  in  his  name,  and  certain  real  estates  remain  unalien- 
ated ''until  the  following  contingencies  are  completed ;"  and  after  giving 
life  interests  in  such  stock  and  estates  to  his  two  children,  with  remainder 
to  their  issue,  he  declared,  that,  in  case  his  two  children  should  both  die 
without  leaving  lawful  issue,  the  same  should  be  disposed  of  as  after  men- 
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tioned  :  that  is  to  saj,  the  survivor  of  his  two  children  should  have  power 
to  dispose  by  will  of  his  real  and  personal  estate  "  among  my  nephews 
and  nieces  or  their  children,  either  all  to  one  of  them,  or  to  as  many  of 
_^  them  as  *my  surviving  child  shall  think  proper."    It  was  held 

^  -'by  Lord  Cottenham,  that  a  trust  was  created  in  favor  of  the  tes- 
tator's nephews  and  nieces,  and  their  children,  subject  to  a  power  of  selec- 
tion and  distribution  in  his  surviving  child.  "  When  there  appears,'' 
observes  his  Lordship,  **  a  general  intention  in  favor  of  a  class,  and  a  par- 
ticular intention  in  favor  of  individuals  of  a  class,  to  be  selected  by  an- 
other person,  and  the  particular  intention  fails,  from  that  selection  not 
being  made,  the  Court  will  carry  into  effect  the  general  intention  in  favor 
of  the  class.  When  such  an  intention  appears,  the  case  arises,  as  stated 
by  Lord  Eldon,  in  Brown  v.  Higgs  (8  Ves.  674),  of  the  power  being  so 
given  as  to  make  it  the  duty  of  the  donee  to  execute  it ;  and,  in  such  case, 
the  Court  will  not  permit  the  objects  of  the  power  to  suffer  by  the  n^li- 
gence  or  conduct  of  the  donee,  but  fastens  upon  the  property  a  trust  for 
their  benefit.  ...  In  this  case,  the  intention  is  not  to  be  found  only 
in  the  power  given  to  select  and  distribute  ;  for  the  testator  has  directed 
his  trustees  to  hold  the  property  until  the  contingency  has  happened,  and, 
as  to  the  land,  that  it  shall  not  be  alienated  in  the  meantime ;  and  has 
himself  declared,  that,  in  the  events  which  have  happened,  the  property 
should  be  disposed  of  as  after  mentioned.  This  is  imperative,  and  is  con- 
clusive as  to  the  intention  that  the  subsequent  gift  should  take  effect ; 
but  the  only  disposition  after  mentioned  is  the  provision  for  the  nephews 
and  nieces,  and  their  children,  subject  to  the  selection  and  distribution  of 
the  survivor  of  his  son  and  daughter. 

*'  Much  argument  was  urged  at  the  bar,  upon  the  ground  that  the  donee 
of  the  power  had  no  estate  in  the  property  under  the  will  beyond  a  life 
interest.  In  my  view  of  the  case  this  is  quite  immaterial.  It  is  not,  cer- 
tainly, one  of  those  cases  in  which  property  is  given,  with  expressions 
added  as  to  the  disposal  of  it,  which  are  held  to  fix  a  trust  upon  the  gift, 
but  the  whole  is  given  to  trustees ;  and  the  question  is,  whether  there  be 
found  in  the  will  a  sufficient  declaration  of  who,  in  the  events  which  have 
happened,  are  to  be  the  cestuis  que  trust ;  and  if  that  be  sufficiently  ex- 
pressed, it  is  immaterial  whether  the  donee  of  the  power  be  also  a  trustee, 
or  whether  the  trust  be  vested  in  others. 

"  In  Birch  v.  Wdde  (3  V.  &  B.  198;,  the  property  was  given  in  trust, 
and  the  donee  of  the  power  was  only  tenant  for  life. 

"  In  this  case,  upon  the  authority  of  Brown  v.  Higgs,  1  think  myself 
justified  in  giving  effect  to  the  intention,  which  appears  to  me  to  be  suffi- 
ciently apparent  upon  the  will,  of  giving  the  property  to  the  nephews  and 
nieces,  and  their  children,  subject  to  the  selection  and  distribution  of  the 
*8urvivor  of  the  son  and  daughter,  and  that  they  all  constitute 
^  -■  the  clafls  to  take  all  the  property  as  to  which  no  such  selection 
and  distribution  has  been  made." 
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The  mode  in  which  the  Court  will  execute  a  power  in  the  nature  of  a 
trust,  depends  upon  terms  of  the  instrument  by  which  the  property  is 
settled. 

If  in  such  instrument  a  rule  is  laid  down  for  the  guidance  of  the  trus- 
tees which  they  have  not  acted  upon,  then  the  Court  will  act  upon  it,  ex- 
CTcising  the  same  judgment  as  the  trustees  might  have  done.  Thus,  in 
Oower  V.  Maintoaring,  2  Ves.  87,  J.  Mainwaring  executed  a  trust  deed, 
by  which  the  trustees  were  to  give  the  residue  of  his  real  and  personal 
estate  among  his  ''  friends  and  relations,"  where  they  should  see  most 
necessity,  and  as  they  should  see  most  equitable  and  just.  Two  of  the 
trustees  being  dead,  and  the  third  refusing  to  act.  Lord  Hardwicke,  C, 
held  that  the  word  "  friends"  meant  "  relations,"  within  the  Statute  of 
Distributions,  and  it  was  referred  to  the  Master  to  inquire  and  consider 
how  it  might  be  most  equitably  and  justly  divided.  "  What  differs  this," 
said  Lord  Hardwicke,  "  from  the  cases  mentioned,  is  this,  that  there  is  a 
rule  laid  down  for  the  trust.  Wherever  there  is  a  trust  or  power  (for  this 
is  a  mixture  of  both),  whether  arising  on  a  legal  estate,  or  reserved  to  be 
exercised  by  trustees  barely  according  to  their  discretion,  I  do  not  know 
the  Court  can  put  themselves  in  the  place  of  those  trustees  to  exercise 
that  discretion.  Where  trustees  have  power  to  distribute  generally ^  with- 
out any  object  pointed  out  or  rule  laid  down,  the  Court  interposes  not,  unless 
in  case  of  charity,  which  is  different,  the  Court  exercising  a  discretion  as 
having  the  general  government  and  regulation  of  charity.  But  here  is  a 
rule  laid  down  (and  the  word  '  friends'  is  synonymous  to  '  relations,'  other- 
wise it  is  absurd).  The  trustees  are  to  judge  on  the  necessity  and  occasions 
of  the  family,  the  Court  can  judge  of  su^  necessity  of  the  family.  That  is  a 
judgment  to  he  made  on  fa/sts  existing,  so  thai  the  Court  can  make  the  judg- 
ment as  well  as  the  trustees,  and  when  informed  by  evidence  of  the  neces- 
sity can  judge  what  is  equitable  and  just  on  this  necessity :"  and  see 
Hewett  V.  Hewett,  2  Eden,  332 ;  Anon,  1  P.  Wms.  327 ;  Widmtyre  v. 
Woodroffe,  Amb.  636 ;  Brunsden  v.  Woolredge,  Amb.  607 ;  Attorney- 
General  v.  Bttekland,  1  Ves.  231,  Amb.  71,  cited;  Oreen  v.  Howard,  1 
Bro.  C.  C.  33 ;  MaJion  v.  Savage,  1  Scho.  &  Lef.  Ill ;  Maherley  v.  Tar- 
ton,  14  Ves.  499 ;  In  re  Phene's  Trust,  5  L.  R.  Eq.  347  ;  Butler  v.  Gray, 
5  L.  R.  Ch.  App.  26,  31. 

Where,  however,  no  rule  has  been  laid  down  in  the  instrument  creating 
the  power  as  to  the  mode  in  which  it  is  to  be  executed,  the  Court,  acting 
upon  the  maxim  that  *equality  is  equity,  will  make  an  equal 
division  among  the  persons  who  are  objects  of  the  power  in  the  *-  ■* 
nature  of  a  trust.  Thus,  in  Doyley  v.  The  Attorney- General,  2  Eq.  Ca. 
Ab.  194  ;  4  Vin.  Ab.  485,  486,  the  testator  gave  property  in  trust  for  cer- 
tain purposes,  and  subject. thereto  the  trustees  and  the  survivor  of  them, 
and  the  heird  and  executors  of  such  survivor,  were  to  dispose  of  it  to  such 
of  his  relations  on  his  mother's  side  who  were  most  deserving,  and  in  such 
manner  as  they  think  fit,  and  for  such  charitable  uses  and  purposes  as 
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they  should  also  think  most  proper  and  convenient.  The  x)ower  having 
devolved  on  the  Court,  Sir  Joseph  Jekyll,  M.  R.,  directed  that  one-half  of 
the  property  should  go  to  the  testator's  relations  on  the  mother's  side,  and 
the  other  half  to  charitable  uses.  He  said  the  known  rule  that  equality 
is  equity  was  the  best  measure  to  go  by.  That  he  had  no  rule  of  judging 
of  the  merits  of  the  testator's  relations,  and  could  not  enter  into  spirits, 
and  therefore  could  not  prefer  one  to  the  other,  but  that  all  should  come 
in  without  distinction. 

In  ScUusbury  v.  Denton,  3  K.  &  J.  529,  a  testator  by  will  gave  a  fund 
to  be  at  the  disposal  of  his  widow  by  her  will,  "  therewith  to  apply  a 
part"  for  a  charity, ''  the  remainder  to  be  at  her  disposal  among  my  rela- 
tions, in  such  proportions  as  she  may  be  pleased  to  direct."  The  widow 
died  without  exercising  the  power  of  determining  the  proportions  in  which 
each  were  to  taka  It  was  held  by  Sir  W.  Page  Wood,  V.  C,  that  the 
bequest  was  not  void  for  uncertainty,  but  that  the  Court  would  divide 
the  fund  in  equal  moieties,  and  give  one  of  such  moieties  to  charitable 
purposes,  and  the  other  moiety  to  such  of  the  testator's  relatives  as  were 
capable  of  taking  within  the  Statute  of  Distributions.  See  also  Hutehinr 
9on  V.  Hutchinson,  13  Ir.  Eq.  Bep.  632 ;  Oaugh  v.  BuU,  16  Sim.  45,  231 ; 
Longmore  v.  Broom,  7  Ves.  124 ;  Penny  v.  Turner,  2  Phill.  493  ;  Fordyee 
V.  Bridges,  lb..  497  ;  Re^  White's  Trusts,  Johns.  656 ;  Little  v.  Neil,  10 
W.  R.  (V.  C.  K.)  592 ;  but  see  Down  v.  Warrall,  1  My.  &  K.  561,  and 
the  remarks  thereon  of  Sir  W.  Page  Wood,  V.  C,  in  Salvsbury  v.  Denton, 
3  K.  &  J.  538. 

A  distinction  may  be  here  noticed  between  two  classes  of  cases — the 
first,  where  there  is  a  gift  to  a  class  with  a  subsequent  power  of  appoint- 
ment among  the  class ;  the  second,  where  there  is  no  gift  to  the  class  ex- 
cept in  or  by  means  of  the  power.  With  regard  to  the  first  class  of  cases 
the  general  principle  seems  to  be  this :  If  the  instrument  itself  gives  the 
property  to  a  class,  but  gives  power  to  donee  to  appoint  in  what  shares, 
and  in  what  manner  the  members  of  that  class  shall  take,  the  property 
vests,  until  the  power  is  exercised,  in  all  the  members  of  the  claas,  and 
they  will  all  take  in  *default  of  appointment.  Thus,  in  Lambert 
I  «'0^J  y^  ThwaUes,  2  Law  Rep-  Eq.  151,  by  a  post-nuptial  settlement, 
certain  freehold  property  was  conveyed  to  trustees  upon  trust  to  pay  the 
rent  to  W.  and  his  wife  during  their  lives,  and  after  the  decease  of  the 
survivor  upon  trust  to  sell  and  divide  the  proceeds  among  all  and  every 
the  children  of  W.  in  such  shares  and  proportions  as  he  should  by  will 
appoint.  There  were  seven  children  living  at  the  date  of  the  settlement, 
one  of  whom  died  before  W.,  who  died  without  executing  the  appoint- 
ment It  was  held  by  Sir  R.  T.  Kindersley,  V.  C,  that  the  property  was 
vested  in  all  the  children  liable  to  be  divested  by  the  execution  of  the 
power ;  and  the  power  not  having  been  executed,  the  representatives  of 
the  deceased  child  were  entitled  to  his  share.    See  also  Davyy.  Hooper,  2 
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Vera.  665 ;  Modoc  v.  Jackson,  2  Bro.  C.  C.  588 ;  Hockley  v.  Mawbey,  1 
Yes.  juD.  143 ;  Jone$  y.  Torin,  6  Sim.  255. 

K  in  such  a  case  the  power  had  been  exercised  in  favor  of  the  surviv- 
ing children,  they  only  would  have  taken.  This  was  decided  in  Woodcock 
V.  Bennock,  4  Beav.  190 ;  1  Ph.  72 ;  but  Lord  Langdale,  M.  R.,  in  that 
case  seems  erroneously  to  have  expressed  an  opinion  that  where  a  power 
in  such  a  case  is  to  be  exercised  by  will,  those  of  the  class  only  who  are 
living  at  the  death  of  the  donee  of  the  power  are  entitled  to  take  in 
default  of  appointment  See  also  Winn  v.  Fenvrick,  11  Beav.  438.  But 
see  the  remarks  upon  these  cases  in  Lambert  v.  ThwaiteSf  2  Law  Rep.  Eq. 
158  ;  Freeland  v.  Pearson,  3  Law  Rep.  Eq.  658. 

With  regard  to  the  second  class  of  cases  before  alluded  to,  it  may  be 
laid  down  that  if  the  instrument  does  not  contain  a  gift  of  the  property 
to  any  class,  but  only  a  power  to  the  donee  to  give  it  as  he  may  think  fit, 
among  members  of  that  class,  those  only  can  take  in  default  of  appoint- 
ment who  might  have  taken  under  an  exercise  of  the  power.  In  that 
case  the  Court  implies  an  intention  to  give  the  property  in  default  of 
appointment  to  those  only  to  whom  the  donee  of  the  power  might  give  it 
Thus,  in  Walsh  v.  Wallinger,  2  Russ.  &  My.  78,  a  testator  bequeathed  the 
residue  of  his  estate  to  his  wife  for  her  own  use  and  benefit,  "  trusting  thai 
she  would  at  her  decease  give  and  bequeaJth  the  same  to  the  children  in 
such  a  manner  as  she  should  appoint"  Now,  in  this  case,  there  was  no 
gift  in  express  terms  to  the  children  by  the  testator,  nor  was  there  any 
direction  that  they  were  to  take  in  de&ult  of  appointment ;  and,  therefore, 
it  could  only  be  inferred  from  the  power  itself  who  were  to  take  in  default 
of  appointment;  and  inasmuch  as  the  power  was  only  to  be  exercised  by 
vdll,  and,  therefore,  could  only  be  exercised  in  &vor  of  those  children 
*who  should  be  living  at  the  testator's  death,  the  conclusion 
almost  necessarily  was  that  the  intention  of  the  testator  was  that  ^  ^ 
those  only  who  survived  the  wife  should  take,  and  so  it  was  decided.  See 
also  Kennedy  v.  Kingston,  2  J.  &  W.  431. 

With  regard  to  the  mode  in  which  the  Court  of  Chancery  will  execute 
a  power  in  favor  of  ''  relations,"  the  result  of  the  decisions  is  that  the 
Court,  as  a  convenient  rule  of  construction,  will  adopt  the  Statute  of  Dis- 
tributions as  the  means  of  determining  who  are  comprehended  under  the 
term  **  relations ;"  but  although  this  is  the  case,  it  is  clear  that  a  donee 
with  a  power  of  selection  may  go  beyond  the  rule  adopted  by  the  Court, 
and  exercise  it  in  favor  of  relations  of  the  donor  who  are  not  within  the 
degree  of  next  of  kin :  Supple  y.  Lowson,  Amb.  729 ;  Spring  v.  BUes,  1  T. 
Rep.  435,  n. ;  Oruwys  v.  Colnian,  9  Ves.  324 ;  Mahon  v.  Savage,  1  S.  & 
L.  Ill ;  Forbes  v.  Ball,  3  Mer.  437 ;  Grant  v.  Lynam,  4  Russ.  292,  over- 
ruling Brunsden  v.  Woolredge,  Amb.  507 ;  1  Dick.  380 ;  Salusbury  v. 
Dmdon,  3  E.  &  J.  529. 

The  same  rule  has  been  applied  with  respect  to  personal  estate,  where 
the  words  "  relations  "  or  "  friends  "  (,Be  Caplin's  WiU,  34  L.  J.  N.  S.  Ch. 
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578),  or  where  the  word  *' family  '*  has  been  used  in  place  of  "  relatioDs:" 
Oruwys  v.  Colman,  9  Ves.  319 ;  OraiU  v.  Lynam^  4  Ruas  297. 

Where,  however,  the  dooee  has  merely  a  power  of  didributiorif  and  not 
a  power  of  selection — ^if,  for  instance,  he  has  a  power  to  appoint  among 
relations,  and  not  among  such  of  them  as  he  thinks  fit,  or  words  of  that 
effect — an  appointment  to  relations  not  being  next  of  kin  would  be  void : 
Pope  V.  W/iUcombe,  3  Men  689  ;  and  see  Clapton  v.  Bidmer,  10  Sim.  426 ; 

5  My.  &  Cr.  108. 

And  if  the  power  of  selection  is  confined  to  a  particular  class,  the 
donee  cannot  go  beyond  it.  Thus,  a  gift  to  the  testator's  "  nearest  rela- 
tions," as  A.  may  appoint,  will  only  authorize  an  appointment  to  next  of 
kin  under  the  Statute  of  Distributions :  Ooodinge  v.  Ooodinge,  1  Ves. 
231 ;  Edge  v.  Salisbury,  Amb.  70. 

In  case  of  charities  in  favor  of  "  poor  relations  "  (  White  v.  White,  7 
Ves.  423 ;  Attorney- General  v.  Price,  17  Ves.  371 ;  Mohan  v.  Savage,  1  S. 

6  L.  Ill),  or  where  the  testator  has  himself  furnished  some  teat  bj  which 
relations  extending  beyond  the  -Statute  of  Distribution  may  be  discovered 
(^Bennett  v.  Honywood,  Amb.  708),  the  Court  of  Chancery  will  not  con- 
fine itself,  as  in  ordinary  cases,  to  relation  within  the  Statute  of  Distribu- 
tions. 

On  the  death  of  the  donee  of  a  power  imperative  as  a  trust,  without 
having  made  an  appointment,  the  question  arises,  in  whose  favor  will  the 
Court  execute  the  power — whether  in  favor  of  ^persons  compos- 
^  -'  ing  a  certain  class  at  the  death  of  the  donor,  or  at  the  death  of 
the  donee  of  the  power.  It  seems,  however,  to  be  clear^  that  when,  as  in 
the  principal  case,  the  donee  of  such  a  power  has  a  lije  interest  in  the 
subject  of  the  power,  which  he  might  execute  in  favor  of  "  relations,"  on 
his  death,  without  having  done  so,  the  Court  will  execute  it,  not  in  favor 
of  those  who  are  next  of  kin  at  the  death  of  the  donor,  but  of  those  com- 
posing that  class  at  the  death  of  the  donee :  see  Doyley  v.  Atiomey' 
General,  2  Eq.  Ca.  Ab.  194,  pi.  15 ;  WitU  v.  Bodington,  S  Bro.  C.  C.  95 ; 
Oruwya  v.  Colman,  9  Ves.  319,  325 ;  Birch  v.  Wade,  3  V.  &  B.  95 ;  Winn 
V.  Fenvnck,  11  Beav.  438 ;  Tiffin  v.  Longman,  15  Beav.  275 ;  Finch  v. 
HoUingvmrth,  21  Beav.  112 ;  Re  CapUn's  WtU,  34  L.  J.  N.  S.  Ch.  578 ; 
sed  vide  Hands  v.  Hands,  1  T.  R.  437,  n.  cited ;  Qrievegon  v.  Kireopp,  2 
Keen,  653 ;  Be  White's  Trusts,  Johns.  656.    • 

But  where  the  distribution  or  selection  is  not  suspended  by  the  exist- 
ence of  any  preceding  estate  for  life,  those  who  are  to  take  are  such  as 
answered  the  description  of  next  of  kin  of  the  testator  at  his  death  :  CoU 
V.  Wade,  16  Ves.  27  ;  and  see  Brovm  v.  Higgs,  4  Ves,  708 ;  Langmcre 
V.  Broome,  7  Ves.  124 ;  and  the  same  persons  will  take  when  the  donee  of 
the  power  having  a  life  interest  dies  in  the  lifetime  of  the  testator :  Permy 
V.  Turner,  2  Ph.  493  ;  Hutchinson  v.  Hutchinson,  13  Ir.  Eq.  Rep.  332. 

Another  question  may  arise  m  the  exercise  of  such  a  power  by  the 
Court,  viz.,  what  share  persons  who,  by  representation  under  the  statute, 
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would  only  be  entitled  per  stirpes,  will  take  ?  It  seems  that  they  will 
take  per  capita ;  upoD  this  priociple,  that  the  Court  merely  adopts  the 
statute  for  the  sake  of  convenience,  in  finding  out  the  persons  intended  by 
a  term  which  would  otherwise  be  void  for  uncertainty  ;  and  when  found 
out,  they  take,  not  under  the  statute,  but  under  the  will  as  joint  tenants  : 
see  Walter  v.  Maunde,  19  Ves.  427,  428  ;  and  see  Pope  v.  Whitcombe,  3 
Mer.  689 ;  Hinckley  v.  Maclarens,  1  M.  &  K.  27  ;  Withy  v.  Mangles,  4 
Beav.  358  ;  10  C.  <fe  F.  215 ;  Re  White's  Trusts,  Johns.  656 ;  Halton  v. 
Fost^,  3  L.  R.  Ch.  App.  507. 

Although  the  subject  be  not  capable  of  division,  or  one  object  out  of  a 
class  is  to  be  selected  by  the  trustee,  the  Court  will,  if  possible,  execute 
the  power,  on  the  default  of  the  trustee :  Richardson  v.  Chapman,  7  Bro. 
P.  C.  318,  Toml.  edit ;  Moseley  v.  Moseley,  Rep.  t.  Finch,  53 ;  Brown  v. 
Hlggs,  5  Ves.  504. 

In  Omwys  v.  Colman,  9  Ves.  319,  the  testatrix  bequeathed  to  her  sister 
B.,  for  life,  declaring  that  it  was  her  absolute  desire  that  she  bequeath 
to  those  of  her  own  family  what  she  has  power  to  dispose  of,  provided 
they  behaved  well  *to  her,  wUh  decency  and  affection,  B.,  by  her 
will,  declared  she  meant  to  make  no  disposition  of  her  sister's  ^  ^ 
property.  Sir  William  Grant,  M.  R.,  held  that,  as  all  that  B.  said  was, 
that  she  did  not  intend  to  execute  the  power,  the  trust  remained  unex- 
ecuted, and  was  consequently  to  be  executed  by  tlie  Court  in  favor  of  the 
next  of  kin  of  B.  But  his  Honor  said,  that  a  difficulty  might  have  arisen 
if  B.  had  declared  her  own  relations  had  behaved  ill  to  her,  and  therefore 
she  had  resolved  not  to  give  them  any  part  of  the/property.  The  question 
then  would  have  been,  whether  she  was  not  constituted  sole  judge  of  the 
propriety  of  the  behavior  of  her  family,  and  whether  it  was  not  an  intest- 
acy in  the  testatrix,  the  condition  failing. 

It  may  here  be  remarked,  that,  although  a  devisee  may  be  bound  to 
devise  an  estate  according  to  the  confidence  reposed  in  him,  or  in  default 
of  appointment  it  will  go  to  the  object  designated  by  the  testator,  yet,  in 
respect  of  enjoyment,  all  the  rights  and  incidents  of  property — for  instance, 
the  right  of  felling  timber — will  remain  in  the  devLiee  during  his  life  to 
the  extent  of  the  estate  vested  in  him.  Thus,  in  Wright  v.  Aikyyis  (17 
Ves.  255),  a  testator  gave  all  his  leasehold,  freehold,  and  copyhold  estates, 
of  whatever  tenure  or  tenures,  unto  his  mother,  Charlotte  Atkyns,  and 
her  heirs  forever,  in  the  fullest  confidence,  thai,  after  her  decease,  she  would 
devise  the  property  to  his  family ;  and  he  charged  the  premises  with  the 
payment  of  his  debts,  and  gave  to  her  all  his  personal  estate,  and  ap- 
pointed her  his  executrix.  The  testator,  who  died  possessed  of  no  lease- 
holds, lefl  his  nephew  his  heic-at-law.  Sir  William  Grant,  M.  R.,  held 
that  there  was  no  uncertainty,  but  that  it  was  a  trufit  for  the  testator's 
heir,  and  that  therefore  Mrs.  Atkyns  was  to  be  considered  as  tenant  for 
life  of  the  estate.  Lord  Eldon  afterward  granted  an  injunction  restrain- 
ing her  from  cutting  down  trees,  or  committing  waste :  1  V.  &  B.  313  ; 
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19  Ves.  299  ;  G.  Coop.  Ill,  125.  Upon  an  appeal  to  tbe  House  of  Lords, 
the  decree  was  reversed,  so  far  as  it  declared  Mrs.  Atkyns  only  tenant  for 
life,  without  prejudice  to  any  question  which  might  arise  touching  the 
construction  of  the  testator's  will  on  the  death  of  Charlotte  Atkyns  ;  and 
the  order  for  the  injunction,  so  &r  as  it  was  founded  on  the  declaration 
that  Mrs.  Atkyns  was  only  tenant  for  life,  was  reversed,  and  Mrs.  Atkyns 
was  to  apply  to  the  Court  of  Chancery,  as  she  might  be  advised,  touching 
such  injunction,  or  any  other  ground.  There  being  no  remaining  incum- 
brance on  the  estate,  Lord  Eldon  dissolved  the  injunction,  upon  the  ap- 
plication of  Mrs.  Atkyns :  Sugd.  Prop.  382.  The  person  who  was  the 
testator's  heir  at  his  death  having  died,  a  bill  was  filed  by  his  devisees 
and  *the  heiress-at-law  of  the  original  testator,  not  praying  any 
^  ^  declaration  of  rights,  but  praying  an  account  of  timber  sold,  and 
an  injunction.  Lord  Eldon  gave  Mrs.  Atkyns  power  to  cut  timber  in  a 
husbandlike  manner,  giving  an  account,  and  paying  the  money  into 
Court  See  T.  &  R.  143.  This  order  being  considered  to  be  in  opposi- 
tion to  the  principle  upon  which  the  House  of  Lords  reversed  the  decree, 
a  second  appeal  was  made  to  the  House  in  the  same  session,  and  the  de- 
cision of  Lord  Eldon  was  reversed,  the  judgment  of  the  House  of  Lords 
declaring,  that,  according  to  the  true  construction  of  the  testator's  will, 
the  intention  of  the  testator  must  be  taken  to  have  been  to  give  to  the 
appellant  a  right  to  cut  the  timber  for  her  own  use.  See  Sugd.  Prop. 
384. 

Control  of  the  Court  over  the  Exercise  of  Powers.'] — A  Court  of  equity 
has  not  in  general,  in  the  absence  of  mala  fides  on  the  part  of  the  donee, 
any  jurisdiction  to  interfere  with,  or  compel  him  to  execute  a  mere  dis- 
cretionary power :  Brown  v.  Higgs,  5  Ves.  501 ;  8  Ves.  570 ;  Pink  v.  De 
Thuisey,  2  Madd.  157 ;  French  v.  Davidson,  3.  Madd.  396 ;  WaUcer  v. 
WaUcer,  5  Madd.  424 ;  Down  v.  WorraU,  1  My.  &  K.  661 ;  Meredith  v. 
HeneagCy  1  Sim.  554 ;  Costahadie  v.  Costabadie,  6  Hare,  410 ;  KekewitAr  v. 
Marker,  3  Mac.  &  G.  311;  In  re  WUkes'  Charity,  lb.  440;  Whiiey. 
Orane,  18  Beav.  571 ;  Hart  v.  Tribe,  19  Beav.  149 ;  32  Beav.  279 ; 
Bonser  v.  Kinnear,  2  Qiff.  195. 

Where  a  testator  proposes  to  recommend  any  person  to  the  fevorable 
regard  of  another,  whom  he  has  made  the  object  of  his  bounty,  it  should 
be  ascertained  whether  he  intends  to  impose  a  legkl  obligation  on  the 
devisee  or  legatee  in  &vor  of  such  person,  or  to  express  a  wish  without 
conferring  a  right.  In  the  former  case  a  clear  and  definite  trust  should 
be  created,  and  in  the  latter,  words  negativing  such  a  construction  of  the 
testator's  words  should  be  used.  Equivocal  language  in  these  cases  has 
given  ride  to  much  litigation :  2  Jarm.  on  Wills,  App.  686  2d  Ed. 
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The  doctrine  that  a  trust  recog- 
nized by  a  court  of  chancery  may 
be  created  by  words  denoting  a 
wish,  hope,  or  expectation  that  a 
bequest  shall  be  appropriated  to  the 
use  of  a  third  person  or  expended 
for  his  support,  has  been  upheld  in 
several  instances  in  this  country,  on 
the  broad  ground  that  the  interpre- 
tation of  a  will  depends  on  the 
intention  of  the  testator,  and  that 
when  his  purpose  is  plain  it  should 
not  be  allowed  to  fail  because  the 
means  which  he  has  employed 
are  not  consistent  or  direct;  Cbr- 
9on  y.  Carson^  1  Iredell,  Eq.  329 ; 
Little  V.  Bennett,  5  Jones,  Eq.  156 ; 
Erickwn  v.  WUlard,  1  New  Hamp. 
217 ;  Lucas  y.  Lackhari,  10  Smedes 
&  Marsh.  466 ;  Harrison  v.  Harri- 
sotC,  2  Qrattan,  I ;  Ward  y.  Pelou- 
bet,  2  Stockton,  Ch.  305 ;  Hunter  y. 
Stembridge,  12  Georgia,  192, 

The  question  arose  in  Ward  y. 
Feioubet,  2  Stockton,  Gh.  305,  out 
ofthe  following  bequest:  "Secondly, 
I  giye  and  bequeath  unto  my  be- 
loved wife,  Susan  Ward,  all  my 
property,  both  real  and  personal,  to 
be  disposed  of  in  such  manner  as 
she  may  think  proper  for  the  bene- 
fit of  the  family:  it  is  my  wish  that 
my  youngest  daughters,  Mary  and 
Caroline,  shall  have  an  education 
equal  to  my  daughter  Phebe ;  and 
my  two  sons,  Sydenham  and  John, 
to  be  educated  and  fully  prepared 
to  enter  college,  or  the  study  of  a 
profession;  but,  provided  ei^er  of 
them  should  not  choose  to  have  such 
an  education,  the  one  who  does  not, 
to  be  made  equal  in  property  to 
the  expense  of  educating  the  other, 
in  which  case,  the  mother  is  to  be 
judge,  or  in  case  of  her  decease,  my 
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executors,  whom  I  shall  appoint. 
Afler  the  children  arrive  at  age, 
I  leave  it  discretionary  with  Su- 
san, my  loving  wife,  what  dona- 
tions to  make  them  out  of  the  pro- 
perty; and  in  case  of  her  decease, 
or  marriage,  to  be  left  with  the 
executors,  whom  I  shall  hereafter 
name;  but  in  every  respect,  I  wish 
them  made  as  near  equal  as  can  be. 
Lastly,  I  hereby  appoint  my  loving 
wife,  Susan  Ward,  my  brother,  Jo- 
seph P.  Ward,  and  my  brother-in- 
law,  John  Sydenham,  executors," 
etc.  And  it  was  held  that  al- 
though the  words  which  author^ 
ized  the  wife  to  dispose  of  the  pro- 
perty in  such  manner  as  she  might 
thiok  proper  for  the  benefit  of  the 
family,  might,  if  they  stood  alone, 
have  given  her  an  absolute  power 
of  disposition ;  yet,  as  the  testator 
went  on  to  express  a  wish,  which 
the  residue  of  the  clause  showed  was 
his  will,  that  the  property  should 
be  expended  in  the  education  of  his 
children  and  be  divided  equally 
among  them  on  the  death  or  mar- 
riage of  his  wife,  effect  should  be 
given  to  his  intention  by  interpret- 
ing the  bequest  as  a  trust,  and 
denying  the  right  of  the  widow  to 
alienate  the  property  or  to  bestow  it 
on  one  of  the  children  to  the  exclu- 
sion of  the  others. 

In  Lucas  v.  Lockhart,  10  Smedies 
&  Marshall,  466,  the  first  clause  of 
the  will  gavQ  all  the  testator's  real 
and  personal  property  to  his  wife, 
during  widowhood,  and  the  fourth 
contained  the  following  provisioa: 
"  Duriog  my  wife's  widowhood,,  she 
is  to  have  the  entire  use,  profits  ami 
contipl  of  my  estate,  and  to  her  dis- 
cretion do  I  entrust  the  educationand. 
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maintenance  of  my  children,  during 
that  time ;  but  in  case  of  her  death,  or 
marriage,  before  the  time  appointed 
for  division,  as  aforesaid,  then  it  is 
my  desire,  that  my  children  be  all 
supported,  and  that  the  girls  under 
sixteen,  and  the  boys  under  eighteen, 
be  as  well  educated,  out  of  the  an- 
nual profits  of  my  estate,  as  they 
will  allow  up  to  the  time  of  division ; 
the  profits  to  be  first  applied  to  their 
support ;  and  in  case  of  a  deficiency, 
then  to  educate  all  the  children  em- 
braced in  the  last  clause ;  the  bal- 
ance to  be  applied  in  educating  the 
younger  in  preference  to  the  older 
children."  The  court  said,  that  to 
convert  words  of  wish  or  recom- 
mendation into  a  trust,  they  must 
be  sufificiently  clear  and  certain  to 
show  not  only  what  the  testator 
meant  to  bequeath  but  the  per- 
sons in  whose  favor  the  bequest  was 
to  take  effect,  but  held  that  both 
these  conditions  were  satisfied  by 
the  terms  of  the  will,  and  that  the 
property  having  been  left  for  the 
benefit  of  the  children  could  not  be 
taken  in  execution  for  the  mother's 
debts. 

In  Harrison  v.  Harrison,  2  Grat- 
tan,  1,  the  provisions  of  the  will 
were  as  follows:  "In  the  utmost 
confidence  in  my  wife,  I  leave  to  her 
all  my  worldly  goods,  to  sell  or 
keep  for  distribution  among  our 
dear  children  as  she  may  think  pro- 
per :  my  whole  estate,  real  and  per- 
sonal, are  left  in  fee  simple  to  her ; 
only  requesting  her  to  make  an 
equal  distribution  among  our  heirs.; 
and  desiring  her  to  do  for  some  of 
my  faithful  servants  whatever  she 
may  think  will  most  conduce  to  their 
welfare,  without  regard  to  the  in- 


terest of  my  heirs ;"  and  these  words 
were  considered  to  confer  a  benefi- 
cial interest  on  the  widow  for  life,and 
a  remainder  in  fee  to  the  childreD, 
with  a  power  on  her  part  to  acceler- 
ate the  period  at  which  the  remain- 
der would  vest  in  possession  by 
making  advancements  to  them,  and 
to  sell  all  or  any  part  of  the  estate 
to  pay  debts  or  for  the  purpose  of 
rendering  the  property  more  avail- 
able for  use  or  distribution.  ^Bj 
one  clause  of  the  will/'  said  Bald- 
win, J.,  "  the  testator  leaves  to  his 
wife  all  his  worldly  goods,  doubtless 
meaning  all  his  estate,  real  and 
personal;  but  in  the  same  clause 
the  purpose  expressed  is, '  to  sell  or 
keep  for  distribution  among  our 
dear  children.'  This  was  surely  a 
declaration  of  trust  in  their  fieivor. 
And  though  by  the  next  clause  the 
devise  to  her  is  of  all  his  estate,  real 
and  personal,  in  fee  simple,  yet  it  is 
accompanied  with  a  request,  'to 
make  an  equal  distribution  among 
our  heirs.'  The  only  foundation  of 
the  widow's  claim  to  absolute  and 
unqualified  ownership,  is  the  lan- 
guage of  discretion  in  the  first-men- 
tioned clause,  and  of  request  in  the 
second.  But  the  words  of  discretion 
in  the  first,  '  as  she  may  think  pro- 
per,' have  reference  to  the  execut- 
ing, and  not  the  defeating  of  the 
trust;  andthewordsofrequestinthe 
second,  'only  requesting  her  to 
make  an  equal  distribution  among 
our  heirs,'  serve  but  to  show  that 
her  ownership  was  limited  merely 
for  the  purposes  of  the  trust,  and 
that  the  testator  desired  the  distri- 
bution required  by  the  trust  should 
be  equal.  The  second  clause  is  an 
explanatory  repetition  of  the  fi  rst« 
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and  in  no  wise  does  it  impair  the 
trust,  or  enlarge  the  ownership  of 
the  widow  to  the  detriment  thereof. 
The  two  taken  together,  show  it  was 
the  testator's  intention  that  his  wife 
should  succeed  him  to  a  qualified 
ownership  of  his  estate ;  and  that 
their  common  offspring  should  be 
the  joint  and  equal  '  heirs'  or  dis- 
tributees of  both ;  with  a  parental 
discretion  in  her  to  accelerate,  in 
the  whole,  or  in  part,  the  periods  of 
enjoyment  by  the  children  respect^ 
ively." 

A  similar  decision  was  made  in 
Tolson  V.  Ib&on,  10  Gill  &  J.  159. 
So  in  Cole  v.  Litfield,  35  Maine, 
439,  the  will  directed  that  the  in- 
come of  the  estate  should  be  appro- 
priated to  the  use  of  the  testator's 
wife,  for  her  own  support  and  that 
of  his  children ;  "  the  said  children 
to  receive  a  good  English  education, 
and  be  liberally  but  economically 
supported ;"  and  that,  if  there  were 
surplus,  it  should  be  invested  and 
used  to  make  good  any  deficiency 
which  might  subsequently  occur; 
or  if  not  needed  for  that  purpose 
accumulated  and  divided  equally 
among  the  children  when  of  age. 
These  provisions  were  interpreted  as 
a  trust  which  entitled  the  wife  to 
receive  the  whole  income,  subject 
nevertheless  to  the  duty  of  applying 
it  in  conformity  with  the  wishes  of 
the  testator  and  under  the  control 
and  supervision  of  the  Court. 
And  to  the  same  efiect  are  Carson 
V.  Carson,  1  Iredell,  Eq.  329 ;  Chase 
V.  Chase,  2  Allen,  101 ;  Loring  v. 
L(yring,  100  Mass.  340. 

The  same  view  was  also  taken  by 
the  Supreme  Court  of  Pennsylvania, 
when  the  question  first  came  before 


them  for  adjudication;  "and  a 
devise  to  a  widow,  of  the  use,  bene- 
fit, and  profits  of  the  testator's  real 
estate  for  life,  and  his  personal 
estate  of  every  description,  abso- 
lutely," "having  full  confidence 
that  she  will  leave  the  surplus  to  be 
divided  justly  among  my  children," 
held  to  render  it  incumbent  on  her 
to  keep  the  principal  intact  for  the 
use  of  the  children ;"  Cooie^  Ap- 
peal, 2  Barr,  129;  see  Pennoek^s 
Estaie,  8  Harris,  268. 

The  tendency  of  the  more  recent 
decisions,  however,  is  in  the  oppo- 
site direction,  and  that  a  gift  or 
legacy  which  is  so  worded  as  to  con- 
fer a  beneficial  interest  will  not  be 
charged  with  a  trust  by  language 
which  is  not  so  clear  and  explicit 
as  to  leave  no  doubt  of  the  testa- 
tor's purpose,  nor  unless  it  is  plain 
that  the  latter  meant  to  impose  a 
legal  obligation  and  not  merely  to 
appeal  to  the  conscience,  generosity, 
or  kind  feelings  of  the  l^atee; 
Whipple  V.  Adams,  1  Metcalf,  445 ; 
Thompson  v.  McKi»ick,  3  Hum- 
phreys, 631 ;  Ellis  v.  Ellis,  15  Ala- 
bama, 29;  Van  Amee  v.  Jackson, 
35  Vermont,  173 ;  Bhett  v.  Mason, 
18  6rattan„  541 ;  Negroes  Chase  v. 
Plummer,  17  Maryland,  166  ;  Van 
Duyne  v.  Van  Duyne,  1  McCarter, 
397 ;  Alston  v.  Lea,  6  Jones,  £q. 
27  ;  Pennock's  Estate,  8  Harris,  268 ; 
Burt  V.  Herron,  16  P.  F.  Smith, 
400;  Paisley's  Appeal,  20  Id,  153. 

The  doctrines  oa  this  subject  de- 
pend so  materially  upon  the  varying 
forms  of  expression  used  in  each 
particular  case,  that  it  is  obviously 
impossible  to  lay  down  any  general 
formulsB.  When  the  language  em- 
ployed amounts  to  a  direct  gift,  but 
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little  difficulty  can  arise ;  Burt  v. 
fferron,  16  P.  P.  Smith,  400;  Whit- 
ing  V.  Whiting f  4  Gray,  240 ;  Mc- 
Ree  y.  Means,  34  Alabama,  349. 
But  where  precatory  words  are 
simply  used,  two  things  are  essential 
to  create  a  trust — one  that  the  words 
of  recommendation  or  desire  should 
be  sufficiently  explicit  to  repel  the 
inference  that  the.legatee  is  to  have 
the  right  of  property  which  arises 
from  the  bequest  to  him ;  the  other 
that  the  interest  of  the  cestui  que 
trusts  shall  be  indicated  or  defined 
with  sufficient  clearness  to  enable  a 
chancellor  to  establish  it  by  a  de- 
cree ;  Robinson  v.  Allen^  11  Grattan, 
785;  Cook  v.  EUingtony  6  Jones 
Eq.  372.  A  request  that  a  legatee 
will  provide  for  a  third  person  out 
of  the  fund  is  entirely  consistent 
with  his  having  the  power  of  dispo- 
sition which  is  incident  to  owner- 
ship, and  the  consequent  right 
to  say  whether  he  will  give,  and 
how  much.  Aside  from  this  it 
is  a  settled  rule  of  construc- 
tion, that  when  the  primary  object 
of  the  testator,  as  disclosed  by  the 
will,  is  irreconcilable  with  a  second- 
ary purpose  appearing  in  the  same 
instrument,  the  latter  shall  be  post- 
poned as  being  presumably  one 
which  he  deemed  less  important. 
The  inclination  of  the  American 
authorities  accordingly,  is  that  pre- 
catory words  are  to  be  taken  in 
their  natural  sense  as  expressing 
the  testator's  wish,  and  leaving  the 
legatee  free  to  determine  whether 
it  shall  be  carried  into  effect ;  Bum- 
son  V.  King,  2  HiU,  Ch.  483,  490 ; 
Skrine  v.  Walker,  3  Richardson, 
Eq.  262 ;  EUis  v.  EUis,  16  Ala- 
bama,  296 ;  Thompson  v.  iPKisick^ 


3  Humphrey,  631 ;  Crump  v. 
Read,  6  Grattan,  372;  Fenncek's 
Estate,  8  Harris,  268 ;  BuH  v.  Her- 
ron,  16  P.  F.  Smith,  400 ;  PaMe^s 
Appeal,  20  Id.  153. 

In  EUis  V.  EUis,  a  bequest  of  the 
testator's  real  and  personal  estate  to 
his  wife, ''  recommending  her  at  the 
same  time  to  make  some  small  allow- 
ance, at  her  convenience,  to  each  of 
my  brothers  and  sisters,  say  to  each 
one  thousand  dollars,"  was  held  to 
confer  the  right  of  property  abso- 
lutely on  her. 

In  Thompson  v.  M'Kisiek,  the  tes- 
tator bequeathed  his  slaves  to  his 
daughter,  with  the  following  proviso : 
"It  is  my  will  and  desire  that  she 
have  the  benefit  of  the  said  negroes, 
either  by  keeping  them  in  specie  or 
selling  them  and  having  the  proceeds 
of  the  said  sales,  and  the  negroes 
and  their  increase,  or  the  proceeds  of 
them,  to  be  hers  forever,  to  be  dis- 
posed of  as  she  may  think  proper 
among  her  children  and  grandchil- 
dren, by  will  or  otherwise ;"  and  it 
was  held  that  there  was  no  trust  that 
could  be  judicially  enforced.  Chil- 
ton said,  "These  authorities,  with 
many  others  which  might  be  cited, 
show  the  tendency  of  modem  deci- 
sions in  England,  not  to  extend  this 
doctrine  of  implied  trust  from  preca- 
tory words,  but  to  go  back  as  far  as 
may  be  consistent  with  the  current  of 
their  previous  adjudications,  to  what 
I  humbly  conceive  to  be  the  true 
rule  of  interpretation;  that  is,  to 
give  such  recommendatory  expres- 
sions their  natural,  ordinary  and 
&miliar  sense,  and  having  arrived 
at  the  true  intention  of  the  t^tator, 
to  let  that  intention,  if  lawful,  be 
the  rule  of  decision  in  the  partico- 
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lar  case.  Thus  the  court  will  exe- 
cute the  will  of  the  testator,  and  not 
by  a  forced  technical  construction 
of  his  words  make  a  will  for  him. 
Applying  this  rule  of  interpreta- 
tion to  the  case  before  us,  we  have 
no  hesitation  in  pronouncing,  that 
the  will  of  Mr.  Ellis  does  not  create 
a  trust  in  favor  of  the  complainant. 
He  recommends  to  his  wife,  to 
whom  the  will  says  he  gives  his  en- 
tire  estate,  to  make  some  small  ad- 
vance, at  her  convenience,  to  each 
of  his  brothers  and  sisters,  say,  to 
each,  one  thousand  dollars.  Now, 
it  does  seem  to  me  that  an  in- 
genuous mind,  in  search  of  truth, 
being  required  to  ascertain  the  in- 
tention of  the  testator,  giving  to  the 
language  employed  its  ordinary 
sense,  would  at  once  conclude  that 
the  testator  never  intended  the 
thousand  dollar  payments  to  each 
of  the  complainants  as  an  impera- 
tive command.  If  he  intended  it 
as  a  command,  why  did  he  not  use 
appropriate  language  ?  why  not  di- 
rectly bequeath  to  them  the  money 
which  he  merely  recommends  his 
wife  to  give  ?  If  he  designed  to  fix 
absolutely  the  amount  to  be  paid, 
why  use  the  term, '  a  small  allow- 
ance T  If  such  allowance  was  not 
intended  discretionary  with  the 
wife,  why  make  its  payment  depend 
upon  *  her  couvenience  ?'  " 

So  in  Van  Amee  v.  Jaekson,  35 
Vermont,  173,  a  similar  decision 
was  made,  where  a  testator  devised 
his  entire  property  to  his  wife  "  in 
the  belief  that  she  would  make  such 
a  distribution  of  it  among  and  be- 
tween their  children  as  would  be 
just  and  equal,  after  keeping  and 
using   such   parts   thereof  as   she 


might  want  during  her  lifetime,  ac- 
cording to  the  respective  claims  ot 
the  children,  as  she  might  judge 
would  be  just  and  proper,  and  in 
accordance  with  what  she  knew  to 
be  his  wish  and  desire  in  respect  to 
the  distribution  of  his  property 
among  his  children,"  and  the  will 
then  continued,  "  It  is  my  wish  chat 
my  said  wife  shall  at  all  such  times 
as  she  shall  deem  it  advisable,  and 
after  usiqg  all  the  property  she 
may  wish  for  her  own  comfort 
and  support,  provide  for  the  distri- 
bution of  all  my  property  to  our 
children  in  a  manner  that  shall  be 
just  and  equal  between  them,  hav- 
ing regard  to  such  as  may  have  re- 
ceived property  from  my  property, 
and  other  circumstances  which 
should  have  an  influence  in  the 
distribution  of  the  property  which  I 
shall  have  at  my  decease." 

So,  too,  in  Van  Duyne  v.  Van 
Duyne,  1  McCarter,  Ch.  397,  the 
devise  was  to  the  testator's  son  and 
daughter  equally,  "  their  heirs  and 
assigns  forever,  hoping  and  believing 
they  will  do  justice  hereafter  to  my 
grandson  to  the  amount  of  one-half 
of  the  said  homestead  farm,"  and  it 
was  held  that  no  trust  arose  in  favor 
of  the  grandson.  "There  is,  I 
think,"  said  Green,  Ch.,  "  a  very 
obvious  distinction  which  does  not 
seem  to  be  clearly  recognized  in  the 
books,  between  the  creation  of  a 
trust  and  the  regulation  of  a  sub- 
sisting trust,  or  the  disposal  of  the 
trust  fund.  It  would  seem  to  re* 
quire  much  stronger  and  clearer 
terms  in  the  one  case  than  in  the 
other.  The  executor  is  a  trustee 
of  the  estate  of  the  testator.  The 
will  of  the  testator  is  the  law  of  the 


1862 


POWER  IN  THE  KATURB  OP  A  TRUST. 


trust  and  the  guide  of  the  trustee. 
If,  therefore,  the  trustee  desires  or 
wishes,  or  confidently  expects  that 
his  executor  will  pay  one  thousand 
dollars  to  his  son  on  his  attaining 
the  age  of  twenty-one,  it  is  certainly 
no  forced  construction  to  regard 
the  language  as  imperative  and  as 
designed  to  he  compulsory.  It  is 
but  a  direction  by  the  creator  of 
the  trust  to  the  trustee  as  to  the 
mode  in  which  the  trust  fund  shall 
be  appropriated  [see  Ingram  v. 
Fraley,  29  Georgia,  553].  But  where 
the  testator,  by  his  will,  disposes  of 
part  of  his  estate  to  another  abso- 
lutely untramnieled  by  any  condi- 
tion, unaffected  by  any  express 
trust,  but  accompanied  by  a  hope  or 
a  confidence  that  he  will  dispose  of 
the  whole  or  a  portion  of  it  in  a 
specified  way,  it  eeema  very  remark- 
able  that  the  mere  wish  or  hope 
should  cancel  the  gift ;  should  con- 
vert the  beneficiary  into  a  mere 
trustee ;  should  not  only  be  the  law 
of  the  trust  and  regulate  the  dis- 
posal of  the  fund,  but  should  create 
the  trust.  For  this  is  the  extent  of 
some  of  the  authorities.  However 
absolute  may  be  the  gift,  the  mere 
hope  expressed  by  the  testator  at 
once  converts  the  donee  into  a 
trustee  for  the  benefit  of  another, 
and  regulates  the  disposal  of  the 
fund.  And  this,  too,  by  a  legal 
inference  in  the  very  face  of  the 
natural  and  obvious  import  of  the 
language  of  the  testator;  and 
strange  as  it  may  seem,  that  in- 
ference resting  on  the  assumption 
that  it  accords  with  the  intention  of 
the  testator.  For  all  the  cases 
agree  that  here,  as  elsewhere,  the 
manifest  intention  of  the  testator  is 


to  be  regarded,  and  unless  he  in- 
tended that  the  words  should  be 
imperative,  they  are  not  so.  Unless 
it  was  intended  to  create  a  trust, 
none  is  created.  *  *  *  A  strong 
disposition  has  been  manifested  by 
the  courts  to  limit  rather  than  ex- 
tend the  doctrine  of  raising  trusts 
upon  words  of  recommendatioa,  and 
so  far  as  the  authorities  will  allow, 
to  give  the  words  their  natural  and 
ordinary  effect,  unless  it  be  clear 
that  they  are  intended  to  be  used  in 
a  peremptory  sense." 

The  authorities  in  Connecticut  are 
to  the  same  effect.  In  Oilberi  v.  Cha- 
pin,  19  Conn.  342,  a  devise  of  all  the 
testator's  estate,  real  and  personal,  to 
his  wife  and  her  heirs  forever,  recom- 
mending her  "  to  give  the  same  to 
my  children  at  such  time,  and  in 
such  manner,  as  she  shall  think  best," 
was  held  to  vest  the  estate  absolutely 
in  her,  free  from  any  trust  in  favor 
of  the  children.  The  same  view 
was  taken  in  Harper  v.  Phislps,  21 
Conn.  259,  and  a  bequest  of  sn 
annuity  of  two  thousand  dollars, 
out  of  the  'income  of  the  testator's 
estate,  to  his  niece,  Mrs.  Phelps, 
during  her  life,  "  for  the  support  of 
herself,  and  of  the  nephews  and 
nieces  whom  she  now  has  under  her 
care,  and  of  such  other  persons  as 
she  may  firom  time  to  time  wish 
and  request  to  be  members  of  her 
family,"  held  to  vest  the  absolute 
dominion  pver  the  fiind  in  the  lega- 
tee. **  The  language  of  the  testa- 
tor," said  Ellsworth,  J.,  in  deliver- 
ing the  opinion  of  the  Court,  "what- 
ever else  may  be  said  of  it,  imposes 
no  legal  obligation  on  Mrs.  Phelps, 
in  the  use  or  distribution  of  the 
annuity.    He    expresses,    perhaps. 
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the  motive  or  cause  of  the  gift ;  but 
he  does  not  put  a  condition  upon  it, 
and  place  her  under  a  legal  responsi- 
bility to  others.  The  disposition  of 
the  annuity  belongs  to  that  class  of 
oases,  where  it  is  the  intention  of 
the  testator  to  leave  the  whole  sub- 
ject of  disposition,  as  a  pure  matter 
of  discretion,  to  the  judgment  and 
pleasure  of  the  party  enjoying  his 
special  confidence;  and  where  his 
expressions  of  desire  are  intended  as 
mere  moral  suggestions,  to  excite 
and  aid  that  discretion,  but  not 
absolutely  to  control  and  govern  it ; 
or,  in  the  language  of  Church,  C. 
J.,  in  OUbert  v.  Chapin,  19  Conn. 
R.  348,  *  no  trust  will  be  raised  by 
expressions  in  a  will  importing 
recommendation,  hope,  confidence, 
desire,  etc.,  unless  there  be  certainty 
as  to  the  parties  who  are  to  take ; 
nor  if  a  discretion,  whether  to  act 
or  not,  be  left  with  a  devisee, 
or  so-called  trustee.*  It  is  a  prin- 
ciple of  equity  well  established 
by  numerous  cases,  that  to  raise 
a  trust,  it  must  be  ascertained 
what  proportion  each  beneficiary 
is  to  take ;  Bardswell  v.  Bards- 
weU,  9  Sim.  320  ;  Pope  v.  Pope,  10 
Id.  1 ;  Ckirtis  v.  Rippon,  1  Madd. 
434 ;  Knight  v.  Knight,  3  Beavan, 
148 ;  1  Jarm,  on  Wills,  338.  Now, 
who  will  assert,  that  in  this  article 
in  Mr.  St.  John's  will,  the  benefi- 
ciaries, or  their  proportions,  except 
Mrs.  Phelps',  are  definitely  ascer- 
tained and  fixed ;  or  that  any  prac- 
ticable rule  for  ascertaining  either 
is  given ;  she  may  invite  into  the 
&mily  whom  she  pleases,  relatives 
or  strangers ;  but  this  election  is  too 
indefinite  as  a  rule  of  property,  and 
as  such,  must  therefore  be  held  void 


and  inoperative.  *  *  Wherever  the 
objects  of  the  supposed  recommenda^ 
tory  trusts  are  not  certain  orde6nite, 
or  wherever  the  property  to  which 
it  is  to  be  attached  is  not  certain  or 
definite ;  or  wherever  a  clear  discre- 
tion and  choice  to  act,  or  not  to  act, 
is  given ;  or  wherever  the  prior  dis- 
positions import  absolute  and  un- 
controllable ownership,  in  all  such 
cases,  courts  of  equity  will  not 
create  a  trust  irom  words  of  this 
character;  2  Story,  Eq.  §§  1069, 
1070 ;  3  Beavan,  148 ;  Gilbert  v. 
Chapin,  19  Conn.  R.  342 ;  and 
cases  there  cited." 

To  the  same  effect  is  Rhett  v.  Ma- 
son, 18  Grattan,  541,  and  Paisley's 
Appeal,  20  P.  F.  Smith,  153,  where 
a  devise  to  the  testator's  widow  of 
"  the  rents  and  profits  of  all  my 
property  during  her  natural  life, 
for  her  support  and  the  support  and 
education  of  my  children,  under 
the  direction  of  my  executors,"  was 
held  not  to  render  either  the  widow 
or  executors  trustees  for  the  benefit 
of  the  children. 

The  case  of  OUbert  v.  Chapin, 
was  cited  and  followed  in  Ijevris  v. 
Darden,  5  Florida,  51,  where  the 
question  arose  out  of  a  bequest  of 
the  testator's  real  and  personal 
estate  to  his  daughter  during  her 
life,  and  after  her  death  to  be  equally 
distributed  among  her  children, 
followed  by  a  declaration  that  '*  it 
was  his  will  and  desire  that  if  any 
child  wished  to  receive  his  portion 
of  the  estate  as  a  loan  it  should  be 
paid  over  to  him  and  be  subjedt  to 
his  control  and  disposition,  until 
the  estate  was  settled,  when  it  should 
be  repaid  and  distributed  in  the 
same  manner  as  the  residue ;"  and 
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the  Court  was  of  the  opinion  that, 
the  primary  purpose  that  the  daugh- 
ter should  have  a  life  estate  being 
clear  and  unequivocal,  was  not 
controlled  by  the  expression  of  a 
wish  that  the  property  should  be 
loaned  to  her  children,  which  might 
end  in  placing  the  whole  of  the 
fund  beyond  her  control,  and  com- 
pelling her  to  depend  for  her  sup- 
port on  the  interest,  which  might  or 
might  not  be  paid  punctually. 

In  Pennock*8  Estate,  8  Harris  268, 
the  Supreme  Court  of  Pennsylva- 
nia arrived  at  a  similar  conclu- 
sion, overruling  tlie  judgments 
which  had  been  pronounced  when 
the  same  will  was  previously  before 
them  for  adjudication  (see  Coates* 
Appeal,  2  Barr,  129 ;  McKonkey's 
Appeal,  1  Harris,  253)  and  held  that 
"  words  in  a  will  expressive  of  de- 
sire, recommendation,  and  confi- 
dence are  not  words  of  technical, 
but  of  common  parlance,  and  are 
not,  primd  facia,  sufficient  to  con- 
vert a  devise  or  bequest  into  a  trust, 
but  such  words  may  amount  to  a 
declaration  of  trust,  when  it  appears 
from  other  parts  of  the  will  that  the 
testator  intended  not  to  commit  the 
estate  to  the  devisee  or  legatee,  or 
the  ultimate  disposal  of  it  to  his 
kindness,  justice  or  discretion." 

The  doctrine  of  this  case  has  been 
frequently  recognized  in  that  State, 
and  no  effect  given  to  precatory 
words  unless  it  affirmatively  appear 
that  they  were  intended  to  be  im- 
perative ;  Kinter  v.  Jenh,  7  Wright, 
445 ;  Presbyterian  Church  v.  Dishon, 
2  P.  F.  Smith,  219 ;  BuH  v.  Her- 
ron,  16  Id,  400. 

The  line  was  well  drawn  in  the 
somewhat  recent  case  of  Warner  v. 


Boies,  98  Mass.  274,  where  a  devise 
of  income  to  the  husband  of  the  tes- 
tatrix for  life, "  in  the  full  confidence 
that  he  will,  as  he  has  heretofore 
dpne,  continue  to  give  and  afibrd 
my  children  such  protection,  com- 
fort and  support  as  they  or  either 
of  them  may  stand  in  need  of,"  was 
considered  to  subject  the  income  to 
a  trust  enforcable    by   the  court. 
"  We  see  no  sufficient  ground,"  said 
Bigelow,  C.  J., ''  for  calling  in  ques- 
tion  the  wisdom  or  policy  of  the 
rule  of  construction  uniformly  ap- 
plied to  wills  in  the  courts  in  Eog- 
land  and  in  most  of  the  United 
States,  that  words  of  entreaty,  re- 
commendation  or  wnsh,  addressed 
by  a  testator  to  a  devisee  or  legatee 
will   make  him  a  trustee  for  the 
person  or  persons  in  whose  &vor 
such  expressions  are  used,  provided 
the  testator  has  pointed  out  with 
clearness  and  certainty  the  objects 
of  the  trust,  and  the  subject-matter 
on  which  it  is  to  attach  or  from 
which  it  is  to  arise  and  be  adminis- 
tered.    The  criticisms  which  have 
been  sometimes  applied  to  this  rule 
by  text-writers  and  in  judicial  opi- 
nions will  be  found  to  rest  mainly  on 
its  applications  in  particular  cases, 
and  not  to  involve  a  doubt  of  the 
correctness  of   the  rule  itself  as  a 
sound  principle  of  construction.  In- 
deed, we  cannot    understand    the 
force  or  validity  of  the  objections 
urged  against  it,  if  care  is  taken  to 
keep  it  in  subordination  to  the  pri- 
mary and  cardinal  rule  that  the 
intent  of  the  testator  is  to  govern, 
and   to    apply  it  only  where  the 
creation  of  the  trust  will   clearly 
subserve  the  intent    It  mav  some- 
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tent,  and  there  is  always  a  tendency 
to  construe  words  as  obligatory  in 
furtherance  of  a  result  which  ac- 
cords with  a  plain  moral  duty  on 
the  part  of  a  devisee  or  legatee,  and 
with  what  it  may  be  supposed  the 
testator  would  do  if  he  could  con- 
trol his  action.  But  difficulties  of 
^  this  nature,  which  are  inherent  in 
the  subject-matter,  can  always  be 
readily  overcome  by  bearing  in 
mind  and  rigidly  applying  in  all 
such  cases  the  test,  that  to  create  a 
trust  it  must  clearly  appear  that  the 
testator  intended  to  govern  and  con- 
trol the  conduct  of  the  party  to 
whom  the  language  of  the  will  is 
addres:4ed,  and  did  not  design  it  as 
an  expression  or  indication  of  that 
which  the  testator  thought  would 
be  a  reasonable  exercise  of  a  discre- 
tion which  he  intended  to  repose  in 
the  legatee  or  devisee.  If  the  ob- 
jects of  the  supposed  trust  are  cer- 
tain and  definite ;  if  the  property 
to  which  it  is  to  attach  is  clearly 
pointed  out;  if  the  relations  and 
situation  of  the  testator  and  the 
supposed  cestuia  que  trust  are  such 
as  to  indicate  a  strong  interest  and 
motive  on  the  part  of  the  testator 
in  making  them  partakers  of  his 
bounty ;  and  above  all,  if  the  recom- 
mendatory or  precatory  clause  is  so 
expressed  as  to  warrant  the  infer- 
ence that  it  was  designed  to  be 
peremptory  on  the  donee ;  the  just 
and  reasonable  interpretation  is, 
that  a  trust  is  created  which  is  ob- 
ligatory and  can  be  enforced  in 
equity  as  against  the  trustee  by 
those  in  whose  behalf  the  beneficial 
use  of  the  gifl  was  intended." 

Although  a  power  will  not  be  in- 
terpreted as  a  trust,  it  may  be  con- 


ferred as  a  means  of  carrying  a 
trust  into  effect,  and  will  then  be 
executed  by  a  court  of  equity  in 
the  event  of  the  refusal  or  dei'ault 
of  the  trustee.  The  law  has  been  so 
held  in  a  number  of  instances  in  Eng* 
land  which  were  cited  and  followed 
in  Withers  v.  Yeadon^  1  Richardson, 
Eq.  324;  and  a  devise  of  all  the 
testator's  estate  for  life,  to  his  son, 
"  upon  the  trust  and  confidence  that 
he  should  and  would  give,  devise 
and  appoint  the  said  estate  by  deed 
or  will,  unto  all  or  anv  of  his  chil- 
dren,  in  such  proportions,  and  for 
such  uses,  estates  and  interests  as 
he  should  think  proper,"  interpreted 
as  a  trust  which  equity  would  en- 
force if  the  power  was  not  executed 
by  the  trustee.  •  And  the  same 
doctrine  was  recognized  in  Hoey  v. 
Kenny,  25  Barbour,  396;  Lock- 
wood  V.  Stradler,  1  Del.  Ch.  Rep. 
298 ;  Chase  v.  Plummer,  17  Mary- 
land, 165,  178 ;  ChUins  v.  Carlisle, 
7  B.  Munroe,  13 ;  Faulkner  v. 
Davis,  18  Grattan,  651 ;  Miller  v. 
Freeeh,  8  Barr,  417,  424 ;  HoU  v. 
Hogan,  5  Jones,  Eq.  82 ;  Little  v. 
Bennett,  Id.  156 ;  Otuse  v.  McKee, 
2  Head,  1 ;  Rogers  v.  Rogers,  Id. 
660 ;  Gibbs  v.  Marsh,  2  Metcalf, 
243;  Oreenough  v.  Welles,  10 
Gushing,  243. 

It  was  held  conversely,  in  Levitt 
V.  Beime,  21  Conn.  1,  that  al- 
though such  a  discretionary  power 
is  valid,  the  court  will  not  assume 
the  control  which  has  been  vested 
in  the  trustee,  or  direct  in  what 
way  he  shall  execute  the  power. 
"  What,"  said  Waite,  J.,  in  deliver- 
ing  the  opinion  of  the  court, "  are 
the  provisions  of  the  will  in  this 
case?    The  testator,  after   giving 
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several  legacies,  directs  tlie  balance 
of  his  property  to  be  divided  equal- 
ly among  his  children,  subject  to 
the  following  provisions  and  condi- 
tions. Those  relating  to  his  daugh- 
ter's share  are  briefly  these :  all  the 
property  given  to  her  is  for  the  ex- 
clusive use  of  her  and  her  children, 
free  from  any  debts  or  control  of 
her  husband;  and  to  secure  the 
same  to  their  unimpaired  enjoy- 
ment, he  gives  the  same  in  trust, 
to  his  sons,  George  P.  Beime,  and 
Oliver  Beirne,  with  full  authority 
to  apply  the  property  as  to  them 
shall  seem  best,  for  their  exclusive 
benefit,  during  the  life  of  the  daugh- 
ter, and  after  her  death,  to  divide  the 
same  equally  among  her  children. 
Now,  in  the  opinion  of  a  major- 
ity of  this  court,  the  trustees,  by  the 
terms  of  the  will,  are  clothed  not 
only  with  the  legal  title  to  the  prop- 
erty, but  the  power  to  apply  it,  as 
to  them  shall  seem  best;  or,  in 
other  words,  according  to  their  dis- 
cretion. They  must,  indeed,  apply 
it  for  the  benefit  of  the  daughter 
and  her  children  ;  and  were  they  to 
appropriate  it  to  any  other  use,  a 
court  of  chancery  might  then  inter- 
fere, because  they  would  then  tran- 
scend their  authority.  But  so  long 
OS  they  continue  to  use  the  funds 
for  the  benefit  of  their  sister  and 
her  children,  it  is  for  them  to  apply 
them  according  to  their  judgment 
''  Suppose  she  should  be  of  opin- 
ion, that  a  particular  mode  of  in- 
vestment would  be  best  for  her  and 
her  family,  and  the  trustees  should 
be  of  an  entirely  different  opinion, 


and  therefore  refuse  a  compliance 
with  her  request,  whose  judgment  is 
to  govern?  hers  or  theirs?  This 
question  is  to  be  determined,  not  by 
inquiring  whose  judgment  is  the 
best,  but  which  has  the  power  of  de- 
ciding. It  seems  to  us,  that  the  lan- 
guage of  the  will  leaves  no  possible 
doubt  upon  the  subject  They  have 
fill!  authority  to  apply  the  property 
as  to  them  shall  seem  best,  and  not 
as  may  seem  best  to  her.  Suppose 
the  trustees  had  carefully  examined 
the  facts  in  relation  to  the  purchase 
of  the  furniture,  and  had  come  to 
the  conclusion,  perfectly  satisfactory 
to  their  minds,  that  such  purchase 
was  not  best  for  their  sister  and  her 
children,  and  therefore  should  re- 
fuse their  approbation  of  the  pur- 
chase, can  a  court  of  equity  review 
their  decision,  and  reverse  it,  if  they 
find  it  to  be  wrong  7  We  think  the 
court  has  no  such  power.'* 

These  decisions  show  that  a  trust 
may  be  so  worded  as  to  empower 
the  trustee  to  determine  when,  how, 
and  in  what  proportions  the  fimd 
shall  be  appropriated  to  the  use  of  the 
cestui  que  trusts,  and  that,  although 
a  court  of  equity  will  not  control  the 
exercise  of  his  discretion  {PoHB" 
Tnauth  v.  Shackford,  46  New  Hamp. 
423  ;  Eldredge  v.  Heard,  106  Maa. 
579),  it  will  not  suffer  him  to  defeat 
the  testator's  purpose  by  a  refusal 
to  execute  the  power.  In  other 
words,  the  non-execution  of  a  power 
is  not  aided  by  a  chancellor;  see 
Vol.  1,  p.  379 ;  but  a  trust  will  not 
be  allowed  to  fail  through  the  supine- 
ness  of  the  trustee. 
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BBPORTBD  )  VB8.  JTTN.  040. 

Release  of  Surety  by  the  Cbeditob  giving  Time  to  Debtor.] 
— Obligee  in  a  bond  with  a  surety,  without  communication  with  the 
surety  J  takes  notes  from  the  principal^  and  gives  further  time  ;  the 
surety  is  discharged. 

Thomas,  Daniel,  and  Richard  Blachford  carried  on  business 
as  lacemen,  in  partnership,  till  the  death  of  Thomas. 

On  taking  the  accounts,  a  balance  of  2972t  35.  5d.  appeared  to 
be  due  from  the  partnership  to  Robert  Pope  Blachford,  as  admin- 
istrator of  Thomas;  to  secure  which  sum,  and  466^.  135.  4rf. 
(agreed  to  be  secured  to  Robert  Pope  Blachford,  as  Thomas' 
share  of  the  debts  due  to  the  partnership),  a  joint  and  several 
bond,  dated  September  30th,  1787,  was  executed  by  the  survivinff 
partners,  and  by  James  Rees  as  surety,  with  condition  to  be  void 
on  payment  of  the  said  sums  with  interest,  by  installments,  upon 
the  31st  of  December,  1789,  and  the  3l8t  of  December,  1790. 

In  the  beginning  of  September,  1790,  Robert  Pope  Blachford 
died. 

Upon  the  27th  of  September,  1790,  the  whole  of  the  money 
and  interest  secured  by  the  bond  remaining  unpaid,  James 
M'Kenzie,  under  the  authority  and  on  behalf  of  the  executors  of 
Robert  Pope  Blachford,  came  to  an  arrangement  with  Daniel 
and  Richard  Blachford,  concerning  the  money  due  on  the  bond 
and  the  interest,  and,  for  the  first  installment  due  on  the  bond, 
took  their  promissory  notes,  payable  on  the  21st  of  April,  2l8t  of 
July,  *and  21st  of  October,  1791,  and  the  21st  of  Janu-  r#Q75-| 
ary  and  21st  of  April,  1792 ;  and,  for  the  second  install-  ^  J 
ment  to  become  due  upon  the  bond,  took  three  other  promissory 
notes,  payable  on  the  21st  of  July  and  21st  of  October,  1792,  and 
the  21st  of  January,  1793. 

Daniel  and  Richard  Blachford,  at  different  times  on  and  before 
the  18th  of  October,  1792,  paid  to  the  executors  of  Robert  Pope 
Blachford,  or  to  M'Kenzie,  on  their  behalf,  the  first  three  of  the 
first  set  of  notes,  and  the  interest  due  upon  them ;  and  about  the 
20th  of  October,  1792,  by  a  new  arrangement  all  the  remaining 
notes  were  exchanged  for  four  other  notes,  dated  October  22a, 
1792,  and  payable  on  the  25th  of  May,  25th  of  June,  25th  of  Sep- 
tember, and  25th  of  December,  1793. 

About  the  7th  of  December,  1792,  a  commission  of  bankruptcy 
issued  against  Daniel  and  Richard  Blachford  ;  and  the  executors 
of  Robert  Pope  Blachford  proved,  under  that  commission,  a  debt 
of  2327^.  145.  IM,  by  virtue  of  the  bond  and  the  four  notes  dated 
October  22d,  1792. 
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Rees  was  captain  of  an  East  India  ship,  and  left  England  iu 
April,  1788 ;  returned  in  August,  1789 ;  sailed  again  in  April, 
1791,  and  returned  in  July,  1792.  In  August,  1792,  he  had  in 
his  hands  the  sum  of  3000i.,  received  by  him  in  India  for  Daniel 
and  Richard  Blachford;  and  no  communication  having  taken 
place  between  him  and  the  executors  of  Robert  Pope  Blachford, 
respecting  their  transactions  with  Daniel  and  Richard,  he,  in  No- 
vember, 1792,  paid  over  that  sum  to  the  Blachfords. 

After  the  bankruptcy  the  executors  brought  an  action  against 
Rees  for  2400^.,  as  remaining  due  on  the  bond ;  upon  which  he 
filed  a  bill  for  an  injunction. 

Solicitor-General  and  Mr.  HoUist,  for  the  plaintiff. — Ship  v. 
Huey,  3  Atk.  91 ;  Nlsbet  v.  Smithy  2  Bro.  C.  C.  579,  and  many 
early  cases,  support  this  bill.  This  plaintiff  could  have  indemni- 
fied himself  by  the  money  he  had  in  his  hands  in  1792.  A  surety 
r*Q7fi"l  ^®  bound  as  such  for  the  *debt  and  risk  described  in  the 
L  J  instrument,  in  case  the  principal  does  not  pay.  The  cred- 
itor has  no  right  to  increase  the  risk  without  consent  of  tbe 
surety,  and  therefore  cannot  vary  the  original  contract,  for  that 
varies  the  risk.  If  the  holder  or  a  bill  of  exchange  gives  time  to 
the  acceptor,  the  indorser  is  discharged,  because  ne  is  simply  a 
surety.  The  principle  is  the  same  upon  policies  of  insurance,  in 
cases  of  deviation,  however  slight :  Wescot  upon  Insurance,  178. 

Lord  Chancellor  Loughborough.^ — ^It  is  perfectly  settled : 
and  even  where  it  is  demonstrable  that  the  alteration  was  per- 
fectly immaterial,  as  in  the  case  of  an  African  ship  that  was  to 
sail  from  Lancaster  with  so  many  men  ;  in  fact,  she  took  part  of 
her  men  at  Beaumaris. 

Mr.  Graham,  for  the  defendants. — ^It  is  not  received  as  a  gen- 
eral principle,  that  the  obligee  in  a  bond  is  bound  to  call  for  the . 
money  on  the  very  day;  it  seldom  happens  that  the  obligor 
thinks  of  paying  at  the  day,  or  that  the  obligee  puts  the  bond 
directly  in  suit.  The  rule,  as  to  the  indorser  of  a  bill  of  ex- 
change, arises  from  the  course  of  trade,  which  requires  it.  A 
surety  has  a  right,  if  the  bond  is  not  put  in  suit,  to  call  upon  the 
holder  of  it  to  enforce  payment.  The  circumstance  of  his 
remedy  in  this  Court  marks  the  difference  between  the  cases. 
Still  more  different  is  the  case  of  insurance  from  the  general 
course  of  trade,  that,  undertaking  to  indemnify  against  any  losd 
in  one  particular  voyage,  must  be  strictly  adhered  to.  Here  is 
nothing  like  a  fraudulent  intention  to  throw  the  burthen  on  the 
plaintiff.  It  is  too  much  to  say  he  is  to  be  discharged,  because 
they  did  suspend  the  action  a  short  time ;  and  it  is  too  much  to 
assume,  either  that  the  indulgence  was  with  his  concurrence,  or 
that  he  was  guilty  of  negligence,  as  he  was  in  England  a  consid- 
erable part  of  the  time,  and  might  have  called  on  them  to  put 

1  Afterward  Earl  of  Rossl^n. 
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the  bond  in  suit ;  and  then  he  would  have  discovered  that  they 
had  bound  themselves  not  to  do  so.  In  Nisbet  v.  Smithy  no  ul- 
terior time  was  given  a^inst  the  express  directions  of  the  surety ; 
upon  which  Lord  Thurlow  relied.  "^Heath  v.  Perdval^  1  r*Q»T7-| 
P.  Wms.  682,  is  a  stronger  case.  There  Percival  might  ^  J 
be  considered  only  as  surety  in  a  bond,  and  the  time  of  payment 
was  varied. 

Lord  Chancellor  Loughborough. — Percival  never  could  be  a 
surety,  whether  that  case  was  right  or  wrong.  He  should  have 
taken  up  hi&  bond  if  he  went  out  of  the  trade. 

The  form  of  the  security  forces  these  cases  into  equity ;  but 
take  it  out  of  that  form,  and  suppose,  in  this  instance,  that  the 
plaintiff  was  a  surety  by  a  proper  bond  at  law  as  surety,  what  is 
the  consequence  ?  Where  a  man  is  surety  at  law  for  tne  debt  of 
another,  payable  at  a  given  day,  if  the  obligee  defeats  the  condi- 
tion of  the  bond,  he  discharges  the  security.  When  they  are 
bound  jointly  and  severally,  the  Burety  cannot  aver  by  pleading 
that  he  is  bound  a«  surety ;  but  if  he  could  establish  that  at  law, 
the  principle  at  law  is,  that  he  has  an  interest  in  the  condition  ; 
and  if  the  period  is  extended,  that  totally  defeats  the  condition, 
and  the  consequence  is,  the  surety'  is  released  from  his  engage- 
ment. Suppose  a  bond  payable  in  six  months,  with  a  surety,  be 
does  not  become  bound  to  answer  the  payment  at  twelve  months, 
where  it  was  to  be  at  six.  The  principle  is  a  legal  principle.  In 
this  Court  they  all  appear  principals,  but  establish  the  fact  that  he 
is  surety ;  he  is  surety  to  a  definite,  not  an  indefinite  engagement. 

Here,  upon  the  second  installment,  the  defendants  have  extend- 
ed the  time  before  that  installment  became  due ;  if  the  time  is 
extended  after  it  becomes  due,  that  makes  a  difference  at  law, 
for  then  the  bond  has  been  once  forfeited. 

It  is  perfectly  plain,  from  the  nature  of  the  engagement,  that 
the  plaintiff  became  security  that  the  debt  should  be  paid  at  two 
periods;  one  has  elapsed.  The  obligee  thinks  fit  totally  to 
change  the  nature  of  the  security  and  the  credit ;  he  takes  notes, 

S'ves  a  further  time  of  payment,  and  repeats  the  same  thing  at 
e  second  installment,  which  was  not  then  due ;  and,  doing  this, 
he  does  this  material  injury  to  the  surety :  he  has  a  right,  the 
day  after  the  bond  is  due,  to  come  here  and  insist  upon  its 
♦being  put  in  suit;  the  obligee  has  suspended  that  till  r#Q7o-| 
the  time  contained  in  the  notes  runs  out;  therefore,  he  L  J 
has  disabled  himself  to  do  that  equity  to  the  surety  which  he  has 
a  right  to  demand.  Kthe  application  was  proved,. it  is  a  duty  to 
comply  with  it.  The  defendants  have  put  it  out  of  their  power 
to  perform  that  which  the  nature  of  the  relation  between  the 
surety  and  the  person  with  whom  he  is  bound  requires.  It  is  a 
breach  of  the  obligation  in  conscience  and  honesty ;  and,  it  is  not 
too  much  to  say,  of  that  obligation  in  point  of  law. 
I  cannot  try  the  cause  by  inquiring  what  mischief  it  might 

'«Bro.C.  C.679, 
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have  done;  for  that  would  go  into  a  vast  variety  of  specula- 
tion, upon  which  no  sound  principle  could  be  built;  but  it  is 
plain  here,  if  the  plaintiff  had  been  informed  of  these  transactions 
and  the  situation  of  the  debtors,  their  difficulties  and  delay  in 
performing  the  prior  engagement,  he  never  would  have  been  so 
foolish  as  to  have  parted  with  .the  money  in  November,  1792 ;  and 
the  money  in  his  hands  was  a  full  security.  I  do  not  ground 
much  upon  it,  for  the  case  would  be  the  same  if  those  circum- 
stances had  not  come  out  clearly  in  evidence. 

This  produces  no  inconvenience  to  any  one;  for  it  only 
amounts  to  this,  that  there  shall  be  no  transaction  with  the  prmcipal 
debtor  without  acquainting  the  person  who  has  a  great  interest  in  iL 
The  surety  only  engages  to  make  good  the  deficiency.  It  is  the  clearest 
and  most  evident  equity^  not  to  carry  on  any  transaction  without  the 
privity  of  him  who  must  necessarily  have  a  concern  in  every  transaction 
with  the  principal  debtor.  You  cannot  keep  him  bound  and  transact  his 
affairs  {for  they  are  as  much  his  as  your  own)  without  consulting  him. 
You  must  let  him  judge  whether  he  wiU  give  that  indulgence  contrary  to 
the  nature  of  his  engagement. 

The  authorities  fully  warrant  me  in  this,  though  I  should  have 

f  ranted  the  injunction  even  without  that  strong  authority  before 
lOrd  Thurlow,^  which  is  rather  less  favorable  for  the  surety. 
There,  the  creditor  being  called  upon,  did  put  the  bond  in  suit 
r*9791  ^  ^^  ^^  *proceeded,  the  consequence  would  have  been 
L  J  only  that  he  would  have  had  the  person  in  custody  ;  it 
would  have  been  no  payment,  thinking,  that,  by  leaving  the 
debtor  at  large,  and  taking  a  judgment  against  him  which  a&cted 
all  his  property,  he  pursued  a  better  mode ;  using  his  discretion, 
and  acting  upon  his  own  account,  he  thought  it  better  to  give 
stay  of  execution  than  to  have  confounded  t£e  affairs  of  the  man 
by  destroying  his  credit  and  holding  him  in  prison  ;  but  he  did 
it  without  consulting  the  surety,  and,  therefore,  Lord  Thurlow 
held,  and  very  rightly,  that  the  surety  was  discharged. 

The  transaction  in  this  case  was  much  more  mischievous ;  after 
circumstances  of  communication  that  showed  great  embarrass- 
ment, great  difficulty,  and  great  distress,  indulgence  was  from 
time  to  time  given,  under  circumstances  apparently  very  hazard- 
ous, without  any  communication  with  this  man,  who  had  so  great 
an  interest,  and  who,  in  the  interval,  had  given  up  the  fund, 
which,  probably,  was  the  inducement  to  him  to  be  the  security. 


Without  entering  into  a  review  of  those  cases  in  which  a  surety  may  be 
discharged  from  his  liability  by  the  appropriation  of  payments  made  by 
the  principal  to  the  creditor,  or  by  the  creditor,  or  which  would  be  made 
by  the  law,  it  is  proposed  in  this  note  to  consider  the  subject  discusBed  in 

^  Niflbet  V.  Smithy  2  Bro.  C.  C.  579. 
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the  principal  case,  viz.,  what  acts,  on  the  part  of  the  creditor,  will  have 
the  effect  of  discharging  a  person  from  his  liability  as  surety. 

In  examining  the  cases  upon  this  subject,  it  must  be  kept  in  mind  that 
the  intimate  nature  of  the  relation  between  the  parties  to  the  contract  of 
suretyship  requires  that  perfect  good  faith  should  be  adhered  to  by  them. 
Wherever,  therefore,  with  the  knowledge  or  assent  of  the  creditor,  there 
is  any  misrepresentation  to,  or  even  concealment  from  the  surety,  with 
regard  to  any  material  fact,  which,  had  he  been  aware  of,  he  might  not 
have  entered  into  the  contract  of  suretyship,  it  will  thereby  be  rendered 
invalid,  and  the  surety  will  be  discharged  from  his  liabilities.  Suppose, 
for  instance,  with  the  assent  or  knowledge  of  the  creditor,  there  is  a  mis- 
representation to  a  person  who  becomes  surety  on  a  promissory  note,  for 
say  the  *sum  of  £2600,  that  £800  due  by  the  debtor  on  a  former  p^Q^^-, 
account  had  been  paid,  whereas  it  was  deducted  from  the  £2600,  so  ^  ^ 
that  the  debtor  only  got  £1800,  the  surety  will  be  releasad  from  his  liability 
on  the  promissory  note.  Stone  v.  Comptan^  6  Bing.  (N.  C.)  142 ;  6  Scott, 
846.  Again,  suppose  that  a  servant  had  committed  defalcations  in  his 
master's  service,  and  had  agreed  to  repay  them  at  the  rate  of  £3  a  month, 
and  that  the  master  had  concealed  this  fact  from  a  person  who  afterward 
gave  him  a  continuing  guarantee  for  the  honesty  of  the  servant,  this  would 
amount  to  a  fraud  on  the  surety,  which  would  relieve  him  from  all 
liability  on  the  contract :  PhiUipa  v.  FoxaU,  20  W.  R.  (Q.  B.)  900,  901. 
So  where  it  was  agreed  between  the  vendors  and  vendee  of  goods  that  the 
latter  should  pay  IO0.  per  ton  beyond  the  market  price,  which  sum  was 
to  be  applied  in  liquidation  of  an  old  debt  due  to  one  of  the  vendors,  and 
the  payment  of  the  goods  was  guaranteed  by  a  third  person  as  surety,  but 
the  bargain  between  the  parties  was  not  communicated  to  him,  it  was 
held  that  the  transaction  was  a  fraud  on  the  surety,  and  that  the  guarantee 
was  consequently  void  :  Pidcock  v.  Bishop^  3  B.  <fe  C.  605.  So  a  conceal- 
ment by  the  creditor  that  at  the  time  of  the  contract  the  principal  debtor 
was  already  indebted  to  the  creditor  in  a  considerable  amount  of  which 
the  surety  was  ignorant,  has  been  held  to  be  evidence  to  go  to  the  jury  of 
sach  fraud  on  the  surety  as  would  discharge  him  from  liability  :  Lee  v. 
Jone8, 14  C.  B.  N.  S.  386  ;  17  C.  B.  N.  S.  607  ;  13  W.  R.  (C.  P.)  318 ; 
34  L.  J.  (C.  P.)  131.  See  also  Allan  v.  Houlden,  6  Beav.  148  ;  CeeU  v. 
Plaistow,  1  Anst  202 ;  Middleton  v.  Lard  Onslow,  1  P.  Wms.  768 ;  Pid- 
cock  V.  Bishop,  3  B.  A  C.  606 ;  8.  G,  5  Dow.  &  Ry.  505  ;  Peel  v.  Tatloek, 
1  Bos.  &  P.  419 ;  Jackson  v.  Duchaire,  3  T.  R.  551 ;  Smiih  v.  Bank  of 
Scotland,  1  Dow,  272 ;  Fishmongers*  Company  v.  Maltby,  1  Dow,  294,  cited ; 
Espey  V.  Lake,  10  Hare,  260 ;  WiUis  v.  WiUis,  17  Sim.  218 ;  Squire  v. 
Whitton,  1  H.  L.  Cas.  333  ;  Owen  v.  Roman,  3  Mac.  &  G.  378 ;  4  H.  L. 
Cas.  997.  See  and  consider  Walker  v.  Hardman,  4  C.  A  F.  268 ;  Railton 
V.  Matthews,  10  C.  A  F.  934 ;  Hamilton  v.  Watson,  12  C.  A  F.  109 ; 
North  British  Insurance  Company  v.  Lloyd,  10  Exch.  523 ;  Pledge  y.BusSf 
Johns.  663  ;  Cooper  v.  Joel,  1  De  G.  F.  A.  Jo.  240. 
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It  depends  ou  the  nature  of  the  transaction  in  each  case,  whether  the 
fact  disclosed  is  such  that  it  is  impliedly  represented  not  to  exist :  Lee  v. 
Jones,  13  W.  R.  (C.  P.)  318 ;  34  L.  J.  (C.  P.)  131 ;  PhiUips  v.  FoxaU,  20 
W.  R.  (Q.  B.)  901. 

The  creditor,  however,  is  not,  it  seems,  bound,  without  any  inquiry  on 

^^9811  ^^^  P^^^  ^^  ^^^  surety,  to  acquaint  him  with  every  circumstance* 
affecting  the  credit  of  the  debtor,  or  of  any  matter  unconnected 
with  the  transaction  in  which  he  is  about  to  engage  which  may  render  it 
hazardous,  the  principles  applicable  to  insurances  not  applying  to  such  a 
case :  Wythes  v.  Lahoudiere,  3  De  G.  &  Jo.  593 ;  and  see  Hamilton  v. 
Watson,  12  C.  A  F.  118;  North  BritUk  Itmirance  Co.  v.  Uoyd,  10 
Exch.  523 ;  Lee  v.  Jones,  14  C.  B.  N.  8.  322, 38^;  13  W.  R.  (Exch.  C.) 
318 ;  17  C.  B.  N.  8.  482. 

But  if,  in  the  contract,  between  the  principal  debtor  and  the  creditor, 
there  is  a  departure  from  that  which  the  surety  stipulated  for  and  con- 
templated when  he  entered  into  the  obligation,  the  surety  will  be  released. 
Thus,  in  Bonser  v.  Coz,  4  Beav.  379,  John  Cox  agreed  to  become  a  surety 
for  Richard  Cox,  in  a  joint  and  several  bond  to  the  firm  of  Cox  &  Mor- 
rell,  upon  having  a  counter-bond  from  the  firm  of  Cox  &  Davies,  to  in- 
demnify him.    The  bond  to  Cox  &  Morrell,  however,  was  executed  by 
John  Cox  only.  Cox  &  Morrell  having  neglected  to  obtain  the  signature 
of  Richard  Cox.    The  counter-bond,  however,  was  given  by  Cox  A  Da- 
vies  to  John  Cox.    It  was  held  by  Lord  Langdale,  M.  R.,  that  John  Cox 
the  surety  was  released,  in  consequence  of  Richard  Cox  not  having  exe- 
cuted the  bond.    *'  I  think  it  cannot,"  said  his  Lordship,  ''  upon  any 
principles  on  which  this  court  acts,  be  doubted  that  the  surety  has  an 
interest,  and  a  most  material  interest,  in  the  rights  and  remedies  which 
the  creditor  has  against  the  principal  debtor ;  he  is  not  to  be  held  bound 
where  the  situation  of  circumstances,  in  respect  to  the  rights  and  the 
remedies  which  the  creditor  has  against  the  principal  debtor,  are  different 
from  that  which  was  contemplated  by  himself  and  all  other  parties.    I  do 
not  think  that  it  is  material  to  inquire  in  what  way  the  surety  contem- 
plated benefit  or  protection  to  himself,  by  stipulating  that  a  particular 
remedy  should   be  held   by  the  creditor  against  the  principal  debtor. 
A   man  may  reasonably  say,  'I  will  be  surety  to  you  for  payment  of 
such  a  sum,  provided  you  have  it  secured  by  the  bond  of  the  principal 
debtor,  but  I  will  not  be  your  surety  upon  any  other  terms.'    The  surety 
iu  this  case  has  a  right  to  say,  '  The  arrangement  was,  that  Mr.  Richard 
Cox,  as  well  as  myself,  should  be  held  bound  by  bond  to  the  creditor. 
That  arrangement  never  was  carried  into  efiect'    The  circumstance  of 
Mr.  Richard  Cox  being  held  by  bond  to  the  surety,  does  not  appear  to  be 
material  in  this  case."    This  decision,  on  appeal,  was  affirmed  by  Lord 
Cottenham.    8ee  4  Beav.  383,  and  Rice  v.  Gordon,  11  Beav.  265 ;  14 
Beav.  508 ;  The  General  Steam  Navigation  Co.  v.  RoU,  6  C.  B.  N.  S.  650 ; 
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Watts  V.  SkuUlewarih,  *6  H.  A  N.  236 ;  7  H.  <t  N.  363 ;  Blest  v. 
Broum,  3  Giff.  450 ;  8  Jur.  N.  8. 187;  10  W.  R.  L.  C.  669  ;  Mant^  ^  ^^^J 
fiore  V.  Lloyd f  12  W.  R.  C.  P.  83.    8ed  vide  Oumberlege  v.  Lawson,  1  C. 
B.  N.  8.  709. 

Upon  the  same  principle,  where  the  creditor  had  prepared  a  deed,  so  as 
to  show  on  the  face  of  it  that  it  was  intended  to  contain  a  joint  and  several 
covenant  by  two  co-sureties,  and  had  sent  it  in  that  form  to  be  executed 
by  one  of  such  sureties,  but  had  not  procured  the  execution  of  it  by  the 
other  surety ;  and  had  not  informed  the  surety  who  had  executed  it  of  this 
fact ;  but,  on  the  contrary,  had  afterward  written  to  him  as  "one  of  the  sure- 
ties," the  principal  debtor  having  become  insolvent,  it  was  Held  by  Sir  W. 
Page  Wood,  V.  C,  that  the  surety  who  had  executed  the  deed  was  entitled 
in  equity  to  be  relieved  from  all  liability  on  the  covenant ;  Evans  v.  Brem- 
ridge,  2  K.  <fe  J.  174,  affirmed  on  appeal;  8  De  G.  Mac.  &  G.  101. 

8o,  where  a  person  gave  a  promissory  note  as  a  surety,  upon  an  agree- 
ment that  the  amount  should  be  advanced  to  the  principal  debtor  by 
drajt  at  three  months*  date,  and  the  creditor,  without  the  concurrence  of 
the  surety,  paid  the  amount  at  once,  instead  of  giving  the  draft,  it  was  held 
by  Lord  Langdale,  M.  R.,  that  the  agreement  had  been  varied  ;  and  the 
surety  was  therefore  discharged.  His  Lordship,  referring  to  Ba>eon  v. 
Chesneyy  1  Stark.  192,  observed,  '*  that  a  man  may  have  reason  to  believe 
that  a  person  in  pecuniary  difficulty  may  effectually  redeem  his  affairs  if 
allowed  time,  and  may  be  willing,  on  the  assurance  of  the  required  time 
being  allowed,  to  become  surety  for  the  payment  of  a  particular  debt 
at  the  end  of  that  time,  and  yet  would  not  become  surety  unless  such  time 
were  ftilly  assured  to  the  principal  debtor.  These  are  circumstances 
which  a  person  advancing  money  on  the  security,  and  claiming  the  benefit 
of  the  suretyship,  has  not  any  right  to  alter.  It  is  not  enough  that  he 
voluntarily  forbears  to  demand  payment  during  the  time  for  which  the 
surety  had  stipulated ;  the  surety  did  not  intend  to  rely  on  his  forbear- 
ance ;  but  rested  on  an  agreement  or  condition,  that  the  principal  debtor 
should  have  the  time  assured  to  him,  and  should  thereby  have  an  assured 
and  not  a  precarious  freedom  during  that  time.  His  conduct  for  his  own 
protection  might  be  materially  affected  by  the  difference.  And  if  that 
stipulated  time  be  not  given,  and  no  arrangement  of  the  surety  to  waive  it 
is  shown,  the  situation  of  the  surety  is  improperly  altered,  and  he  is  re- 
leased :  Bonser  v.  Cb«,  6  Beav.  110.  This  case,  on  appeal,  was  affirmed  by 
Lord  Cottenham ;  see  6  Beav.  118.    And  see  8.  C,  4  Beav.  383. 

Where,  however,  a  surety  who  has  executed  a  bond  in  the  belief, 
^derived  from  the  form  of  the  bond,  that  it  would  be  executed  by 
the  principal  debtor  also,  he  will  not  be  released  from  his  obliga-  *-  J 
tion  on  the  ground  that  the  principal  debtor  has  never  executed  it,  if  the 
principal  debtor  has  executed  an  instrument  on  which  the  surety  may  sue 
him  and  become  a  specialty  creditor  of  his.  See  Oooper  v.  Evans,  4  L.  R. 
Eq.  46 :  there  the  defendants,  Messrs.  Evans,  were  coal  owners,  and  iu 
VOL.  n. — 118 
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March,  1864,  one  J.  C.  Partington  became  their  agent  for  the  sale  of 
coal,  and  entered  into  an  agreement  under  seal  mth  them  for  the  faiihful 
discharge  of  hia  dutieB,  On  the  15th  of  March,  1864,  the  agent  of  the 
defendants  called  upon  Cooper  to  execute  a  bond  of  1000/.  as  oo-suretj 
with  C.  H.  Partington  for  the  due  fulfillment  of  the  agreement  by  J.  C. 
Partington.  Cooper  executed  the  bond,  which  was  in  the  form  of  a  joint 
and  several  bond  by  J.  C.  Partington  and  two  sureties,  upon  the  belief 
(derived  from  the  form  of  the  bond  which  was  prepared  by  the  defend* 
ants)  that  J.  C.  Partington  would  also  execute  it.  He  did  not  do  so,  but 
Cooper's  co-surety  did.  J.  C.  Partington  having  committed  a  breach  of 
his  agreement,  the  Messrs.  Evans  having  obtained  a  verdict  in  an  action 
against  Cooper,  he  thereupon  filed  a  bill  to  restrain  execution  on  the 
judgment.  It  was  held,  however,  by  Lord  Romilly,  M.  R.,  that  he  was 
not  entitled  to  any  relief  in  equity.  "  The  plaintifi*,"  said  his  Lordship, 
"  relies  on  B  nser  v.  Cox  (4  Beav.  379 ;  8  Jur.  387),  and  Evans  v.  Brem- 
ridge,  2  K.  &  J.  174 ;  8  De  6.  M.  &  G.  100 ;  but  I  think  both  these 
cases  are  distinguishable.  In  both  there  were  to  be  sureties ;  it  was 
agreed  that  both  the  sureties  should  execute  the  security,  and  one  of  them 
did  not.  Thereupon  the  other  said, '  I  intended  to  rely  on  my  ability  to 
sue  my  co-surety  for  one-half  of  the  debt,  but  instead  of  that  I  have 
been  made  liable  for  the  whole ;'  and  it  was  held,  both  by  Lord  Langdak 
and  Sir  W.  Page  Wood,  that  this  discharged  the  surety.  But  that  is  not 
the  case  here,  for  both  the  sureties  have  executed  ;  but  one  of  them  says, 
that,  in  addition,  it  was  intended  ihat  J.  C.  Partington  should  execute 
the  bond,  whereas  he  has  not  executed  it,  and  it  is  alleged  that  the  plain- 
tiff is  thus  prevented  from  becoming  a  specialty  creditor  of  J.  C.  Parting- 
ton. But  J.  C.  Partington  has  entered  into  an  agreement  under  seal  with 
the  Messrs.  Evans,  and,  upon  properly  indemnifying  them,  the  plaintiff 
will  be  able,  in  their  names,  to  sue  J.  C.  Partington  upon  this  agreement, 
and  to  become  a  specialty  creditor  of  his  just  as  much  as  if  he  had 
executed  this  bond.  But  besides  this,  it  is  laid  down  in  a  long  series  of 
cases,  that  the  doctrines  relating  to  principal  and  surety  are  the  same  at  law 
as  in  equity.  That  *was  so  laid  down  by  the  Vioe-Chancellor  io 
I-  -I  Ma/ckinJtosh  v.  WyaU  (3  Hare,  562),  and  there  is  a  dear  distinc- 
tion between  the  cases  Which  were  cited  to  me  on  behalf  of  the  plaintiff 
and  the  present.  Here  the  very  case  which  the  plaintiff  now  sets  up  in 
equity  has  been  raised  at  law,  and  it  has  been  held  that  the  plaintiff  is 
properly  liable." 

Not  only  at  the  time  of  entering  into  the  contract,  but  in  all  subsequent 
transactions,  the  creditor  is  bound  to  act  with  perfect  good  faith  toward 
the  surety,  and  a  departure  from  it  will  have  the  effect  of  releasing  him. 
Upon  this  principle,  although  mere  delay  in  not  suing  the  debtor,  when 
the  debt  becomes  due,  will  not  discharge  the  surety  (  Wright  v.  Simpson^  6 
Yes.  784;  Heath  v.  Hay,  1  Y.  <fe  J.  434),  if  thecreditor,  as  in  the  principal 
case,  enters  into  any  binding  contract,  the  effect  of  which  will  be  to  give 
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further  time  to  the  debtor,  without  consulting  the  surety,  the  surety  will 
be  thereupon  discharged,  and  it  is  immaterial  that  the  further  time  is 
given  in  consequence  of  the  inability  of  the  debtor  to  pay,  or  that  no 
injury  could  thereby  accrue  to  the  surety.  This  is  clearly  laid  down  by 
Lord  Loughborough  in  the  principal  case,  and  by  Lord  Eldon,  in  the 
important  case  of  SamueU  v.  Hotowihy  3  Mer.  272.  There  A.  guaranteed 
the  payment  of  any  goods  to  be  supplied  by  B.  to.  C.  between  the  24l  of 
April,  1814,  and  the  2d  of  April,  1815.  C.  having  accepted  bills  for  the 
amount  of  the  goods  delivered,  B.  permitted  liim  to  renew  them  when  pay- 
able, without  any  communication  to  A.  on  the  subject  of  such  renewal.  It 
was  held  by  Lord  Eldon,  that,  although  no  period  of  credit  was  specified,  it 
could  not  be  taken  as  a  guarantee  for  an  unlimited  period,  but  to  be 
restrained  by  the  usual  course  of  trade ;  and  that  A.  was  discharged  from 
his  guarantee  by  virtue  of  the  rule,  that  a  creditor  giving  fiirther  time  to 
the  principal  debtor,  without  the  consent  of  the  surety,  releases  the 
surety.  ''  The  rule,"  observed  Lord  Eldon,  is  this, ''  that  if  a  creditor, 
without  the  consent  of  the  surety,  gives  time  to  the  principal  debtor,  by 
so  doing  he  discharges  the  surety,  that  is,  if  time  is  given  by  virtue  of 
poeiiive  eontract  between  the  creditor  and  the  principal — ^not  where  the 
creditor  is  merely  inactive.  And  in  the  case  put,  the  surety  is  held  to  be 
discharged,  for  this  reason,  because  the  creditor,  by  so  giving  time  to  the 
principal,  has  put  it  out  of  the  power  of  the  surety  to  consider  whether 
he  will  have  recourse  to  his  remedy,  against  the  principal,  or  not,  and 
because  he,  in  £Eict,  cannot  have  the  same  remedy  against  the  principal  as 

he  would  have  had  under  the  original  contract It  ha& 

been  truly  stated,  that  the  renewal  of  these  bills  might  have  been  for  the 
benefit  of  the  surety ;  but  the  *law  has  said,  that  the  surety  shall  p^Q^^-i 
be  the  judge  of  that,  and  that  he  alone  has  the  right  to  determine  ^  ^ 
whether  it  is  or  is  not  for  his  benefit  The  creditor  has  no  right — it  is 
against  the  &ith  of  his  contract — to  give  time  to  the  principal,  even 
though  manifestly  for  the  benefit  of  the  surety,  without  the  consent  of  the 
surety."  See  aldo  Skip  v.  Huey,  9  Mod.  438  ;  3  Atk.  91 ;  Niabet  v.  Smith, 
2  Bro.  C.  C.  579  ;  Clarke  v.  Henty,  3  Y.  A  C.  Exch.  Ca.  187 ;  Oakl^  v. 
PadieOer,  10  Bligh,  N.  8.  548 ;  4  C.  A  F.  207 ;  English  v.  Darley,  2  Bos. 
A  P.  61 ;  8,  C,  3  Esp.  44 ;  Eyre  v.  Bartrap,  3  Madd.  221 ;  Gross  v. 
Spriyy,  6  Hare,  233;  2  HaU  A  T.  233;  2  Mac.  A  G.  113;  and  see 
Hawkshaw  v.  Parkins,  2  Swanst.  539 ;  Richard  Burke^s  Case,  cited  2  Bos. 
A  P.  62 ;  Davies  v.  Stainbank,  6  De  G.  Mac  A  G.  67a;  PooUy  v.  Harror 
dine,  7  Ell.  A  B.  431 ;  BaH&y  v.  Edwards,  4  B.  A  Sm.  761 ;  Oreenhough 
v.  M'CUUand,  2  Ell.  A  EU.  424,  429 ;  Oakley  v.  Pasheller,  4  C.  A  F. 
207 ;  10  Bligh,  548;  Oriental  Financial  Corporation  v.  Overend,  Oumey 
&  Co.,  7  L.  L.  Ch.  App.  142. 

Where  a  member  of  a  firm  which  is  under  a  continuing  contract  retires 
with  an  indemnity,  the  continuing  partners  are  his  agents  for  carrying  on 
the  contract,  and  although  after  notice  of  the  retirement  the  retiring  part- 
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ner  is  in  a  sense  a  surety,  he  will  not  be  discharged  from  the  contract  by 
reason  of  acts  of  the  continuing  partners  fairly  within  the  scope  of  their 
authority  in  carrying  out  the  contract.  Thus,  in  Oakfard  v.  The  Bktro- 
pean  and  American  Steam  Shipping  Company  {Limited),  1  Hem.  &  Mil!. 
182,  continuing  partners  under  a  contract,  which  among  other  things 
gave  the  firm  the  power  of  appointing  an  arbitrator  in  case  of  dispute,  en- 
tered into  an  agreement  by  which  they  waived  a  very  doubtful  point  of 
construction  on  the  original  contract,  and  referred  difierences  to  arbitra- 
tors, one  of  whom  was  selected  by  themselves  instead  of  by  the  firm  as 
constituted  at  the  date  of  the  contract.  It  was  held  by  Sir  W.  Page 
Wood,  V.  C,  that  this  was  not  such  a  variation  of  the  original  contract 
.as  to  discharge  the  retired  partner. 

With  regard  to  the  question,  how  &r  the  custom  of  trade  will  justify 
further  indulgence,  when  the  guarantee  is  not  expressly  limited  in  point 
of  time,  see  Combe  v.  Wolfey  8  Bing.  156;  HoU  v.  Hadley,  d  Bing.  54; 
Allan  V.  Kenning,  9  Bing.  618 ;  Howell  v.  Jones,  1  Cr.,  M.,  &  R.  97. 
And  see  Simpson  v.  Manley,  2  G.  &.  J.  12 ;  Holland  v.  Teed,  7  Hare,  50. 

Where  a  bond  creditor,  by  agreement  with  his  debtor,  takes  interest  on 
his  debt  by  anticipation,  that  will  in  efiTect  be  giving  time  to  the  debtor, 
and  will  discharge  the  surety,  since  a  Court  of  equity  would  restrain  pro- 
ceedings on  the  *bond  until  the  expiration  of  time  for  which  the 
^  ^  creditor  had  received  interest  on  the  bond :  White  v.  Blake,  1  Y. 
&  C.  Exch.  Ca.  420. 

An  agreement  with  the  debtor  to  give  him  further  time,  in  order  to 
discharge  a  surety,  must  be  one  that  is  binding  upon  the  creditor.  A 
mere  voluntary  promise  to  give  further  time,  not  acted  upon,  and  which 
cannot  be  enforced,  as  it  makes  no  alteration  in  the  rights  or  position  of 
the  parties,  will  not  have  that  effect  (Philpot  v.  Briani,  4  Bing.  717 ; 
S.  C,  1  M.  &  P.  754 ;  Brickwood  v.  Anniss,  5  Taunt.  614 ;  S,  C,  1  Marsh, 
250 ;  Tucker  v.  Laing,  2  K.  &  J.  746  ;  and  see  Clarke  v.  WiUon,  3  M.  ft 
W.  208 ;  Heaih  v.  Key,  1  Y.  A  J.  434 ;  and  the  remarks  of  Lord  Lynd- 
hurst  in  Blake  v.  While,  1  Y.  A  C.  Exch.  Ca,  420 ;  Moss  v.  HaU,  5  Exdi. 
46 ;  Strong  v.  Foster,  17  C.  B.  201 ;  Bell  v.  Banks,  3  M.  A  G.  258 ;  3 
Scott,  N.  R.,  497)  ;  and  although  th^  creditor  enter  into  a  binding  con- 
tract to  give  further  time  to  the  debtor,  yet  if  it  be  with  a  stranger,  and 
not  with  the  debtor,  the  surety  will  not  be  thereby  discharged  :  Frazer  v. 
Ji/rdan,  8  EIL  A  Bl.  303. 

Nor  will  an  agreement  to  give  time  have  that  effect  if  it  is  conditional 
upon  the  performance  of  an  act  which  the  debtor  neglects  to  perform : 
Badnal  v.  SamueU,  3  Price,  621 ;  Vernon  v.  Turley,  1  M.  A  W.  316 ; 
Price  V.  Edmunds,  10  B.  A  C.  578. 

The  reason  why  giving  further  time  to  a  debtor  releases  the  surety  is 
this,  that  the  creditor,  by  so  giving  time  to  the  principal,  has  put  it  out  of 
the  power  of  the  surety  to  consider  whether  he  will  have  recourse  to  his 
remedy  against  the  principal  or  not ;  and  because  he,  in  &ct,  cannot  have 
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the  same  remedy  against  the  principal  as  he  would  have  had  under  the 
original  contract :  SamuM  v.  Hoioarth,  3  Mer.  278,  per  Lord  Eldon,  C. ; 
and  see  The  Bank  of  Ireland  v.  Beresford,  6  Dow,  238 ;  Bailey  v.  Ed- 
wards, 4  B.  A.  8. 771. 

And  upon  the  principle,  that  the  creditor,  haying  taken  out  execution 
against  the  debtor,  is  a  trustee  of  it  for  all  parties  interested,  if,  without 
the  knowledge  of  the  sureties,  he  withdraws  the  execution,  he  thereby  dis- 
charges the  sureties :  Mayhew  v.  OriekeUy  2  Swanst.  185, 190.  And  see 
Srnith  v.  Knox,  3  Esp.  47  ;  WilUame  v.  Price,  1  8.  &  8.  581 ;  English  v. 
Darley,  2  Bos.  &  P.  61 ;  3  Esp.  49.  8o  where  a  creditor,  by  neglecting 
the  statutory  formalities,  lost  the  benefit  of  an  execution  under  a  warrant 
of  attorney,  which,  according  to  the  agreement  of  suretyship,  he  had  pro- 
ceeded to  enforce  upon  a  notice  by  the  surety,  it  was  held  that  the  surety 
was  thereby  discharged :  Watson  v.  AUeock,  1  8m.  &  Giff.  319  ;  4  De  G., 
Mac.,  &  G.  242. 

It  seems  that  a  surety  will  not  be  discharged  by  giving  time  if 
*the  remedies  of  the  surety  are  not  diminished  or  affected,  and  p^Q^.-, 
especially  if  they  are  accelerated.  Thus,  Hulme  v.  Coles,  2  8im.  *■  ^ 
12,  where  a  creditor  took  from  the  debtor  a  cognovit  in  an  action  he  had 
brought  against  him,  with  a  stay  of  execution  until  a  day  earlier  than 
that  on  which  judgment  could  have  been  obtained  in  the  regular  course, 
8ir  A.  Hart,  V.  0.,  held,  that  the  surety  was  not  thereby  discharged,  ob- 
serving  that  the  principle  of  discharging  a  surety  by  the  giving  of  time 
by  the  creditor  was  a  refiuemant  of  a  Court  of  equity,  and  he  would  not 
refine  upon  it ;  that,  by  the  arrangement  complained  of,  this  was  not 
given,  but  the  remedy  was  accelerated.  And  see  Prendergasi  v.  Devey,  6 
Madd.  124 ;  Stevenson  v.  Roche,  9  B.  A  C.  707 ;  Price  v.  Edmunds,  10  B. 
A  C.  578 ;  WhUfield  v.  Hodges,  1  M.  A.  W.  679 ;  Jay  v.  Warren,  1  G.  A 
P.  532. 

Upon  the  same  principle,  the  acceptance  of  mon^  from  the  debtor  by 
the  creditor,  who  thought  at  the  time  he  accepted  the  same  it  was  a  good 
and  valid  payment,  will  not,  upon  its  turning  out  afterward  to  be  invalid, 
discharge  the  surety.  8ee  Pelty  v.  Cooke,  6  L.  R.  (Q.  B.)  790 :  there  the 
payee  of  a  promissory  note,  made  by  principal  and  surety,  accepted  the 
amount  thereof  from  the  principal,  in  good  faith,  and  without  notice  that 
the  payment  was  a  fraudulent  preference.  The  principal,  afterward,  en- 
tered into  a  composition  deed  for  the  benefit  of  his  creditors.  The  trustees 
under  the  deed  avoided  the  payment  as  a  fraudulent  preference,  and  the 
payee  handed  over  the  amount  to  the  trustees.  In  an  action  by  the  payee 
against  the  surety,  it  was  held  by  the  Court  of  Queen's  Bench  that  the 
payment  did  not  operate  as  a  satisfaction  of  the  debt ;  and  that  the  accept- 
ance of  the  money  from  the  principal  by  the  payee  was  not  an  act  done 
against  the  faith  of  the  contract  with  the  surety  so  as  to  discharge  the 
surety.  "  I  think  it  impossible,"  said  Blackburn,  J.,  "  to  read  the  prin- 
ciple laid  down  by  Lord  Eldon  in  SamueU  v.  Howarth  (3  Mer.  272,  ante. 
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p.  *986)  without  thiukiDg  that  it  is  based  upon  highly  technical  reasoning, 
however  accurate  it  may  be.  It  is  clear,  that  a  creditor  who  gives  time 
to  the  principal  debtor  without  reserving  his  right  against  the  surety,  and 
alters  the  rights  of  the  surety,  discharges  him  ;  but  that  time  given  by  a 
creditor,  which  in  numberless  cases  does  not  injure  the  surety,  should  dis- 
charge him,  is  to  my  mind  not  justice,  although  established  by  Courts  of 
Equity.  The  ground,  however,  on  which  this  doctrine  is  based,  is  that  by 
giving  time  to  the  principal  debtor,  the  creditor  does  an  act  which  is 
against  good  faith,  and  injurious  to  the  surety ;  that  doctrine  cannot 
apply  to  the  present  case,  for  the  creditor  accepted  the  money  which 
•  *he  had  no  right  to  refuse,  and  the  accq>tance  of  which  he  had 
L  ^^^J  no  means  of  knowing  would  injure  the  surety ;  he  therefore  did 
no  act  injurious  to  the  surety,  and  the  surety  is  not  discharged.  I  think 
Ptiiehard  v.  HitcJicoch  (6  M.  &  G.  151)  is  precisely  in  point"  See,  also, 
Newington  v.  Levy,  6  L.  R.  C.  P.  607,  612. 

The  surety  will  not  be  discharged  if  time  be  given  to  principal  debtor 

by  his  consent  or  subsequent  approval :  Tyion  v.  CoXy  T.  <fe  R.  395 ;  May- 

hew  V.  Crichett,  2  Swanst.  185;  Clark  v.  Devlin,  3  Bos.  &  P.  363;  Ow- 

per  V.  Smilh,  4  M.  &  W.  519 ;  Duffy  v.  Orr,  5  Bligh,  N.  8.  620 ;  The 

Union  Bank  of  Manchester  {Limited)  v.  Beech,  13  W.  R  (Ex.)  922. 

It  seems,  however,  where  the  creditor  has  obtained  a  decree  against  the 
surety,  that  no  subsequent  dealings  giving  time  to  the  debtor  will  have 
the  effect  of  releasing  the  surety.  See  Jenkins  v.  Boberisan,  2  Drew.  351. 
In  that  case  there  was  a  direction  by  a  decree  in  a  suit  to  administer  the 
estate  of  the  surety,  for  payment  of  a  bond  debt  to  the  creditor.  After 
the  decree  the  creditor  brought  an  action  against  the  principal  debtor,  and 
took  a  judgment,  for  payment  by  installments  without  the  assent  of,  or 
communication  with,  the  representatives  of  the  surety.  It  was  held  by 
Sir  R.  T.  Kindersley,  V.  C,  that  the  estate  of  the  surety  was  not  thereby 
discharged.  *'  I  do  not/'  said  his  Honor,  "  in  any  degree  doubt  that,  as  a 
general  rule,  the  creditor,  by  giving  time  to  the  principal  debtor,  dis- 
charges the  surety ;  but  that  is  not  this  case.  This  is  a  case  in  which 
there  is  a  creditor  who  has,  by  the  decree  in  the  suit,  established  his 
right  against  the  surety.  If  he  had  brought  an  action  against  the  princi- 
pal  debtor  before  the  decree,  and  taken,  as  has  been  done  here,  a  judgroeot 
by  arrangement,  giving  time,  no  doubt  the  surety  would  be  discharged. 
But  the  creditor,  having  by  the  decree  established  his  right  against  the 
estate  of  the  surety,  has  a  right  to  proceed  under  it ;  and  all  that  follows 
is  in  the  nature  of  execution  of  the  decree,  and  the  subsequent  dealing 
with  the  principal  debtor  does  not  operate  to  discharge  the  surety  from 
a  liability  under  which  he  is  no  longer  cls  surety,  but  under  the  decree." 

Nor  will  the  surety  be  discharged  if  the  creditor,  on  giving  further  time 
to  the  principal  debtor,  reserve  his  right  to  proceed  against  the  surety ;  be- 
cause, as  Lord  Eldon  has  observed,  '*  the  principal  cannot  raise  the  objec- 
tion upon  his  right  to  time  as  against  the  surety,  as  there  is  the  contract 
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of  the  principal,  arising  out  of  the  contract  ibr  reserve  against  the  surety, 
that  the  latter,  if  the  creditor  goes  against  him,  shall  not  be  deprived  of 
the  benefit  of  the  contract  as  against  the  principal :"  18  Ves.  26.  And 
see  Ex  parte  Olendinning,  *Buck,  617 ;  Smith  v.  Winter,  4  M.  &  r^QOQn 
W,  645 ;  jEc  parte  Oarstairs,  Buck,  660 ;  Ex  parte  Oifford,  6  •■  ^^^^ 
Ves.  805 ;  Duffy  v.  Orr,  5  Bligh,  N.  8.  620 ;  Owen  v.  Roman,  4  H.  L. 
Cas.  997, 1038 ;  and  the  question  whether  or  not  the  surety  has  been  in- 
formed of  the  arrangement  is  immaterial :  WM  v.  Hewitt,  3  K.  A;  J. 
438 ;  Boaler  v.  Mayor,  13  W.  (C.  P.)  776. 

A  necessary  consequence  of  a  reservation  of  a  creditor's  remedies  against 
a  surety  is  a  continuance  of  the  surety's  right  to  be  indemnined  by  the 
principal  debtor,  and  this  right  will  not  be  abandoned,  unless  a  contract 
to  abandon  it  be  proved :  Close  v.  Chse,  4  De  G.  Mac.  &  G.  176. 

Parol  evidence  is,  it  seems,  admissible  to  prove  a  reservation  of  the 
creditor's  rights  against  the  surety.  See  Wyke  v.  Rogers,  1  De  G.  Mac. 
&  G.  408;  there  the  plaintiff  entered  into  a  bond  as  a  surety  for  S.  Evans. 
Subsequently  the  defendant  Sogers,  the  creditor,  took  from  S.  Evans  a 
promissory  note  for  the  amount  due,  payable  in  two  months,  but  was 
unable  to  recover  anything  on  a  judgment  obtained  against  S.  Evans,  in 
consequence  of  his  insolvency.  Rogers  having  commenced  an  action 
against  the  plaintiff  on  the  bond,  he  thereupon  filed  a  bill  to  restrain  pro- 
ceedings in  the  action  on  the  ground  that  he  was  discharged  from  liability 
by  the  giving  of  the  promissory  note.  The  defendant,  by  his  answer, 
stated  that  at  the  time  the  promissory  note  was  given,  it  was  distinctly 
understood  and  agreed  that  it  was  not  to  be  considered  as  payment  of  the 
balance  due  on  the  bond,  and  as  substituted  for  the  bond,  but  that  the 
bond  was  to  be  considered  as  a  security.  On  the  hearing,  an  inquiry 
was  directed  in  respect  of  the  circumstances  under  which  the  promissory 
note  had  been  given.  The  Master  reported  that,  though  there  was  not 
any  written  ot  distinct  parol  agreement  between  the  parties,  yet  there  was 
a  general  understanding  that  the  giving  of  the  note  was  not  to  affect  the 
bond.  It  was  held  by  Lord  St.  Leonards,  C,  affirming  the  decision  of 
Sir  J.  L.  K.  Bruce,  V.  C,  that  there  was  no  ground  for  the  interference 
of  a  Court  of  Equity.  "All  the  cases,"  said  his  Lordship,  "prove 
that  where  an  instrument  is  taken,  which  might  otherwise  operate  as  a 
discharge  of  the  surety,  there  will  be  no  discharge  if  the  remedies 
against  the  surety  are  preserved.  In  the  present  case  an  action  was 
brought  on  the  bend,  to  which  the  defendant  (the  plaintiff  here)  had  no 
defence ;  he  therefore  comes  into  equity  for  relief.  This  Court,  however, 
cannot  interfere  against  a  legal  obligation,  unless  an  equitable  case  is 
made  out ;  and  it  must  therefore  be  shown  that  the  transaction  in  ques- 
tion released  the  plaintiff  from  the  obligation.  No  such  case  has  been 
attempted  to  be  made  out,  and  I  give  no  *opinion  upon  it,  be- 
cause it  is  perfectly  clear  in  law  that  an  agreement  that  a  trans-  *-  ■' 
action  which  would  of  itself  operate  to  release  the  surety  shall  not  have 
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that  efTect,  may  be  proved  by  parol  evidence.  It  was  said  at  one  time, 
in  the  course  of  the  argument,  that  parol  evidence  could  not  be  admitted 
to  impeach  the  promissory  note.  This,  however,  was  not  the  purpose  for 
which  the  evidence  was  sought  to  be  introduced ;  it  was  only  to  prevent 
the  collateral  operation  of  that  note  bv  showing  that  it  toas  not  inJte^ed 
to  prevent  proceeding  on  the  bond,  and  thus  release  the  surety. . . .  The 
finding  of  the  Master  is  plain ;  it  is  in  effect  that  there  was  a  general 
dealing  and  a  general  understanding  (which  in  point  of  law  amounts  to 
a  stipulation)  that  prevented  the  promissory  note  in  equity  from  having 
the  effect  of  discharging  the  surety.  What,  then,  a  judge  of  this  Court 
has  to  decide  is,  whether  or  not  there  was  in  truth  such  an  agreement  as 
the  defendant  contends  for :  the  evidence  shows  that  there  was ;  and  the 
Master's  report  appears  to  me  to  be  right." 

But  if  time  be  given  by  deed,  the  reservation  of  the  right  to  go  against 
the  surety  should  appear  there  also,  as  parol  evidence  is  not  admissible 
to  prove  it,  since  the  effect  of  it  would  be  to  vary  a  written  instrument: 
Ex  parte  Olendinning,  Buck  517  ;  and,  moreover,  the  reservation  must  be 
made  in  clear  and  unambiguous  terms :  BauUbee  v.  Stubbs,  18  Ves.  20. 
But  see  Ex  parte  Harvey  In  re  Blakely,  1  De  G.  Mac  &  G.  (Bank.)  359, 
377,  378 ;  Atkins  v.  Eevell,  1  De  G.  &  Jo.  360. 

The  principle  upon  which  the  surety  is  discharged  by  the  creditor  giv- 
ing time  to  the  debtor  is  also  applicable  where  the  creditor  enters  into 
any  new  arrangement  with  the  debtor,  without  the  concurrence  of  the 
surety,  which  will  have  the  effect  of  altering' the  situation  of  the  surety. 
Thus,  in  Eyre  v.  Bartropf  3  Madd.  221,  the  plaintiff  joined  with  his 
brother  in  the  grant  of  a  redeemable  annuity,  as  a  surety  for  the  payment 
of  the  same  quarterly.  The  annuity  was  secured  by  the  demise  of  real 
property  of  the  plaintiff's  brother,  and  by  a  bond  and  judgment  of  the 
plaintiff  and.  his  brother.  The  brother  afterward,  by  deeds,  to  which  the 
plaintiff  was  not  a  party,  and  without  his  concurrence,  entered  into  a  new 
arrangement  with  the  assignee  of  the  annuity,  whereby  it  was  agreed 
that  he  should  not  sue  for  the  annuity  for  five  years  from  the  date  of  the 
deed,  or  until  the  death  of  the  grantor's  father  (which  should  firat  happen), 
and  that  the  annuity  should  be  redeemable  on  different  terms.  Sir  J. 
Leach  held  that  the  surety  was  wholly  discharged,  and  was  not  entitled 
merely  to  be  exonerated  from  liability  to  the  arrears  of  the  annuity  dur- 
ing the  five  years,  and  refused  a  motion  to  ^dissolve  an  injunction 
*-  ^  restraining  the  assignee  of  the  annuity  from  proceeding  to  execu- 
tion upon  the  judgment  His  Honor  observed,  that  it  could  not  be 
denied,  that  if,  by  any  arrangement  between  the  creditor  and  the  debtor, 
the  situation  of  the  surety  was  altered,  he  was  thereby  discharged ;  but 
it  was  said,  that  the  situation  of  the  surety  was  only  partially  altered 
during  the  five  years,  and  that,  in  respect  of  the  subsequent  payments,  it 
remained  the  same.  He  was,  however,  of  the  opinion,  that  the  deeds 
executed  without  the  concurrence  of  the  plaintiff,  and  the  change  in  the 
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terms  of  the  redemption,  had  either  directly, or  by  theif  own  conseqaeDces, 
wholly  altered  the  situation  of  the  surety,  and  that  he  was  thereby  wholly 
discharged. 

In  Calvert  v.  The  London  Dock  Company,  2  Kee,  638,  Streather,  a 
contractor,  undertook  to  perform  certain  works  for  a  Company ;  and  it 
was  agreed  that  three-fourths  of  the  work,  as  finished,  should  be  paid  for 
every  two  months,  and  the  remaining  one-fourth  upon  the  completion  of 
the  whole  work.  It  was  held  by  Lord  Langdale,  M.  R.,  that  the  sureties 
for  the  due  performance  of  the  contract  were  released  from  their  liability 
by  reason  of  payments  exceeding  three^fourths  of  the  work  done  having, 
without  the  consent  of  the  surety,  been  made  by  the  Company  to  the  con- 
tractor before  the  completion  of  the  whole  work.  "  The  effect,"  said  his 
Lordship,  "  of  the  stipulation  was  at  the  same  time  to  urge  Streather  to 
perform  the  work,  and  to  leave  in  the  hands  of  the  Company  a  Aind 
wherewith  to  complete  the  work,  if  he  did  not ;  and  thus  it  materially 
tended  to  protect  the  sureties.  What  the  Company  did  was,  perhaps,  cal- 
culated to  make  it  easier  for  Streather  to  complete  the  work,  if  he  acted 
with  prudence  and  good  faith ;  but  it  also  took  away  that  particular  sort 
of  pressure  which,  by  the  contract,  was  intended  to  be  applied  to  him. 
And  the  Company,  instead  of  keeping  themselves  in  the  situation  of 
debtors,  having  in  their  hands  one-fourth  of  the  value  of  the  work  done, 
became  creditors  to  a  large  amount,  without  any  security ;  and,  under 
the  circumstances,  I  think  that  their  situation  with  respect  to  Streather 
was  so  far  altered,  that  the  sureties  must  be  considered  to  be  discharged 
from  their  suretyship."  Et  parte  Rushforth,  10  Ves.  409  ;  Foley  \,  Field, 
2  Ves.  435 ;  see  also  Archer  v.  Hudson,  7  Beav.  551 ;  Campbell  v.  French, 

6  T.  R.  200,  overruling  French  v.  Campbell,  2  H.  Black.  163  ;  Archer  v. 
HaU,  4  Bing.  464;  Evans  v.  Whyle,  5  Bing.  485 ;  S.  C,  Moo.  &.  M.  468 ; 
Whiteher  v.  HaU,  6  B.  &  C.  269  ;  8.  C,  8  D.  &  R.  22 ;  Bacon  v.  Ches- 
ney,  1  Stark.  192 ;  Wright  v.  Sandars,  3  Jur.  N.  S.  504  ;  SmaU  v.  Ourrie, 
2  Drew.  102 ;  6  De  G.  Mac.  &  G.  141. 

*It  has,  moreover,  been  laid  down  in  a  recent  case,  by  Lord  i-^qq^t 
Hatherley,  L.  C,  that  the  holder  of  a  security  who  agrees  with  *-  ^ 
the  principal  debtor  to  give  time  to  the  surety,  by  so  doing  discharges  the 
surety.     See  Oriental  Financial  Corporation  v.  Overend,  Oumey  &  Co., 

7  L.  R.  Ch.  App.  142 ;  41  L.  J.  (L.  C.)  332.  "  If,"  said  his  Lordship, 
"  the  creditor  agrees  with  the  principal  that  he  will  not  sue  the  sureties, 
the  case  is  stronger  than  the  usual  case  of  an  agreement  to  give  time  to 
the  principal,  which  only  involves  by  implication  an  agreement  not  to 
sue  the  surety.  The  position  of  the  surety  is  changed,  because  it  is  one 
thing  to  lie  by  and  wait  before  suing  the  principal,  during  which  time  the 
surety  has  a  right  to  come  in,  discharge  the  debt  and  immediately  sue  the 
principal,  and  another  thing  to  engage  positively  with  the  principal  that 
time  shall  be  given  to  the  surety,  and  so  tie  up  your  own  hands  from 
doing  that  which  would  throw  the  surety  upon  the  principal." 
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So,  likewise,  where  there  is  a  bond  of  suretyship  for  the  fidelity  of  an 
officer,  and  by  the  act  of  the  parties,  or  by  Act  of  Parliament,  the  nature 
of  the  office  is  so  changed  that  the  duties  are  materially  altered,  so  as  to 
affiict  the  peril  of  the  sureties,  the  bond  will  be  avoided :  Bonar  y.  Mac- 
donald,  3  H.  L.  Cas  226 ;  Pybus  v.  Gibb,  6  Ell.  &  B.  902 ;  and  see  Narlk 
Western  Railway  Company  v.  Whinray,  10  Exch.  77 ;  KvUon  v.  Julian, 

4  Ell.  &  Bl.  854  ;  Bartlett  v.  The  AUamey-  General,  Parker,  277.  And  see 
Lord  Arlington  v.  Merricke,  2  Saund.  403 ;  Bank  of  Scotland  v.  ChnsUe, 
8  C.  &  F.  214 ;  The  Guardians  of  the  Porteea  Island  Union  v.  WhUlier, 
6  Jur.  N.  S.  887  ;  The  Gtuirdians  of  the  Mailing  Union  v.  Graham,  5  L. 
R.  C.  P.  201.  Secus,  where  neither  the  office  nor  its  duties  are  substan- 
tially altered,  although  they  may  have  been  increased  (Skills  v. 
Fletcher,  1  L.  R.  C.  P.  217  ;  2  L.  R.  C.  P.  469) ;  and  a  mere  alteration 
in  the  salary  or  mode  of  remuneration  will  not  discharge  the  sureties : 
Frank  v.  Edwards,  8  Ex.  214 ;  22  L.  J.  (Ex.)  42. 

The  bond,  however,  by  which  the  sureties  are  bound  may  be  drawn  in 
language  sufficiently  extensive  to  continue  their  liability,  notwithstanding 
there  may  be  a  material  alteration  of  the  duties  of  the  person  for  whom 
they  have  become  sureties.     See  Oswald  v.  Mayor  of  Bemdek-upon-Tweed, 

5  H.  L.  Cas.  856 ;  3  Ell.  &  Bl.  653 ;  1  Ell.  &  B.  295 ;  Mayor  of  DaH- 
mouth  V.  8Uly,  7  Ell.  &  Bl.  97  ;  and  see  Mayor  of  Berwiek-upon- Tweed  v. 
Murray,  7  De  G.  Mac.  A  G.  497. 

Where,  however,  the  creditor,  dealing  \r\th.  the  principal  debtor,  has 

the  concurrence  of  the  surety,  the  latter  cannot  claim  to  be  discharged 

upon  the  ground  that  h  is  position  is  altered  by  such  dealing :  *  Wood- 

^        ^    cock  V.  Oxford  and  Worcester  Railway  Company,  1  Drew.  621,530. 

A  guarantee  for  a  possible  pecuniary  liability,  such  as  for  discounting 
bills,  whether  continuous  or  given  for  a  particular  period,  although  not 
revoked  by  the  death  of  the  surety  (Bradbury  v.  Morgan,  1  H.  A  C.  249), 
is  revocable  by  him  at  any  time  before  a  liability  has  been  incurred  by 
the  person  whom  he  agreed  to  guarantee  :  Offord  v.  Davies,  12  C.  B.  (N. 
8.)  748. 

A  person,  however,  who  by  a  continuous  guarantee  becomes  surety  hr 
the  honesty  of  a  servant  cannot  ordinarily,  during  the. continuance  of  the 
service,  discharge  himself,  either  at  law  or  in  equity,  by  merely  giving 
notice  that  he  will  no  longer  be  liable :  Calvert  v.  Gordon,  3  M.  A  R. 
124 ;  Gordon  v.  Calvert,  4  Russ.  581 ;  HassaU  v.  Long,  2  M.  A  S.  363, 
370. 

Where,  however,  such  a  guarantee  is  given,  if  the  master  discovers  that 
the  servant  has  been  guilty  of  acts  of  dishonesty  in  the  course  of  theser> 
vice  to  which  the  guarantee  relates,  and  if,  instead  of  dismissing  the  ser- 
vant, as  he  may  do  at  once,  and  without  notice,  he  chooses. to  continue  in 
his  employ  a  dishonest  servant,  without  the  knowledge  and  consent  of  the 
surety,  express  or  implied,  he  cannot  afterward  have  recourse  to  the 
surety  to  make  good  any  loss  which  may  arise  from  the  dishonesty  of  the 
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servant  during  the  subsequent  service.  See  Phillips  v.  Foxall,  20  W.  R. 
(Q.  B.)  900 ;  there  the  defendant,  by  a  guarantee,  undertook  to  be  re- 
sponsible up  to  50^  for  the  honesty  of  J.  8.  during  his  continuance  in  the 
plaibtiflTs  employ.  During  the  employ  J.  8.  made  defalcations,  ^hich 
the  plaintiff  discovered  on  the  20th  of  November,  but  without  notice  to 
the  defendant  condoned  the  offence,  and  continued  J.  8.  in  his  employ,  J. 
8.  having  again  made  defalcations.  It  was  held  by  the  Court  of  Queen's 
Bench,  on  demurrer  to  an  equitable  plea  to  a  declaration  on  the  guaran- 
tee, that  the  defendant  was  discharged  from  liability  for  the  defalcations 
subsequent  to  the  20th  of  November.  "  If,"  said  Quain,  J.,  *•  it  is  correct, 
as  we  think  it  is,  on  the  authorities,  to  say  that  suqh  concealment  as  is 
here  pleaded,  if  it  had  been  practiced  at  the  time  when  the  contract  was 
first  entered  into,  would  have  discharged  the  surety,  we  think  that  in  the 
ca6e  of  a  continuous  guarantee  a  similar  concealment  made  during  the 
progress  of  the  contract  ought  to  have  a  similar  effect  as  regards  the 
future  liability  of  the  surety,  unless  his  assent  has  been  obtained  after 
knowledge  of  the  dishonesty  that  his  guarantee  should  hold  good  during 
the  subsequent  service.  One  of  the  reasons  usually  given  for  holding  that 
such  a  concealment  as  we  are  here  considering  would  discharge  the  surety 
from  his  obligation  is,  that  *it  is  only  reasonable  to  suppose  that  ^^^^  .^ 
such  a  fact,  if  known  to  him,  must  necessarily  have  influenced  *-  ^ 
his  judgment  as  to  whether  he  would  have  entered  into  the  contract  or 
not ;  and  in  the  same  manner  it  seems  to  us  equally  reasonable  to  suppose 
that  it  never  could  have  entered  into  the  contemplation  that,  after  the 
servant's  dishonesty  in  the  service  had  been  discovered,  the  guarantee 
should  continue  to  apply  to  his  future  conduct  when  the  master  chose  for 
his  own  purpose  to  continue  the  servant  in  his  employ  without  the  knowl- 
edge or  assent  of  the  surety.  If  the  obligation  of  the  surety  is  continuing, 
we  think  the  obligation  of  the  creditor  is  equally  so,  and  that  the  same 
representation  and  understanding  on  which  the  contract  was  originally 
founded  continue  to  apply  to  it  during  its  continuance  and  until  its  termina- 
tion. If  the  guarantee  at  its  inception  was  founded,  as  suggested  by  Lord 
Eldon,  in  Smith  v.  The  Bank  of  Scotland  (1  Dow,  272),  on  the  trust- 
worthiness of  the  servant,  so  far  as  that  was  known  to  both  parties,  as 
soon  as  his  dishonesty  is  discovered  and  becomes  known  to  the  master, 
the  whole  foundation  for  the  continuance  of  the  contract  as  regards  the 
surety  fails ;  and  it  seems  to  us  in  accordance  with  the  plainest  principles 
of  equity  and  fair  dealing,  that  the  master  should,  on  making  such  discov- 
ery, either  dismiss  the  servant,  or,  if  he  chooses  to  continue  him  in  his 
employ  without  the  knowledge  or  assent  of  the  surety,  that  he  must  him- 
self stand  the  risk  of  loss  arising  from  any  future  dishonesty.  '  It  is 
the  clearest  and  most  evident  equity,'  says  Lord  Loughborough,  in  Beee 
y.  Berrington,  2  Ves.  jun.  540, '  not  to  carry  on  any  transaction  withoutr 
the  knowledge  of  him  (the  surety)  who  must  necessarily  have  a  concern 
in  every  transaction  with  the  principal  debtor.  Yon  cannot  keep  him  bound 
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and  transact  his  affaire  (for  thej  are  as  much  his  as  your  own)  without 
consulting  him.  You  must  let  him  judge  whether  he  will  give  that  in- 
dulgence contrary  to  the  nature  of  his  engagement.'  Thus  in  the  present 
case  the  conduct  of  the  master,  in  retaining  the  servant  in  his  emjAoy 
when  he  might  have  discharged  him  for  dishonesty,  seems,  in  the  words 
of  Lord  Loughborough,  an  indulgence  granted  to  the  servant  without  the 
assent  of  the  surety,  and  contrary  to  the  nature  of  his  engagement  The 
time  at  which  the  surety  will  be  discharged  in  cases  of  this  kind  will  vary 
according  to  the  circumstances  of  each  case ;  but  we  intend  our  judgm^t 
to  apply  only  to  cases  like  the  one  now  before  the  Court,  where  the  mas- 
ter, having  the  power  of  at  once  discharging  the  servant  for  dishonesty, 
deliberately  continues  him  in  his  service  after  he  became  aware  of  his  dis- 
r*QQ^i  ^®^®^*y»  *°^  without  the  assent  or  knowledge  *of  the  surety." 
L  ^^^J  See  Pec/  v.  TaUock,  Bos.  &  P.  419;  Smiih  v.  The  Bank  of  Soot- 
land,  1  Dow.  287 ;  Montague  v.  Tidman,  2  Vern.  518,  post  1001. 

A  fortiori  will  the  surety  be  discharged  from  future  liability,  if,  on  dis- 
covering the  dishonesty  of  the  person  for  whose  good  conduct  he  has 
bound  himself,  he  revokes  his  guarantee.  See  Burgess  v.  Eve,  13  L.  R 
Eq.  457, 458,  where  Sir  B.  Malins,  V.  C,  says, "  If  there  is  misconduct  on 
the  part  of  the  person  whose  fidelity  is  guaranteed,  for  instance,  if  a  man 
guarantees  that  a  collecting  clerk  shall  duly  account  for  all  moneys  re- 
ceived by  hiin,  and  that  collecting  clerk  is  found  to  have  embezzled  his 
employer's  money,  reason  requires  that  the  man  who  entered  into  the 
guarantee  because  he  believed  the  person  to  be  of  good  character,  when 
he  finds  he  is  not  so,  and  not  to  be  trusted,  should  have  the  power  of  say- 
ing *  I  now  withdraw  the  guarantee  I  gave  you  :  I  give  you  full  notice 
not  to  trust  him  any  more.'  ...  If  the  employer  under  such  circum- 
stances refused  to  give  the  guarantee  up,  the  person  giving  it  would  have 
a  right  to  file  a  bill  in  this  Court,  and  in  iny  opinion  would  succeed  in 
the  contest,  because  the  Court'  would  direct  the  bond  to  be  delivered  up 
to  be  canceled."    See  Phillips  v.  Foxall,  20  W.  R.  (Q.  B.)  902. 

A  guarantee  of  this  kind  will,  however,  be  irrevocable  whilst  there  is 
no  misconduct  on  the  part  of  the  servant  or  clerk.  ''  When,"  observes 
Malins,  V.  C,  in  a  recent  case,  "a  guarantee  is  of  the  fidelity  or  good  con- 
duct of  a  servant  or  clerk,  or  person  in  a  confidential  position,  it  may  be 
considered  as  a  contract  by  the  employer  and  employed,  and  the  surety 
on  his  behalf;  therefore,  if  a  father  guarantees  the  fidelity  of  his  son,  and 
upon  the  faith  of  that  guarantee  the  son  obtains  a  situation,  there  being  no 
misconduct  on  the  part  of  the  son,  reason  requires  that  the  fiither  should 
not  arbitrarily  have  the  power  of  depriving  his  son,  or  any  person  whoee 
credit  he  guarantees,  of  the  appointment  which  he  has  obtained  on  the 
faith  of  the  guarantee.  If  arbitrarily  and  without  the  fullest  justification 
he  desires  to  withdraw  that  which  he  has  deliberately  entered  into,  I  am 
of  opinion,  under  such  circumstances  as  those,  that  he  would  have  no 
right  to  withdraw :"  Burgess  v.  Eve,  13  L.  R.  Eq.  457. 
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If,  however,  as  is  laid  down  by  QuaiD,  J.,  in  Phillips  v.  FoxaU,  20  W. 
R.  (Q.  B.)  902,  the  surety,  after  having  obtained  knowledge  of  the  dis- 
honesty of  the  person  for  whose  fidelity  he  gave  a  guarantee,  should  agree 
or  assent  that  it  should  hold  good  during  the  subsequent  service,  his  lia- 
bility will  continue.  See  Shepherd  v.  BeeeheVf  2  P.  Wms.  288,  and  the 
comments  thereon  in  Phillips  v.  FoxaU^  20  W.  R,  (Q,  B.)  902. 

♦Where  the  creditor  releases  or  compounds  with  the  debtor,  pj,,qq^i 
without  the  concurrence  of  the  surety,  although  it  may  be  done  ^  ^ 
by  mistake,  or  for  the  benefit  of  the  surety,  unless  there  be  a  stipulation  to 
the  contrary  (TAe  Union  Bank  of  Manchester  {Limited)  v.  Beech,  13  W. 
R.  (Ex.)  922),  he  will  thereby  discharge  the  surety  (Ex  parte  Smith,  3 
Bro.  C.  C.  1 ;  Ex  parte  Wilson,  11  Ves.  410 ;  Ex  parte  Olendinning, 
Buck,  dl7  ;  Ex  parte  Carstairs,  Buck,  560  ;  English  v.  Darley,  2  Bos.  & 
P.  61 ;  Lewis  v.  Jones,  4  B.  &  C.  506)  ;  and  it  seems,  that  one  partner  in 
a  firm  may  release  or  compound  with  the  creditor,  so  as  to  bind  the  firm, 
and  consequently  discharge  the  surety :  Hawkshaw  v.  Parkins,  2  Swanst. 
639. 

If  the  surety  has,  previously  to  the  release  given  by  the  creditor,  paid 
part  of  the  debt,  and  given  a  security  for  the  remainder,  the  general  rule 
will  not  apply,  but  the  creditor,  notwithstanding  the  release,  will,  in  the 
absence  of  evidence  to  the  contrary,  retain  his  right  against  the  surety  for 
the  remainder  of  the  debt :  Hall  v.  Hutchons,  3  My.  &  K.  428,  per  Sir  J. 
Leach,  M.  R. 

A  creditor,  if  he  has  given  an  absolute  release  for  the  debt,  cannot  re- 
serve his  right  to  proceed  against  the  sureties,  whether  the  release  be 
legal  (Nicholson  v.  Bevill,  4  Add.  &  Ell.  675  ;  and  the  remarks  in  Kears- 
ley  V.  Cole,  16  Mees.  &  W.  136)  or  equitable.  See  Webb  v.  HewiU,  3  K. 
<S^  J.  438.  There  the  plaintiff  became  surety  in  a  bond  to  the  defendant 
for  one  Field.  Afterward  Field  and  the  defendant  entered  into  an  agree- 
ment that  the  defendant  should  take  all  Field's  property,  and  should  pay 
his  other  creditors  five  shillings  in  the  pound.  Upon  the  death  of  Field, 
the  defendant  having  put  the  bond  in  suit  against  the  plaintiff,  Sir  W. 
Page  Wood,  V.  C,  granted  a  perpetual  injunction,  and  ordered  the  bond 
to  be  canceled.  "  As  to  giving  time,''  said  his  Honor,  **  the  authorities, 
which  are  almost  innumerable,  have  settled  that  upon  any  giving  of  time 
to  a  principal  debtor,  if  there  be  a  reservation  of  rights  against  the  surety, 

the  surety  is  not  discharged A  release,  however,  stands  upon 

an  entirely  different  footing.  The  case  of  Nicholson  v.  BeviU,  4  Add.  & 
Ell.  675,  which  is  recognized  in  Kearsley  v.  Cole  (16  Mees.  &  W.  128), 
has  decided  that,  when  an  actual  release  is  given,  no  right  can  be  reserved, 
for  the  debt  is  gone  at  law.  In  Nicholson  v.  Bevill,  the  Court  commented 
on  the  observations  of  Lord  Eldon  in  Ex  parte  Oiffard  (6  Ves.  805),  say- 
ing, that  if  these  observations  were  meant  to  extend  to  this,  that  the  prin* 
cipal  debtor  could  be  entirely  released,  so  that  the  debt  should  be  extin- 
guished, and  yet  the  right  reserved  against  the  surety,  they  thought  the 
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dicta  went  too  far In  the  case  before  me,  *thepe  is 

^  ^  clearly  no  discharge  at  law  by  accord  and  satisfaction,  because 
the  instrument  by  which  the  accord  and  satisfaction  is  alleged  to  have 

been  made  is  not  under  seal The  only  question  is,  what  is 

its  effect  in  equity  ?    There  can  be  no  doubt  that  the  agreement  is  an 

equitable  discharge,  which  would  of  course  release  the  surety 

What  I  rest  my  judgment  on  principally  is,  the  result  of  this  transaction 
upon  the  face  of  it  There  is  nothing  in  evidence  that  shakes  any  portion 
of  the  agreement.  The  utmost  that  the  evidence  amounts  to  is,  that  there 
was  an  intention  with  this  agreement,  such  as  it  is,  to  assert  a  reservation 
of  right  against  the  surety.  I  hold,  that  if  such  a  reservation  of  right 
had  been  put  in  it  would  have  been  a  nullity.  If  a  man,  in  consideration 
of  the  debt  due  from  his  principal  debtor,  agrees  to  buy  the  whole  of  the 
debtor's  property,  he  has  been  paid ;  and  if  he  has  been  paid,  he  cannbt 
reserve  hb  rights." 

Where,  however,  a  release,  in  order  to  carry  out  the  intention  of  the  par- 
ties, can  be  construed  as  a  covenant  not  to  sue,  an  unqualified  reservation 
of  remedies  against  the  surety  is  to  be  construed  as  allowing  the  surety  to 
retain  all  his  remedies  over  against  the  principal  debtor,  the  covenant 
not  to  sue  being  allowed  to  operate  only  so  far  as  the  rights  of  the 
surety  may  not  be  affected :  Bailey  v.  Edwards,  4  B.  &  S.  774 ;  and 
see  Price  v.  Barker,  4  £11.  &  Bl.  780 ;  Keyes  v.  EUnns,  5  B.  &  Sm.  240. 

In  Oreen  v.  Wynn,  4  L.  R.  Ch.  App.  204,  by  a  mortgage  deed  the 
debtor  covenanted  to  pay  the  principal  sum  of  1000^  and  interest  at  lOL 
per  cent,  and  a  surety  covenanted  to  pay  the  interest  in  default.  The 
debtor  afterward,  by  deed,  assigned  his  property  to  a  trustee  on  trust  to 
sell  and  divide  the  proceeds  among  his  creditors,  the  creditors  releasing 
the  debtor  from  the  debts  due  to  them  respectively  ;  but  there  was  a  pro- 
viso in  the  deed  that  nothing  therein  should  afiect  any  right  or  remedy 
which  any  creditor  might  have  against  any  other  person  in  respect  of  any 
debt  due  by  the  debtor.  It  was  held  by  Lord  Chancellor  Hatherley, 
afiirming  the  decision  of  Sir  O.  M.  Gi&rd,  V.  C.  (reported  7  L.  R.  £q. 
28),  that  this  deed  only  amounted  to  a  covenant  not  to  sue  the  debtor,  and 
that  the  surety  was  not  released,  but  that  the  surety  could  pay  off  the 
principal  to  the  creditor,  and  recover  the  amount  from  the  debtor.  **  The 
right,"  said  his  Lordship,  "  reserved  against  the  surety  is  any  right  or 
remedy  which  the  creditor  may  have  against  any  other  person  or  persons 
in  respect  of  any  debt  due  by  the  debtor.  The  debt  due  is  lOOOiL,  and 
the  right  of  the  creditor  against  the  other  person  is,  that  as  long  as  the 
r*9981  ''^^  "^^^  *yuiViid,  that  other  person  may  be  called  upon  to 
L  ^^^J  puj  IQOI,  a  year.  Then  comes  the  release,  and  if  the  debt  is  ex- 
tinguished by  the  release,  of  course  the  interest  is  extinguished.  But  the 
authorities  say  that  if,  on  the  one  hand,  the  debtor  is  released,  and,  on 
the  other  hand,  all  demands  against  other  persons  are  reserved,  then  it  is 
inconsistent  with  the  frame  and  object  of  the  deed  to  hold  that  the  release 
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18  intended  to  be  complete  and  absolute,  as  that  would  make  the  two 
parts  of  the  deed  utterly  inconsistent.  The  release  cannot  be  construed 
to  be  absolute,  because  then  do  rights  would  be  reserved  in  any  case,  and 
the  Courts  have  therefore  held  that  such  a  release  is  not  to  be  construed  as 
absolute,  btU  only  as  a  covenant  not  to  sue.  That  being  so,  the  remedy  is 
gone  as  between  the  debtor  and  creditor,  inasmuch  as  the  creditor  cannot 
sue  the  debtor ;  but  as  against  all  other  persons  the  rights  of  the  creditor 
are  reserved.  A  surety  for  the  whole  debt  of  course  would  have  to  pay 
it ;  he  is  in  the  position  of  a  person  against  whom  a  right  is  reserved  on 
account  of  that  debt  As  against  the  debtor,  the  debt  is  gone,  as  under  a 
covenant  not  to  sue ;  yet  as  against  any  other  person  the  debt  is  not  gone, 
but  is  still  existent. 

"  It  is  true  the  surety  at  the  time  of  the  execution  of  the  deed  owed 
nothing,  because  no  interest  wbb  due  upon  the  debt,  and  that  he  was  only 
called  upon  to  pay  whenever  interest  remained  unpaid ;  but  still  the  cred- 
itor's right  is  reserved,  and,  according  to  all  the  cases,  I  must  hold  that 
as  to  the  surety  the  debt  is  not  gone.  There  was  one  argument  by  which 
I  was  pressed,  that  if  this  be  so,  the  surety  cannot  get  rid  of  the  liability, 
and  therefore  must  have  to  pay  100/.  a  year  forever ;  but  where  there  is  a 
mortgage,  of  course  any  person  under  a  liability  to  pay  the  interest  would 
be  at  liberty  to  redeem.  I  entertain  no  doubt  that  the  surety  might  call 
upon  the  debtor  to  pay  the  debt,  and  in  default  might  himself  pay  the 
debt  and  charge  the  debtor  with  the  amount  so  paid.  If  this  could  not 
be  done,  it  would  form  a  strong  argument  for  construing  this  deed  as  an 
absolute  release  of  the  debt  But  I  think  that  this  case  comes  within  the 
authorities  that  such  a  release  is  not  absolute,  and  is  quite  distinguishable 
from  Webb  v.  HevnU,  3  K.  <fe  J.  438,  where  a  man  took  the  whole  of  the 
assets,  agreeing  to  pay  five  shillings  in  the  pound  to  the  creditors.  This 
is  an  absolute  assignment,  as  in  bankruptcy,  and  I  have  no  doubt  that, 
when  the  creditors  were  satisfied,  there  would  be  a  resulting  trust  of  the 
surplus  for  the  debtor." 

So  also  in  Bateson  v.  Oosling,  7  L.  R.  (C.  P.)  9,  a  deed  of  arrangement 
under  the  Bankruptcy  Acts,  1861  and  1869,  contained  a  release  of  the 
debtor,  subject  to  a  proviso  *reserving  the  rights  of  creditors  p^qqq- 
holding  securities.  It  was  held  by  the  Court  of  Common  Plead  ^  ^ 
that  this  operated  as  a  covenant  not  to  sue,  and  not  as  an  extinguishment 
of  the  debt,  so  as  to  bar  the  remedy  against  the  surety,  notwithstanding 
the  deed  contained  an  absolute  assignment  of  all  the  debtor's  property  and 
efiects  to  the  trustees,  and  also  provisions  for  enabling  them  to  carry  on 
the  trade  for  the  benefit  of  the  estate.  See  also  Hooper  v.  Marshall,  5  L. 
R.  C.  P.  48. 

But  a  surety  who,  though  innocent  himself,  obtains  a  release  from  the 
creditor  by  the  fraud  of  another,  will  not,  if  there  be  no  consideration 
moving  from  him,  be  able  to  avail  himself  of  it  See  ScholefM  v.  Tempter, 
4  De  0.4b  Jo.  429.  There,  a  debtor  and  his  surety  persuaded  the  creditor 


1888  DISCHARGE    OF    SURETY. 

to  accept  from  the  debtor  a  transfer  of  a  mortgage,  which  the  debtor  knew 
to  be  imaginary,  but  which  the  surety,  relying  on  the  debtor's  statement, 
believed  to  be  a  good  security.  Afterward  the  creditor,  at  the  request  of 
the  surety,  who  suggested  to  him  that  he  was  secured  by  the  mortgage, 
releajsed  the  surety.  Some  friends  of  the  surety,  on  the  £Eiith  of  this  release, 
lent  him  money  to  enable  him  to  compound  with  his  other  creditors,  which 
the  creditor,  at  the  time  of  giving  the  release,  knew  they  had  refused  to 
do  unless  the  release  was  given.  It  was  held  by  the  Court  of  Appeal  in 
Chancery,  affirming  the  decision  of  Sir  W.  Page  Wood,  V.  C.  (1  Johns. 
155),  that  the  creditor  was  entitled  to  be  restored  to  his  rights  against  the 
surety.  It  was  also  held  by  the  Vice-Chancellor,  that  the  creditor  was 
entitled  to  such  relief  only  upon  the  terms  of  repaying  the  surety's  friends 
the  sums  lent  by  them,  with  the  right  of  standing  in  their  places  against 
the  surety ;  but,  on  appeal,  the  provisions  in  their  favor  were  struck  out, 
and  the  decree  made  simply  without  prejudice  to  their  rights. 

A  deed  under  the  Bankruptcy  Act,  1861,  sect.  192,  is  not  invalid, 
although  it  has  no  clause  reserving  rights  against  sureties,  unless  it  is 
shown  that  there  are  creditors  secured  by  sureties.  Johnaan  v.  BarraJtt, 
1  Law.  Rep.  Ex.  65. 

A  surety  may,  by  further  contract  with  the  creditor,  convert  himself, 
in  relation  to  the  debt  for  which  he  was  surety,  into  a  principal  debtor ; 
and  thus,  upon  a  release  being  given  to  the  party  who  was  in  the  first 
instance  the  principal,  lose  the  benefit  of  the  doctrine,  that  a  release  of  the 
principal  releases  the  surety :  Reade  v.  LowndeSf  23  Beav.  361 ;  DefritB  v. 
SmUh,  10  W.  R.  (V.  C.  S.)  189. 

So,  likewise,  one  of  two  principal  debtors,  who,  by  arrangement  with 
his  co-debtor  only,  has  become  merely  a  surety  for  the  debt,  will  not  be 
released  from  his  liability  by  the  creditor  giving  time  to  his  co-debtor, 
r*10001  ^®^*"s®  ^  *regards  the  creditor  they  both  remain  principal 
debtors,  and  a  creditor,  by  giving  time  to  one  of  two  eo-debtont 
does  not  thereby  release  the  other:  Maingay  v.  Leuns,  3  I.  C.  L.  495. 

A  surety  has  been  held  not  to  be  discharged  by  the  creditor  signing  the 
certificate  of  the  bankrupt  debtor  after  he  had  proved  the  debt  under  the 
commission,  although  the  surety  had  given  him  notice  not  to  sign  it : 
Brovme  v.  CarVy  2  Russ.  600 ;  8,  C,  7  Bing.  508 ;  and  see  Langdale  v. 
Parry,  2  Dowl.  &  Ry.  337. 

But  the  surety  will  be  released  if  the  principal  creditor  releases  the 
estate  of  the  bankrupt  upon  a  bargain  without  proof  of  his  debt  against  it 
and  without  notice  to  the  surety :  Pledge  v.  B%u8t  Johns.  663,  667. 

If  the  creditor  appropriates  any  security  for  the  debt  to  another  pnr- 
pose,  the  surety  will,  to  the  extent  of  the  value  of  the  security,  be  dis- 
charged. Thus  in  Pearl  v.  Deacon,  24  Beav.  186,  the  plaintiff  was  sorety 
upon  a  promissory  note  to  the  defendants  for  a  sum  lent  by  them  to  their 
tenant,  and  the  defendants  also  took  a  mortgage  of  the  tenant's  iumitare 
fur  the  same  debt    They  afterward,  under  a  distress,  took  the  same  ftumi- 
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ture  for  arrears  of  rent.  It  was  held  by  Sir  John  Romilly,  M.  B.,  that  as 
regarded  the  plaintiff  (the  surety)  the  produce  of  the  furniture  was  first 
applicable  to  the  payment  of  the  promissory  note,  and  that  the  landlord 
could  not,  as  against  the  surety,  apply  it  in  payment  of  the  rent.  ''  If," 
said  his  Honor,  ''the  creditor  makes  available  any  of  his  securities,  the 
surety  is  entided  to  the  benefit  of  it"  This  decision  was  on  appeal 
affirmed  by  the  Lords  Justices,  1  De  O.  <fe  Jo  .461. 

Mere  passiveness  by  the  creditor,  in  not  taking  proceedings  against  the 
debtor,  will  not,  in  the  absence  of  a  binding  stipulatiouxin  the  contract  of 
suretyship,  rendering  activity  on  his  part  necessary,  release  the  surety. 
See  Erye  v.  Everett^  2  Buss.  381,  where,  although  the  creditor  had 
neglected  to  sue  the  obligor  on  a  bond  for  five  years.  Lord  Eldon  held  that 
the  surety  was  not  released.  "The  surety,"  said  his  Lordship,  "has  no 
right  to  say  that  he  is  discharged  from  the  debt  which  he  has  engaged  to 
pay,  together  with  the  principal,  if  all  that  he  rests  upon  is  the  passive 
conduct  of  the  creditor  in  not  suing.  He  must  himself  use  diligence,  and 
take  such  efiectual  means  as  will  enable  him  to  call  on  the  creditor  either 
to  sue  or  to  give  him,  the  surety,  the  means  of  suing."  See  dA&o  Skepherd  v. 
Beeeher,  2  P.  Wms.  288 ;  Wrigkt  v.  Simpson,  6  Ves.  734 ;  Lysagkt  v. 
Walker,  5  Bligh.  N.  S.  1 ;  Brickwood  v.  Andus,  5  Taunt.  614 ;  1  Marsh. 
250;  Perfect  v.  Musgrave,  6  Price,  111 ;  Orme  v.  Young,  Holt,  N.  P.  C. 
84 ;  Langdak  v.  Parry,  1  Dowl.  &  By.  *337 ;  Price  v.  Kirkham,  r*i  aai -i 
3  Hurlst  &  Colt.  437.  ^  ^ 

But  passiveness  may  discharge  a  surety,  if  there  be  a  stipulation  that 
the  creditor  is,  on  de&ult,  to  sue  the  debtor  without  delay :  The  Bank  of 
Ireland  v.  Bereaford,  6  Dow.  233  ;  HaU  v.  Hadley,  2  A.  &  E.  768.  In 
Montague  v.  Tideornbe,  2  Vem.  518,  a  man  put  out  his  son  an  apprentice, 
giving  a  bond  to  his  master  for  his  fidelity,  taking  at  the  same  time  a 
covenant  from  his  master  that  he  would«  at  least  once  a  month,  see  his 
apprentice  make  up  his  cash.  Upon  the  apprentice  embezzling  cash 
and  the  master  bringing  an  action  on  the  bond,  it  was  held,  on  a  bill 
being  filed  by  the  &ther  to  be  relieved  against  it,  that  the  bond  and 
covenant  ought  to  be  taken  as  one  agreement ;  that  the  fistther  would  be 
liable,  provided  the  accounts  were  taken  monthly,  but  for  no  more  than 
the  master  could  prove  the  apprentice  embezzled  in  the  first  month,  when 
the  embezzlement  began. 

Taking  further  security  from  the  debtor,  unless  it  be  in  lieu  of  the 
original  security,  thereby  preventing  the  creditor  from  proceeding  upon 
it,  will  not  have  the  efiect  of  discharging  the  surety.  Thus,  in  Gordon 
V.  Calvert,  4  Buss.  581,  B.  being  hired  as  clerk  to  A.  <fe  Co.,  but  not  for 
any  definite  period,  C.  and  D.  joined  with  him  in  a  bond  to  secure  his  duly 
accounting  for  his  receipts.  C.  died,  and  his  executrix  gave  a  written 
notice  to  A.  <fe  Co.  that  she  would  no  longer  remain  surety.  A.  &  Co. 
communicated  this  notice  to  B.,  and  required  and  obtained  from  him 
another  surety.  D.  died,  and  also  the  new  surety,  and,  four  years  and  a 
VOL.  n. — 119 
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half  after  the  death  of  C,  ] 
accouDia,  subsequent  to  the  n 
as  there  was  nothiug  to  bIu 
the  executrix  to  be  release 
Court  could  say,  that,  when 

intention  to  give  up  the  first;  and  as  it  was  reasonable  to  require  a 
further  security,  as  die  executrix  of  C.  would  be  answerable  only  to  the 
extent  of  the  assets,  the  executrix  of  C.  had  no  equity  to  restrain  A.  & 
Co.  from  proceeding  at  law  on  the  bond.  See  S.  C,  2  Sim.  253 ;  Oahert 
V.  Gordon,  7  B.  &  C.  809  ;  and  see  Eyre  v.  EvereU,  2  Russ.  381 ;  Bank  of 
Ireland  v.  Beretford,  6  Dow.  233 ;  Hodgton  v.  Nugmt,  5  T.  B.  277 ; 
Melvili  y.  GUndinniny,  7  Taunt  126 ;  Twopenny  v.  Young,  3  B.  &  C.  208. 

Where,  however,  the  creditor  takes  a  second  security  in  satia&ction  of 
the  first,  the  surety  will  be  discharged  :  Clarke  v.  Senty,  3  Y.  &  C.  Exch. 
0».  187. 

As  a  surety  on  payment  of  the  debt  is  entitled  to  all  the  securities  in 
the  hands  of  the  creditor,  whether  he  is  aware  of  *their  exist- 
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ence  or  not  (ante.  Vol.  1,  pp.  *109,  *110),  even  though  they 


were  given  after  the  contract  of  suretyship  (Pearl  v.  Deacon,  24  Beav. 
186 ;  1  De  G.  &  J.  461 ;  Lake  v.  Brutton,  18  Beav.  134 ;  8  De  G.  Maa 
4.  G.  440 ;  Pledge  v.  Bws,  Johns.  663,  668,  overruling  Newton  v.  ChnU 
ton,  10  Hare,  646.  2  Drew.  333 ;  Beehervaiae  v.  LewU,  20  W.  R.  (C.  P.) 
726),  if  the  creditor,  who  has  had,  or  ought  to  have  had,  them  in  his  fiill 
possession  or  power,  loses  them,  or  permits  them  to  get  into  the  possession 
of  the  debtor,  or  does  not  make  them  effectual  by  giving  proper  notice 
(Strange  v.  Fooka,  4  Gifi*.  408),  the  surety  to  the  extent  of  such  security 
will  be  discharged :  Capd  v.  BviUr,  2  8.  &  S.  457 ;  fie  parU  Mure,  2 
Cox,  63 ;  Law  v.  The  Eaa  India  Company,  4  Vea.  824 ;  WiUtama  v. 
PrUx,  1  S.  A.  a  581 ;  PhUipe  v.  AMng,  2  Taunt  206  ;  Wtdf  v.  Jay,  27 
L.  T.  Rep.  (N.  8.)  118, 120. 

A  surety,  moreover,  will  be  released  if  the  creditor,  by  reason  of  what 
he  has  done,  cannot,  on  payment  by  his  surety,  ^ve  him  the  securides  in 
exactly  the  same  condition  as  they  formerly  stood  in  his  hands.  Thus,  in 
Pledge  v.  Bum,  Johns.  663,  a  creditor  holding  a  mortgage  for  a  debt  for 
which  the  plaintiff  was  surety,  after  the  bankruptcy  of  the  principal 
debtor,  without  notice  to  the  surety,  released  the  assignees  and  the  bank- 
rupt's estate  in  consideration  of  the  conveyance  to  him  of  the  equity 
of  redemption;  it  was  held  by  Sir  W.  P.  Wood,  V.  C,  that  the  surety 
was  discharged,  and  that  it  was  not  enough  for  the  creditor  to  allow  in 
accounts  the  dividends  released,  and  to  give  a  new  charge  on  the  mort- 
gaged premises.  "  The  law,"  said  his  Honor,  "  is  now  well  established, 
that  a  person  having  a  mortgage  for  a  guaranteed  debt,  is  bound  to  hold 
it  ibr  the  benefit  of  the  surety,  so  as  to  enable  him,  on  paying  the  debt 
which  he  has  guaranteed,  to  take  the  security  in  its  original  condition 
unimpaired.    In  this  case,  the  principal  debtor  having  become  bankmpt. 
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the  creditor,  instead  of  going  in  under  the  bankruptcy  as  he  might  have 
done,  and  applying  to  have  the  security  realized  and  to  be  admitted  to 
prove  for  the  balance,  in  effect  purchased  the  equity  of  redemption  (no 
doubt  on  advantageous  terms),  the  price  being  the  surrender  of  his  right 
of  proof.  The  consequences  of  this  were  twofold  :  in  the  first  place,  the 
surety  could  not  get  the  security  with  the  same  title  under  which  the 
creditor  held  it,  which  dated  from  1850.  This  might  be  a  matter  of  no 
small  importance,  having  regard  to  the  possibility  of  intervening  judg- 
ments or  other  charges.  All  that  the  creditor  can  now  give  to  tKe  surety 
is  a  security  taking  priority  from  the  present  time.  The  right  of  the 
surety  was  to  have  the  same  *security  in  exactly  the  same  plight  j-^-^^q^ 
and  condition  in  which  it  stood  in  the  creditor's  hands."  ^  -' 

Where,  however,  the  debtor  becomes  bankrupt,  a  surrender  of  a  policy 
of  assurance  to  the  office  in  consideration  of  a  sum^of  money  to  the  per- 
sonal representatives  of  the  creditor  who  proved  for  the  rest  of  the  debt, 
has  been  held  not  to  discharge  a  surety.  See  Coates  v.  Ooatea,  33  Beav. 
249  ;  there,  the  debtor,  John  Green,  had  deposited  a  policy  on  his  life  as 
security  tor  a  debt.  He  afterward  became  bankrupt.  The  executrixes 
of  the  creditor  proved  and  received  a  dividend  upon  the  debt,  and  surren- 
dered the  policy  in  consideration  of  a  sum  of  money  without  the  consent 
of  a  surety  for  the  debt.  It  was  held  by  Sir  John  Romilly,  M.  R.,  that 
the  surrender  of  the  policy  could  not  be  treated  as  a  discharge  of  the 
surety.  "  John  Green,"  said  his  Honor, ''  was  a  bankrupt,  and  it  was  not 
probable  that  he  would  keep  up  the  policy,  from  which  he  could  derive 
no  benefit,  and  the  executrixes  were  not  bound  to  do  so.  To  keep  it  up 
would  have  been  a  mere  speculation  on  their  part,  which  might  or  might 
not  have  turned  out  beneficial,  and  if  it  had  turned  out  unfavorable  might 
have  been  complained  of  by  the  surety.  They  realized  what  they  could 
by  surrendering  it  to  the  office,  and  whether  the  policy  was  surrendered 
before  or  after  proof  in  the  bankruptcy,  I  think  it  did  not  release  the 
surety.  It  was  the  duty  of  the  creditor  to  sell  and  realize  the  security ; 
by  so  doing  he  could  alone  make  the  estate  of  the  principal  debtor  avail- 
able for  the  payment  of  a  dividend  on  the  debt  for  which  the  surety  was 
liable,  and  consequently  the  benefit  of  which  dividend  is  obtained  by  the 
surety  in  ftirther  discharge  of  his  debt." 

So,  also,  where  a  creditor  has  a  security  upon  the  equitable  interests  of 
his  debtor,  and  of  a  surety  in  a  trust  fund,  and  transfers  the  debt  with  the 
securities  for  the  same,  the  assignee  will  not  lose  his  right  against  the  inter- 
est assigned  by  the  surety,  in  consequence  of  his  not  giving  to  the  surety 
notice  of  the  transfer.  Thus,  in  Wheatley  v^Bastaw,,!  D.  G*  Mac  &  G.. 
261,  a  brother  and  sister  entitled  in  moieties  to  a  reversionary  interest  in 
a  fund  in  court,  mortgaged  it  to  secure  a  debt  of  the  brother^  the  sister 
joining,  and  being  described  in  the  security  as  &  surety  for  the  brother.. 
The  mortgagee  obtained  a  stop  order,  and  afterward  oa  his  marriage  as- 
signed the  mortgage  debt  to  trustees,  who,  however,  neither  obtained  a 


1892  DISCHARGE    OF    SURETY. 

stop  order  Dor  gave  notice  to  the  sister  of  the  settlement.  On  a  petition 
of  the  brother,  stating  that  the  tenant  for  life  had  assigned  to  him  her  life 
interest  in  his  share  of  the  fund,  and  that  he  had  paid  a  portion  of  the 
mortgage  debt,  and  praying  for  a  transfer  of  his  share  *of  the 
^  -'   fund,  a  solicitor  who  had  acted  for  the  sister  and  for  the  mort- 

gagee upon  the  occasion  of  the  mortgage,  took  upon  himself  without  au- 
thority to  instruct  counsel  to  appear  for  the  sister  and  her  husband,  and 
also  for  the  mortgagee,  who  was  abroad,  and  to  consent  to  or  not  oppose 
the  petition.  Upon  the  hearing  of  the  petition  the  iiind  was  ordered  to 
be,  and  was  transferred  out  of  the  Court.  It  was  held  by  the  Lords  Jus- 
tices, reversing  the  decision  of  Sir  John  Stuart,  V.  C,  that  neither  the 
omission  of  the  trustees  to  obtain  a  stop  order,  nor  any  of  the  above  cir- 
cumstances, operated  to  discharge  the  liability  of  the  surety's  share,  but 
that  it  continued  subject  to  the  payment  of  the  mortgage  debt  See,  how- 
ever, the  remarks  upon  this  case  in  Strange  v.  Fooks,  4  6i£f.  408. 

A  surety,  however,  will  not  be  discharged  where  a  security  becomes 
worthless,  unless  it  became  so  by  the  act  of  the  creditor ;  Hardwieke  v. 
Wright,  35  Beav.  133. 

With  regard  to  a  security  given  by  co-sureties,  it  seems  that  there  is  an 
equity  that  it  must  not  be  wasted  {Margretta  v.  Gregory,  10  W.  R.  (Ex.) 
630,  per  Bramwell,  B.),  but  a  fair  dealing  by  the  creditor  with  the  sure- 
ty's security  under  which  the  creditor  seta  off  the  surety's  share  of  the 
debt  due  to  him  against  the  proceeds  of  the  security  does  not  preclude  a 
resort  to  the  other  sureties  for  their  respective  shares  of  the  debt :  Mar- 
gretts  v.  Gregory,  10  W.  R.  (Ex.)  630. 

It  seems  to  be  settled  at  law,  that  a  release  or  discharge  of  one  surety 
by  the  creditor,  even  when  founded  on  a  mistake  of  law,  operates  as  a 
discharge  of  the  others  ( Cheetham  v.  Ward,  1  B.  &  P.  633  ;  Nicholdo^i  v. 
ReviU,  4  A.  &  E.  675 ;  S.  C,  6  N.  &  M.  200 ;  Rex  v.  Bayley,  1  C.  A  P. 
435 ;  Cocks  v.  Nash,  4  M.  ife  Sc.  162). 

It  has,  however,  been  held  in  equity  that  a  mere  eomposition  with  one 
of  the  sureties  would  not  have  that  effect  Thus,  in  Ex  parte  Oifford,  6 
Ves.  805,  Marshall  and  Haig,  creditors  of  Bedford,  upon  a  promissory 
note,  requiring  a  further  security,  Bedford,  Niblock,  Burgess,  aud  Baylis 
joined  in  a  promissory  note  as  a  collateral  security.  Bedford,  Niblock, 
and  Burgess  became  bankrupts.  Marshall  and  Haig  proved  the  whole 
debt  under  each  commission,  and  afterward  brought  an  action  against 
Baylis,  who  entered  into  a  composition  with  his  creditors,  under  which 
Marshall  and  Haig  received  a  dividend  of  4s.  in  the  pound,  and  gave 
Baylis  a  receipt  in  fiill  for  the  said  debt,  and  all  other  demands  from 
him.  The  dividend  paid  by  the  estate  of  Bedford  was  4s.  in  the  pound, 
and  that  by  the  estate  of  Niblock  and  Burgess,  5^.  A  petition  was  pre- 
sented, praying  that  proof  against  the  estate  of  Niblock  and  fiurge»^ 
might    be    expunged.    Lord    Eldon    dismissed    the    petition*    "The 
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♦principle,"  observed  hia  Lordship,  "  is  to  discharge  all  the  obli-    p^-^wvj-^ 
gations  of  all  the  sureties ;  but  tbey  stand,  with  regard  to  each    ^  ^ 

other,  in  a  relation  which  gives  rise  to  this  right,  among  others,  that,  if 
one  pays  more  than  his  proportion,  there  shall  be  a  contribution  for  a 
proportion  of  the  excess  beyond  the  proportion,  which,  in  all  events,  he 
is  to  pay.  The  party  has  a  right  to  say  for  himself,  he  will  not  consider 
the  relation,  but  will  take  6«.,  though  the  surety  is  liable  to  pay  10«.  He 
may  say,  he  will  be  passive  as  to  the  other  4$, ;  or  he  will  discharge  the 
whole  debt,  and  at  his  own  risk,  as  to  the  remedy  against  the  other  surety  ; 
or  he  may  reserve  the  remedy  against  the  co-surety  expressly.  It  depends 
upon  the  effect  and  terms  of  the  bargain  actually  entered  into.  It  might 
be  prudent  in  this  very  case,  for  Baylis,  Bedford's  son-in-law,  to  say  he 
would  pay  4s,  in  the  pound,  recollecting  that  Niblock  and  Burgess  must 
pay  more  than  10^.  in  the  pound  before  any  demand  could  be  made  by 
them  against  Baylis,  and  recollecting  the  remedies  against  Bedford.  The 
question,  therefore,  is,  under  the  circumstances,  what  did  they  mean  ?  As 
to  the  receipt,  the  creditor  contends  there  is  no  difference  whether  there  is 
an  express  reservation  of  the  remedies  against  the  co-sureties.  But  that 
distinction  has  been  taken.  At  the  time  of  Mr.  Richard  Burke's  case. 
Lord  Thurlow  admitted,  that,  if  there  is  a  reserve  of  the  remedies  against 
the  other,  there  is  consent  of  the  party  with  whom  the  composition  is 
made,  and  if,  on  that,  a  demand  arises  against  him,  it  is  a  demand  which 
began  to  exist  with  his  consent,  expressed  in  the  terms  of  the  contract, 
and,  under  some  circumstances,  wisely  and  prudently  given ;  for  the  party 
would  not  have  entered  into  the  contract  unless  he  was  allowed  to  contract 
for  that  remedy  over  against  the  co-sureties.  If  Niblock  and  Burgess 
should  not  pay  more  than  their  moiety,  the  contract  would  be  a  beneficial 
contract  for  Baylis :  for,  though  paying  more  than  Baylis,  they  would  not 
pay  enough  to  bring  an  assumpsit  against  him.  That  would  not,  there- 
fore, be  an  imprudent  bargain  for  Baylis  to  make.  It  may,  however, 
never  be  necessary  to  decide  this,  as  it  depends  upon  what  dividends  the 
estates  of  Bedford  and  of  Niblock  and  Burgess  pay.  But  I  have  a  strong 
opinion  that,  under  the  circumstances,  the  other  persons  liable  upon  this 
note  are  not  discharged,  because  Baylis  was  contented  to  make  a  bargain, 
the  effect  of  which  leaves  him  to  his  chance  as  to  his  ultimate  liability 
between  him  and  his  co-surety  ;  and,  therefore,  that  relief  cannot  be  given 
even  to  the  extent  to  which  it  is  now  modified." 

The  piinciple  upon  which  this  case  appears  to  be  decided  is  this,  that, 
since  a  creditor,  who  has  given  a  discharge  to  one  *surety  for  p:,c-r|^/,n 
the  proportion  which  he  was  liable  to  contribute  toward  the   ^  ^ 

payment  of  the  general  debt,  has  no  right  to  proceed  against  the  other 
sureties- for  more  than  their  proportion  of  it,  no  injury  is  done  to  them  by 
the  discharge  of  their  co-surety.  In  Stirling  v.  Forrester,  3  Bligh,  591, 
Lord  Redesdale  says,  "If  the  creditor  discharges  one  of  the  co-partners, 
he  cannot  proceed  for  the  whole  debt  against  the  others :  at  the  most  they 
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are  only  bound  for  their  proportions."  The  principle  as  to  co-sureties  is 
the  same.  The  doctrine,  however,  of  Lord  Eldon  is  treated  by  Sir  W. 
Page  Wood,  V.  C,  in  Evans  v,  Bremridge,  2  K.  &  J.  183,  as  expressly 
overruled  by  Nicholson  v.  ReviU,  4  A.  &  E  ;  6  N.  &  M.  192,  211. 

Certainly  some  of  the  remarks  made  by  Lord  Denmau  in  the  case  of 
Nicholson  V.  Revill  (4  Ad.  &  Ell.  675),  on  the  doctrine  of  Lord  Eldon,  in 
Ex  parte  Oifford,  throw  doubt  on  its  correctness,  on  the  supposition  that 
Lord  Eldon  had  held  that  a  creditor  could  release  one  joint  and  several 
debtor,  and  hold  another  liable  by  a  reserve  of  remedies.  Lord  Eldoo, 
however,  meant  only  to  apply  the  doctrine  to  cases  where  there  was  no 
releasCy  but  a  composition  or  giving  time,  not  amounting  to  a  release : 
Kearsley  v.  Cole,  16  M.  &  W.  136,  per  Parke,  B. 

A  release,  however,  of  one  surety  may  be  so  qualified  by  the  reserva- 
tion of  remedies  against  the  co-sureties  that  it  vdll  be  construed  as  a 
covenant  not  to  sue,  and  it  will  thus  be  prevented  from  operating  as  a 
discharge  of  a  co-surety.  Thompson  v.  Lack,  3  C.  B.  540,  552 ;  Price  v. 
Barker,  4  Ell.  &.  B.  760 ;  and  see  SoUy  v.  Forbes,  2  Brod.  &  B.  38  ;  Payler 
V.  Homersham,  4  M.  &  8.  423 ;  North  v.  Wakefield,  13  Q.  B.  536 ;  Bailey 
V.  Edwards,  4  B.  &  Sm.  761 ;  Ewin  v.  Lancaster,  13  W.  R.  Q.  B.  857. 

A  subsequent  promise  by  a  surety  to  pay  a  debt,  after  he  is  aware  that 
the  principal  creditor  has  given  further  time  to  the  principal  debtor, 
will  revive  the  liability  from  which  he  was  discharged  by  the  act  of  the 
principal  creditor :  Mayhew  v.  Orickett,  2  Swanst,  185  ;  and  see  Id.  p.  192, 
and  cases  cited  in  the  note. 

The  principle  upon  which  the  surety  is  discharged  by  certain  acts  of 
the  creditor,  without  his  concurrence,  is  well  stated  by  Lord  Lough- 
borough in  the  principal  case :  ''  It  amounts,"  he  observes, "  to  this,  that 
there  shall  be  no  transaction  with  the  principal  debtor  without  acquaint- 
ing the  person  who  has  the  greatest  interest  in  it.  The  surety  only 
engages  to  make  good  the  deficiency.  It  is  the  clearest  and  most  evident 
equity  not  to  carry  out  any  transaction  without  the  privity  of  him  who 
must  necessarily  have  a  concern  in  every  transaction  with  the  principal 
debtor.  You  cannot  keep  him  bound  and  transact  his  aflairs  *(for 
*•  J   they  are  as  much  his  as  your  own)  withofut  consulting  him. 

You  must  let  him  judge  whether  he  will  give  that  indulgence,  contrary 
to  the  nature  of  his  engagement" 

The  liabilities  of  sureties  are  governed  by  the  same  principles  at  law  as 
in  equity.  And,  although  different  doctrines  formerly  prevailed  at  Jaw, 
it  is  at  present  firmly  establisheii,  that  the  same  principles  which  have  been 
held  to  discharge  a  surety  in  equity  will  operate  to  discharge  him  also  at 
law.  However,  although  the  same  relief  may  be  obtained  in  both,  a 
Court  of  equity  will  not  send  a  party  who  is  suing  there  to  a  Court  of  law 
for  the  discharge  to  which  he  is  equally  entitled  in  equity :  SamueU  v. 
Howarth,  3  Mer.  278 ;  Mayhew  v.  OrickeU,  2  Swanst.  185 ;  Hawkshaw  v. 
Parkins,  2  Swanst.  539,  546 ;  Eyre  v.  Ikerett,  2  Russ.  382 ;  Maekiniosh 


REE8    v.    BERRINGTON.  1895 

V.  WyaUj  3  Hare,  567.    See  also  Moore  v.  Bovrmaker,  6  Taunt  379 ;  S, 
C,  2  Marsh.  81 ;  Melvill  v.  Glendinning,  7  Taunt.  126 ;  Philpot  y.Briant,^ 
4  Bing.  717. 

Belief,  however,  might  sometimes  have  been  had  in  equity,  where  it 
could  not  formerly  have  been  obtained  at  law.  Thus,  where  it  did  not 
appear  upon  the  face  of  the  instrument  that  a  person  was  a  surety  ;  if,  for 
instance,  in  a  bond,  the  principal  debtor  and  surety  were  bound  jointly 
and  severally,  the  surety,  as  is  laid  down  in  the  principal  case,  could  not, 
at  law,  aver  by  pleading  that  he  was  bound  only  as  surety  (Lends  v.  Jones, 
4  B.  &  C.  606),  and  the  remarks  of  Lord  Abinger  in  Ashhee  v.  Pidduck, 
1  Mee.  &  W.  564 ;  sed  vide  Laxton  v.  Peat,  2  Camp.  185 ;  Hall  v. 
Wilcox,  1  M.  &  Rob.  58) ;  but  in  equity,  although  they  both  appeared  as 
principals,  parol  evidence  has  always  been  admissible  to  show  that  one 
was  only  a  surety.  The  consequence  was  that,  upon  the  creditor  giving 
further  time  to  the  principal  debtor,  the  surety,  upon  proving  that  &ct, 
might  have  relief  in  equity,  although  he  would  formerly  still  be  held 
bound  at  law,  as  he  would  appear  there  only  as  a  principal :  Craythome 
V.  SfmnJbume,^  Ves.  160,170;  Clinton  v.  Hooper,  1  Ves.  jun.  173  ;  3  Bro. 
C.  C.  201 ;  Oarke  v.  H&nty,  3  Y.  &  C.  Exch.  Ca.  187  ;  Ashby  v.  Pidduck,  I 
Mee.  &  W.  564 ;  Oakley  v.  PasheUer,  4  C.  &  F.  207 ;  Oriental  and 
Financial  Corporation  v.  Overend,  Oumey  &  Co.,  7  L.  Q.  Ch.  App.  142. 

But  since  equitable  pleas  have  been  used  at  common  law,  it  may  be 
shown  that  a  person  appearing  on  the  face  of  an  instrument  as  a  principal 
is  only  a  surety  (Davies  v.  Stainbank,  6  De  G.  Mac.  &  G.  679 ;  Pooley  v. 
Harradine,  7  Ell.  &  Bl.  431 ;  Manley  v.  BoycoU,  2  Ell.  &  Bl.  46  ;  Wake  v. 
Harrop,  1  H.  <&  C.  202 ;  Oreenkough  v.  McClelland,  "2  Ell.  &  Ell.  424 ; 
Re  Mutual  Loan  Fund  Association  v.  Sudlow,  5  C.  C.  N.  S.  449  ;  Taylor 
V.  Burgess,  5  H.  &  N.  1 ;  *Lav3rence  y,  Walmsley,  12  C.  B.  N. 
8.  799 ;  Bailey  v.  Edwards,  4  B.  &  S.  761 ;  Ewin  v.  Lancaster,  L  ^^^^^ 
13  W.  R.  (Q.  B.)  857) ;  and  it  seems  that  in  order  that  a  surety  may  be 
discharged  by  a  creditor  giving  further  time,  it  is  sufficient  that  the  true 
relationship  between  the  parties  should,  although  after  the  original  con- 
tract, be  known  to  him  at  or  before  the  extension  of  time.  See  The 
Oriental  Finandat  Corporation  v.  Overend,  Oumey  &  Co,,  7  L.  R.  Ch. 
App.  142;  20  W.  R.  (L.  C.J  253,  disapproving  of  Ex  parte  Graham,  1 
De  G.  Mac.  &  G.  (Bank.)  396.    See  slao  Strong  v.  Foster,  17  C.  B.  201. 

Again,  as,  in  general,  an  obligation  created  by  an  instrument  can,  at 
law,  only  be  dissolved  by  one  of  equal  force,  time  given  by  mere  parol 
agreement,  although  for  valuable  consideration,  would  not  at  law  dis- 
charge a  surety  by  an  instrument  under  seal,  as  a  bond  {Davey  v.  Pren- 
dergrass,  5  B.  &  Aid.  187 :  Woosnam  v.  Price,  1  Cr.  &  Mee.  352;  Ashhy 
V.  Pidduck,  1  Mee.  &  W.  564) ;  or  by  matter  of  record,  as  a  recognizance 
{Bulteel  V.  Jarrold,  8  Price,  467).  In  equity,  however,  the  rule  of  law  is 
disregarded,  and,  as  what  is  agreed  to  be  done  by  a  binding  agreement  is 
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looked  upon  as  done,  relief  will  be  given :  Bowmaker  v.  Moore,  3  Price, 
214;  7  Price,  723;  Blake  v.  White,  1  Y.  A  C.  Exch.  Ca,  420. 

A  principal  creditor  maj  be  held  at  law  to  have  released  a  surety, 
where  in  equity  the  surety  would  be  held  still  liable;  as,  for  instanoe, 
where  the  principal  creditor  has  by  deed,  with  the  parol  consent  only  of 
the  surety,  released  the  principal  debtor:  Brooks  v.  Stuart,  1  Beav.  512. 

Where  the  debt  for  which  a  person  is  surety  becomes  due,  he  may  file 
a  bill  in  equity  to  compel  the  principal  to  discharge  him  from  his  liability. 
In  the  words  of  an  old  case,  where  this  subject  was  much  discuJasedU 
''  Although  the  surety  is  not  troubled  or  molested  for  the  debt,  yet,  at  any 
time  after  the  money  becomes  payable,  the  Court  will  decree  the  prindpal 
to  discharge  it,  it  being  unreasonable  that  a  man  should  always  have  such 
a  cloud  hanging  over  him ;"  per  Lord  Keeper  in  Ranela/ugh  v.  Hayei,  1 
Vern.  188:  and  see  Antrobus  v.  Davidson,  3  Mer.  579;  Lee  v.  Book, 
Mos.  318. 

In  Woolridge  v.  Norris,  6  L.  R.  £q.  410,  a  surety  on  a  bond  to  secure 
a  money  debt  was  secured  by  another  bond  of  indemnity  entered  into  by 
the  principal  debtor's  father,  who  had  died,  having  by  will  devised  certain 
property  specifically  upon  trust  to  pay  the  debt.  The  creditor  having 
applied  to  the  surety,  the  surety  had  recourse  to  the  executors,  who  said 
they  had  no  funds  in  hand,  and  that  they  were  unable  under  the  will  to 
raise  the  money  by  sale  of  any  portion  of  the  testator's  estate,  except 
f^lOOQ!  ^"^^^  ^  decree  of  the  Court  It  was  held  by  Sir  ""G.  M.  Giffiml, 
V.  C,  that  the  surety,  though  he  had  not  paid  anything,  was 
entitled  to  maintain  a  bill  against  the  executors  for  administration,  pay> 
ment  of  the  debt,  and  indemnity,  and  that  it  was  not  necessary  that  the 
bill  should  be  filed  on  behalf  of  all  the  creditors. 

But  where  the  creditor  has  not  a  present  right  to  sue,  the  surety  cannot 
come  into  equity  to  be  discharged  from  his  liability.  See  Padtffick  v. 
Stanley,  9  Hare,  627, 628,  where  Sir  George  Turner,  V.  C,  said  that  he 
considered  that  the  cases  in  which  such  a  jurisdiction  is  exercised  by  the 
Court,  are  cases  where  the  creditor  has  a  right  to  sue  the  debtor,  and 
refuses  to  exercise  that  right. 

The  Roman-Dutch  law,  and  the  old  French  law,  upon  the  subject  of  this 
note,  were  discussed  before  the  Judicial  Committee  of  the  Privy  Council 
in  the  cases  of  Macdonald  v.  Bell,  3  Moore,  P.  C.  C.  315 ;  BelUngham  v. 
Freer,  1  Moore,  P.  C-  C.  333. 


It  was  essential  at  common  law  took  was  immaterial,  and  the  ob- 

that  the  consideration  of  a  parol  ligation  was  the  same  whether  it 

contract  should  have  moved  from  went  into  the  hands  of  the  defend- 

the  party  who  sought  to  enforce  it  ant  or  of  a  third  person ;  see  2 

by  suit,  but  the  direction  which  it  American  Leading  Cases,  169,  5th 
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ed.  Thus,  the  material  question  in 
an  action  on  the  ease  in  assumpsit 
was,  did  the  plaintiff  part  with  value 
on  the  faith  of  the  promise?  and 
not  whether  the  defendant  received 
value  for  making  it  Contracts 
under  seal  were  valid  without  a 
consideration,  and  it  was  immaterial 
when  present  The  subject  was 
viewed  in  a  different  aspect  by  the 
Court  of  Chancery,  which  regarded 
the  relation  of  the  parties  as  depend- 
ing not  only  on  the  sacrifice  made 
on  one  side,  but  upon  the  circum- 
stances under  which  the  liability 
was  incurred  on  the  other.  Thus, 
where  a  sale  took  place  in  reliance 
on  a  promise  of  payment  made  by 
two  persons  jointly,  the  legal  obliga- 
tion of  the  contract  was  the  same 
whether  it  was  understood  between 
the  promisors,  that  the  right  of  pro- 
perty should  vest  in  both  of  them 
or  exclusively  in  one,  and  although 
the  latter  entered  into  the  agree- 
ment solely  for  the  purpose  of  ena- 
bling the  former  to  obtain  credit.  In 
either  case  each  was  equally  liable, 
and  neither  could  set  up  any  de- 
fence that  would  not  be  equally  avail- 
able in  favor  of  the  other.  In  equity 
such  an  agreement  creates  the  rela- 
tion of  principal  and  surety,  and 
gives  rise  to  peculiar  rights  and 
duties.  The  obligation  imposed  by 
the  contract  is  unchanged  as  be- 
tween those  who  are  bound  to  per- 
form it  and  those  who  are  entitled 
to  insist  on  its  fulfillment ;  but  an 
additional  duty  is  imposed  on  the 
obligee.  So  fisir  as  he  is  concerned, 
the  principal  and  surety  are  under 
an  equal  obligation ;  but  as  between 
themselves,  the  whole  duty  of  per- 
formance devolves,  in  the  contempla- 


tion of  a  chancellor,  on  the  princi- 
pal. The  creditor  may  remain 
quiescent,  without  doing  anything 
to  preserve  this  equity,  and  may 
exert  every  power  given  by  the 
contract,  although  the  effect  is  to 
subvert  it;  see  Perry  v.  Saunders, 
36  Iowa,  427;  but  if  he  goes  fur- 
ther, and  takes  any  unauthorized 
step  by  which  it  is  impaired,  he 
will  discharge  the  surety. 

The  equity  does  not  depend  on 
the  wording  of  the  contract 
Whether  the  surety  has  made  him- 
self directly  answerable,  or  is  mere- 
ly a  guarantor,  and  whether  he 
does  or  does  not  appear  on  the  face 
of  the  instrument  as  a  surety,  he  is , 
within  the  equitable  principles  that 
one  who  incurs  a  liability  for  the 
benefit  of  another  is  entitled  to  an  in- 
demnity, and  that  every  man  should, 
even  when  exercising  a  legal  right, 
refrain  irom  causing  needless  injury. 
The  former  rule  applies  as  between 
the  principal  and  the  surety,  the 
latter  as  between  the  surety  and  the 
creditor,  and  affords  a  safeguard  for 
the  equities  arising  under  the 
former ;  Wharton  v.  Woodbury, 
4  Dev.  &  Bat.  507 ;  Purviance  v. 
Sutherland,  2  Ohio  N.  S.  400;  notes 
to  Aldrieh  v.  Cooper,  ante,  228.  It 
follows  that  although  primd  facie 
the  makers  of  a  joint  and  several 
note  or  bond  are  primarily  answer- 
able, and  each  may  be  dealt  with  as 
if  he  were  the  only  debtor,  yet,  if  the 
holder  of  the  instrument  has  notice 
that  one  of  them  is  a  surety,  and 
does  any  act  by  which  the  equity  of 
subrogation  incident  to  that  relation 
is  impaired,  he  will  lose  the  right  to 
enforce  the  contract  against  him. 

The  direct  operation  of  the  sure- 
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ty's  equity  is  coofined  to  the  rela- 
tion between  himself  and  the  princi* 
pal,  but  it  has  a  material,  although 
indirect,  influence  on  the  creditor. 
The  latter  is  entitled  to  enforce  the 
contract  against  the  surety  without 
taking  any  corresponding  measures 
against  the  principal,  even  when 
the  effect  is  practically  to  throw  the 
whole  burden  on  the  surety.  A 
court  of  equity  may  indeed  require 
the  creditor  to  place  his  remedies 
under  the  contract  at  the  disposal 
of  the  surety,  but  it  will  not  com- 
pel him  to  proceed  against  the  prin- 
cipal, nor  restrain  the  use  of  any 
remedy  which  he  has  against  the 
surety  ;  ante,  317  ;  Wright  v.  Simp- 
son,  6  Ves.  714 ;  In  re  Babcock,  3 
Story,  393;  Abercrombie  v.  Knox,  3 
Alabama,  728;  Marsh  v.  Pike,  1 
Sandford,  Ch.  210;  Oeddis  v. 
Hawk,  1  Watts,  280;  Stephenson 
V.  Tavemers,  9  Grattan,  398  ;  Ghry 
V.  Higunt,  32  Maryland,  652;  2 
American  Leading  Cases,  412, 417, 
6th  ed.  But  while  the  surety's 
equity  is  subordinate  to  the  legal 
right  of  the  creditor,  it  is,  notwith- 
standing, entitled  to  consideration, 
and  cannot  be  disregarded  with 
impunity.  Although,  thei^efore, 
the  creditor  may  enforce  the  con- 
tract in  every  particular,  yet  if  he 
goes  beyond  this,  and  does  any 
act  unauthorized  by  its  terms,  and 
which  is  calculated  to  prejudice  the 
surety,  he  will  lose  his  recourse 
against  him ;  HoUier  v.  Eyre,  9  CI. 
&  F.  1 ;  Davies  v.  Stainbank,  6  De 
G.  M.  &  G.  679  ;  Pooley  v.  Harror 
dine,  7  Ellis  &  Bl.  431 ;  Fulmer 
v.  Seitz,  18  P.  F.  Smith,  662 ;  Voae 
v.  The  Florida  R.  R.  Co.,  50  New 
York,  369.     This  is  simply  an  ap- 


plication of  the  rule  that  releasing 
one  who  is  primarily  liable  in  per- 
son or  estate  will  discharge  every 
other  whose  liability  is  secondary ; 
ante,  p.  306,  notes  to  Aldrieh  v. 
Cooper.  Thus,  when  land  bound 
by  a  mortgage  is  sold  in  parcels  to 
successive  purchasers,  the  first  pur- 
chaser is  entitled  to  throw  the 
whole  weight  of  the  mortgage  on 
those  of  later  date,  and  if  the  mort- 
gagee releases  them  he  will  be  pre- 
cluded from  enforcing  the  mortgage 
against  the  first  purchaser.  Under 
these  circumstances  there  is  obvious- 
ly no  privity  of  contract,  and  the 
authorities  proceed  on  the  broad 
ground  that  every  man  should  re- 
spect the  rights  of  others  in  using 
his  own.  This  principle  applies 
with  at  least  equal  force  in  favor  of 
the  equity  between  principal  and 
surety,  which  arises  from  a  contract 
with  the  creditor  of  which  he  has 
received  the  benefit 

It  follows  from  what  has  been 
said  that  the  duty  of  performing 
the  contract,  or  seeing  that  it  is  per- 
formed, is  on  the  surety,  and  that  he 
cannot  require  the  creditor  to  as- 
sume any  part  of  a  burden  which 
he  has  made  his  own ;  ViUars  v. 
Palmer,  67  Illinois,  207 ;  The  R. 
R.  Ch.  V.  Schaeffer,  9  P.  F.  Smith, 
350 ;  McKeeknie  v.  Ward,  58  New 
York,  541 .  The  authorities  accord- 
ingly agree  that  the  surety  cannot 
resist  a  suit  on  the  contract  on  the 
ground  that  the  creditor  omitted  to 
proceed  against  the  principal,  and 
that  the  debt  was  lost  in  consequence 
of  the  delay ;  Morris  Canal  Co.  v. 
Van  Vort,  1  Zabriskie,  100;  The 
Bank  of  Alabama  v.  Oodden,  15  Ala- 
bama, 616;  Buckalew  v.  Smithy  44 
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Id.  638 ;  Adams  Bank  v.  Anthony 
18  Pickering,  238 ;  United  States  v 
Simpson,  3  Tenna,  4S7 ;  Richards  y 
The  Comm^nweaUhy  4  Wright,  146 
Ring  v.  The  Bank,  4  English,  185 
Carr  v.  Hmoard,  8  Blackford,  190 
Kirhy  v.  Studebaeker,  15  Indiana 
45 ;  Alcock  v.  HUl,  4  Leigh,  622 
Davis  V.   Qraham,  29  Iowa,  514 
Andrews  v.  Oirpcwter,  52  Illinois 
172 ;   Villars  v.  Palmer,  67  Id.  204 
Hunter  v.  Cfarife,  25  Texas,  159 
Ray  V.  Brenner,  12  Kansas,  105 
Deo/  V.  Cochran,  66- N.  Car.  269 
JVea?ior  v.  Yingling,  37  Maryland, 
491 ;  McKeeJcnie  v.  TFard,  58  New 
York,  541 ;  2  American  Leading 
Cases,  389,  5  edt    The  law  was  so 
held  by  Chancellor  Kent  in  King  v. 
Baldujin,  2  Johnson,  Ch.  554,  and 
notwithstanding  the  reversal  of  his 
decision  by  the  Court  of  Errors  on 
a  somewhat  different  point,  it  has 
since  been  followed  on  this  through- 
out the  Union  ;  FvUon  v.  Matthews, 
15  Johnson,  433 ;  The  People  v. 
Russel,  4  Wend.   570;  The    Com- 
mercial Bank  V.  French,  21  Pick. 
486;  Jordan  v.  Trumho,  6  Gill  A 
John.  103 ;  Joslyn  v.  Smith,  13  Ver- 
mont, 353 ;  Sibley  v.  McAUaster,  8 
New  Hampshire,  389;  Tfte  Farmr 
ers*  Bank  of  Canton  v.  Reynolds,  13 
Ohio,  84 ;  The  United  States  v.  Kirkh 
patrick,  9  Wheaton,  760 ;  McLemore 
V.  Piywel,  12  Id.  554 ;  The  United 
States  V.  Nichol,  lb.  505;  Doe  v. 
The  Postmaster- General,  1   Peters, 
318 ;  Montgomery  v.  Dillingham,  3 
Smedes  &  Marshall,  467;  Haynes 
V.  Covington,  9  Id.  479 ;  Carvihers 
V.  Dean,  1 1  Id.  178 ;  Anderson  v. 
Mannon,  7  B.  Monroe,  217 ;  John- 
son V.  Searcy,  4  Yerger,  102 ;  Daw- 
son v.   jT^  i^tfo^  Estate  Bank,  5 


Pike,  283 ;  Creath  v.  /SiTiw,  5  How- 
ard, 192;  Locke  v.  The  United 
States,  3  Mason,  447 ;  The  United 
States  v.  'Hunt,  1  Gallisun,  42; 
Daniels  v.  Peter^oii,  3  Comstock, 
47  ;  Carter  v.  Jbn€8,  5  Iredell,  Eq. 
196.  And  it  is  well  settled,  in 
general,  that  although  an  agree- 
ment for  time  will  discharge  the 
surety,  whether  it  is  or  is  not  car- 
ried into  effect,  he  will  not  be  dis- 
charged by  a  merely  gratuitous  in- 
dulgence, however  long  it  may  en- 
dure; the  material  question  being, 
not  whether  there  has  been  forbear- 
ance, but  whether  there  was  a  con- 
tract for  delay ;  see  Nichols  v. 
McDowell,  14  B.  Monroe,  6 ;  Sailly 
V.  Elmore,  2  Paige,  497 ;  VHas  v. 
Jones,  10  Id.  76 ;  Jordan  v.  Trum- 
bo,  6  Gill  &  John.  103;  Draper 
V.  Romeyn,  18  Barbour,  166  ;  The 
United  States  v.  Simpson,  2  Penna. 
R.  437;  Menifee  v.  Clark,  35  In- 
diana, 304;  The  Atlas  Bank  v. 
BrowneU,  9  Rhode  Island,  168 ; 
Freanor  v.  Yingling,  37  Maryland, 
491;  2  American  Leading  Cases, 
466,  5  ed. 

Indulgence  to  the  principal  is,  ac- 
cordingly, inoperative  as  a  defence, 
even  when  granted  in  pursuance  of 
an  express  promise,  unless  the  prom- 
ise is  sustained  by  a  consideration 
and  legally  valid,  and  although  the 
creditor  refrains  from  bringing  suit 
notwithstanding  a  request  from  the 
surety  that  measures  should  be 
taken  to  collect  the  debt;  Toum- 
send  V.  Riddle,  2  New  Hampshire, 
448;  Tudor  v.  Ooodloe,  1  B.  Mon- 
roe, 322;  The  Blackstone  Bank 
V.  HiU,  10  Pick.  129 ;  Hubbard  v. 
Davis,  1  Aiken,  296;  The  MonU 
pelier  Bank  v.  Dixon,  4  Vermont, 
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687  ;  Pa^e  v.  Webiter,  15  Maine, 
249 ;  Makarin  v.  Peargon,  8  New 
Hampehire,  639 ;  IKntard  v.  Davis, 
1  Spencer,  205 ;  BuU  v.  Allen,  19 
Conn.  101  ;  Brougkton  v.  Duval,  3 
Call,  61 ;  Jenkim  v.  Clark.  7  Ham- 
mond, 72;  Menifee  v.  Clark,  35  In- 
diana, 304.  This  doctrine  ia  illus- 
trated by  the  case  of  The  Adame 
Bank  v.  Anthony,  18  Pick.  238, 
where  it  was  held  that  the  surety 
could  not  defend  himself  by  ebowing 
that  the  creditor  had  omitted  to 
include  the  debt  in  a  prior  attach- 
ment against  the  principal  for  an- 
other demand,  although  the  amount 
of  property  taken  under  the  writ 
was  sufficient  to  have  discharged 
both  debts.  And  the  general  rule, 
that  it  is  the  duty  of  the  surety  to 
see  that  the  contract  is  Ailfilled, 
has  been  carried  to  the  extent  of 
deciding  that  the  creditor  may  stop 
short  in  a  proceeding  against  the 
principal,  although  it  would  be 
effectual  if  prosecuted  to  judgment, 
and  its  discontinuance  results  in 
the  loss  of  the  debt ;  DanUU  v. 
Petersoii,  3  Comstock,  47;  MeUon 
v.Hmoard,  7  Howard  (Miss.),  103 ; 
Candhera  y.  Dean,  11  Smedes  &. 
Marshall,  178.  Nor  is  the  right  to 
use  all  the  remedies  given  by  the 
contract,  at  the  time  and  in  the 
manner  which  be  may  think  best, 
affected  by  their  passing  into  judg- 
ment and  becoming  a  lien  on  real 
or  perwnal  property.  Thus,  it  has 
been  determined  that  a  failure  to 
issue  execution  on  a  judgment  which 
binds  the  real  estate  of  the  princi- 
pal, or  to  take  proper  measures  to 
revive  the  judgment,  by  which  the 
Hen  is  lost  and  the  judgment  ren- 
dered unavailable,  is  not  an  exonera- 
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a  lien  in  consequence  of  the  omis- 
sion of  the  creditor  to  enroll  it; 
Pickem  T.  Finney,  12  Smedes  A 
Marshall,  468. 

It  has  also  been  held  that  the 
surety  will  not  be  discharged  by  the 
withdrawal  of  an  execution  against 
the  principal  aflier  it  has  been 
placed  in  the  hands  of  the  sheriff, 
but  before  actual  levy,  even  where 
it  appears  that  chattels  which  were 
bound  by  the  lien  of  the  execution, 
and  would  presumably  have  been 
available  as  satisfaction,  were  re- 
moved by  the  debtor  beyond  the 
reach  of  process,  or  levied  on  and 
sold  by  other  creditors ;  Helher^ 
ington  V.  The  Branch  Bank  ai  Mo- 
bile, 14  Alabama,  68 ;  Royston  v. 
Bowie,  15  Id.  309 ;  Forbea  v.  Smilh, 

6  Iredell,  Eq.  369 ;  Lenox  v.  I^wd, 
3  Wheaton,  520 ;  Sawyer  v.  Bnut- 
Jord,  6  Alabama,  572 ;  The  Union 
Bank  of  Tennessee  v.  Qovan,  10 
Smedes  &  Marshall,  333 ;  Xeioeli  v. 
Hamer,  4  Howard  (Mim.),  684; 
BimUr  V.  JeU,  4  Randolph,  104; 
MeKenney  v.  WaUer,  1  Leigh,  434 ; 
Ahoek  v.  HiU,  4  Id.  622;  .Hiw». 
phrey  v.  HiU,  6  Grattan,  509; 
Wright  V.  TeU,  8  English,  503. 

In  Hampton  v.  Levy,  1  HcCord, 
Ch.  107,  followed  in  Itong  v.  Bre- 
vard, 3  8trobhart,  Eq.  59,  the  same 
doctrine  was  applied  to  a  lien  oo 
the  principal's  real  estate,  arinng 
&om  his  voluntary  act,  and  it  was 
decided  that  the  omission  of  the 
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creditor  to  record  a  mortgage  given 
as  collateral  security,  by  which  it 
was  postponed  to  a  subsequent  in- 
cumbrance, did  not  exonerate  the 
surety ;  ante,  313,  see  Burr  v.  Boyer, 

2  Nebraska,  265. 

But,  although  the  creditor  need 
not  take  active  measures  to  enforce 
the  payment  of  the  debt,  and  may, 
therefore,  discontinue  those  which 
he  has  instituted,  he  is  not  entitled 
to  relinquish  any  hold  that  has  ac- 
tually been  acquired,  and  which 
might  have  been  made  effectual  as 
a  means  of  payment.  It  is  accord- 
ingly well  settled  that  when  the 
property  of  the  principal  has  been 
attached  or  taken  in  execution  by 
the  creditor,  or  when  it  has  been 
voluntarily  delivered  to  him  as  a 
security,  the  lien  cannot  be  relin- 
quished without  discharging  the 
surety  to  an  extent  commensurate 
with  the  resulting  loss;  Mayhewy, 
Orickettf  2  Swanston,  193 ;  Cooper  v. 
Wilcox,  2  Dev.  &  Bat  Eq.  90 ;  The 
Commonwealth  v.  Miller,  8  Serg.  & 
Rawle,  452 ;  Lichtenihaler  v.  Thomp- 
son,  13  Id.  157 ;  The  CotnmonweaUh 
V.  Haxis,  1 6  Id.  252 ;  IHxon  v.  Ewing, 

3  Hammond,  280;  The  Bank  v. 
Matson,  24  Missouri,  333 ;  Baker  v. 
Briggs,  8  Pick.  122 ;  Law  v.  The 
East  India  Co,,  4  Vesey,  829 ;  Payne 
V.  The  Commercial  Bank,  6  Bmedes 
&  Marshall,  24;  CarpefnJter  v.  Devon, 
6  Alabama  718 ;  Smeed  v.  White, 
3  J.  J.  Marshall,  525;  Qivens  v. 
Briscoe,  lb.  534 ;  Jones  v.  BtUlock, 
3  Bibb,  467 ;  The  Farmers'  Bank  oj 
Canton  v.  Reynolds,  13  Ohio,  84 ; 
Baker  v.  Fordyce,  9  Barr,  275; 
Talmage  v.  Burlingame,  lb.  21; 
Ferguson  v.  Turner,  7  Missouri, 
497 ;  Caran  v.  Colbert,  2  Georgia, 


239  ;  Brown  v.  Riggins,  3  Id.  405  ; 
Riehards  v.  The  Commonwealth,  4 
Wright,  146;  Perkins  v.  McNeese, 
34  Texas,  189;  McMuMen  v.  Bin- 
kle,  39  Mississippi,  142 ;  Martin  v. 
Taylor,  8  Bush,  384;  Springer  v. 
Toothaker,  43  Maine,  381 ;  Shenor 
den  V.  Parker,  24  Iowa,  28 ;  The  City 
V.  WiUey,  35  Iowa,  323 ;  Hurd  v. 
Spencer,  40  Vermont,  581 ;  Spangler 
V.  Shiffer,  19  P.  F.  Smith,  255 ;  Frea- 
nor  V.  Yingling,  37  Maryland,  491. 
The  same  result  will  follow  where 
a  mortgage  executed  by  the  credit- 
or, and  to  which  the  surety  might 
have  had  recourse  as  an  indemnity, 
is  invalidated  by  a  stipulation  for 
usurious  interest,  or  where  such  a 
security  becomes  unavailing  through 
the  laches  of  the  creditor;  Hayes 
V.  Ward,  4  Johnson,  Ch.  123; 
Capel  V.  Butler,  2  Simmons,  457; 
Burgher  v.  Duphom,  9  Gill,  314. 
So  the  refusal  of  a  tender  by  the 
principal,  though  not  discharging 
him,  will  exonerate  the  surety; 
Johnson  V.  Mills,  10  Gushing,  503 ; 
and  where  the  terms  of  an  exe- 
cutory contcact  are  that  payment 
shall  be  made  in  proportion  to 
the  amount  of  work  performed, 
or  that  a  certain  sum  shall  be 
withheld  until  the  whole  is  done, 
they  must  be  observed,  and  a  pre- 
mature payment  will  be  a  defence 
to  an  action  against  the  contractor's 
sureties  to  recover  damages  for 
his  default ;  Calvert  v.  The  London 
Dock  Co.,  2  Keen,  639;  Taylor 
V.  Peter,  23  Missouri,  244;  Bragg 
V.  Shain,  49  California,  131;  2 
American  Leading  Cases,  477, 5  ed. 
It  is,  notwithstanding,  established 
that  the  laches  of  the  creditor  with 
r^ard  to  the  property  or  securities 
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held  for  the  debt  are  not  material 
unless  they  result  in  injury,  and 
that  the  exoneration  of  the  surety 
will  not  extend  beyond  his  actual 
loss;  Ward  v.  Vass,  7  Leigh,  135; 
Payne  v.  The  Commercial  Bank  of 
Natchez,  6  Smedes  &  Marshall,  24 ; 
Neff'8  Appeal,  9  Watts  &  Serg.  36 ; 
Everly  v.  Rixse,  8  Harris,  297 ;  Succe&- 
9ion  of  Pratt,  16  La.  An.  357 ;  Burr 
V.  Boyer,  2  Nebraska,  265 ;  Benjor 
min  V.  Hilliard,  23  Howard,  149 ; 
Oamble  v.  Dunklin,  48  Alabama, 
428;  Telegraph  Co.  v.  Barnes,  39 
New  York,  Sup.  Ct  40 ;  Vose  v. 
Railroad,  60  New  York,  369; 
Berhydt  v.  Ellis,  45  Id.  107;  Cuwr 
mings  y.  Little,  45  Maine,  183; 
Burr  V.  Boyer,  2  Nebraska,  265;  al- 
though where  the  act  of  the  creditor 
is  wrongful  and  impairs  a  lien  or 
security,  the  law  will  presume  in- 
jury until  it  is  disproved ;  HoU  v. 
Bod&y,  6  Harris,  207;  The  Bank 
V.  Colcord,  15  New  Hampshire, 
119;  Loomis  y.  Fay,  24  Vermont, 
240;  Neff's  Appeal,  .9  Watts  & 
Serg.  36. 

It  is  not  easy  to  reconcile  the 
decisions  that  the  withdrawal  of  a 
levy  discharges  the  surety,  with 
those  which  hold  that  he  will  not 
be  discharged  by  a  stay  of  execu- 
tion before  the  goods  have  been 
seized.  There  seems  to  be  no  differ- 
ence in  principle  between  a  waiver 
of  the  lien  arising  from  the  delivery 
of  the  writ  to  the  sheriff  and  of  that 
which  exists  after  it  has  been  levied, 
because  both  are  binding,  although 
one  is  liable  to  be  defeated  by  con- 
tingencies which  would  not  affect 
the  other.  The  only  way  of  over* 
coming  the  difficulty  is  by  regard- 
ing the  former  class  of  decisions  as 


founded,  not  on  the  peculiar  equity 
of  the  surety,  but  on  the  general 
principle  that  a  levy  is  primd  facie 
evidence  of  satisfaction,  which  may 
be  rebutted  in  the  case  of  a  prin- 
cipal debtor  by  proof  that  the  writ 
was  withdrawn  at  his  instance,  or 
that  the  goods  were  restored  to 
him,  while  a  surety  is  necessarily 
injured  when  property  which  has 
been  taken  for  the  debt  is  diverted 
to  other  purposes;  The  Comnum- 
wealth  V.  Miller,  8  Serg.  &  Rawie, 
452;  The  Commonwealth  y.  Haas, 
16  Id.  252;  Green  v.  Burke,  23 
Wend.  490;  Cathcarea  Appeal,  1 
Harris,  416,  420;  RoU  v.  Bodey, 
6  Id.  207;  MaHin  v.  Tayhr,  8 
Bush.  384 ;  Miller  v.  Dyer,  1  Da- 
vall,  263. 

It  does  not  appear  that  the  dis- 
tinction is  recognized  by  the  Eng- 
lish courts.  In  WiUiams  v.  Price, 
1  Simons  &  Stuart,  581,  a  direction 
to  the  sheriff  not  to  levy  under  an 
execution  on  a  judgment  which  had 
been  assigned  to  the  creditor  as  a 
collateral  security,  was  held  to  dis- 
charge the  debt ;  and  the  case  of  Ez 
parte  Mure,  2  Cpxe,  63,  is  to  the 
same  effect  The  party  discharged 
in  these  instances  was  a  principal 
debtor,  but  the  defence  would  have 
been  at  least  equally  effectual  had 
he  been  a  surety. 

The  cases  which  deny  the  neces- 
sity for  diligence  as  against  the 
principal,  may,  perhaps,  be  recon- 
ciled with  those  which  exact  it  as 
to  the  collateral  securitieB  for  the 
debt,  by  the  difference  between  the 
remedies  which  the  creditor  holds 
under  the  contract  against  the  par- 
ties, and  those  which  he  derives 
from  the  parties  against  third  per- 
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sons.  The  latter  are  regarded  as 
trusts  requiring  diligeDce,  while  the 
former  are  held  by  the  creditor  ex« 
clusively  for  his  own  benefit,  and 
need  not  be  exercised  unless  he 
thinks  proper.  Thus,  it  has  been 
seen  that  a  failure  to  collect  a  judg- 
ment which  has  been  assigned  as 
collateral  security  will  discharge 
the  debt,  and  with  it  both  the  prin- 
cipal and  surety.  This  is  obviously 
because  the  transferof  the  judgment, 
by  placing  it  beyond  the  control  of 
the  assignor  and  within  that  of  the 
assignee,  makes  it  incumbent  on  the 
latter  to  use  due  diligence  to  render 
it  effectual  as  a  means  of  payment. 
The  principle  applies  wherever  a 
right  of  action  is  transferred  as  a 
security.  In  every  such  case  negli- 
gence, though  passive,  will  operate 
as  a  defence  to  a  subsequent  suit 
for  the  debt,  although  it  is  not  al- 
ways easy  to  determine  the  precise 
point  at  which  negligence  begins. 
The  law  was  so  held  in  Ex  parte 
Mure  and  WiUvams  v.  Price^  and 
again  in  Ooodloe  v.  Oay,  6  B. 
Monroe,  236.  But  as  the  remedies 
under  the  contract  are  not  held  in 

• 

trust  for  the  surety,  so  he  cannot 
complain  of  the  supineness  of  the 
creditor  in  not  using  them  to  en- 
force the  fulfillment  of  the  contract. 
Although,  therefore,  a  failure  to 
revive  the  lien  of  a  judgment 
against  the  estate  of  a  third  person 
may  discharge  the  principal,  a  like 
failure  with  regard  to  a  judgment 
against  the  principal's  estate  will 
not  exonerate  the  surety ;  see  Munr 
darf  V.  Singer,  6  Watts,  172 ;  The 
United  Stat&t  v.  Simpson^  3  Penna. 
437.  When,  however,  goods  or  se- 
curities are  delivered  by  the  princi- 


pal to  the  creditor  on  account  of 
the  debt,  a  lien  is  created  which 
cannot  be  relinquished  wit;hout  a 
willful  disregard  of  the  surety's 
equity,  involving  a  loss  of  the 
right  of  recourse  against  him.  As 
this  result  does  not  depend  on  the 
peculiar  equity  of  the  surety,  it 
may  occur  between  co-sureties  or 
in  favor  of  a  principal  debtor; 
Ooodloe  V.  Clay ;  Nixsen  v.  Lyell, 

5  Hill,  466.  The  principle  is  the 
same  where  a  levy  on  the  goods 
of  the  principal  is  withdrawn,  and 
would  be  applicable  if  a  judgment 
lien  on  his  real  estate  were  re- 
leased, and  not  merely  suffered  to 
expire ;  Nehon  v.  Williams,  2  Dev. 

6  Bat  Eq.  118.  Such  acts  &31 
on  the  other  side  of  the  line  which 
divides  negligence  from  misfeasance, 
and  exonerate  the  surety  by  throw- 
ing a  greater  burden  on  him  than 
he  can  Intimately  be  required  to 
bear. 

The  American  courts  do  not 
carry  the  duty  of  the  creditor  to  take 
active  measures  to  make  the  col- 
lateral securities  for  the  debt  avail- 
able as  far  as  the  English.  It  is 
well  settled  in  both  countries  that 
if  he  does  any  act  which  impairs 
their  value,  he  will  be  answerable 
for  the  loss;  Nixsen  v.  Lyell^  5 
Hill,  466;  but  our  law  does  not 
require  him  to  bring  suit  or  issue 
an  execution  after  the  case  has 
gone  to  judgment ;  Burr  v.  Boyer, 
2  Nebraska,  265 ;  Ormsby  v.  Fortune, 
16  Serg.  &  Rawle,  302;  McLaughlin 
V.  Bovard,  4  Watts,  308;  Schroeppel 
V.  Shaw,  5  Barb.  580 ;  3  Comstock, 
446 ;  and  it  was  held  in  the  case 
last  cited  that  the  supineness  of  the 
creditor  in  not  collecting  a  mort- 
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gage  which  had  been  given  to  secure 
the  debt  did  not  discharge  the 
surety. 

By  statute,  in  Greorgia,  any  act 
of  the  creditor  which  injures  the 
surety  or  increases  the  risk  dis- 
charges him.  In  Toomer  y.  Dick- 
ersan,  37  Georgia,  428,  the  Court 
held  that  a  failure  to  record  a 
mortgage  resulting  in  the  loss  of 
the  lien  was  such  an  act;  and  the 
same  rule  was  applied  in  The 
Brunswick  JS.  R.  Co,  v.  Hughes^ 
52  Georgia,  555,  to  an  unexplained 
omission  to  enter  judgment  on  a 
verdict  against  the  principal  debtor. 

The  weight  of  authority  is  that 
the  creditor  need  not  prove  the 
debt  against  a  bankrupt,  insolvent, 
or  deceased  principal  debtor,  even 
when  the  effect  of  the  omission  is  to 
discharge  his  estate  and  leave  the 
surety  without  the  means  of  indem- 
nity. It  has  accordingly  been  held 
that  a  failure  to  present  a  demand 
to  the  executors  of  a  deceased  co- 
obligor  within  the  period  prescribed 
by  law,  will  not  exonerate  his  sure- 
ties. The  remedy  is  gone,  but  not 
the  debt,  and  the  surviving  obligors 
are  answerable ;  Sibl&y  v.  McAllaster^ 
S  New  Hampslure,  389;  Johnson 
V.  The  Planters*  Bank,  4  Smedes  & 
Marshall,  165 ;  Oohen  v.  The  Oomr 
mimanera  of  The  Sinking  Fund, 
7  Id.  437 ;  Villars  v.  Palmer,  67 
Illinois,  204.  Where,  however,  the 
omission  to  make  such  proof  is  a 
statutory  extinguishment  of  the 
debt,  it  will  discharge  all  the  pai^ 
4ies  who  are  answerable  for  it, 
whether  as  principals  or  sureties 
see  Gark  v.  HiU,  9  Vermont,  147 
McCoUum  V.  Hinckley,  lb.  143 
/jHUespie  v.  Darwin,  6  Heiskell,  21. 


It  has  been  stated  that  a  surety 
may  have  recourse  to  equity  to  en- 
force the  fulfillment  of  the  contract 
and  make  the  creditor  a  party  in 
order  to  obtain  the  use  of  his  reme- 
dies. But  while  a  court  of  equity 
may  require  the  creditor  to  place 
every  means  within  his  reach  at  the 
disposal  of  the  surety,  it  will  not  oi^ 
dinarily  go  further  or  compel  him 
to  undergo  the  expense  and  trouble 
of  a  lawsuit  for  the  benefit  of  one 
who  is  himself  in  defiiult;  notes 
to  Aldrich  v.  Cooper,  ante,  317. 

This  is  the  more  just  because  the 
surety  may  by  fulfilling  his  obliga- 
tion acquire  the  power  of  proceed- 
ing in  his  own  name  against  the 
principal  together  with  the  control 
of  all  the  liens  and  remedies  for 
the  debt  The  creditor  may,  never- 
theless, be  compelled  to  prove  the 
debt  against  the  estate  of  a  bank- 
rupt principal,  because  the  surety 
would  otherwise  be  without  a  rem- 
edy. And  where  there  is  reason  to 
believe  that  a  mortgage  given  by 
the  principal  debtor  has  been  in- 
validated through  the  fiiult  of  the 
creditor,  the  court  may  compel  him 
to  bring  the  matter  to  a  test  by  pro- 
ceeding on  the  mortgage  before  is- 
suing an  execution  against  the  sure- 
ty; Hayes  v.  Ward,  4  Johnson, 
•Gh.  123 ;  2  American  Lead.  Cases, 
398,  5  ed. 

In  Pain  v.  Padoard,  13  Johnson, 
174,  the  Supreme  Court  of  New 
York  took  it  for  granted  that  the 
surety  may  require  the  creditor  to 
ooUect  the  debt  from  the  prindpal ; 
and  it  was  held  to  be  a  necessary 
inference  that  if  the  surety  makes 
such  a  request  and  it  is  not  com- 
plied with,  he  will  be  discharged. 
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In  the  subsequent  case  of  King  v. 
Baldwin^  2  Johnson,  Ch.  554 ;  17 
Johnson,  384,  Chancellor  Kent  de- 
nied that  there  is  any  principle 
that  can  entitle  the  surety  to  impose 
the  task  of  enforcing  the  fulfillment 
of  the  contract  on  the  creditor,  but 
his  judgment  was  reversed  by  the 
Court  of  Errors,  which  affirmed  the 
doctrine  of  Pain  v.  Packard, 

The  rule  established  in  these  in- 
stances is  followed  in  New  York, 
Pennsylvania,  Tennessee,  Alabama, 
and  some  of  the  other  States ;  The 
Manchester  Iron  Manufacturing  Co. 
V.  Sweeting,  10  Wend.  162 ;  Gopey. 
Smith,  8  8erg.  &  Rawle,  110;  San- 
cock  V.  Bryant,  2  Yerger,  476;  Lang 
V.  Brevard,  3  Strobhart,  Eq.  59 ; 
Bruce  v.  Edwards,  1  Stewart,  11 ; 
Ooodman  y.  Oriffith,  3  Id.  168; 
Thompson  v.  Waison,  10  Yerger, 
362 ;  Hempstead  v.  Waikins,  1  Eng- 
lish, 317;  Buckalew  v.  SmUh,  44 
Alabama,  638;  Remsen  v.  Beek- 
Tnan,  25  New  York,  552 ;  Thorn- 
hurgh  V.  Madren,  33  Iowa,  380; 
although  it  has  been  determined 
that  the  surety  will  not  be  dis- 
charged unless  the  failure  to  com- 
ply with  his  request  results  in  loss, 
which  may  appear  from  proof  that 
the  principal  was  solvent  at  the 
time  and  became  insolvent  after- 
wards; Huffman  v.  HurUmrt,  13 
Wend.  377;  Herrick  v.  Borst,  4 
Hill,  650;  Gardner  v.  Ferree,  15 
Serg.  &  Rawle,  28 ;  Cope  v.  Smith, 
8  Id.  110;  MerriU  v.  Lincoln,  21 
Barbour,  249;  Weiler  v.  Hoch, 
1  Casey,  525 ;  nor  unless  the  request 
to  sue  is  accompanied  by  an  explicit 
declaration  that  he  will  consider 
himself  freed  from  liability  if  the 
creditor  does  not  proceed  forth- 
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with;  Cope  v.  Smith;  The  Erie 
Banky.  Gibson,  1  Watts,  143 ;  Wil- 
son V.  Olover,  3  Barr,  404 ;  Oreena- 
wait  V.  Kr eider,  lb.  264;  Wolles- 
blaren  v.  Sheales,  9  Wright,  45; 
Shimer  v.  Jones,  11  Id.  268 ;  Con- 
rad V.  Foy,  18  P.  F.  Smith,  381 ; 
Loekridge  v.  l^ton,  24  Missouri, 
184;  see  2  American  Leading  Cases, 
414,  5  ed.  There  is,  moreover, 
tiothing  in  the  decisions  to  indicate 
that  a  request  to  sue  the  princi- 
pal will  preclude  the  creditor  from 
bringing  an  action  against  the 
surety  and  proceeding  to  judgment 
and  execution;  see  Harriman  v. 
Egbert,  36  Iowa,  270. 

Although  the  qualification  of  the 
doctrine  of  Pain  v.  Packard  by  the 
subsequent  course  of  decision  ren- 
ders it  less  objectionable,  it  is  still 
radically  unsound,  and  has  been 
rejected  as  such  in  many  of  the 
States  ;  Hubbard  v.  Davis,  1  Aiken, 
296 ;  Montpelier  Baiik  v.  Dixon,  4 
Vermont,  587  ;  Page  v.  Webster,  15 
Maine,  249 ;  Mahurin  v.  Pearson,  8 
New  Hampshire,  539 ;  Bull  v.  Allen, 
19  Conn.  101 ;  Pintard  v.  Davis,  1 
Spencer,  205;  1  Zabriskie,  632; 
Carr  v.  Howard,  8  Blackford,  190  ; 
Oroughton  v.  Duval,  3  Call,  60; 
Dennis  v.  Eider,  2  McLean,  451 ; 
Jenkins  v.  Clark,  7  Hammond,  72 ; 
Baldwin  v.  The  Western  Reserve 
Bank,  5  Id.  276 ;  Hickok  v.  Bank, 
35  Vermont,  476 ;  Dane  v.  (hrduan, 
24  California,  158.  In  others, 
again,  it  has  been  enacted  by  the 
Legislature  as  a  convenient  method 
of  enabling  the  surety  to  obtain  a 
settlement  and  discharge;  Wright 
V.  Stockton,  5  Leigh,  153;  Par- 
rish  V.  Oray,  1  Humphreys,  88; 
Braman  v.  Howk,  1  Blackford,  493 ; 
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Reid    V.    Cox,   2    Id.    312;    Hal- 
stead  V.  Brown,  17  Indiana,  202 ; 
WhiJiUe8er  v.  Reberer,  48  Id.  260 ; 
Moreland  v.    The  State  Bank,    1 
Breese,  207;   Toums  v.  Riddle,  2 
Alabama,  694 ;  Howard  v.  Brown, 
3  Greorgia,  523;  Bolton  t.  I/unday, 
6  Missouri,  46 ;    Christy  v.  Home, 
24  Id.  242 ;   Lockridge  v.    Upton, 
lb.  184;   CbcifcriK  v.  McOwrdy,  33 
Id.  365;  Simpson  t.  £/iin^,  42  Id. 
542 ;  Peters  v.  Linenschmidt,  48  Id. 
464 ;  iVwj^fe  V.  McDowell,  14  B. 
Monroe,  6 ;  ^an£  v.  Smith,  25  Iowa, 
210 ;  Harriman  v.  £'^6cr<,  36  Id. 
270 ;  OUlilan  v.  Ludington,  6  West 
Va.   128;    Harrison  v.  iVic«,   25 
Orattan,  553  ;  Taylor  v.  Davis,  38 
Mississippi,  493 ;   F*/fer«  v.  Po/mer, 
67  Illinois,  204. 

Agreeablj  to  the  Black  River 
Bank  V.  Page,  44  New  York,  453, 
delay  in  fulfilling  a  request  to  col- 
lect a  collateral  security  will  not  dis- 
charge a  surety  unless  it  is  negli- 
gent or  corrupt,  and  results  in  loss. 
And  in  Wells  v.  Mann,  45  New 
York,  327,  the  Court  held  that  one 
who  sells  a  note  or  bond  with  a 
guaranty  is  not  a  surety  within  the 
rule  in  Pain  v.  Packard. 

It  has  been  stated  that  although 
the  creditor  need  not  use  the  reme- 
dies for  the  collection  of  the  debt, 
he  must  not  take  any  course  which 
will  render  them  less  available  as 
an  indemnity.  It  follows  that  if 
the  creditor  gives  time  to  the  prin- 
cipal, that  is,  if  he  enters  into  an 
agreement  for  forbearance,  he  will 
exonerate  the  surety.  For  under 
these  circumstances  the  right  of  the 
principal  to  postpone  the  fulfillment 
of  the  contract  is  at  variance  with 
that  of  the  surety  to  resort  to  a 


court  of  equity  to  enforce  its  punc- 
tual performance,  or  to  perform  it 
himself  and  then  sue  for  an  indem- 
nity.   It  is  accordingly  established 
that  any  act  of  the  creditor  which 
precludes  the  surety  from  insisting 
on  the  fulfillment  of  the  contract 
as  originally  made,  or  entitles  the 
principal  debtor  to  an  appreciable 
delay,  is  an  equitable  defence  to  the 
surety;  Miller  v.  McCan,  7  Paige, 
452 ;  Bangs  v.  Strong,  11  Id.  11 ;  7 
Hill,  250 ;  Rathbone  v.  Warren,  10 
Johnson,  587 ;  Huffman  v.  Hurlbwrt, 
13  Wend.  377 ;  HubheUy.  Carpenter, 
5  Barbour,  526 ;  Smith  v.  Townsend, 
25  New  York,  479 ;  Grant  v.  Smith, 
46  Id.  93 ;  Gheely  v.  Dow,  2  Met- 
calf,   176;    Dundas  v.  Sterling,  4 
Barr,  73;    The  Manufacturers    A 
Mechanics^  Bank  v.   The  Bank  of 
Pennsylvania,    7    Watts    &    Serg, 
335;    Neff  v.  Homer,   13   P.  F. 
Smith,  327 ;  Austin  v.  Dorvdn,  21 
Vermont,  38 ;    The  Grafton  Bank 
V.  Woodward,  5  New  Hampshire, 
99 ;  Bailey  v.  Adams,  10  Id.  162 ; 
The  Savings  Bank  v.  ELa,  11   Id. 
335 ;     The    Merrimack    Bank    v. 
Brown,    12    Id.    320;    Fowler   v. 
Brooks,  13  Id.   240;   MeOomb  v. 
Kitridge,    14     Ohio,    348;     The 
Branch  Bank  of  Mobile  v.  James, 
9  Alabama,  949 ;  Cox  v.  Mobile  Cb., 
44  Id.  611 ;  Chute  v.  PaUee,  37 
Maine,  102;  Apperson  v.  Cross,  5 
Heiskill,  481 ;  Barnes  v.  Pilgrim^ 
24  Texas,  385;  Chudner  y.  Brown, 
16  Iowa,   130 ;    Chickasaw  Co.  v. 
Pitcher,    36    Id.  594;    Martin   v. 
Thomas,  24  Howard,  315 ;  Smith  v. 
United   Stales,    2    Wallace,    219; 
Darwin  v.  Rippey,  63  N.  Car.  318; 
Boynton   v.    Phelps,    52    Illinois. 
210 ;  Robinson  v.  Miller,  2  Bush» 
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179 ;  Rose  v.   Williams,  5  Kansas, 
483;   Fosnaekt  v.    Winkelman,  21 
La.  An.   727 ;  Rowan  v.  Sharp's 
Rifle    Oo.i  21  Conn.  1 ;  Bragg  v. 
Shain,  49  California,  131 ;  Button 
V.  DrenkUr,  46  Missouri,  391.     It 
is  not  essential  to  this  result  that 
the  debt  should  be  actually  sus- 
pended, it  is  enough  if  there  be  an 
agreement  for  delay  which  a  chan- 
cellor would    enforce ;    Austin    v. 
Dorwin;  Moss  v.  Hatty  5  Exchequer, 
46 ;  Frazer  v.  Jordan,  8  Ellis  & 
Bl.  303,  309 ;  Albany  Co.  v.  Deoen- 
dorf,  43   Barbour,   445;   Bank  v. 
TinsdeU,  55  Id.  602.    The  effect 
will  be  the  same  where  the  contract 
is  varied  as  it  regards  the  place  or 
manner  of  performance,  by  an  agree- 
ment between  the  principal  debtor 
and  the  creditor  without  the  con- 
sent of  the  surety,  because  the  sure- 
ty is  not  a  party  to  the  new  con- 
tract, and  cannot  insist  on  the  ibl- 
fillment  of  that  which  was  made 
in  the  first  instance.    He  is,  there- 
fore, entitled  to  resist  a  suit  on  the 
former  fus  not  bound  by  its  terms, 
and  on  the  latter  because  a  recovery 
upon  it  would  leave  him  without 
indemnity,  or  make  the  principal 
indirectly    liable    on    a    contract 
which  has  ceased  to  be  operative ; 
May  hew  v.  Boyd,  5  Maryland,  102 ; 
Oass  V.  Stinson,   2  Sumner,  453 ;  / 
Sasscer  v.  Young,  6  Gill  &  J.  243 ; 
Watriss   v.  Fierce,  32  N.   Hamp. 
560.     The  rule  is  irrespective    of 
the  form  of  the  agreement  and  of 
whether  the  surety  is  directly  an- 
swerable or  merely  as  an  indorser 
or  guarantor;    The   Bank  of  the 
United  States  v.  Hatch,  6   Peters, 
250;  Smith  v.  Rice,  27  Missouri, 
505;    and    the    alteration    of    an 


agreement  will  discharge  one  who 
has  given  his  note  as  a  collateral 
security  for  its  AilfiUment,  unless  he 
is  informed  of  the  change  and  as- 
sents; Bingham  v.  Wentworth,  11 
Cushing,  123. 

Although  the  discharge  of  the 
surety  by  time  given  to  the  princi- 
pal grows  out  of  the  relation  be- 
tween them,  it  may  occur  where  the 
surety  has  made  himself  answerable 
at  the  creditor's  request,  and  with- 
out the  knowledge  or  assent  of  the 
principal     debtor.     For,    although 
the  law  does  not  afford  an  indem- 
nity to  one  who  makes  himself  an- 
swerable for  the  debt  of  another 
without  consulting  him,  yet  a  court 
of  equity  regards  a  payment  made 
in  pursuance  of  such  a  guaranty,  as 
a  purchase  entitling  the  guarantor 
to  protection  against  any  act  by 
which  the  value  of  his  acquisition 
will  be  diminished.    Whether  the 
right  of  subrogation  grows  out  of 
a  contract  with  the  principal  debtor 
or  with  the  creditor,  it  is  the  same 
in    principle    and    has    an    equal 
claim  to  the  favor  of  a  court  of 
equity.    If,  therefore,  the  creditor 
varies  the  contract,  he    will    dis- 
charge every  one  who  has  guaran- 
teed its  fulfillment,  although  at  his 
instance  and  not    at  that  of  the 
debtor ;  Carter  v.  Jones,  5  Iredell, 
Eq.  105;  Mattheufs  v.  Aiken,  1  Com- 
stock,   595;    Talmage    v.    Burlin- 
game,  9  Barr,  21;  FeaJce  v.  Dor- 
win,  25  Vermont,  28. 

In  like  mianner,  the  alteration  of 
a  note  or  other  written  instrument, 
although  with  the  consent  of  the 
principal  debtor  and  conformably 
to  the  original  agreement  with  him, 
will  discharge  the  sureties  unless 
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they  also  agree;  Fulmer  v.  Seitz, 
18  P.  F.  Smith,  237 ;  Neff  v.  Hor- 
ner, 15  Id.  327 ;  Hanson  v.  Crawley, 
41  Georgia,  303 ;  Britlon  v.  Durker, 
46  Missouri,  591 ;  Hart  v.  Clouser, 
39  Indiana,  210.  See  Kountz  v. 
Kennedy,  15  P.  F.  Smith,  187 ;  Choke 
V.  The  a  8.,  2  Wallace,  218. 

It  has  been  stated  that  the  mis- 
feasance of  the  creditor  in  dealing 
with  the  securities  for  the  debt  is  not 
an  equitable  defence  unless  it  is 
prejudicial,  and  then   only  to  the 
extent  of  the  ensuing  loss^  but  it  is 
well  settled  that  when  the  contract 
is  varied,  either  as  it  regards  the 
time  or  manner  of  performance,  a 
court  of  equity  will  discharge  the 
surety  without  further  inquiry,  be- 
cause   the    question    whether    the 
alteration  is  beneficial  or  the  reverse 
depends  on  circumstances  that  can- 
not always  be  judicially  ascertained, 
and  the  surety  can  no  longer  re- 
quire the    principal  to  fulfill  the 
contract  in  its  original  form ;  Smith 
V.  Rice,  27  Missouri,  505 ;   Mayhew 
V.  Boyd,  5  Maryland,  102;  Fipkin 
V.  Bond,  5  Iredell,  Eq.  91 ;  Miller 
V.  Me  Can,  7  Paige,  452  ;  Bangs  v. 
Strong,   11  Id.   11 ;   7  Hill,   250 ; 
Comegys  v.  Booth,  5  Stewart,  14 ; 
Davis  V.    The    People,   1   Illinois, 
409 ;  Rathbun  v.  Warren,  10  John- 
son, 587 ;  Huffman  v.  Hurlhurt,  13 
Wend.  377 ;   Wilson  v.  Edwards,  6 
Lansing,  134;   Bethune  v.  Dozier, 
10  Georgia,  235;    see  Huline  v. 
Coles,  2  Simons,  12 ;  Ohan  v.  Ne- 
imcewicz,  8  Paige,  614;  Bonney  v. 
Bonney,  29  Iowa,  448;  Rowan  v. 
Sharp*s  Rifle  Co,,  21  Conn.  1 ;  U.S. 
V.  Corwine,  1  Bond,  339 ;  Toomer  v. 
Dickerson,  37  Georgia,  428;  Ful- 
mer V.  SeUz,  18  P.  P.  Smith,  237 ; 


Grant  v.  Smith,  46  New  York,  93 ; 
Clippinger  v.  Ogw,  2  Watts,  45; 
Boschert  v.  Bixon,  22  P.  F.  Smith, 
372,  375. 

As  the  discharge  of  the  surety  by 
a  variation  of  the  contract  does  not 
depend  on  whether  it  is  prejudicial, 
it  may,  perhaps,  take  place  al- 
though he  has  been  indemnified  by 
the  principal.  See  Myers  v.  Weils, 
5  Hill,  436;  Rittenlumse  v.  Kemp, 
37  Indiana,  258.  But  his  right  in 
this  regard  is  equitable  and  can- 
not be  exercised  without  placing 
the  property  or  securities  which 
he  has  received  from  the  principal 
in  the  hands  of  the  creditor;  ante. 
Vol.  1,  p.  174,  notes  to  Dering  v. 
Winehelsea;  Carrigan  v.  Noble,  9 
Barr,  366;  Smith  v.  Steele,  25  Ver- 
mont, 427;  Hayden  v.  Brown,  18 
Alabama,  641;  Moses  v.  Murga- 
troyd,  1  Johnson,  Ch.  1 19 :  Chiiton v. 
Bobbins,  4  Alabama,  223 ;  Eastman 
V.  Foster,  8  Metcalf,  19 ;  Curtis  v. 
Tyler,  9  Paige,  432 ;  VaU  v.  Foster, 
4Comstock,  312;  Paris  y.  HuleU, 
26  Vermont,  308 ; 

The  surety  will  be  discharged  if 
the  right  to  enforce  the  debt  be  sus- 
pended for  any  period,  however 
brief,  and  forbearance  for  a  day  will 
have  the  same  effect  as  if  it  were  for 
a  month  or  for  a  year;  Pipkin t. 
Bond,  5  Iredell,  Eq.  91 ;  Bangs  v. 
Strong,  7  Hill,  250;  Fellows  v. 
Prentiss,  3  Denio,  512 ;  Okis  v. 
Spencer,  2  Wharton,  253;  Minifee 
V.  Clark,  35  Indiana,  304;  Apper- 
son  V.  Cross,  5  Heiskell,  481 ;  Huff 
V.  Cole,  45  Indiana,  300 ;  but  this 
result  will  not  ensue  unless  the 
agreement  of  the  creditor  is  sufti- 
ciently  definite  to  bind  him  to  delay. 
See  Miller  v.  Stem,  2  Barr,  286  ; 
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Oreath  v.  Sims,  5  Howard,  192 ; 
Norris  v.  Oumwey,  2  Rudolph, 
323 ;  Alcoek  v.  HiU,  4  Leigh,  622 ; 
ChichesteT  v.  3fa8on,  7  Id.  244; 
Amistead  v.  IFo^^oc^,  2  Patton  & 
Heath,  504;  Newell  v.  Hamer,  4 
Howard  (Mis3.),  684;  PameU  v. 
iVice,  3  Richardson,  121;  The 
Bank  of  Utica  v.  Ivea,  17  Wend. 
601 ;  The  Board  of  Police  v.  Coving- 
ton, 24  Mississippi,  470.  Although, 
therefore,  a  promise  not  to  enforce 
the  contract  during  a  time  which  is 
certain  or  susceptible  of  being  re- 
duced to  certainty,  as,  for  instance, 
a  reasonable  time,  will  exonerate  the 
surety,  this  result  will  not  follow 
from  an  indefinite  promise  of  for- 
bearance.  The  criterion  is,  would 
the  creditor  have  made  himself 
liable  to  the  principal  by  proceed- 
ing against  him  immediately  aiter 
giving  the  promise?  for  if  he  would 
not,  the  legal  relation  of  the  parties 
is  unchanged,  and  there  is  no  equi- 
table ground  for  the  exoneration  of 
the  surety.  See  Moss  v.  Hall,  5 
Exchequer,  46,  50 ;  Frazer  v.  Jor- 
dan. 8  Ellis  &  Bl.  303, 309 ;  PhUpot 
V.  Briant,  4  Bingham,  117 ;  Beynolds 
V.  Ward,  5  Wend.  501 ;  Leavitt  v. 
Savage,  16  Maine,  72 ;  Hamsber- 
ger  v.  Geiger,  3  Grattan,  144; 
Hayes  v.  Wells,  34  Maryland,  512; 
Jarvis  v.  Hyatt,  43  Indiana,  463. 
An  agreement  to  wait  for  a  defi- 
nite period  and  a  sufficient  con- 
sideration for  its  support  are  con- 
sequently essential  to  a  defence 
founded  on  an  allegation  that  the 
principal  debtor  has  been  indulged. 
Frazer  v.  Jordan,  8  Ellis  &  Bl. 
303,  310;  Marshall  v.  Aiken,  25 
Vermont,  328;  Deal  v.  Cochran, 
66  North  Carolina,  269 


In  order,  moreover,  to  discharge 
the  surety  on  the  ground  of  the 
postponement  of  the  period  at  which 
the  principal  can  be  compelled  to 
Ailfill  the  agreement,  it  must  appear 
that  the  delay  is  real,  and  a  contract 
between  him  and  the  creditor  for  a 
confession  of  judgment,  with  a  stay 
of  execution,  will  not  exonerate  the 
surety  where  it  appears  that  judg- 
ment was  entered  sooner  than  it 
could  have  been  without  the  aid  of 
the  agreement,  so  that  the  remedy 
on  the  contract  was  in  fact  acceler- 
ated and  not  retarded;  Barker  v. 
Mcaure,2  Blackford,  14;  HalleU 
V.  Holmes,  18  Johnson,  28 ;  Fletcher 
V.  Gamble,  3  Alabama,  335;  Suy- 
dam    V.     Vance,  2    McLean,  99; 
Price  V.  Edmunds,  10  B.  &  C.  578 ; 
HtUme  V.  Coles,  2  Simons.  12  ;  and 
it  has  been  said  that  the  surety  will 
not  be  discharged  by  an  immaterial 
variation  of  the  contract,  nor  where 
it  could  not  have  been  prejudicial 
to  him  in  any  event;  Hollier  v. 
Eyre,  9  CI.  &  F.  1,  52 ;  Amicable 
Life  Insurance  Co,  v.  Sedgwick,  110 
Mass.   163;  Roach  v.  Simmons,  20 
Wallace,  165 ;  Clairborne  v.  Bank, 
42  Texas,  98 ;  Gardiner  v.  Harbick,  * 
21  Illinois,  129.     But  every  agree- 
ment which  fixes  a  subsequent  period 
for  the  entry  of  judgment,  and  pre- 
cludes the  creditor  from  proceeding 
until  then,  is  pnmd  facie  a  defence, 
unless    it    distinctly  appears    that 
judgment  could  not  have  been  ob- 
tained and  execution  issued  at  an 
earlier  day  in  the  ordinary  course  of 
legal   procedure;    and    the  courts 
have  in  some  instances  reused  to 
enter  upon  an  investigation  of  this 
question,  or  allow  the  creditor  to 
show  that  time  was  gained  by  the 
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seemiDg  delay ;  Clippinger  v.  Oreps, 
2  Watts,  45 ;  Bower  v.  Tiermann,  3 
Denio,  378 ;  Young  v.  LitUejokn,  2 
Hawks,  526 ;  Comegys  v.  Booth,  3 
Stewart,  14. 

It  is  well  settled  that  an  agree- 
ment to  give  time  to  the  principal, 
or  vary  the  contract  in  any  other 
particular,  will  not  exonerate  the 
surety  when  made  with  a  reserva- 
tion of  his  equity,  for  under  these 
circumstances  he  is  still  entitled  to 
insist  on  a  fulfillment  of  the  con- 
tract as  originally  framed,  or  to 
perform  it  himself,  and  then  look  to 
the  principal  for  indenmity.  The 
only  way  in  which  such  an  agree- 
ment can  affect  him  is  by  inducing 
the  creditor  to  forbear  longer  than 
he  might  otherwise  have  done,  and 
as  it  is  not  incumbent  on  the  latter 
to  be  diligent,  there  can  be  no  right 
to  complain  of  his  entering  into  an 
agreement  for  delay  which  does 
not  tie  the  hands  of  the  surety ; 
ClaggeU  v.  Salmon^  5  Oill  &  John- 
son, 314;  Bangs  v.  Strong,  10 
Paige,  11 ;  Prout  v.  The  Branch 
Bank,  7  Alabama,  309;  Viele  v. 
Hoag,  24  Vermont,  46;  Voiles  v. 
Green,  43  Indiana,  374.  The  re- 
sult will,  moreover,  be  the  same 
where  the  creditor '  reserves  the 
right  to  proceed  against  the  surety, 
which  necessarily  implies  that  the 
surety  may  protect  himself  by  pro- 
ceeding against  the  principal ;  Wil- 
lis V.  De  Castro,  4  C.  B.  N.  8. 
215.;  NichoUs  v.  Morris,  3  B.  &  Ad. 
41 ;  HvbheU  v.  Carpenter,  1  Selden, 
171';  Lohier  v.  Loring,  6  Gushing, 
537  ;  Hearsley  v.  Cole,  16  M.  &  W. 
128 ;  Yates  v.  Donaldson,  5  Mary- 
land, 389  ;  Campbell  v.  Booth,  8  Id. 
107;  Lysaght  v.  Phillips,  5  Duer, 


100;  Hagey  v.  HiU,  25  P.  F. 
Smith,  108;  Hunt  v.  Knox,  34  Miss. 
655. 

It  is  obvious  that  the  surety  can- 
not complain  of  a  variation  to 
which  he  agreed,  whether  his  as- 
sent was  given  at  the  time  of  enter- 
ing into  the  contract  or  afterwards 
(Reddish  v.  Watson,  5  Ohio,  510 ; 
Baldwin  v.  The  Western  Reserve 
Bank,  5  Id.  273;  Hunter  v.  Jcft, 
4  Raudolph,  104;  Suydamy,  Vance, 
2  McLean,  99 ;  Ammons  v.  White- 
head, 31  Mississippi,  99  ;  Bruen  v. 
Marquand,  17  Johnson,  68  ;  HolUer 
V.  Eyre,  9  Clarke  &  F.  1 ;  Furber 
V.  BaeseU,  2  Duvall,  433 ;  Treat  v. 
Smith,  54  Maine,  112;  Adams  v. 
Way,  32  Conn.  160;  WHght  v. 
Storrs,  32  New  York,  691 ;  6  Bos- 
worth,  600 ;  Rice  v.  Isham,  4  Abb. 
App.  Dec.  37 ;  Voiles  v.  Oreen,  43 
Indiana,  374),  and  whether  it  was 
expressed  in  terms  or  implied  from 
usage,  or  the  previous  dealings  of 
the  parties ;  The  Strafford  Bank  v. 
Crosby,  8  Maine,  191 ;  Aleoek  v. 
Hill,  4  Leigh,  622.  Hence,  one  of 
the  makers  of  a  note  who  executes 
it  as  surety,  with  a  view  to  its  being 
discounted  at  bank  for  the  benefit 
of  the  principal,  will  not  be  dis- 
charged by  its  renewal  at  maturity, 
if  he  knew  when  he  affixed  his  sig- 
nature that  the  course  of  business 
in  the  part  of  the  country  where 
the  transaction  occurred  was  to 
renew  such  notes  on  receiving  the 
interest  in  advance,  or  a  part  pay- 
ment of  the  principal ;  7%€  Strafford 
Bank  v:  Crosby,  8  Maine,  191 ;  The 
Freeman's  Bank  v.  Rollins,  13  Id. 
202 ;  Crosby  v.  WyaU,  23  Id,  166 ; 
The  Oxford  Bank  v.  Lewis,  8  Pick. 
458;  The  Blaekstone  Bank  Y,  HUl, 
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10  Id.  129.  But  his  assent  will  not 
be  implied  without  proof  that  such 
was  the  usual  course  of  business, 
and  that  it  was  known  to  the  surety ; 
Crosby  v.  WycUi,  10  New  Hamp- 
shire, 318 ;  The  Savings  Bank  v. 
ma,  11  Id.  335. 

To  render  an  alleged  gift  of  time 
an  equitable  defence,  it  must  appear 
that  time  was  actually  given,  or, 
in  other  words,  that  something  was 
said  or  done  which  varied  the  obli- 
gation of  the  principal  and  entitled 
him  to  postpone  the  Ailfillment  of 
the  contract.    Hence,  a  promise  of 
forbearance  will  not  exonerate  the 
surety  if  it  is  wanting  in  any  of 
the  requisites  to  a  valid  agreement. 
The  question  in  every  such  case  is, 
could  the  promise  have  been  en- 
forced by  the  principal  as  a  defence 
or  cause  of  action,  for  if  it  could 
not  it  is  legally  invalid,  and  will 
not  be  an  equitable  discharge ;  Dra- 
per V.  Rameyn,  8  Barb.  166 ;  Toth 
sey  V.  Bishop,  22  Iowa,  178 ;  Hunt 
V.  FostlewaU,  28  Id.  427 ;  Davis  v. 
Oraham,  29  Id.  514 ;  OhemdorffY. 
Bank,  31  Maryland,  126 ;  Hayes  v. 
WeUs,  34  Id.  512 ;  Rucker  v.  Rob- 
inson, 38  Wisconsin,  154;  Lane  v. 
Kennedy,  23  P.  F.  Smith,  182, 193. 
This  definition  was  cited  and  adopt- 
ed by  Isham,  J.,  in  delivering  judg- 
ment in  Wheeler  v.   WaMmm,  24 
Vermont,  293,  and  would  seem  to 
be  well    founded    in    the  general 
course  of  decision. 

In  the  absence  of  a  seal  or  a  con- 
sideration a  new  agreement  between 
the  creditor  and  principal  is  neces- 
sarily inoperative,  and  cannot  there- 
fore be  relied  on  by  'any  of  the 
parties  to  the  contract;  Lane  v. 
Kennedy;  Brvbaker  v.  Okeson,  12 


Casey,    619;    McLemore   v.   Povh 
ell,   12  Wheaton,  554;    Oreath  v. 
Sims,  5   Howard,   192;  Bailey  v. 
Adams,  10  New  Hampshire,  162; 
Clairbome  v.  Bank,  42  Texas,  98  ; 
Blaekdone  Bank  v.  Hill,  10  Pick. 
129;  Bagley  v.  Buzzell,  19  Maine, 
88;     Wayne   v.  Kirby,  2    Bailey, 
551 ;  Rhoads  v.  Frederick,  8  Watts, 
448;   Sharp    v.  Fagin,   3    Sneed, 
541.     What  is  a  consideration  for 
such  a  contract  depends    on    the 
principles  which  apply  when  other 
contracts  are  in  question;  but  it 
may    be    said    in  general  that  a 
promise  by  one  of  the  parties  to  an 
agreement  to  waive  or  vary  any 
ri^ht  which  it  confers,  will  uphold 
a  promise  by  the  opposite  party  not 
to  enforce  the  agreement  as  origi- 
nally made ;  and  it  is  not  less  well 
settled  that  where  the  consideration 
for    a   promise  of  forbearance   is 
legally  sufficient,  a  court  of  equity 
will  not  inquire  whether  it  is  ade- 
quate ;  Whittle  v.  Skinner,  23  Ver- 
mont,  331.    Hence,  a  promise  by 
a  principal  debtor  to  pay  part  of 
the  debt  before  it  matures,  is  a  con- 
sideration for    a  promise  to  give 
time  for  the  payment  of  the  residue, 
which  will   exonerate  the   sureties 
(  Uhler  V.  Applegate,  2  Casey,  140 ; 
Austin  Y,  Dorwin,  21  Vermont,  38; 
Matthewson  v.  Bank,  45  New  Hamp. 
104 ;   Woodford  v.  Dow,  34  Illinois, 
424 ;  Hunt  v.  Knox,  34  Mississippi, 
653 ;  Hartman  v.  Danver,  24  P.  F. 
Smith,  36 ;  Orawford  v.   Oaveden, 
33    Georgia,    173),    although    an 
agreement  for  time  cannot  be  sus- 
tained by  a  promise  to  fulfill  an  ob- 
ligation which  is  already  due ;  Mo- 
Oann  v.  Dermott,  18  New  Hamp. 
528;  Jarvis  v.  Hyatt,  43  Indiana, 
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163;  Abel  v.  Alexander ^  45  Id. 
323;  'David  v.  Malone,  48  Ala- 
bama, 428;  Sharp  v.  Fagin^  3 
Sneed,  541 ;  So  the  payment  of  in- 
terest in  advance  is  primd  fade 
evidence  of  an  agreement  for  for- 
bearance, and  consequently  a  de- 
fence to  the  sureties  in  the  original 
agreement ;  The  Bank  v.  Peorce,  31 
Vermont,  711 :  Preston  v.  Hen- 
ning,  6  Bush,  556 ;  Christner  v. 
Brown,  16  Iowa,  136  ;  Bosey,  WUr 
liam8f  5  Kansas,  483  ;  Abel  v.  Alex- 
ander, 45  Indiana,  523 ;  Hamilton 
V.  Winterrowd,  43  Id.  393,  399. 
The  question  is,  nevertheless,  one  of 
intention,  and  the  court  will  not 
infer  a  contract  to  extend  the  debt 
where  the  acts  and  declarations  of 
the  parties  show  that  such  was  not 
their  design ;    Hunt  v.  PoaUewaU, 

28  Iowa,  427;  Davis  v.  Qraham, 

29  Id.  514. 

It  has  been  held  in  some  instances 
that  a  promise  to  pay  the  debt  with 
interest  at  a  future  day,  is  not  a 
consideration  which  will  sustain  an 
agreement  for  forbearance,  or  dis- 
charge the  surety,  because  it  gives 
the  creditor  nothing  that  he  might 
not  have  had  without  the  promise; 
Abel  v..  Alexander,  45  Indiana,  523 ; 
and  such  is  undoubtedly  the  rule, 
unless  a  higher  rate  of  interest  is 
reserved,  or  the  effect  is  to  preclude 
the  payment  of  the  debt  before  the 
time  fixed  by  the  new  agreement. 
See  Hess  v.  Cole,  45  Indiana,  300 
McCowh  V.  Kitridge,  14  Ohio,  348 
2  American  Lead.  Cases,  469, 5  ed. 
The  Wakefield  Bank  v.  TruesdeU, 
65  Barb.  602. 

"  When  a  debtor,"  said  Worden, 
J.,  in  Hamilton  v.  Winierrowd,  43 


Indiana,  396,  ^'pays  to  his  creditor 
interest  in  advance  on  money  which 
he  owes  him  and  the  creditor  receives 
it  as  such,  in  the  absence  of  any 
understanding  to  the  contrary  the 
implication  is  irresistible  that  the 
debtor  is  to  have  the  use  of  the  money 
during  the  time  for  which  interest 
is  paid,  and  that  the  creditor  shall 
forbear  collection  dnriog  the  same 
time.  We  think  the  law  clearly 
implies  an  agreement  for  forbear- 
ance in  such  case.  We  are  aware 
that  in  Massachusetts,  and  some 
other  States  following  her,  a  con- 
trary doctrine  has  been  apparently 
held,  but  other  authorities  sustain 
the  view  which  we  take  of  the  law 
in  this  respect ;  Oroshy  v.  Wyait,  10 
New  Hamp.  318 ;  New  Hamjuhire 
Savings  Bank  v.  CoUsord,  15  Id. 
119."  See  Jones  v.  Brown,  11  Ohio 
N.  S.  601,  609. 

A  surety  will  not  be  discharged 
by  an  agreement  to  forbear  proceed- 
ing against  the  principal  debtor 
unless  it  is  so  far  fulfilled  by  the 
latter  that  it  could  be  enforced  by 
him ;  and  when  the  consideration  is 
performance  as  distinguished  from 
a  promise  to  perform,  the  burden  is 
on  the  surety  to  show  that  the  con- 
sideration was  actually  given ;  see 
Vemm  v.  Farley,  1  M.  A  W.  316 ; 
LeavOt  v.  Savage,  16  Maine,  72; 
Hunt  V.  Knox,  34  Miss.  655. 

A  declaration  that  the  debt  has 
been  discharged  by  the  principal,  or 
a  promise  to  look  exclusively  to  him, 
which  would  be  a  nudum  pactuimwad 
inoperative  if  r^arded  merely  as 
a  contract,  may,  nevertheless,  dis- 
charge th^  surety  by  leading  him 
to  surrender  the  securities  for  die 
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debt  to  the  piincifMd  or  to  omit  pro- 
ceeding against  him ;  see  Carpenter 
V.  -Etn^r,  9  Metcalf,  611 ;  WUsan  v. 
Qreen,  25  Vermont,  460 ;  Hogeboam 
V.  Husgick,  4  Id.  131;  B<iker  v. 
Briggs,  8  Pick.  122;  Harris  ▼. 
Braoka,  21  Id.  195 ;  The  Westmore- 
land Bank  V.  KlingenemUh,  7 
Watts,  623 ;  Kingaky  v.  Vernon,  4 
Sandford,  361. 

In  like  manner  the  surety  will 
not  be  £reed  from  liability  by  an 
agreement  for  time  of  which  the 
consideration  is  usurious;  Vilas  v. 
Jonee,  1  Comstock,  274;  Schroqh 
pel  ▼.  Shaw,  6  Barb.  580;  Pyle 
Y.  Bostock,  10  Alabama,  589;  11 
Id.  256;  Tudor  Y.  Ooodloea,  1  B. 
Monroe,  322 ;  Fyke  v.  Clark,  3  Id. 
262 ;  ScoU  y.  HuU,  6  Id.  285 ;  An- 
derson V.  Mannon,  7  Id.  217 ; 
Mount  V.  Tappy,  7  Bush,  617; 
Standclift  v.  Allen,  14  Vermont, 
258;  Meiswinkle  v.  Jung,  30  Wise. 
361 ;  Hurd  v.  Podlewait,  28  Iowa, 
427;  Halstead  v.  Broim,  17  In- 
diana, 202  ;  Abel  v.  Alexander,  45 
Id.  530  (overruling  Pierce  v.  GoU»- 
berry,  31  Id.  62);  Oalbraith  v. 
Fti^^prton,  53  Illinois,  126;  Hartman 
V.  Danver,  24  P.  F.  Smith,  36 ;  Jones 
V.  Trusdell,  8  C.  E.  Green,  554;  nor 
where  the  agreement  is  invalidated 
by  the  statute  of  frauds ;  Agee  v. 
I^le,  8  Alabama,  948  ;  nor  where 
it  does  not  go  into  effect  in  conse- 
quence of  the  non-fulfillment  of  a 
condition  precedent ;  Payne  v.  The 
Commercial  Bank,  6  Smedes  &  Mar- 
shall, 24;  Hamsberger  v.  Oeiger, 
3  Grattan,  146 ;  HoUier  v.  Eyre,  9 
CI.  &  F.  1,  52. 

The  performance  of  an  illegal 
agreement  may,  nevertheless,  give 
rise  to  a  contract  which  the  law 


will  enforce,  and  the  creditor  may 
consequently  exonerate  the  surety 
by  receiving  the  consideration  for  a 
promise  which  was  made  on  Sunday, 
and  therefore  void;  Uhler  v.  Ap- 
plegate,  2  Casey,  140. 

It  has  also  been  held,  that  when 
usurious  interest  is  paid  in  con- 
sideration of .  a  promise  of  for- 
bearance, the  surety  will  be  dis- 
charged, because  the  creditor  is 
particeps  eriminis  and  cannot  allege 
the  illegality  of  the  agreement  as  a 
cause  for  setting  it  aside ;  Vilas  v. 
Jones,  10  Paige,  76;  Draper  v. 
Treseote,  29  Barbour,  401 ;  Austin 
V.  Dorwin,  21  Vermont,  38;  Turrill 
V.  Boynton,  23  Id.  142 ;  Billington  v. 
Wagoner,  33  New  York,  31 ;  but  the 
soundness  of  this  conclusion  has 
been  denied  in  other  instances,  on 
the  ground  that  such  agreements 
are  prohibited  by  statute  and  mere- 
ly void;  Armisiead  v.  Ward,  2 
Patton  &  Heath,  604;  La  Farge 
V.  JTcrter,  6  Selden,  241 ;  Oalbraith 
V.  FvUerion,  53  Dlinois,  126 ;  and 
it  would  seem  to  be  inadmissible, 
unless  the  usurious  interest  is  paid 
in  advance;  Vitas  v.  Jones;  Fyke 
V.  Chrk,  3  B.  Monroe,  262 ;  ScoU  v. 
HiU,  6  Id.  285  ;  PaUon  v.  Shanklin, 
14  Id.  325 ;  Hamilton  v.  Winterroiod, 
43  Indiana,  393;  2  Am.  Lead. 
Cases,  470,  5  ed.  ' 

Agreeably  to  the  weight  of  au- 
thority, the  "  sureties  of  an  officer, 
upon  his  official  bond,  are  liable  for 
the  faithful  performance  of  all  duties 
imposed  upon  such  officer,  whether 
by  laws  enacted  previous  or  subse- 
quent to  the  execution  of  the  bond, 
which  properly  belong  to,  and  come 
within  the  scope  of,  the  particular 
office,  though  not  for  those  which 
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have  no  connection  with  it,  and  can- 
not be  presumed  to  have  entered 
into  the  contemplation  of  the  par^ 
ties  at  the  time  the  bond  was  exe- 
cuted;" lUinoU  V.  Bidgway,  12 
Illinois,  14;  Smith  v.  Peoria,  69 
Illinois,  413,  425 ;  The  People  v. 
Vilas,  36  New  York,  459 ;  Moaney 
v.  The  State,  13  Missouri,  71 ;  Ooulr 
ter  V.  Morgan,  12  B.  Monroe,  278 ; 
The  People  v.  McHvUon,  2  Oilman, 
216.  So  a  legislative  extension  of 
the  time  within  which  a  public 
officer  is  to  pay  over  money,  or  per- 
form any  other  duty  appertaining  to 
his  office,  will  not  exonorate  his 
sureties;  The  People"^,  Vilas;  The 
State  V.  Carkton,  1  Gill,  249;  Kinr 
die  V.  The  State,  7  Blackford,  586. 

When  a  parol  dispensation  with 
the  performance  of  a  sealed  agree- 
ment is  sustained  by  a  consideration 
it  will  be  enforced  by  a  chancellor, 
and  may  consequently  be  an  equi- 
table defence  to  the  parties  who  have 
made  themselves  answerable  for 
the  fulfillment  of  the  contract  as 
sureties  or  guarantors;  Smith  v. 
Turner,  1  McCord,  Ch.  443  ;  The 
Bank  V.  Leavitt,  5  Ohio,  207  ;  The 
Bank  v.  Hoge,  6  Id.  17  ;  Artcher  v. 
Douglass,  5  Denio,  509  ;  Dickerson 
V.  The  Commissioners,  6  Indiana, 
128 ;  Locke  v.  The  United  States, 
3  Mason,  446;  Stq[>to  v.  Harvey,  7 
Leigh,  501;  Tate  v.  Wymond,  7 
Blackford,  240;  Oarr  v.  Hovxird, 
8  Id.  190;  Yaies  v.  Donaldson,  5 
I^aryland,  389;  Devers  v.  Boss,  10 
Orattan,  252. 

The  effect  of  such  a  waiver  as  a 
legal  defence  depends  on  whether 
the  surety  has  made  himself  pri- 
marily answerable  for  performance 
by  the  principal.    If  A.  and  B. 


enter  into  a  joint  bond,  one  as  prin- 
cipal, the  other  as  surety,  and  A  is 
exonerated  from  paying  at  the  day, 
B.  will  not  be  discharged,  because 
the  license  is  revocable,  and  does 
not  preclude  the  obligee  from  insist- 
ing on  an  exact  fulfillment  of  the 
bond ;  Davey  v.  Prendergrass,  5  B. 
&  Aid.  187.  It  is  well  settled  that 
a  specialty  cannot  be  varied  by 
paroly  except  on  equitable  grounds ; 
Cordevant  v.  Hunt,  8  Tauntou,  596  ; 
West  V.  Blahjoay,  2  M.  A  O.  729;  1 
Smith's  Leading  Cases,  7  Am.  ed. 
The  case  is  widely  different  where 
B.  covenants  that  A.  shall  pay,  and 
if  time  is  given  to  A.,  B.  will  be 
discharged,  because  the  creditor  can- 
not recover  for  a  default  which  he  has 
sanctioned,  and  B.  is  not  bound  by 
the  new  agreement  to  which  he  is 
not  a  party ;  see  The  United  States 
V.  HoweU,  4  W.  0.  C.  R.,  620 ;  Flem- 
ing V.  GUlbert,  3  Johnson,  528 
Langioorthy  v.  Smith,  2  Wend.  587 
Leavitt  V.  Savage,  16  Maine,  72 
MarshaU  v.  Oraig,  1  Bibb,  379 ;  2 
American  Leading  Cases,  434,  590, 
5ed. 

Agreeably  to  some  of  the  authori- 
ties, when  judgment  is  obtained 
against  the  surety,  he  becomes  pri- 
marily liable,  and  cannot  rely  on  a 
subsequent  gift  of  time  to  the  prin- 
cipal debtor  as  a  ground  of  exonera- 
tion ;  Bryant  v.  BudeseU,  4  Heiskell, 
656 ;  La  Farge  v.  Herter,  3  Denio, 
157 ;  Naylor  v.  Moody,  3  Black- 
ford, 92 ;  Deberry  v.  Adams,  9  Yea- 
ger,  52 ;  Findlay  v.  The  Bank  of 
the  United  States,  2  McLean,  44; 
Bay  V.  TaUmadge,  5  Johns.  Qi. 
305.  These  decisions  proceed  <ui 
an  erroneous  view  of  the  surety's 
equity,  which  depends  not  on  his 
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relation  to  the  creditor,  but  on  his 
right  to  an  indemnity  from  the 
principal  debtor,  and  the  consequent 
obligation  of  the  creditor  to  do  no 
act  by  which  that  right  may  be 
frustrated.  It  follows  that  as  a 
judgment  does  not  vary  the  relative 
position  of  the  principal  and  surety, 
so  it  will  not  place  the  surety  in 
a  worse  position  as  it  regards  the 
creditor,  or  preclude  him  from  re- 
quiring that  the  remedies  of  the 
creditor  shall  be  preserved  intact 
for  his  benefit.  It  is  accordingly 
established,  under  the  more  recent 
course  of  decision,  that  time  given 
to  the  principal,  or  a  material 
variation  of  the  contract  in  any 
other  particular,  will  discharge  the 
surety  as  effectually  after  judgment 
as  before  (Morton  v.  Rice,  19  Mis- 
souri, 263 ;  Smith  v.  Rice,  27  Id.  505 ; 
The  Commomoealth  v.  Miller^  8  Serg. 
&  Rawle,  452 ;  Potts  v.  Nathans,  1 
Watts  &  Serg.  155  ;  The  Manufac- 
turers' Bank  v.  The  Bank  of  Pennsyl- 
vania, 7  Id.  335 ;  Talmage  v.  Bur- 
lingame,  9  Barr,  21 ;  Boschert  v. 
Broim,  22  P.  P.  Smith,  372 ;  Carpenr 
ter  V.  King,  9  Metcalf,  511 ;  Bangs  v. 
Strong,  10  Paige,  11 ;  7  Hill,  250 ;  4 
Comstock,  315;  Boughton  v.  The 
Bank  of  Orleans,  2  Barbour,  Ch. 
458 ;  Storrns  v.  Thorn,  3  Barbour, 
314;  Hvhhell  v.  Carpenter,  5  Id. 
520;  La  Farge  v.  Hert^,  11  Id. 
159 ;  Trotter  v.  Strong,  63  Illinois, 
272),  although  he  may  be  unable 
to  take  advantage  of  the  defence 
without  the  aid  of  a  court  of  equity ; 
see  Smith  v.  Rice;  Marshall  v. 
Aiken,  25  Vermont,  328 ;  Herrick 
V.  The  Ocean  County  Bank,  1  Wil- 
liams, 584. 

It  has  been  held  that  as  an  in- 


dorser  who  receives  value  is  not  a 
surety,  although  the  form  of  the  in- 
strument renders  him  a  guarantor, 
he  will  not  be  discharged  by  an 
agreement  to  forbear  proceeding 
against  the  maker  afler  his  own  lia- 
bility has  been  fixed  by  a  judg- 
ment; see  Lennox  v.  ProtU,  3 
Wheaton,  520;  Poll  v.  Ford,  2 
Chitty,  125;  Pitts  v.  Congdon,  2 
Comstock,  352.  Such  a  conclusion 
is  questionable,  because  the  right  of 
an  indorser  to  subrogation  is  not 
less  clear  than  that  of  a  surety,  and 
he  may  with  equal  justice  complain 
of  any  act  by  which  it  is  prejudiced. 
The  better  opinion  would  conse- 
quently seem  to  be  that  the  relation 
between  the  maker  and  the  indorser 
of  a  note  and  the  obligation  which 
the  holder  of  it  is  under  as  it  re- 
gards both  of  them,  is  not  varied  by 
his  obtaining  judgment ;  see  Smith 
V.  Rice;  The  Manufacturers*  Bank 
V.  The  Bank  of  Penna.,  7  Watts  & 
Serg.  335. 

It  is  well  settled  that  taking  a 
bill  or  note  payable  at  a  future 
day  for  an  existing  debt,  implies  an 
agreement  to  wait  until  the  instru- 
ment matures,  which  will  discharge 
all  the  parties  who  are  secondarily 
liable  for  the  payment  of  the  debt 
as  sureties  or  guarantors;  Okie  v. 
S^f>encer,  2  Wharton,  253;  Mercer 
V.  Lancaster,  5  Barr,  160  ;  Myers  v. 
Welles,  5  Hill,  463;  Fellotus  v. 
Prentiss,  3  Denio,  512 ;  Bangs  v. 
Mosher,  23  Barb.  478;  Chickasaw 
Co.  V.  Pitcher,  36  Iowa,  593; 
Brooks  V.  Wright,  13  Allen,  72; 
Andretos  v.  Marrett,  58  Maine,  539 ; 
Appleton  V.  Parker,  15  Gray,  173 ;  2 
American  Leading  Cases,  275, 5  ed. 
The  inference  is,  nevertheless,  one 
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of  fact,  and  may  be  repelled  by 
proof  that  the  note  was  taken  as 
collateral  security  and  not  as  condi- 
tional payment ;  Armisteadv.  TTard, 
2  Patton  &  Heath,  504 ;  M%i>ood  v. 
Deifmdorf,  5  Barb.  398;  Weakly 
V.  BeU,  9  Watts,  273;  Shaw  v.  The 
Church,  3  Wright,  226 ;  Eipley  v. 
Oreenleaf,  2  Vermont,  129 ;  Pring 
V.  Clarhon,  1  B.  &  C.  14 ;  Wade 
y.  Stxtnton,  5  Howard,  631 ;  Fahie 
V.  Voorhees^  26  Wisconsin,  522 ;  Ap- 
pleton  V.  Parker,  15  Gray,  173.  It 
does  not,  moreover,  arise  in  the  case 
of  rent,  or  of  a  debt  secured  by  a  bond 
or  judgment;  Paine  v.  Voorheea,  26 
Wisconsin,  522  (see  2  American 
Leading  Cases,  282),  although  the 
opinion  of  the  Court  of  Exchequer 
in  Baker  v.  Walker,  14  Mees  & 
Welsby,  465,  would  seem  to  point 
the  other  way. 

It  is  hardly  requisite  to  say  that 
receiving  bonds,  mortgages,  stocks, 
or  value  in  any  other  form  from 
the  principal,  will  not  affect  the  po- 
sition of  the  creditor  as  r^ards  the 
surety,  unless  he  enters  into  some 
new  agreement  which  varies  or  ex- 
tends the  original  obligation ;  The 
Bank  of  Utica  v.  Ivea,  17  Wend. 
501 ;  Eltoood  v.  Deifendorf,  5  Barb. 
S.  C.  398;  Remsen  v.  Graves,  41 
New  York,  471 ;  Wade  v.  StarUon, 
5  Howard,  631 ;  The  United  States 
V.  Hodge,  6  Id.  279;  Cruger  v. 
Burke,  11  Texas,  694 ;  Hemaberger 
V.  Keimey,  13  Grattan,  511 ;  Oxley 
V.  Storer,  54  Illinois,  159  ;  Spangler 
V.  Shuffer,  19  P.  F.  Smith,  255; 
Hayes  v.  Wells,  34  Md.  512.  See 
Chickasaw  Co.  v.  POcher,  36  Iowa, 
593. 

A  promise  to  pay  the  debt  may 
operate  as  a  waiver  of  a  defence 


arising  from  an  alteration  of  the  con- 
tract, or  the  creditor's  negligence; 
The  Bank  v.  Monmouth,  66  Illinois, 
331 ;  Morgan  v.  Peet,  32  Id.  281 ; 
Fowler  v.  Brooks,  13  New  Hamp. 
241 ;  Th(ymton  v.  Wynn,  12  Whea- 
ton,  183;  The  Amicable  Life  Ins. 
Co.  V.  Sedgwick,  110  Mass.  163; 
but  this  result  will  not  follow  unless 
the  circumstances  which  operate  as 
a  discharge  are  known  to  the  surety 
at  the  time  of  his  entering  into  the 
new  engagement;  The  Neto  Hamp- 
shire Savings  Bank  v.  Coleord,  15 
New  Hamp.  119 ;  2  American  Lead. 
Cases,  476,  5  ed. 

The  relation  of  principal  and 
surety  does  not  depend  on  the  form 
of  the  contract,  but  may  exist  not 
only  where  the  surety  is  jointly 
bound,  but  where,  as  in  the  case  of 
a  note  made  for  the  accommodation 
of  the  payee,  he  appears  on  the  face 
of  the  instrument  as  the  debtor,  and 
the  principal  as  the  person  to  whom 
the  obligation  is  incurred ;  Ltee  v. 
Rook,  Mosely,  378 ;  Moore  v.  The 
Wesley  Church,  10  Barr,  273; 
Mauri  v.  Heffeman,  13  Johnson, 
58  ;  Apgar  v.  Hiler,  4  New  Jersey, 
812 ;  ante,  vol.  1, 164, 186,  notes  to 
Bering  v.  Witichelsea, 

It  is  accordingly  conceded  that 
one  of  several  joint  contractors  may 
show  that  he  entered  into  the  con- 
tract for  the  benefit  of  the  otbere 
without  sharing  in  the  conridera- 
tion,  and  should  therefore  be  indem- 
nified  by  them ;  but  it  has  be^i  ooo- 
tended  that  although  this  may  be 
done  collaterally  between  parties 
of  the  same  part,  it  cannot  be 
done  in  a  suit  brought  direct!  j  on 
the  contract  by  the  party  of  the 
opposite  part;  Ashbee  v.  IHdduek, 
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1  M.  &  W.  564;    Ward  v.  Johnr 
wn,  6  Munford,  6 ;  Steptoe  v.  Har- 
vey,   7    Leigh,    501 ;    Deberry    v. 
Adamsy   9  Yerger,   52;  Dozier  v. 
Lea,  7  Humphreys,  520 ;  Pintard  v. 
Davis,  1  Zabriskie,  632;   Yates  y. 
Donaldson,  5  Maryland,  389 ;  Bull 
V.  AUen,  19  Coim.  101 ;  Strong  v. 
Foster,  17  C.  B.  201 ;  TaU  v.  Fy- 
771071(2,  7  Blackford,  240;  Locke  v. 
T^  Ufii^  iSSa^,  3  Mason,  446. 
In  Rees  v.  Berrington,  Lord  Lough- 
borough   observed,  in    conformity 
with  this  view,  that  where  the  par- 
ties are  bound  jointly  and  severally 
the  surety  cannot  aver  in  pleading 
that  he  is  a  surety ;  ante,  1869.    This 
argument  is  fallacious,  because  the 
motive  for  reducing  the  contract  to 
writing  is  to  define  the  relation  be- 
tween the  obligors  and  obligee,  and 
it  does  not,  therefore,  preclude  proof 
of  the  relation  which  the  obligors 
bear  to  each  other;  The  Farmers* 
Bank  v.  Eathbone,  26  Vermont,  19, 
24 ;  2  American  Leading  Gases,  429, 
442,  5  ed.    The  weight  of  authority, 
accordingly,  is  that  the  equity  of  the 
surety  may  be  shown,  although  the 
contract  is  under  seal  and  there  is 
nothing  on  the  face  of  the  instru- 
ment to  indicate  that  he  is  not  a 
principal ;    Pain    v.    Packard,  13 
Johnson,  174 ;  Schroeppel  v.  Shaw, 
5  Barbour,  580 ;  3  Comstock,  446 
Artcher  v.  Douglass,  6  Denio,  609 
Wilson  V.  Oreen,  25  Vermont,  450 
HoU   V.    Bodey,    6    Harris,   207 
The  Bank  v.  Hoge,  6   Ohio,  17 
The  Orafton  Bank  v.  Kent,  4  New 
Hamp.   221 ;   Smith   v.    Tunno,   1 
McCord,  Ch.    443;    Dickerson    v. 
The  Commissioners,  6  Indiana,  128 
Harris  v.  Brooks,  21   Pick.    196 
Carpenter  v.  King,  9  Metcalf,  611 


The  Branch  Bank  v.  James,  9  Ala- 
bama, 949;  Rose  v.  Williams,  6 
Kansas,  483 ;  Jones  v.  Fleming,  15 
La.  An.  522 ;  Davies  v.  Stainbank, 
6  De  G.  M.  ik  G.  679 ;  HoUier  v. 
Eyre,  9  CI.  &  F.  1,  51 ;  Pooley  v. 
Harradine,  7  Ellis  &  Bl.  431,  434, 
441 ;  Fowler  v.  Alexander,  1  Heis- 
kell,  425 ;  Rose  v.  Williams,  5  Kan- 
sas, 483 ;  2  American  Leading  Cases, 
444,  5  ed.  An  estoppel  should  be 
certain,  and  will  not  be  deduced 
inferentially  from  language  which 
admits  of  a  different  interpretation. 

The  question,  nevertheless,  de- 
pends on  the  intention  of  the  par- 
ties as  disclosed  by  their  words,  and 
one  who  expressly  agrees  to  be  an- 
swerable as  a  principal  cannot  show 
that  he  is  a  surety,  or  take  advan- 
tage of  the  equities  incident  to  that 
relation.  The  doctrine  was  applied 
in  Sprigg  v.  The  Bank,  10  Peters, 
257;  14  Id.  201,  in  a  suit  on  a 
bond,  and  again  in  The  ClaremonJt 
Bank  v.  Wood,  10  Vermont,  582, 
where  the  question  arose  on  a  pro- 
missory note. 

Agreeably  to  some  of  the  authori- 
ties, the  acceptor  of  a  bill  of  ex- 
change or  the  maker  of  a  note  is 
within  this  principle,  and  cannot 
rely  on  his  «having  put  his  name  to 
the  instrument  without  considera- 
tion, for  the  accommodation  of  the 
payee,  as  a  reason  why  he  should  be 
discharged  by  time  given  to  the 
latter;  Fenbum  v.  Pocock,  5  Taun- 
ton, 192 ;  The  Bank  of  Montgomery 
V.  Walker,  9  Berg.  &  Rawle,  229 ;  12 
Id.  382 ;  Leuris  v.  Hanchman,  2  Barr, 
416;  Murray  v.  Judah,  6  Cowen, 
484;  Clopper  v.  The  Union  Bank 
of  Maryland,  7  Harris  &  J.  92; 
The  Farmers  and  Mechanics*  Bank 
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V.  Rathbone,  26  Vermont,  19  ;  The 
Bank  of  Ireland  v.  Beresford,  6 
Dow,  233;  Harrison  v.  CourUand, 
3  B.  ifc  Ad.  36 ;  The  Howard  Bank- 
ing  Co.  V.  WekhvMin,  6  Bosworth, 
280.  The  rule  was  applied  in  The 
Bank  of  Montgomery  v.  Walker^ 
and  Murray  v.  Judah^  6  Gowen, 
484 ;  and  the  better  opinion  seems 
to  be  in  conformity  with  these 
decisions,  that  one  who  renders 
himself  primarily  liable  for  the 
payment  of  a  negotiable  instrument 
cannot  show,  as  against  the  holder, 
that  his  liability  is  in  fact  secondary. 
The  inclination  of  the  recent  Eng- 
lish decisions  is^  nevertheless,  that 
negotiable  instruments  are  not  ex- 
ceptions to  the  general  rule  that  a 
creditor  who  knowingly  prejudices 
the  surety *s  right  to  indemnity  will 
be  precluded  from  enforcing  the 
contract  as  against  him.  See  Pooley 
V.  Harradine,  7  Ellis  &  Bl. 
430 ;  Davies  v.  Staifibank,  6  De  6. 
M.  &  G.  677 ;  LaxUm  v.  PeaJt,  2 
Campbell,  185;  Ex  parte  Olendin- 
ning,  1  Buck^  171 ;  The  Farmers^ 
Bank  v.  Baihbone,  26  Vermont,  19. 
As  the  privilege  of  the  surety  is  an 
equity,  it  is  not  complete  without  no- 
tice, and  must  be  communicated  to 
the  creditor  in  order  to  be  valid  as 
against  him ;  HoUier  v.  Eyre,  9  C.  C. 
&  F.  1 ;  Oahn  v.  Neimcewiez,  1  Paige, 
614;  11  Wend.  312;  Elwood  v. 
DUfendorf,  5  Barb.  398 ;  WiUon  v. 
Footy  11  Metcalf,  285;  Agnew  v. 
Merritty  10  Minnesota,  308 ;  Kaigny. 
Fuller,  1  McCarter,  419.  A  maker 
or  obligor  who  asks  to  be  discharged 
on  the  ground  that  time  has  been 
given  to  a  co-contractor  without  his 
assent,  must  consequently  show,  not 
only  that  he  is  a  surety,  but  that 


this  was  known  to  the  holder  or 
obligee ;  Burke  v.  Orwier,  8  Texas, 
66.  A  different  view  taken  in  HoU 
V.  Bodey,  6  Harris,  207,  which  puts 
the  burden  of  inquiry  on  the  credit- 
or, is  not  sustained  by  the  authori- 
ties, and  would  seem  to  be  errone- 
ous. See  Mariin  v.  Taylor,  8  Bush. 
384;  Miller  v.  Dyer,  1  Duvall,  263. 

Whether  the  creditor  is  informed 
of  the  equity  at  the  time  of  entering 
into  the  contract  or  afterwards,  it  is 
equally  incumbent  on  him  to  do  no 
act  that  will  impair  the  right  of 
subrogation,  or  deprive  the  surety 
of  any  just  means  of  indemnity; 
The  Bank  v.  James,  9  Alabama, 
949 ;  Nichols  v.  Parsons,  6  New 
Hamp.  30 ;  Davies  v.  Stainbank,  6  De 
G.  M.  &  G.  679 ;  Pooley  v.  Htaror 
dine,  7  Ellis  &  Bl.  431.  This  is  the 
more  obvious,  because  the  surety's 
equity  results  from  the  relation 
which  he  holds  to  the  principal  debt- 
or, and  not  from  the  contract  with 
the  creditor;  ante,  1897.  Such,  at 
leajsttyis  the  main  current  of  decision, 
although  an  opposite  conclusion 
has  been  reached  in  some  instances. 
See  Strong  v.  Foster,  17  C.  &  B. 
201 ;  Manley  v.  BoyeoU,  2  Ellis  A 
Bl.  46 ;  Yates  v.  Donaldson,  5  Mary- 
land, 389. 

In  Davies  v.  Stainbank,  Daniel 
Davies  was  held  to  be  discharged 
from  liability,  on  a  bill  which 
he  had  accepted  for  the  accom- 
modation of  his  nephew,  Benja- 
min Davies,  by  an*  agreement  be- 
tween the  latter  and  the  Messrs. 
Stainbank,  who  were  the  holders 
of  the  bill,  that  time  should  be 
given  for  its  payment,  on  proof  that 
they  had  been  informed  of  the  true 
nature   of   the  transaction  before 
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enteiiDg  into  the  agreement  with 
the  principal,  whether  thej  were  or 
were  not  acquainted  with  it  in  the 
first  instance.  This  case  was  cited 
and  approved  in  Pooley  v.  Harror 
dine^  when  Coleridge,  J.,  said,  **  It 
should  be  remembered  that  the  ao- 
ceptances  undoubtedly  made  Daniel 
Davies  a  principal  debtor,  and 
primarily  liable  to  the  payees,  and 
that  there  seems  to  have  been  no 
trace  of  any  agreement  either  on 
the  face  of  or  dehors  the  written 
instruments,  as  between  the  credit- 
ors, and  the  acceptor,  that  he  should 
be,  as  between  them,  in  the  nature 
of  a  surety  only.  Whence  then  does 
the  equity  arise,  except  from  the 
relation  of  suretyship  existing  be- 
tween the  principal  debtor  and  the 
surety,  and  from  that  relation  being 
known  to  the  creditor?  Whether 
that  relation  must,  according  to  some 
of  the  expressions  used  by  learned 
judges,  have  been  known  to  the 
principal  at  the  time  of  the  original 
transaction  is  immaterial,  with  re- 
ference to  the  plea  now  before  us, 
as  it  contains  an  allegation  of  know- 
ledge by  the  creditor  at  the  time  of 
the  making  and  receipt  of  the 
notes;  but  we  may  remark,  that 
there  does  not  appear  to  have  been 
such  knowledge  at  the  date  of  the 
original  transaction  in  the  case  of 
Stainbank  v.  Davies,  6  De  G.  M.  & 
G.  679;  and  if  the  equity  does  not 
depend  on  any  contract  with  the 
creditor,  but  on  its  being  inequi- 
table in  him  knowingly  to  prejudice 
the  rights  of  the  surety  against  the 
principal,  the  equity  would  seem  to 
extend  to  the  case  of  the  principal 
knowing  the  existence  of  the  rela- 
tion of  suretyship  only  at  the  time 


of  his  dealing*  in  such  a  manner 
with  the  principal  debtor  as  to  pre- 
judice the  rights  of  the  surety.  We 
believe  the  doctrine  laid  down  in 
the  cases  we  have  cited  from  the 
courts  of -equity  is  well  warranted 
by  the  authorities  in  equity,  many 
of  which  are  collected  in  the  report 
of  the  case  of  Strong  v.  Foster,  17  C. 
B.  201,  and  we  think  it  quite  con- 
sistent with  the  principle  on  which 
the  interfering  with  the  rights  of 
the  surety  against  his  principal  are 
founded.  The  surety,  we  apprehend, 
on  paying  the  debt,  has  always  a 
right  to  require  the  creditor  to  sue, 
or  allow  him  to  sue  the  principal 
in  his,  the  creditor's,  name :  and  if, 
to  use  the  words  of  my  brother 
Williams,  in  Strong  v.  Foster,  17  C. 
B.  201,269,  *the  creditor  has  volun- 
tarily placed  himself  in  such  a  po- 
sition as  to  be  compelled  to  say  he 
cannot  sue  him,  he  thereby  dis- 
charges the  surety.'  He  has,  on  this 
supposition,  knowingiy  and  wrong- 
fully interfered  with  the  position 
and  rights  of  the  surety.  Now  does 
this  right  of  placing  himself,  as  it  is 
said,  in  the  shoes  of  the  creditor, 
depend  on  a  prior  contract  between 
the  creditor  and  surety,  or  on  an 
implied  duty  of  the  creditor  not  to 
injure  the  surety's  rights,  when  he 
knows  of  the  relation  subsisting  be- 
tween him  and  his  principal  ?  We 
do  not  see  that  by  the  doctrine  as- 
serted in  courts  of  equity  the  pri- 
mary liability  is  at  all  altered.  In 
truth,  the  defence,  either  at  law  or 
in  equity,  does  not  arise  by  any  al- 
teration of  the  original  contract, 
which  indeed  it  assumes  and  relies 
on  in  its  original  terms,  but  that 
the  creditor  cannot  fairly  or  equi- 
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tably  8ue  the  surety  where,  know- 
ing of  the  existence  of  the  relation 
of  suretyship,  he  has  voluntarily 
tied  up  his  hands 'from  proceeding 
against  the  principal.  We  agree 
that  no  defence  could  be  set  up  by 
parol  which  should  depend  on  al- 
tering the  rights  of  the  creditor  on 
the  contract  as  between  himself  and 
the  alleged  surety  as  a  primary 
debtor ;  as,  for  instance,  by  making 
him  liable  only  on  de&ult  of  the 
principal,  or  after  a  request  to  him; 
but  in  truth  the  surety,  in  most  of 
the  cases  where  the  suretyship  is 
apparent  on  the  deed  or  written  in- 
strument, contracts,  not  as  surety 
collaterally,  but  as  a  principal 
debtor  or  covenantor.  His  being 
named  as  surety  may  operate  as 
proof  of  notice  or  knowledge ;  but 
his  contract  is  generally  that  of 
primary  liability.  Thus,  in  the 
case  of  common  money  bonds,  the 
liability  is  not  collateral,  but  pri- 
mary, though  in  bonds  and  con- 
tracts to  iudemnify  it  is  generally 
collateral.  In  the  case  of  money 
bonds,  where  the  party  is  sued  as 
surety,  there  is  no  contract  as  be- 
tween the  surety,  obligor,  and  the 
obligee,  of  any  kind  but  that  which 
imposes  a  primary  liability :  and  it 
may  well  be  argued  that  it  is  im- 
material whether  the  knowledge 
proceeds  from  a  recital  in  the  instru- 
ment or  from  extraneous  facts.  We 
conceive  that  equity  would  relieve 
in  the  case  of  a  co-obligor  in  a  com- 
mon money  bond  being  made  out 
to  be  a  surety  by  extrinsic  evidence 
only,  if  time  were  given  in  such  a 
way  as  to  discharge  a  surety  in  the 
ordinary  case  of  principal  and 
surety,  when  the  relation  of  surety- 


ship appears  on  the  &oe  of  the  in- 
strument It  may  be  worth  re- 
marking that  in  Laxlon  v.  Peat^  2 
Gamp.  185,  one  of  the  earliest  cases 
on  this  subject,  Lord  Ellenboroogh 
seems  to  have  proceeded  on  the 
ground  of  the  plaintiff  having  no- 
tice of  the  suretyship  when  he  gave 
the  time,  as  the  plaintiff  was  the 
endorsee  of  the  bill,  and  there  does 
not  appear  to  have  been  evidence  of 
any  agreement  between  him  and  the 
surety.  The  plaintiff,  the  indorsee, 
gave  value,  but  had  notice  of  the 
circumstances  of  the  original  forma- 
tion of  the  bill;  and  his  giving 
time,  with  such  knowledge,  dis- 
charged the  surety,  although  the 
suretyship,  as  regarded  the  indorsee, 
depended  on  do  agreement  with  him. 
"  In  the  more  recent  cases  at  law, 
however,  the  rule  in  question  has 
apparently  been  treated  as  arising 
out  of  the  original  contract  with  the 
creditor;  and  if  this  was  a  plea  of 
a  legal  defence,  we  should  probably 
have  felt  bound  by  those  authori- 
ties, and  have  left  it  to  a  court  of 
error  to  consider  the  whole  ques- 
tion, taking  into  their  consideration 
whether  the  same  rule  in  such  mat- 
ters ought  not  to  exist  in  courts  of 
law  and  equity,  and  to  decide,  if 
there  be  a  difference,  what  the  rule 
should  be.  As  we  are,  however, 
called  upon  to  deal  with  this  case 
as  if  we  were  sitting  in  a  court  of 
equity,  we  think  that  we  ought  to 
decide  it  according  to  what  we  be- 
lieve to  be  the  doctrine  in  coarts  of 
equity.  At  the  same  time  we  shall 
not  r^^  if  this  important  subject 
should  now,  or  on  any  future  occa- 
sion, be  reviewed  in  all  its  bearings 
by  the  oouct  of  error. 
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"  We  give  our  judgment  for  the 
defendant  on  the  present  plea,  on 
the  ground  that  it  appears  to  us 
sufficient  to  state  that  the  relation 
of  principal  and  surety  existed  be- 
tween the  defendant  and  the  prin- 
cipal debtor  inter  ae,  and  that  the 
plaintiff  had  knowledge  of  that  fact 
when  the  notes  were  made  and  re- 
ceived by  him,  and  when  he  entered 
into  a  binding  agreement  to  give 
time  to  the  principal  debtor." 

Although  proof  that  one  of  the 
parties  to  a  joint  contract  is  a  sure- 
ty does  not  contradict  the  writing, 
the  defence  which  it  discloses  is  an 
equity  that  cannot  be  a  subject  of 
judicial  consideration  in  a  court 
governed  by  the  rules  of  the  com- 
mon law.  The  remedy  of  the  surety 
was,  therefore,  formerly  in  chancery, 
as  the  only  tribunal  competent  to 
solve  the  nice  and  complicated 
problems  growing  out  of  the  two- 
fold relation  in  which  he  is  at  once 
debtor  and  creditor.  The  jurisdic- 
tion of  the  courts  of  law  has  been 
enlarged  in  some  of  the  States  by 
statute,  and  a  surety  may  now  in 
general  make  any  defence  to  a 
legal  proceeding  which  would  be 
available  in  a  court  of  equity ;  Oif- 
ford  V.  Allen,  8  Metcalf,  255 ;  •  Oree- 
ly  V.  Dow,  2  Id.  176 ;  Rathbone  v. 


Warren,  10  Johnson,  587;  Orosby 
V.  WyaU,  10  New  Hamp.  818  ;  The 
Orafton  Bank  v.  Kent,  4  Id.  221 
HvJUikinson  v.   Moody,   18   Maine 
893  ;  LeaviU  v.  Savage,  16  Id.  72 
Davis  V.  The  People,  1  Oilman,  409 
Waters  v.  Simpson,  2  Id.  570  ;  The 
People    V.    McHaJtUm,    lb.    638 
Holmes    v.    Dole,    1     Clark,    71 
Comegys  v.  Booth,  3  Stewart,  14 
Inge  v.  The  Branch  Bank,  8  Peters 
108 ;  Clippinger  v.  Oreps,  2  Watts 
45;  The  Bank  of  SteubenviUe  v 
Hoge,  6  Hammond,  17  ;  Wayne  v 
Kirby,  2  Bailey,  551 ;   Dennis  v 
Rider,  2   McLean,  451;   Viele  v 
Hoag,  24  Vermont,  46.    But  the 
change  is  not  universal,  and  there 
are  cases  where  it  is  still  requisite 
to   seek  the  redress    in   chancery 
which  cannot  be  had  in  the  ordinary 
course  of  legal  procedure :  Iriek  v. 
Blaek,  2  C.  E.  Gr&n,  189;    The 
State  Bank  v.  Locke,  4  Devereux, 
529,  547 ;  Shaw  v.   McFarlane,  1 
Iredell,  216  ;  McHaney  v.  Orabtree, 
6  Monroe,  144 ;  Lewis  v.  Harbinger, 
6   B.  Monroe,  564;    Manning  v. 
Shotwell,  2  Southard,  584  ;  Pintard 
V.  Davis,    1    Spencer,    205;    The 
UnUed  States  v.  HotoeU,  4  W.  C.  C. 
R  620;  Bull  v.  Allen,  19  Conn. 
101;    see    2    American    Leading 
Cases,  448,  5  ed. 


VOL.  n. — 121 


1922  MORTGAGE    BT    WIFK. 


HORTaAQB  BY  WIFE. 

r»iftim   *THE  RIGHT  HOK  GEORGE,  EARL  OP  BXmT- 
L  i"i"J        iNGDOlf  V.  FRANCES,  COTINTESS-DO WAGER 

OF  HUNTINGDON 

* 

JANUARY  12,  1702. 

BBPOBTSD  2  BRO.  P.  G.  1,  TOML.  BDIT.  i 

Mortgage  of  Wife's  Estate  of  Inheritance  for  the  Benefit 
OF  HER  Husband — Wife's  Estate  considered  only  as  a  Sure- 
ty.]— A  wife  joins  with  her  husband  in  a  mortgage  of  her  own  in- 
heritance^ in  order  to  buy  him  a  placey  and  the  husband  covenants  to 
pay  the  money.  He  accordingly  pays  the  money ^  and  takes  an  as- 
signment of  the  mortaage  in  trust  for  himself  The  mortgage  being 
for  a  term  of  years,  tne  husband  devises  it  for  the  benefit  of  his  younger 
children.  But  it  was  held^  that  the  eldest  son^  05  heir  of  the  wife^ 
was  entitled  to  have  the  term  assigned  as  he  should  direct^  discharged 
from  all  demands  of  the  younger  children. 

By  indenture,  dated  the  25th  of  November,  1681,  and  by  a  fine 
levied  in  pursuance  thereof,  Theophilus,  Earl  of  Huntingdon, 
and  Elizabeth,  his  then  wife,  settled  certain  lordships,  manors, 
lands,  and  hereditaments,  in  the  county  of  York,  which  were  the 
estates  and  inheritance  of  the  Countess,  as  one  of  the  daughters 
and  co-heirs-at-law  of  Sir  John  Lewis,  to  the  use  of  the  said 
Countess  Elizabeth  and  her  assigns,  during  her  natural  life,  and 
after  her  decease,  to  the  use  or  the  appeflant  her  son,  and  the 
issue  of  his  body,  with  other  remainders  over,  but  subject  to  a 
power  reserved  to  the  Earl  and  Countess,  during  their  joint  lives, 
to  revoke  and  limit  new  uses. 

Some  time  afterward,  the  Earl,  being  desirous  of  purchasing 
the  place  of  Captain  of  the  Band  of  Gentlemen  Pensioners,  he 
r*10in  P^^^^i^^^i  vj\\h  the  Countess  to  join  with  *him  in  mort- 
S^S^^S  ^^  settled  estate,  for  raising  4500i.  to  make  such 
purchase,  promising  to  repay  the  money  out  of  the  profits  of  the  plaee^ 
or  otherwise. 

Accordingly,  by  a  deed  dated  the  1st  of  August,  1682,  the  Earl 
and  Countess  revoked  all  the  former  uses,  and  declared,  that,  in 
consideration  of  4500Z.  paid  to.  the  Earl  by  one  Cropper,  the 
premises  should  remain  and  be  to  the  use  of  the  said  Cropper  for 
a  term  of  1000  years,  subject  to  redemption  on  payment  of  the 
4500/.  and  interest;  and  after  the  expiration,  or  other  sooner 
determination  of  the  said  term,  to  the  use  of  the  said  Countess 
Elizabeth  and  her  assigns,  during  her  natural  life,  with  remainder 
to  the  appellant  and  the  issue  of  his  body,  and  such  other  re- 
's, c,  2  Vern.  437;  1  Eq.  Ca.  Ab.  62 ;  Ca,4;  4Vin.69;  Ca.9;  lOViii.345;  Oa.17. 
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raainders  over  as  were  limited  by  the  first  settlement.  And  by 
this  deed  the  Earl  covenanted  that  he  would  pay  off  the  mortgage' 
money. 

On  the  2d  of  January,  1683  Cropper,  together  with  the  Earl 
and  Countess,  assigned  over  this  mortgage  to  one  Mr.  Newport 
and  Sir  William  Cooper,  subject  to  a  proviso  or  agreement,  tnat, 
if  the  Earl  and  Countess,  or  either  of  them,  should  pay  the  45002. 
and  interest,  the  term  of  1000  years  should  be  assigned  to  the 
said  Earl  and  Countess,  or  to  one  of  them,  or  as  they  or  either  of 
them  should  appoint. 

The  Earl  having  afterward  paid  off  this  mortgage,  procured  the 
term  to  be  assigned  bv  deed,  dated  the  11th  of  February,  1687,  to 
Sir  John  Foach  and  the  respondent  Sir  Philip  Meadows,  in  trust 
for  the  said  Earl,  his  executors,  administrators,  or  assigns ;  but 
the  Countess  did  not  join,  or  was  privy  to  this  agreement 

On  the  24th  of  December,  1688,  the  Countess  died,  and  the 
Earl  continued  in  possession  of  the  estate  till  his  death,  applying 
part  of  the  profits  toward  the  maintenance  of  the  appellant,  who 
was  the  reversioner,  and  the  residue  toward  satisfying  the  debt 
secured  by  the  said  mortgage. 

The  Earl  having  six  younger  children  by  his  second  wife,  to  be 
provided  for  out  of  his  personal  estate,  of  which  he  considered 
this  mortgajje-money  to  be  part,  *made  his  will  on  the  r*-i nioi 
11th  of  April,  1698,  and  thereby  devised  the  said  mort-   ^  J 

gage,  and  all  other  his  personal  estate,  to  the  respondent  Dr. 
Qery,  his  executor,  in  trust  for  his  said  six  younger  children. 

In  1701  the  Earl  died  ;  and  in  Michaelmas  Term  in  that  year, 
the  appellant  exhibited  his  bill  in  the  Court  of  Chancery  against 
the  respondents,  praying  an  account  of  the  rents  and  profits  of 
the  estate  from  the  death  of  his  mother ;  and  that  the  defendant 
Sir  Philip  Meadows,  as  the  surving  trustee  of  the  1000  years' 
term,  might  surrender  or  assign  the  same,  to  attend  the  inherit- 
ance, free  from  incumbrances. 

The  cause  being  at  issue,  was  heard  before  the  Lord  Keeper 
Wright,  on  the  12th  of  May,  1702  ;^  when  his  Lordship  decreed 
an  account  to  be  .taken  of  what  rents  and  profits  had  been  re- 
ceived by  the  late  Earl  out  of  the  mortgaged  premises  since  the 
death  of  the  Countess  Elizabeth ;  and  that  the  same,  after  a  rea- 
sonable allowance  to  be  thereout  made  for  the  plaintifi''s  main- 
tenance and  education,  and  other  just  allowances,  should  be  ap- 
plied toward  the  discharge  of  the  said  mortgage ;  and,  on  pay- 
ment of  what  should  appear  to  be  remaining  due  thereon,  to  the 
defendant  Dr.  Qery,  in  trust  for  the  defendants  the  infants,  the 
mortgage  was  to  be  assigned  to  the  plaintiff,  or  as  Jbe  should  ap- 
point. 

From  this  decree  the  plaintiff  appealed,  insisting  that  he  was 
thereby,  in  effect,  decreed  to  pay  the  mortgage  debt,  which  was 
wholly  a  debt  of  the  late  Earl,  created  to  serve  his  particular  oc- 

i8yem.437. 
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casions,  and  never  was  in  any  shape  the  debt  of  the  late  Countess, 
nor  did  any  part  of  the  money  come  to  her  use ;  besides,  the 
Earl  covenanted  iq^  the  mortgage  deed  to  pay  and  satisfy  the 
mortgage-money  and  interest;  and  this  covenant  being  in  &ct 
performed,  the  term  ought  not  any  longer  to  have  been  kept  on 
foot,  unless  to  protect  and  defend  the  inheritance,  but  not  to 
charge  it.  That  the  appellant's  mother  being,  at  the  time  of 
makmg  this  mortgage,  tenant  for  life,  with  remainder  to  the  ap- 

r*101^1  P^'''^^*  ^^  ^^^  ^^^  ^^^  premises  being  her  own  ♦inherit- 
L  -I    ance,  the  same  ought  not  to  be  charged  further  or  other- 

wise than  she  agreed  or  consented :  and  it  could  not  be  imagined 
that  she  agreed  to  charge  her  land  any  otherwise  than  to  stand  as 
a  security  for  the  money  which  her  husband  had  occasion  for, 
and  was  thereby  enablea  to  borrow,  and  to  be  exonerated  when 
he,  the  principal  debtor,  should  pay  off  th«  debt ;  but  she  never 
meant  to  make  any  absolute  gift  of  so  much  money  to  her  hus- 
band, or  that  her  estate  should  stand  mortgaged  to  him,  or  in  any 
trust  for  him,  for  that  or  any  other  sum.  That  it  appeared  by 
proof  in  the  cause,  that  the  Earl,  in  order  to  gain  the  Countess' 
consent  to  the  mortgage,  had  promised  that  he  would  pay  off  the 
money  and  discharge  the  land ;  but,  if  the  Earl  had  made  no 
such  promise,  yet  he  ought  not  in  conscience  to  be  deemed  a 
mortgagee  or  incumbrancer  upon  the  estate,  for  having:  discharged 
his  own  debt,  which  he  alone  was  liable  to  pay,  and  to  be  sued 
for,  by  virtue  of  his  covenant ;  and  it  was  not  agreeable,  either  to 
reason  or  experience,  that  a  principal  debtor,  merely  by  paying 
the  debt  he  owes,  should  become  a  creditor,  and  charge  his  own 
surety  with  the  payment  of  the  debt,  by  any  means  or  contrivance 
whatever. 

On  the  other  side,  it  was  contended  that  the  late  Earl  was 
compellable  to  discharge  the  land  of  this  debt;  nor  did  the 
Countess,  when  she  agreed  to  mortgage  the  premises  for  raising 
the  4500i.,  desire  or  insist  on  any  covenant  or  agreement  for  th^ 
purpose;  but  on  the  contrary,  by  the  assignment  of  the  mortgage 
in  January,  1683,  it  was  expressly  agreed,  that,  on  payment  of 
the  4500Z.,  the  term  should  be  assigned  to  the  Earl  and  Countess, 
or  as  they  or  either  of  them  should  direct  That  the  Earl  was  so 
far  from  intending  to  exonerate  the  land  by  his  paying  off  the 
mortgage-money,  mat  he  not  only  took  care  to  have  the  mortgage 
assigned  and  kept  on  foot,  but  also,  considering  himself  as  a 
creator  for  the  money  so  advanced,  he  constantly,  after  the  death 
of  the  Countess,  kept  regular  and  exact  accounts  of  his  receipts 
and  payments  relating  to  the  mortgaged  premises.     That  it  was 

r*10141  ^^^*^^ly  ^  lawftil  for  *the  Earl  to  lay  down  the  money, 
■-  -'   and  take  an  assignment  of  the  mortgage,  as  it  would 

have  been  for  any  other  person  to  have  done;  and  therefore,  it 
was  but  reasonable  that  he  should  have  the  like  benefit  thereof, 
to  reimburse  what  he  paid  of  such  assignment,  as  a  stranger 
might  have  had ;  and  since  the  Earl  had  thought  fit  to  leave  his 
money  due  on  the  mortgage  as  a  provision  for  his  six  younger 
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children,  who  had  very  slender  fortunes,  and  a  narrow  subsist- 
ence, it  was  hoped  that  there  would  appear  no  ground  or  reason 
to  reverse  or  alter  his  decree. 

But  after  hearing  counsel  on  this  appeal,  it  was  ordered  and 
adjudged,  that  so  much  of  the  decree  as  was  complained  of 
should  be  discharged  from  any  demands  which  the  respondents, 
the  Countess  of  Huntingdon,  or  her  children,  or  their  trustees, 
or  either  of  them,  pretended  to  have,  in  respect  of  the  4500^.  and 
interest;  and  that  the  term  should  be  assigned  as  the  appellant 
should  direct  or  appoint;  and  that  the  profits  of  the  estate  in 
question,  which  grew  due  and  were  received  by  the  late  Earl 
after  the  death  of  the  late  Countess,  or  by  his  executors  since  his 
death,  should  be  accounted  for  to  the  appellant,  without  being 
discounted  out  of  the  money  pretended  due  on  the  mortgage;  but 
the  Master  to  whom  the  account  stood  referred  was  to  make  the 
respondents  all  such  allowances  for  the  appellant's  maintenance 
ana  education,  and  for  all  moneys  laid  out  and  expended  in  or 
about  the  management  and  preservation  of  tHe  said  estate,  and 
all  other  just  allowances  as  in  the  decree  were  directed. 


It  is  a  well-eBtablished  general  role,  that  whenever  husband  and  wife 
mortgage  the  estate  of  inheritance  of  the  wife  for  the  benefit  of  the 
husband,  the  wife  or  her  heir  will  be  entitled,  after  the  death  of  the 
husband,  to  have  it  exonerated  out  of  the  real  and  personal  estate  of  the 
husband,  her  estate  being  considered  only  as  a 'surety  for  his  debt.  Even 
a  creditor  of  the  wife,  upon  the  refusal  of  her  representatives  to  take 
proceedings,  may  file  a  bill  *to  obtain  exoneration :  Lancaster  v. 
Evors,  10  Beav.  164,  266.  And  see  Stamfwd,  Spalding,  and  ^  ^^^^J 
Boeton  Railway  Ompany  v.  Ball,  31  L.  J.  N.  S.  Ch.  143. 

The  principal  case  is  usually  referred  to,  as  the  earliest  and  leading  au- 
thority on  the  subject.  In  Poeoek  v.  Lee,  2  Yem.  604,  A.  and  his  wife 
mortgaged  the  wife's  estate,  and  A.  covenanted  to  pay  the  money,  but  the 
equity  of  redemption  was  reserved  to  them  and  their  heirs.  Upon  the 
death  of  the  husband  the  question  was,  whether  the  mortgage-money  should 
stand  charged  upon  the  land,  or  the  land  be  exonerated  out  of  the  hus- 
band's personal  estate :  et  per  Cur.  "  The  husband,  having  had  the 
money,  is  in  equity  the  debtor,  and  the  land  is  to  be  considered  but  as  an 
additional  security,  and  so  decreed  it  according  to  the  judgment  in  the 
House  of  Peers,  in  the  ease  of  Lord  and  Lady  Huntingdon,"  Again,  in 
Tate  V.  Austin,  1  P.  Wms.  264,  the  wife  joined  with  her  husband  in  a  fine 
to  raise  500/.  by  way  of  mortgage  out  of  her  own  estate,  to  supply  her 
husband's  occasions,  and  particularly  to  purchase  him  a  commission  in  the 
army.  The  husband  having  given  legacies  out  of  his  personal  estate  to 
several  charities,  and  being  indebted  by  simple  contract,  the  question  was 
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to  what  extent,  if  any,  the  widow's  estate  was  entitled  to  exoneration  out 
of  her  husband's  assets.  Lord  Cowper  held,  that  her  estate  was  entitled 
to  exoneration  in  preference  to  the  legacies ;  but  he  also  held,  erroneously, 
it  will  be  submitted,  that  the  debts  of  the  husband,  even  hj  simple  con- 
tract, should  be  preferred  to  the  claims  of  the  wife.  "  The  mortgage," 
said  his  Lordship, ''  is  a  debt  of  the  husband,  which  must  be  paid  before 
legacies ;  and  the  wife,  by  consenting  to  charge  her  land  with  it,  does  not 
make  it  less  his  debt  than  it  was  before ;  the  personal  estate  shall  be 
liable  to  pay  debts  before  legacies,  though  to  a  charity,  for  they  are  still 
but  legacies ;  but  all  other  debts  of  the  husband  shall  be  preferred  to  this ; 
everything  shall  be  taken  favorably  for  the  wife,  who,  for  the  supplying 
the  husband's  occasions,  has  agreed  to  charge  her  land  with  a  debt  of  his. 
The  fine  and  deed  of  uses  by  which  the  mortgage  is  created  are  but  as  one 
conveyance ;  so  that  these  legacies,  though  for  a  charity,  are  to  be  left 
unpaid,  since  it  appears  there  are  not  assets  of  the  husband  to  pay  both 
the  mortgage  and  the  legacies. 

"  On  this  occasion,  the  Lord  Chancellor  put  the  counsel  in  mind  of 
Lord  Huntingdon's  case,  where  husband  seized  in  fee  in  right' of  his  wife, 
did  with  his  wife  by  deed  and  fine  mortgage  her  estate  for  500  years,  re- 
mainder to  the  use  of  the  wife  in  fee.  The  mortgage  was  to  raise  a  sum 
of  money  for  the  use  of  the  husband,  *to  buy  him  a  place,  which 
^  ^   accordingly  he  did  buy,  and  thereby  got  money  and  paid  off  the 

mortgage,  taking  an  assignment  of  it  in  trust  for  himself,  his  executors, 
and  administrators ;  afterward,  the  husband  and  wife  died,  and  the  heir 
of  the  wife  brought  his  bill  to  Generate  the  inheritance,  and  to  have  this 
mortgage  paid  off  out  of  the  husband's  personal  estate.  And  though  it 
was  decreed  by  Lord  Keeper  Wright  (2  Vern.  437),  that  the  heir  of , the 
wife  was  not  entitled  to  have  the  personal  estate  of  the  husband  so  applied, 
yet  upon  an  appeal  to  the  House  of  Lords,  that  decree  was  reversed,  and 
the  mortgage  decreed  to  be  paid  out  of  the  husband's  personal  assets ; 
which  Lord  Cowper  thought  very  just"    See  8,  C,  2  Vern.  689. 

The  late  Mr.  Jacob,  in  a  learned  note,  has  clearly  shown,  that,  as 'the 
wife  is  a  surety,  she  is  to  be  paid  her  debt  out  of  his  estate,  with  other 
creditors,  according  to  its  degree,  and  is  not  to  be  postponed  to  them,  as 
Lord  Cowper  thought  in  Tate  v.  Austin.  "The  reports,"  he  observes,  " of 
the  case  of  Tate  v.  Austin  do  not  state  the  principle  upon  which  it  was 
decided,  th&t  the  amount  of  the  mortgage,  which  was  admitted  to  be  a 
debt  due  from  the  husband,  was  to  be  postponed  to  his  other  debts.  The 
decision  appears  to  have  been  sanctioned  by  Lord  Thurlow,  in  Clinton  v. 
Hooper :  according  to  the  report  in  1  Yes.  jun.  189,  his  Lordship,  speak- 
ing of  the  wife's  right  to  exoneration,  said,  the  cases  obliged  him  to  put  it 
in  the  same  way  as  between  heir  and  executor ;  for  this  reason,  that  an 
assumpsit  between  man  and  wife  would  not  be  raised  more  in  equity  than 
at  law.  If  this  reason  were  conclusive,  it  would  be  difficult  to  say  why 
the  wife  should,  in  any  case,  foe  entitled  to  claim  thb  exoneration.    But 
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if,  on  the  other  hand,  the  law  considers  the  wife,  when  mortgaging  her 
property  for  her  husband's  debt,  to  stand  in  the  situation  of  a  surety,  it 
seems  to  follow,  that  she  must  be  invested  with  the  usual  rights  of  a  surety, 
and,  therefore,  that  she  must  be  entitled  to  the  benefit  of  the  securities  as* 
against  her  husband's  estate,  and  to  receive  satisfaction  of  the  debt  accord- 
ing to  its  degree.  This  is  the  view  of  the  question  which  has  been  taken 
in  several  cases.  In  Parteriche  v.  Powlet  (2  Atk.  384),  Lord  Hardwicke 
lays  it  down,  that  the  wife,  paying  her  husband's  mortgage  debt  by  a  loan 
of  money  out  of  her  separate  estate,  is  equally  entitled  to  stand  in  the 
place  of  the  mortgagee  as  a  stranger;  and  that,  if  she  jons  with  him  in 
charging  her  estate,  she  is,  in  like  manner,  entitled  to  stand  in  the  place 
of  the  mortgagiBe,  and  to  be  satisfied  out  of  her  husband's  estate.  The 
expressions  of  Lord  Hardwicke,  in  Robtiuan  v.  Oee  (1  Yes.  252),  are  to 
the  same  efiect.  He  states,  that  she  is  entitled  to  satisfaction  out 
•of  the  real  and  personal  a»ete  of  the  huflband,  thus  treating 
her  as  a  specialty  creditor :  he  adds,  that  her  estate  is  only  a    *-  -* 

surety,  and  that  the  other  creditors  of  the  husband  cannot  stand  in  the 
place  of  the  mortgagee  against  her — a  right  which  they  would,  of  course, 
have,  if  they  were  entitled  to  a  preference  in  the  administration  of  the 
husband's  assets.  In  Kinnoid  v.  Money  (3  Swanst.  217,  n.).  Lord  Camden 
considers  it  in  the  same  manner ;  the  Court,  as  he  expresses  it,  dissolving 
the  marriage  quoad  the  transaction.  In  Aguilar  v.  AffuUar  (5  Madd.* 
414),  the  wife  joined  her  husband  in  granting  an  annuity  charged  upon 
her  separate  estate,  and  also  upon  a  fund  to  which  the  husband  was  enti- 
tled jure  mariti.  It  was  held,  that  she  was  entitled  to  have  the  latter 
fund  applied  toward  payment  of  the  annuity  (in  exoneration  of  her  sepa- 
rate estate),  not  only  as  against  her  husband,  but  as  against  his  assignee, 
under  the  Insolvent  Debtors'  Act,  and  as  against  persons  in  whose  &vor 
he  had  subsequently  charged  it :"  1  Bop.  H.  &  W.  145,  note  (&).  See  also 
JPiU  V.  Pitt,  T.  &  R.  180,  and  the  remarks  of  Sir  W.  Page  Wood,  V.  C, 
in  Hudson  v.  Carmichael,  Kay,  620,  621,  622 ;  Oee  v.  SmaH,  8  Ell.  & 
Bl.  313. 

Upon  the  bankruptcy  of  the  husband,  the  wife,  after  she  has  paid  the 
debt,  is  entitled  to  go  in  as  a  creditor  upon  her  husband's  estate  in  bank- 
ruptcy, and  there,  with  his  other  creditors,  to  receive  a  dividend.  Per 
Lord  Westbury,  C,  1  De  G.  Jo.  &  Sm.  96. 

In  a  recent  case  a  husband  and  wife  mortgaged  in  fee  land  of  which 
they  were  seized  in  right  of  the  wife,  to  whom  the  equity  of  redemption 
was  reserved  by  the  mortgage  deed.  The  husband  became  bankrupt,  and 
in  a  suit  by  the  wife  for  a  settlement  of  the  equity  of  redemption  on 
herself  and  her  children,  and  for  redemption  as  against  the  mortgagee, 
and  for  foreclosure  against  the  assignees  and  the  husband,  the  assignees 
having  disclaimed,  it  was  held  by  Lord  Westbury,  C,  that  the  wife  was 
entitled  to  redeem  as  against  the  morlgagee,  and  to  have  the  whole  fee 
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settled  upon  herself  and  her  children,  the  husband  not  objecting :  GletMvet 
V.  Faine,  1  De  G.  Jo.  &  8m.  87. 

If  a  wife  mortgages  her  own  separate  estate  to  raise  money  for  her  hue- 
band,  as  it  is  clear  that  in  equity  she  is  competent  to  deal  with  such 
property  as  a  feme  sole,  an  assumpsit  would  arise  just  as  if  she  were  a 
stranger,  and   consequently  there  would  be  no  pretence  for  postponing 
her  to  other  creditors  of  her  husband.     Thus  in  Hudson  v.  GarmiehtMel^ 
Kay,  613,  where  a  married  woman,  entitled  to  leasehold  property  for  her 
separate  use,  concurred  with  her  husband  in  raising  money  upon  the 
r^lQ-ig-i    mortage  of  her  separate  '^'estate,  by  a  deed  which  expreased 
that  the  money  was  borrowed  by  and  paid  to  herself  and  her 
husband,  and  which  contained  a  covenant  by  the  husband  for  payment 
of  the  debt,  the  presumption  that  the  money  was  received  by  the  husband 
not  being  rebutted  by  extrinsic  evidence,  it  was  held  by  Sir  W.  Page 
Wood,  y.  C,  that  the  wife  was  only  a  surety  for  the  husband,  and  was, 
after  his  death,  entitled,  as  against  his  other  creditors,  to  all  the  rights 
incident  to  that  relation,  and  therefore  had  a  right  to  have  the  debt  paid 
off  as  a  specialty  debt,  out  of  the  husband's  assets,  in  priority  to  the  simple 
contract  creditors.    After  noticing  with  disapprobation  the  dicta  in  Tate 
V.  Austin  and  Clinton  v.  Hooper,  according  to  which  the  wife  would  be 
postponed  to  the  other  creditors  of  the  husband,  his  Honor  says,  '*  What- 
'  ever  should  ultimately  be  held  to  be  the  law  in  this  respect — and  I  think 
there  will  be  some  difficulty  in  supporting  these  dicta,  although  by  such 
eminent  judges — it  is  clear,  that  no  question  as  to  assumpsit  can  exist 
where  the  estate  is  settled  to  the  separate  use  of  a  married  woman.    That 
is  a  case  in  which  the  Court  recognizes  her  as  a  feme  sole,  competent  to 
deal  with  her  property  in  every  respect;   aod,  therefore,  an  assumpsit 
would  arise  just  as  though  she  were  a  mere  stranger.    A  wife  efl^ing  a 
charge  upon  her  separate  property  in  favor  of  her  husband,  is  precisely  in 
the  same  position  as  though  she  had  lent  to  him  the  savings  of  the  income 
of  such  property  deposited  at  her  bankers,  and  which  there  is  no  doubt 

that  he  can  lawfully  borrow  from  her It  must  be  observed, 

that  it  is  difficult  to  see  on  what  other  ground,  except  that  of  an  implied 
assumpsit,  this  doctrine  of  her  right  as  surety  ever  arose.  The  wife  is 
not  in  the  mere  position  of  the  heir,  for  the  heir  cannot  assert  his  right 
against  legatees,  but  the  wife  can ;  and  how  she  can  acquire  a  better  posi- 
tion than  the  heir,  except  by  such  an  assumpsit,  it  is  not  easy  to  under> 
stand.  Where  the  wife  has  a  separate  estate,  then,  as  it  is  laid  down  in 
Parteviche  v.  Powlet  (2  Atk.  383),  her  separate  property  being  applied  to 
pay  off  the  husband's  debts,  the  wife  must  be  considered  as  a  distinct 
person,  and  is  equally  entitled  to  stand  in  the  place  of  the  husband's 
creditors  as  a  stranger ;  and  according  to  the  dictum  in  Robinson  v.  Oee 
(1  Yes.  252),  if  her  mortgage  to  secure  her  husband's  debt  is  paid  off  oat 
of  his  assets,  the  other  creditors  of  the  husband  have  no  equity,  in  case  of 
a  deficiency  of  his  assets,  to  come  upon  her  estate." 
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Where  a  huebaod  and  wife  mortgaged  their  respective  estates  to  secure  a 
debt  of  the  husband's,  and  both  estates  were  afterward  sold,  free  from 
the  mortgage,  and  the  debt  paid  out  of  the  produce  of  the  wife's  estate,  it 
was  held  by  *Lord  Langdale,  M.  R.,  that  the  representative  of  r^ci  aiq-i 
the  wife  was  entitled  to  have  the  amount  recouped  out  of  the 
produce  of  the  estate  of  the  husband  which  was  in  Court,  but  that  he  was 
not  entitled  to  interest  on  the  amount  paid :  Lancaster  v.  Evors,  10  Beav. 
154,  266. 

The  debt,  however,  affecting  the  estate  of  the  wife,  must  be  the  debt  of 
the  husband,  otherwise  her  claim  to  exoneration  will  fail.  Thus,  if  the 
estate  of  the  wife  be  mortgaged,  in  order  to  pay  debts  contracted  by  her 
before  marriage,  she  cannot  claim  exoneration  out  of  the  estate  of  her  hus- 
band, even  although  he  covenants  to  pay  the  sum  raised :  Lewis  v.  Nangle, 
Amb.  150 ;  1  Cox,  240 ;  Earl  of  KintwtU  v.  Money,  3  Swanst.  201,  n. 

Upon  the  same  principle,  in  Bagot  v*  Ougkton,  1  P.  Wms.  347,  where 
the  wife's  estate  was  mortgaged  before  the  marriage,  and  transferred  after, 
and  the  husband  joined  in  the  transfer,  and  covenanted  that  he  or  his 
wife  would  pay  the  money,  it  was  held  that  lus  personal  estate  should  not 
exonerate  his  wife's  estate ;  because  the  debt  was  not  substantially  and  in 
effect  his,  though  he  covenanted  to  pay  it ;  but,  being  a  debt  existing  out 
the  estate  before,  his  covenant  was  collateral  in  support  of  the  debt. 

However,  it  has  been  said  by  Lord  Thurlow,  in  Clinton  v.  Hooper ,  3^ 
Bro.  213,  "  that,  where  it  has  been  clearly  proved  that  the  money  bor- 
rowed had  been  paid  into  the  hands  of  the  wife,  and  that  she  had  been, 
perfect  mistress,  and  had  converted  it  to  her  own  use  as  her  separate 
money,  there  can  be  no  reason  why  the  Court  should  not  declare  that  it 
was  so  applied,  and  consequently  could  not  be  deemed  the  debt  of  the 
husband,  and  the  covenant  of  the  husband  was  merely  a  necessary  cov- 
enant for  the  purpose  of  confirming  the  debt.  Bo,  where  the  wife,  having 
the  absolute  disposal  of  it,  appropriates  it  to  the  use  of  her  husband,  that 
fact  would  reach  the  original  contract,  but  still  resolves  itself  into  the 
same  principle  as  before,  and  makes  her  estate  liable."  See  also  Thomas 
V.  Th&mas,  2  K.  &  J.  79. 

To  entitle  the  wife  to  have  her  estate  exonerated,  it  is  not  incumbent 
on  her  to  show  that  the  money  was  borrowed  for  the  benefit  of  the  hus- 
band ;  for  the  general  rule  is,  that  where  a  husband  borrows  money  on 
the  security  of  the  wife's  estate,  as  the  money  is  under  his  power,  it  is  sup- 
posed to  come  to  his  use ;  and  this  turns  the  proof  on  him  to  show  the 
contrary.  But  though  this  is  the  general  rule,  that  the  husband  shall 
primft  &cie  be  liable,  yet  it  is  hut  an  equity,  and  may  therefore  be  rebut- 
ted by  another  equity,  viz.,  that  the  money  was  borrowed  for  the  benefit 
of  the  wife,  which  may  be  set  up  by  parol  proof:  Earl  of  fRnnotU  v. 
Money f  8  Swanst.  208,  n.;  Clinton  v.  Hooper,  1  Vfes.  jun.  173;  8 
*Bro.  C.  C.  212,  213 ;  Hudson  v.  Carmichael,  Kay,  613.  f^iaoai 

So,  also,  parol  evidence  of  the  declarations  of  the  wife  to  prove  >-    ^    J 
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that  the  money  raised  hj  mortgage  of  her  estate  was  not  applied  for  the 
husband's  use,  is  admissible,  but  it  will  not  be  admissible  to  prove  the 
transaction  itself  different  from  what  it  appears  by  the  instruments  and 
evidence :  as,  that  it  was  a  gift  to  him  ;  ClirUon  v.  Hooper^  1  Ves.  jun. 
178. 

After  the  death  of  the  husband,  the  wife  can  waive  her  right  to  exon- 
eration :  and  parol  evidence  of  her  declaration  to  the  executors  of  her 
husband,  that  she  did  not  intend  to  make  any  claim  against  his  estate, 
has  been  held  admissible :  Clinton  v.  Hooper,  1  Yes.  jun.  188  ;  3  Bro.  C. 
a  201. 

But  the  claim  of  the  wife  will  not  be  held  waived  by  her  borrowing  a 
further  sum  in  addition  to  the  sum  advanced  for  her  husband's  benefit, 
and  agreeing  that  her  estate  should  not  be  redeemed  without  payment  of 
both  sums :  LacaHn  v.  Mertins  1  Yes.  312. 

If  a  wife  concurs  with  her  husband  in  mortgaging  property  over  which 
she  has  a  power,  the  husband  is  primarily  liable,  unless  the  wife  received 
the  money  for  her  separate  use :  Thomas  v.  Thomas,  2  K.  &  J.  79. 

But  an  estate  will  not  be  considered  as  the  wife's,  so  as  to  entitle  her  to 
claim  to  be  exonerated  from  a  mortgage  which  was  created  by  a  joint 
power  executed  by  the  husband  and  wife,  and  which  power  has  pre- 
<^ence  over  the  interests  of  the  wife  in  the  property.  See  Scholefield  v. 
Loekwood,  4  De  G.  Jo.  &  8m.  22 ;  12  W.  R.  (L.  C.)  114 ;  33  L.  J.  N. 
6.  Ch.  106.  There,  by  a  post-nuptial  settlement  certain  estates  of  the 
husband  were  limited  by  him  for  valuable  consideration  to  himself  for 
life,  with  remainder  to  such  uses  as  the  husband  and  wife  should  jointly 
appoint,  for  the  purpose  of  raising  money  by  mortgage  or  otherwise,  in  de- 
fault of  appointment,  to  a  trustee  to  raise  a  sum  of  money  to  pay  off  a 
debt  of  the  husband's,  with  remainder  to  the  wife  for  life,  with 'remainder 
to  the  husband  and  wife  in  equal  moieties.  The  husband  and  wife,  by  a 
joint  exercise  of  the  power,  mortgaged  the  estates  for  a  debt  of  the  hus- 
band's. It  was  held  by  Lord  Westbury,  C,  affirming  the  decision  of  8ir 
J.  Bomilly,  M.  R.  (reported  32  Beav.  434),  that  it  was  not  a  mortgage  of 
what  could  properly  be  called  the  wife's  estate,  and  that  she  was  not  en- 
titled to  exoneration.    Bee  also  Heather  v.  O'NeU,  2  De  6.  <&  Jo.  399. 

So,  where  an  estate  belonging  to  the  wife  is  mortgaged,  and  the  equity 
of  redemption  is  reserved  to  the  heirs  of  the  husband,  there  is  a  resulting 
trust  for  the  wife  and  her  heirs,  the  husband  merely  having  the  estate  he 
liad  before,  jure  uxoris:  Broad  v.  Broad,  2  Ch.  Ca.  161 ;  1  Yem.  213, 

nom.  *Brend  v.  Brend;  2  Ch.  Ca.  99,  nom.  Brond  v.  Brand. 
^  ^       Upon  the  same  principle,  if  a  wife,  joining  her  husband  in  a 

mortgage,  releases  a  rent-charge  on  the  same  estate  to  the  mortgagees, 
and  their  heirs,  to  whom  at  the  same  time  the  estates  are  conveyed,  it 
will,  it  seems,  in  the  absence  of  a  clear  intention  to  re-settle  the  equity  of 
redemption  of  the  rent-charge,  be  held  that  the  absolute  release  of  the 
rent-charge  was  to  be,  like  the  absolute  conveyance  of  the  estate,  subject 
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to  the  same  equity  of  redemption.  So  that,  on  a  re-conveyance  to  the 
husband  by  the  mortgagees  of  part  of  the  estate,  released  from  the  mort- 
gage, the  right  of  the  wife  to  the  rent-charge  revived.  In  re  BdU)n*$ 
Trust  Estates,  12  L.  B.  Eq.  553. 

The  principle  is  this,  that,  in  a  mortgage,  the  mere  form  of  reservation 
of  the  equity  of  redemption  is  not  of  itself  sufficient  to  alter  the  previous 
title.  In  such  case  (where  fraud  is  out  of  the  question),  it  is  supposed  to 
arise  from  inaccuracy  or  mistake,  which  is  to  be  explained  and  corrected 
by  the  state  of  the  title  as  it  was  before  the  mortgage. 

Thus,  in  Buseombe  v.  Hare,  6  Dow.  1 ;  2  Bligh.  N.  S.  192,  a  man  hav- 
ing mortgaged  his  estate  to  secure  two  sums,  the  one  at  4iL  per  cent.,  and 
the  other  at  4H.  per  cent.,  devised  it  to  his  wife  in  fee,  and  made  her  sole 
executrix,  and  residuary  legatee.  The  wife,  having  married  again,  joined 
her  second  husband  in  another  mortgage  of  the  estate  to  the  same  mort- 
gagee, consolidating  the  two  former  mortgages  into  one.  The  mortgage 
deed,  after  reciting  that  the  sums  were  then  due,  but  that  all  interest  had 
been  paid  up  to  that  time,  it  was  witnessed,  that,  for  better  securing  the 
said  sumSf'vrith  interest  at  51.  per  cent.,  the  husband  and  wife  conveyed  the 
premises  to  the  mortgagee,  discharged  of  the  former  proviso  for  redemp- 
tion, but  subject  to  another  proviso,  that,  in  case  the  husband  should  pay 
the  two  sums,  amounting  together  to  1250^,  and  interest  at  5L  per  cent., 
at  a  time  therein  specified,  the  mortgagee  should  re-convey  to  the  huAand, 
his  heirs  and  assigns,  forever.  And  the  husband  and  wife  covenanted  to 
levy  a  fine,  which  was  afterward  levied,  and  the  husband  executed  a  bond 
to  the  mortgagee  as  a  collateral  security  for  the  due  payment  of  the  mort- 
gage money.  The  husband  afterward  alone  mortgaged  the  estate  to  secure 
some  arrears  of  interest.  The  wife  died,  leaving  a  son  by  her  former 
marriage  her  heir-at-law.  The  husband  then  sold  part  of  the  estate,  and 
paid  off  the  sum  due  to  the  mortgagee,  who  thereupon  re-conveyed  to  him 
the  remainder  of  the  estate,  in  the  possession  of  which  he  continued  until 
his  death,  and  devised  it    It  was  held  by  the  Court  of  Exchequer,  and 

the  decree  was  ^affirmed  in  the  House  of  Lords,  upon  the  ad-   ^^     _ 

r*10221 
vice  of  Lord  Eldon,  and  with  the  concurrence  of  Lord  Redes-   ^  ^ 

dale,  that  the  equity  of  redemption  belonged  to  the  wife,  and  at  her  death 
descended  to  her  heir-at-law,  and  did  not  vest  in  the  second  husband,  un- 
der the  reservation  in  the  mortgage  deed ;  and  that  his  covenants  and 
bond  could  not  be  deemed  a  purchase  of  her  equity  of  redemption ;  and 
that  the  purchaser  from  the  second  husband  could  not  be  deemed  a  pur- 
chaser without  notice,  inasmuch  as  the  equity  appeared  upon  the  deed ; 
and  the  decree  was  that  the  heir-at-law  might  redeem.  In  moving  the 
judgment  of  the  House,  Lord  Eldon  made  the  following  important  re- 
marks :  "  If,"  said  his  Lordship,  **  it  clearly  appears  to  have  been  the  in- 
tention  of  the  wife  that  he  should  have  the  equity  of  redemption,  he  must 
have  it.  But  still,  the  question  is,  what  Courts  of  equity  have  agreed  to 
consider  as  evidence  of  that  intention,  manifested  on  the  &ce  of  the  in- 
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Btrument,  from  which  you  are  to  draw  your  conclusion.  I  perfectly  re- 
collect what  fell  from  the  lips  of  Lord  Thurlow,  though  it  is  a  quarter  of 
a  century  ago,  upon  that  point :  that  where  the  equity  of  redemption  is 
in  these  cases  reserved  to  the  husband,  if  there  is  no  other  evidence  of  the 
intention,  and  if  the  recital  shows  that  the  instrument  is  framed  for  other 
purposes,  the  husband  is  seized  of  the  estate  which  he  before  had  ;  with 
this  difference,  that  if  he  before  had  the  legal  estate  jure  uxoris,  he  after- 
ward had  the  equity  of  redemption,  but  still  jure  uxoris;  or  if  the  estate 
which  he  before  had  jure  uxoris  was  equitable,  so  it  remained  equitable, 
but  still  jure  uxoris ;  and  that  equity  throws  this  protection  round  the 
wife,  that  the  deed  shall  operate  no  ftirther  than  its  particular  purpose, 
unless  there  is  some  recital  of  intention  that  the  husband  should  take  the 
benefit.  But  there  may  be  complex  cases,  such  as  some  of  thoee  which 
have  been  cited,  very  different  from  the  case  of  a  simple  reservation  of  the 
equity  of  redemption  to  the  husband,  where  the  estate  belonged  (o  the 
wife.  And  yet  it  appears  that,  even  in  these  complicated  cases,  the  rule 
of  law  prevailed." 

In  Whitbread  v.  Smith,  3  De  O.  Mac.  &  O.  727,  an  estate  was  by  deed, 
dated  July,  1817,  settled  to  such  uses  as  A.  and  his  wife  should  jointly 
appoint,  and  in  default  of  appointment  to  A.  for  life,  remainder  to  his 
wife  for  life,  remainder  to  his  son  in  fee.  '  A.  and  his  wife  made  several 
mortgages,  all  except  one  limiting  the  equity  of  redemption  upon,  or  con- 
sistently with  the  uses  of  the  deed  of  July,  1817.  In  1832  they  made,  un- 
der the  power  in  the  deed  of  1817,  another  mortgage,  which  limited  the 
equity  of  redemption  to  A.  and  his  wife,  "  their  heirs  or  assigns,  or  to  such 
other  persons  *as  they  should  direct,"  and  by  a  deed  of  even 
*-  ^   date  certain  terms  were  assigned  to  attend  the  inheritance,  ac- 

cording to  the  uses  of  the  mortgage  deed  of  even  date.  The  husband, 
after  the  death  of  his  wife,  sold  as  if  he  were  seized  in  fee.  On  a  bill  for 
redemption  beiug  filed  by  the  son  against  the  purchaser,  it  was  held  by 
the  full  Court  of  Appeal,  reversing  the  decision  of  Sir  B.  T.  Kindersley, 
y.  C.  (reported  1  Drew.  531),  that  the  proviso  for  redemption  in  the  deed 
of  1832  was  not  intended  to  vary  the  limitation  of  the  equity  of  redemp- 
tion, and  did  not  defeat  the  limitation  of  the  fee  to  the  son  in  the  deed  of 
July,  1817.  See  also  Wood  v.  Wood,  7  Beav.  183 ;  Clark  v.  Burgk,  2 
Col.  221 ;  Hipldn  v.  WiUon,  3  De  G.  &  Sm.  738 ;  and  see  IHowden  ▼. 
Byde,  2  De  O.  Mac.  &  G.  684,  reversing  S.  C,  2  Sim.  K  &  171 ;  Stou- 
field  V.  Hallam,  29  L.  J-  (Ch.)  173;  8  W.  R.  (M.  R.)  34;  GHeavea  v. 
Paine,  l^De  G.  Jo.  &  Sm.  87  ;  Smith  v.  Etches,  1  Hem.  &  MiU.  558, 12 
W.  R.  CV.  C.  W.)  192 ;  Lord  HasHnga  v.  Astley,  30  Beav.  260.  See,  how- 
ever. Walker  v.  Armstrong,  25  L.  J.  (Ch.)  N.  S.  406. 

Where  it  appears  to  have  been  the  intention  of  the  wife  to  alter  limita* 
tion  of  the  equity  of  redemption,  effect  wiU  be  given  to  the  intention ;  and 
it  is  not  necessary,  as  Lord  Eldon  erroneously  supposed,  that  the  intention 
should  appear  in  the  recitals.    Thus  in  Jadcwn  v.  Innes  (1  Blighi  104), 
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the  landB  of  the  wife  upon  her  marriage  were  settled  to  the  use  of  the  hus- 
band and  wife  successively  for  life,  remainder  in  strict  settlement,  re- 
mainder to  the  wife  and  her  heirs,  with  a  power  of  revocation  and  appoint- 
ment of  new  uses,  and  she  joined  with  her  husband  in  a  mortgage,  and  by 
the  deed,  to  lead  the  uses  of  the  fine  which  the  husband  and  wife  after- 
ward levied  according  to  covenant,  the  lands;  after  the  determination  of 
the  term  created  to  secure  the  repayment  of  the  money  borrowed,  were 
limited  to  the  husband  and  wife,  and  the  survivor,  for  their  lives  and  the 
life  of  the  survivor,  and  from  the  decease  of  the  survivor  to  the  use  of  the 
heirs  of  their  two  bodies,  and  for  default  of  such  issue,  to  the  use  of  the 
right  heirs  of  the  survivor  of  the  husband  and  wife  forever.  The  wife 
having  died  without  issue,  leaving  the  husband  survivor,  it  was  held  by 
the  House  of  Lords,  reversing  the  decision  of  Lord  Eldon  (reported  16 
Ves.  351),  that  this  was  more  than  a  mere  mortgage  transaction ;  that 
there  %as  evidence  of  an  intention  to  effect  a  change  in  .the  beneficial  in- 
terest ;  and  that  there  was  upon  the  face  of  the  deed  a  clear  manifestation 
of  such  intention,  equivalent  to  a  declaration  ;  and  consequently,  that  the 
husband  and  his  heirs,  and  not  the  heirs  of  the  wife,  were  entitled  to  the 
equity  of  redemption.  Lord  Redesdale,  *in  moving  the  judgment 
of  the  House  of  Lords,  entered  into  an  elaborate  examination  of  *-  -' 

the  authorities ;  and  after  admitting  the  rule  laid  down  in  Broad  v.  Broad, 
and  Rtiscombe  v.  Hare,  added :  "  But  it  is  an  exception  to  that  rule,  where 
other  circumstances  occur  affording  evidence  of  an  intended  alteration  of 
rights. 

"  Li  Rowel  V.  WhaUey  (1  Ch.  Bep.  116),  the  wife  joined  with  her  hus- 
band in  a  mortgage  of  her  lands,  by  a  deed  containing  a  proviso  and 
declaration  that,  if  the  husband  and  wife,  or  either  of  them,  or  their 
heirs,  executors,  ftc.,  paid  to  the  mortgagee,  his  executors,  &c.,  the  sum 
borrowed,  that  the  fine  to  be  levied,  according  to  the  covenant  contained 
in  the  deed,  should  inure  to  the  husband  and  wife,  and  the  longest  liver  of 
them,  with  remainder  to  the  right  heirs  of  the  husband  forever.  Here  is 
a  case  of  a  distinct  declaration,  in  no  manner  depending  upon  the  proviso 
for  redemption,  but  defining  the  course  in  which  the  property  is  to  be  car^ 
ried  after  the  satisfaction  of  the  mortgage.  A  fine  was  afterward  levied, 
according  to  the  agreement  among  the  parties ;  and  after  the  death  of  the 
husband,  a  bill  to  redeem  was  filed  by  the  relict.  The  son  and  heir  of  the 
former  husband,  being  a  party  defendant  in  the  suit,  was  an  in&nt.  The 
Court  decreed,  that  {he  plaintiff  and  the  infant  should  proportionably  pay 
what  was  due  upon  the  mortgage  at  the  time  of  the  death  of  the  mort- 
gagor, rating  the  estate  for  life  of  the  plaintiff  in  the  premises  at  one- 
third,  and  the  reversion  in  fee  of  the  infant  at  two-thirds.  In  that  case  it 
was  determined,  that  the  subsequent  declaration  and  limitation,  having  no 
connection  with  the  proviso  for  redemption,  but  declaring  what  should  be- 
come of  the  property  after  the  mortgage  was  satisfied,  operated  against 
the  construction  of  a  resulting  trust  for  the  benefit  of  the  wife.    It  was 
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held  to  be  a  distinct  settlement,  and  that  she  had  parted  with  her  estate. 
In  the  case  now  pending  before  us  for  judgment,  the  distinction  is  stronger ; 
for  it  is  the  mortgage  term,  which  is  made  redeemable  by  the  husband 
and  wife,  and  the  fee  is  the  subject  of  settlement  In  the  case  of  The 
Earl  of  Huntingdon  v.  The  Countess  of  Huntingdon,  the  mortgage  was 
made  by  the  mother  of  the  plaintiff,  joining  with  her  husband,  of  lands, 
being  her  inheritance ;  and  the  purpose  was  to  raise  money  for  the  husband 
to  pay  for  the  place  of  Captain  of  the  Band  of  Pensioners.  The  mortgage 
was  for  a  term  of  years,  subject  to  which  the  estate  was  settled  to  the 
Countess  (the  plaintiff's  mother)  for  life,  remainder  to  the  plaintiff  in  taiL 
The  proviso  for  redemption  was,  that  on  payment  of  the  mortgi^e-money 
the  term  should  cease.  In  1683  the  Countess  joined  with  her  husband  in 
an  assignment  *of  the  mortgage;  and  in  the  deed  of  assignm^it 
^  ^   the  proviso  was,  that  on  payment  of  the  money  borrowed  by 

them,  or  either  of  them,  the  mortgage  term  was  to  be  assigned  as  tbey  or 
either  of  them  should  direct  or  appoint  The  husband  afterward  paid  off 
the  mortgage,  and  took  an  assignment  of  the  term  in  trust  for  himself; 
and  by  will  bequeathed  his  personal  estate  to  the  defendant,  his  second 
wife,  who  claimed  the  term.  The  plaintiff  filed  a  bill  in  Chancery,  pray- 
ing that  the  term  might  be  assigned  to  him.  The  Lord  Keeper  refused  to 
make  such  decree,  except  upon  the  usual  terms  of  a  redemption,  paying 
principal,  interest,  and  costs ;  but  upon  appeal  to  Parliament,  the  decree 
was  reversed,  and  the  term  directed  to  be  assigned  to  the  appellant,  with 
an  account  of  profits  from  the  death  of  the  appellant's  mother,  making  to 
the  respondent  just  allowances  for  the  maintenance  of  the  appellant,  and 
management  of  the  estate.  In  that  case  the  limitation,  after  the  life  es- 
tate, was  to  the  son  in  tail ;  and  in  the  case  now  under  discussion,  it  is  to 
the  husband  and  wife  and  the  heirs  of  their  bodies,  or,  in  default  of  issue, 
to  the  survivor  of  the  husband  and  wife  in  fee  ;  and  that  is  the  only  dif- 
ference in  that  respect  between  the  cases.  The  proviso  for  redemption 
in  the  Earl  of  Huntingdon's  ease  was,  that,  on  payment  by  either  of  them, 
the  term  should  be  assigned  as  they  or  either  of  them  should  direct. 
Under  these  'circumstances,  the  executrix  and  devisee  of  the  husband 
insisted,  that  as  he  had  paid  the  mortgage  and  taken  the  assignment,  it 
belonged  to  her  as  his  representative.  The  son  of  the  former  wife  con- 
tended that  the  estate  was  under  settlement,  and  bound  by  the  terms  of 
the  settlement ;  that  the  husband  and  wife  could  not  deal  with  the  estate 
beyond  their  own  interest ;  and  it  was  held,  as  to  the  term  assigned  to  the 
husband,'  and  possessed  under  his  will  by  the  defendant,  that  there  was  a 
resulting  trust  for  the  son. 

"In  the  case  of  Lewis  v.  Nangle  (Amb.  150),  the  property  which 
belonged  to  the  wife  was  mortgaged  and  settled  upon  the  ^husband  and  wife, 
with  remainder,  not  to  the  wife  herself,  but  to  the  wife's  sister.  The  wife 
died,  and  the  sister  brought  a  bill,  in  order  to  compel  the  husband  to  pay 
off  the  mortgage.    In  that  case  it  appeared  that  the  money  raised  upon 
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the  mortgage,  being  1100/.,  was  in  part  borrowed  for  the  use  of  the  hus- 
band, and  part  of  it  for  the  purpose  of  paying  a  debt  incurred  by  the  wife 
previous  to  the  marriage.  In  giving  judgment  upon  the  case,  the  Lord 
Chancellor  said, '  The  genen^l  rule  is,  that  when  the  husband  borrows  a 
sum  of  money  for  his  own  use,  and  the  wife  joins  in  a  mortgage  of  her 
jointure  for  repayment  of  it,  that  her  estate  shall  be  a  creditor  upon  the 
husband  for  '^'that  sum.  So  it  is  where  there  is  no  settlement,  and  r^ci  nogi 
the  wife  mortgages  her  estate  of  inheritance  to  raise  money  for  the 
husband  ;  but  where,  at  the  time  of  executing  such  mortgage  or  security,  a 
settlement  is  made  either  before  or  after  marriage,  there  is  no  instance  in 
which  the  husband  has  been  considered  answerable  to  the  wife's  estate  for  the 
money  borrowed ;'  and  he  there  held,  that,  under  the  circumstances  of  this 
case,  there  being  a  settlement  of  the  estate,  the  husband  was  not  liable  for 
the  money  borrowed.  The  subsequent  limitation  was  not  impeached  by  the 
person  who  brought  the  bill,  because  that  person  w&s  entitled  to  the  estate 
under  that  limitation. 

"  In  the  case  of  Jackson  v.  Parker  (Amb.  687),  which  was  decided  by 
Sir  Thomas  Sewell,  a  difficulty  occurred  of  a  different  description.  The 
husband  had  borrowed  a  sum  of  money,  and,  in  order  to  make  a  security 
by  mortgage  of  his  own  estate,  his  wife  joined  in  a  fine,  which  would  have 
the  effect  of  barring  her  of  any  claim  of  dower.  The  limitation  of  the 
equity  of  redemption  was  to  the  husband  and  the  wife  and  their  heirs ;  and 
there  was  a  declaration  in  the  deed,  that  after  payment  of  the  money 
lent  on  this  mortgage,  the  fine  should  inure  to  the  husband  and  his  heirs. 
Other  charges  were  afterward  made  upon  the  estate,  and  those  subsequent 
charges  were  all  made 'redeemable  by  the  husband  and  wife  and  their 
heirs.  The  husband  by  his  will  made  a  disposition  of  this  property,  in 
trust  to  raise  provisions  for  all  his  children.  But  the  will  was  disputed  by 
the  eldest  son  and  heir-at-law,  upon  the  ground  that  it  was  a  devise  of  the 
equity  of  redemption,  of  which  the  husband  was  not  solely  seized,  because 
the  equity  of  redemption  was  reserved  to  the  husband  and  wife  and  their 
heirs.  Sir  Thomas  Sewell  had  some  difficulty  upon  the  subject  at  first,  in 
consequence  of  the  words  of  the  Statute  of  Wills,  which  does  not  admit  of 
a  devise  of  property  of  which  the  devisor  is  not  solely  seized.  But,  upon 
reflection,  he  decided  that  the  case  was  to  be  considered  as  in  equity ;  it 
was  not  a  legal  estate,  and,  as  an  estate  to  be  governed  by  the  rules  of 
equity,  it  was  the  seizin  of  the  husband,  and  not  of  the  wife.  Upon  a  con- 
test for  redemption,  the  Court  would  regard  the  ownership  of  the  estate 
previous  to  the  mortgage,  and,  in  that  view,  the  husband  would  be  con- 
sidered as  the  person  entitled  to  redeem,  the  wife  being  entitled  to  redeem 
only  in  respect  of  her  interest,  which  would  have  been  only  a  right  to 
dower,  if  she  had  survived  her  husband.  In  such  case,  she  would  have 
been  entitled  to  have  had  the  estate  redeemed  for  the  purpose  of  letting 
in  her  dower ;  but  there  her  right  ended ;  and  that,  therefore,  the  husband 
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r*l0271  ^^^^  ^  taken  *to  be  in  equity  solely  seized  of  the  estate,  as  if 
the  mortgage  had  not  been  made.  In.  that  case  it  was  argued, 
*  that  the  Court  will  put  a  true  construction  on  the  deed,  by  taking  into 
consideration  the  ownership  of  the  estate,  and  the  purpose  for  which  the 
deed  was  made ;  that  the  husband  was  the  owner  of  the  estate,  and  the 
intention  of  the  deed  was  merely  to  make  a  mortgage,  and  the  wife  was 
made  a  party,  and  joined  in  the  fine,  for  the  sake  of  the  mortgagee.'  And 
this  argument  was  adopted  by  the  judgment. 

"  In  the  case  of  Corbett  v.  Barker  (1  Anstr.  138),  according  to  the  re- 
port, the  Court  do  not  seem  to  have  the  least  notion  that  there  existed  a 
resulting  trust,  such  as  the  House  of  Lords  held  to  exist  in  the  case  of 
Rusoombe  v.  Hare,  and  they  dismissed  the  bill.  In  that  case  it  appears 
probable  that  Baron  Thompson  doubted  the  correctness  of  the  decision  ; 
for  he  says,  *  that  a  reservation  of  the  kind  now  under  discussion,  in  a  fine 
levied  completely  diverse  intuitu,  shall  not,  without  an  express  declaraiioa 
of  such  intention,  carry  the  estate  in  a  new  channel.'  The  cause  being 
afterward  reheard,  the  Court  seems  to  have  been  of  opinion  that  a  trust 
resulted  in  fJEivor  of  the  original  owner  of  the  estate,  and  determined  ac- 
cordingly. The  report  of  the  case  is  so  very  imperfect  in  its  language 
and  statements,  that  it  is  difficult  to  discover  what  are  the  facts  of  the  case, 
and  the  point  decided ;  but  as  &r  as  they  can  be  collected,  the  case  appears 
to  have  been  of  the  same  nature  as  Broad  v.  Broad,  and  the  other  cases 
which  have  been  decided  upon  a  similar  principle. 

"  It  must  now  be  admitted  as  an  established  principle,  to  be  applied  in 
deciding  upon  the  effect  of  mortgages  of  this  description,  whether  it  be 
the  estate  of  the  wife  or  the  estate  of  the  husband,*  if  the  wife  joins  in  the 
conveyance,  either  because  the  estate  belongs  to  her,  or  because  she  has  a 
charge  by  way  of  jointure  or  dower  out  of  the  estate,  and  there  is  a  mere 
reservation  in  the  proviso  for  redemption  of  the  mortgage,  which  would 
carry  the  estate  from  the  person  who  was  owner  at  the  time  of  executing 
the  mortgage,  or  where  the  words  admit  of  any  ambiguity,  that  there  is  a 
resulting  trust  for  the  benefit  of  the  wife,  or  for  the  benefit  of  the  husband, 
according  to  the  circumstances  of  the  case.  But  here,  it  seems  to  me 
that  the  operation  of  the  deed  as  to  the  mortgage  term,  and  the  operation 
of  the  deed  as  to  the  limitation  of  the  fee,  are  wholly  distinct,  and  do  not 
in  any  way  depend  on  each  other.  The  question  does  not  arise  upon  the 
interpretation  of  the  proviso  for  redemption,  but  it  arises  upon  a  distinct 
and  subsequent  clause  of  the  deed.  The  term  and  the  fee  are  kept  dis- 
tinct '*'in  the  deed.  The  term  is  a  security  for  the  repayment  of 
I-  -I   the  money  lent,  and  when  the  mortgage  should  be  discharged, 

the  intention  of  the  maker  of  the  deed  was,  that  the  term  should  be  com- 
pletely at  an  end.  The  way  in  which  they  proposed  to  efiect  this  was  by 
declaring  that  upon  payment  of  the  money  due  the  term  shall  cease.  If 
the  money  had  been  paid  at  the  day,  the  term  ceasing,  there  would  have 
remained  nothing  of  the  mortgage  operating  upon  the  property.    But 
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there  would  then  have  remained  the  declaration  in  the  deed,  directing 
what  should  be  done  with  the  estate,  subject  to  the  term.  The  term  being 
at  an  end,  the  operation  of  the  deed,  so  far  as  it  declared  the  limitations 
of  the  estate,  subject  to  the  term,  remained  perfectly  distinct,  and  had  no 
connection  whatsoever  with  the  existence  of  a  term  which  then  would 
have  ceased  to  exist.  A  court  of  equity  will  so  deal  with  a  declaration 
that,  upon  payment  of  a  sum  of  money  on  a  given  day,  the  term  shall 
cease ;  that,  although  the  term  becomes  absolute  by  non-payment  of  the  , 
money  at  the  day,  it  is  still  subject  to  redemption.  By  whom  it  may  be 
redeemed  must  be  discovered  from  the  title,  which,  by  the  deed  itself,  is 
declared  to  be  in  the  husband  and  wife  for  their  respective  lives,  then  to 
the  heirs  of  their  bodies,  and  then  to  the  survivor  in  fee.  Upon  the  de- 
clarations, therefore,  and  the  provisions  of  that  deed,  the  redemption 
would  arise  by  implication,  in  case  the  money  was  not  paid  at  the  day. 
The  implication  must  be  drawn  from  the  deed  itself  declaring  who  were 
the  persons  entitled  to  the  estate. 

'*  In  all  the  other  cases  decided  upon  the  general  principle  the  grounds 
of  the  decisions  were, '  that  the  mode  in  which  the  redemption  was  limited 
was  by  mistake  or  improper  contrivance  introduced  into  the  deed.'  But 
in  this  case  there  is  no  ground  to  raise  such  imputation,  for  the  deed  is 
clear  and  express  in  its  declarations  and  provisions.  The  case  is  really  in 
principle,  if  not  in  circumstances,  the  same  as  the  case  of  Rowell  v. 
Whalley. 

''  Where  the  declaration  of  the  uses  of  the  fine  refers  simply  to  the  ope- 
ration of  the  deed  as  a  mortgage,  where  it  is  simply  a  declaration  that, 
the  money  being  paid;  the  fine  shall  inure  to  the  persons  who  make  the 
mortgage,  and  there  is  nothing  else  which  makes  it  subject  to  redemption, 
that  would  be  considered  as  a  mere  clause  of  redemption,  and  construed 
in  the  same  way.  But  where  the  form  of  the  equity  of  redemption  has 
nothing  to  do  with  the  limitation  of  the  estate,  where  the  limitation  of  the 
estate  is  perfectly  distinct,  it  seems  to  me,  the  rules  which  have  been  estab- 
lished in  the  cases  of  resulting  trusts  do  not  in  any  degree  apply." 

Lord  Eldon,  adopting  the  opinion  *of  Lord  Redesdale,  ob-  p^-^nQ^ 
served  that,  **  the  circumstances  of  the  case  were  certainly,  in   ^  ^ 

point  of  fact,  much  better  understood  than  they  were,  and  much  greater 
research  had  been  made  into  cases,  so  as  to  bring  before  the  consideration 
of  the  House  the  true  principle  of  decision.  The  Court  below  did  not 
rightly  apprehend  the  case,  as  it  now  appeared.  The  judgment  of  the 
House  would  remove  a  difficulty  which  he  knew  was  floating  in  the  minds 
of  many  persons.  He  conceived  it  to  have  been  the  opinion  of  Lord 
Thurlow,  that,  in  order  to  dispose  of  the  equity  of  redemption  of  the  wife 
in  an  estate,  it  was  absolutely  necessary  that  there  should  be,  in  the  re- 
citals of  the  instrument,  some  expression  that  the  parties  meant  it  so ; 
that  it  was  not  enough  to  collect  the  intention  from  the  limitations,  but 
that  there  must  be  something  more  upon  the  face  of  the  deed  to  lead  the 
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wife  to  understand  what  the  limitations  were.  It  did,  however,  occur  to 
him,  on  looking  into  the  cases  which  had  been  referred  to,  that  such  a 
proposition  could  not  be  supported,  and  therefore  he  was  of  opinion  that 
the  decree  must  be  reversed." 

In  Beeve  v.  Hicks  (2  S.  &  S.  403),  a  husband  and  wife  mortgaged  the 
wife's  freeholds  for  1000  years,  to  secure  the  repayment  of  a  sum  of  money 
lent  to  the  husband ;  the  deed  contained  a  reservation  of  a  peppercorn 
rent  during  the  term,  to  the  husband  and  wife  and  the  heirs  and  assigns 
of  the  wife,  and  also  a  covenant  on  the  part  of  the  husband,  that  he  and 
his  wife  would  levy  a  fine  to  the  use  of  the  mortgagee  for  the  term  there- 
by demised,  for  better  securing  the  mortgage-money,  and  subject  thereto 
to  the  only  use  and  behoof  of  the  husband,  his  heirs  and  assigns  forever^  and 
for  no  other  use,  intent,  or  purpose  whaisoever.  The  clause  for  redemption 
provided  that,  upon  payment  of  the  mortgage-money  and  interest  by  the 
husband  and  his  wife,  or  either  of  them,  their  or  either  of  their  heirs,  ex- 
ecutors, administrators,  or  assigns,  upon  the  10th  of  February,  1771,  the 
term  of  1000  years  should  cease.  The  husband  released  the  equity  of  re- 
demption to  the  mortgagee  in  fee,  who  entered  into  possession.  On  the 
death  of  the  husband,  it  was  held  by  Sir  John  Leach,  V.  C,  that  the  wife 
was  not  entitled  to  redeem. 

"  The  case,"  said  his.  Honor,  "  is  not  distinguishable  in  principle  from 
Innes  v.  Jackson.  The  limitation  of  the  uses  of  the  fine  to  the  husband 
and  his  heirs  has  no  connection  with  the  purpose  of  the  mortgage,  or  the 
proviso  of  redemption,  but  is  altogether  a  new  settlement^  which  defeats 
the  heir  of  the  wife."  See  also  Eddleston  v.  Collins,  3  De  O.  Mac  &  G. 
1 ;  Heather  v.  O'Neill,  2  De  G.  &  Jo.  399,  reversing  the  decision  of  Sir 
J.  Romilly,  M.  R.,  6  W.  R.  176  ;  Atkinson  v.  Smith,  3  De  G.  &  Jo.  186. 


A  wife  who  mortgages  her  estate 
for  the  debt  of  her  husband  is  a 
surety,  and  as  such  entitled  to  an 
indemnity  from  him,  and  his 
assets  will,  if  the  circumstances  ad- 
mit, be  taken  in  the  first  instance 
to  satisfy  the  mortgage ;  Hawley  v. 
Bradford,  9  Paige,  200;  i%A  v. 
Ootheal,  2  Sandford,  Ch.  29 ;  Ayres 
V.  Husted,  15  Conn.  504 ;  Johns  v. 
Beardon,ll  Maryland, 465 ;  Sheidle 
V.  Weishlee,  4  Harris,  134 ;  Weeks  v. 
Haas,  3  Watts  &  Serg.  520 ;  Knight 
V.  Whitehead,  26  Bfississippi,  245. 


A  court  of  equity  may  accordingly 
direct  that  the  husband's  interest  in 
the  land  as  tenant  by  curtesy  shall 
be  first  exposed  for  sale,  or,  if  this 
would  be  impracticable  or  injurious, 
that  the  whole  shall  be  sold  and  the 
surplus  invested  for  the  separate 
use  of  the  wife,  who  will  then  be  re- 
garded as  a  purchaser;  6ahn  v. 
Neimcewiez,  3  Paige,  164 ;  11  Wen- 
dell, 312 ;  Duffy  v.  The  Ins.  Co.,  8 
Watts  &  Serg.  413.  In  like  manner, 
where  the  husband's  bond  is  secured 
by  two  mortgages,  one  of  her  estate. 
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and  the  other  of  his,  the  latter  is  the 
primary  fund  for  the  payment  of 
the  debt,  and  the  equity  will  be  en- 
forced not  only  between  the  parties, 
but  against  purchasers  with  notice ; 
Sheidle  v.  Weishlee ;  Loomer  v.  Wheel- 
right,  3  Sandford,  Ch.  135.  Hence, 
one  who  purchases  land  which  has 
been  mortgaged  for  the  husband's 
debt,  with  notice  that  the  lien  ex- 
tends to  other  land  owned  by  the 
wife,  is  answerable  for  the  applica- 
tion of  the  purchase  money,  and 
must  see  that  it  is  appropriated  to 
the  exoneration  of  her  property; 
Sheidle  v.  Weishlee,  4  Harris,  134. 

It  results  from  the  same  principle 
that  if  the  creditor  has  the  means  of 
paying  the  debt  out  of  the  hus- 
band's assets  and  suffers  them  to  be 
withdrawn,  or  uses  them  for  a  dif- 
ferent purpose,  the  wife's  estate  will 
be  exonerated;  Ayrea  v.  Huded, 
15  Conn.  504 ;  Johne  v.  Beardan, 
11  Mainland,  465 ;  and  hence,  where 
the  equity  of  redemption  in  the  hus- 
band's land  which  had  been  mort- 
gaged simultaneously  with  the 
wife's,  was  conveyed  to  the  mort- 
gagee at  a  price  which  exceeded 
the  mortgage  debt,  the  wife's  land 
was  held  to  be  discharged  by  the 
payment  of  the  purchase  money  to 
the  husband ;  Loomer  v.  Wheelright, 
3  Sandford,  Ch.  135. 

The  equitable  principles  relating 
to  sureties  apply  equally  to  a  wife 
mortgaging  her  estate  for  her  hus- 
band's benefit ;  and  it  is  well  settled 
that  a  valid  agreement  between  the 
creditor  and  husband,  by  which  the 
time  of  payment  is  extended,  will,  if 
unauthorized  by  the  wife,  discharge 
her  mortgage;  Smith  v.  Toionsend, 
25  New  York,  479 ;  Th^  Bank  v. 


Bums,  46  Id.  170 ;  ante,  1906,  see 
Oahn  V.  Neimcewicz,  3  Paige,  164. 

As  'the  husband  is  the  principal 
debtor,  if  he  acquires  the  mortgage 
it  will  be  discharged.  In  FUch  v. 
Cotheal,  2  Sandford,  Ch.  29,  the  wife 
was  allowed  to  enforce  this  equity 
against  a  third  person,  who  had 
taken  an  assignment  of  the  mort- 
gage for  value  and  without  notice 
from  the  agent  into  whose  hands  it 
had  been  covertly  transferred  for 
the  husband's  use;  ante,  notes  to 
Basset  v.  Nosworthy. 

To  make  the  wife's  equity  good 
against  the  mortgagee,  it  must 
appear  that  he  had  notice  (ante, 
notes  to  Bees  v.  Berrington),  which 
cannot  be  inferred  from  the  mere 
circumstance  that  the  considera- 
tion was  paid  to  him,  because  it 
might  well  have  been  that  he  re- 
ceived it  as  her  agent,  and  with  a 
view  of  applying  it  to  her  use;  see 
Oahn  V.  Neimcewicz,  3  Paige,  614; 
11  Wend.  312.  Proof  that  the 
debt  was  the  husband's,  and  that 
this  was  known  to  the  creditor,  is, 
however,  sufficient  to  establish  the 
wife's  equity  as  a  surety,  and  the 
duty  of  the  creditor  to  be  careful  of 
it  in  his  subsequent  dealings  with 
the  husband ;  see  Knight  v.  White- 
head,  26  Mississippi,  245 ;  Loomer  v. 
WhedHght,  3  Sandford,  Ch.  135. 

A  mortgage  of  a  wife's  estate  for 
her  husband's  debt  renders  the  mort- 
gagee a  purchaser,  but  is  merely 
gratuitous  as  it  regards  the  husband, 
and  therefore  subject  to  the  equi- 
table doctrines  applying  to  volun- 
tary conveyances. 

Where  it  appears,  in  view  of  all 
the  evidence,  that  the  provisions  of 
a  voluntary  deed  transcend  the  pur- 
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pose  for  which  it  was  executed,  the 
excess  may  be  corrected  at  the  in- 
stance of  the  grantor,  although  the 
mistake  was  not  mutual,  or  shared 
by  the  persons  claiming  under  the 
instrument;  ante,  1250,  notes  to  Hur 
guenin  v.  Baseley,  A  mortgage  by  a 
wife  for  her  husband's  debt  is  within 
this  principle,  and  she  may  redeem 
notwithstanding  a  clause  reserving 
or  limiting  the  right  to  him,  unless 
her  intention  was  to  convey  the 
premises  absolutely  and  not  merely 
as  a  security ;  Demarest  v.  Wyncoop, 
3  Johnson,  Ch.  129.  In  Duffy  v.  The 
Insurance  Company^  8  Watts  & 
Serg.  413,  433,  Kennedy,  J.,  said: 
"  If  a  wife  unite  with  her  husband 
to  pledge  her  estate,  or  otherwise,  to 
raise  money  out  of  it  to  pay  his 
debts,  or  meet  any  other  occasion 
for  his  accommodation,  whatever 
may  be  the  mode  or  form  adopted 
to  carry  such  purpose  into  effect, 
the  transaction  will,  in  equity,  be 
treated  according  to  the  true  in- 
tent of  the  parties.  See  Tate  v. 
Austin^  1  P.  Wms.  264,  and  Mr. 
Coxe's  note  thereto  \  S,  C.2  Vern, 
689,  and  Mr.  Raithby's  note ;  also 
Pawlet  V.  Delaval,  2  Ves.  sen.  663, 
669."  The  wife  is,  moreover,  enti- 
tled, as  a  surety,  to  require  that  the 
debt  shall  be  discharged  by  the 
principal,  and  that  the  property 
shall  then  revert  to  her.  To  over- 
come these  presumptions  it  must  ap- 
pear from  the  recitals  in  the  instru- 
ment or  aliunde,  that  she  meant  to 
make  a  gift,  and  not  simply  to  exe- 
cute a  mortgage.  Such  would  seem 
to  have  been  the  opinion  of  Lord 
Eldon,  and  we  may  regard  it  as 
sound,  notwithstanding  the  decisions 
by  which  he  was,  to  some  extent, 


overruled;  ante,  1933;  see  Weeks  v. 
Haas,  3  Watts  &  Serg.  520,  523. 

It  was  held,  on  like  grounds,  in 
Weeks  V.  Haas,  that  where  wives, 
who  are  tenants  in  common  of  land, 
divide  it  by  releasing  to  their  hus- 
bands, a  court  of  equity  will  decree 
a  trust  for  the  wives,  on  proof  that 
the  object  was  to  make  partition,  and 
that  the  husbands  gave  no  consid- 
eration. Gibson,  C.  J.,  said :  "  The 
deeds  being  in  pari  maieria,  and 
made  at  the  same  time,  constitute 
but  one  assurance,  and  the  statute 
which  gives  her  power  to  convey 
makes  her  a  free  agent  Yet,  what 
is  there  in  the  dec^d  to  the  plain- 
tiff's husband  to  warrant  the  in- 
tendment of  a  gift  of  her  land  to 
him  by  means  of  it?  By  relin- 
quishing her  right  in  the  two-thirds 
of  her  patrimony,  she  furnished  the 
consideration  for  it,  and  as  she  was 
the  party  to  be  benefited,  the  ob- 
ject being  partition  and  not  conver- 
sion, the  law  raises  a  presinnptioii 
that  the  husband  took  the  l^al  title 
as  her  trustee,  for  the  same  reason 
that  it  raises  a  resulting  trust  of 
land  paid  for  with  the  money  of 
another.  With  what  did  he  pay? 
Certainly  with  his  wife's  land,  for 
all  but  an  inconsiderable  part  of  the 
value,  and  this  land  was,  as  usual, 
her  separate  estate,  as  money  settled 
to  her  separate  use,  which,  had  it 
been  the  consideration,  would  have 
given  her  an  indisputable  trust  es- 
tate by  implication  of  law^ 

"  Such  an  implication  is  a  matter 
of  course  in  regard  to  a  mortgage 
of  the  wife's  land  in  which  there  is 
no  limitation  of  the  estate  beyond 
the  mere  security,  and  the  equity  of 
redemption  happens  to  be  reserved 
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to  the  husband.  In  that  case,  her 
original  ownership  is  preserved  on 
the  legal  presumption  that  the  form 
of  the  reservation  originated  in  the 
inaccuracy  or  mistake  of  the  per- 
son who  prepared  the  deed.  To 
this  effect  is  Broad  v.  Broad,  2  Ch. 
Ca.  98,  161,  which  is  the  leading 
case,  and  Ritscombe  v.  Hare,  6 
Dow's  Pari.  Cas.,  which  is  the  latest 
one.  In  the  decision  of  Jackson  v. 
Innes,  1  Bligh,  104,  on  appeal  to  the 
House  of  Lords,  Lord  Hedesdale 
said,  that  whether  the  wife  has 
joined  in  the  mortgage  because  the 
estate  belonged  to  her,  or  because 
she  had  a  charge  on  it  by  jointure 
or  dower,  yet,  if  there  be  a  reserva- 
tion in  the  proviso  for  redemption, 
which  would  carry  the  estate  from 
the  person  who  was  the  owner  of  it 
at  the  execution  of  the  mortgage, 
it  is  now  an  admitted  principle  of 
interpretation  that  there  is  a  result- 
ing trust  for  that  person,  whether 
husbaud  or  wife;  and  his  position, 
as  the  result  of  the  decisions,  is  sus- 
tained by  Cotton  v.  Cotton,  2  Ch. 
Rep.  72;  Huntingdon  v.  Hunting- 
don, 2  Vern.  437 ;  Brend  v.  Brend, 


1  Vern.  213;  Jackson  v.  Parker, 
Amb.  687,  and  by  all  the  other 
decisions  except  that  of  Lord  E)don 
in  the  same  case,  16  Ves.,  369,  who 
was  disposed  to  carry  the  protection 
of  the  wife  still  further,  and  per- 
haps it  is  to  be  regretted  that  he 
was  reversed.  *  *  *  It  is  unne- 
cessary to  pursue  the  train  of  these 
decisions  on  mortgages,  as  those  cited 
establish  the  principle  of  the  case 
before  us  upon  a  just  foundation. 
"Where  it  is  her  purpose  to  give 
him  her  land,  the  accomplishment 
of  it  by  means  of  a  conveyance  to 
a  convenient  friend  cannot  be  pre- 
vented ;  yet  the  step  is  so  obviously 
the  consequence  of  the  husband's 
avarice,  that  it  is  seldom  to  be  com- 
mended. But  certainly  no  such 
purpose  is  to  be  implied  in  the  case 
before  us;  and,  independent  of 
parol  evidence  of  intention,  it  is 
consonant  with  principle  and  au- 
thority to  hold  him  to  be  a  trustee." 
In  some  States  a  feme  covert  is 
prohibited  by  statute  from  charging 
her  property  with  the  payment  of 
her  husband's  obligations ;  see  Dun^ 
bar  V.  Mize,  53  Georgia,  435. 
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Executor  op  Mortgagee  in  Feb  entitled  to  Money  secured  on 
Mortgage.] — The  executor ,  not  the  *heir  of  a  mortgagee  in  fee,  is 
entitled  to  the  money  secured  by  the  mortgage. 

Reasons  of  that  doctrine. 

The  plaintift''8  bill  being,  that  Lawrence  Clifton,  by  indentures 
of  lease  and  release  between  him  and  James  Baker,  bearing  date 

1  S.  C,  3  Swanst.  628 :  nom.  Thornborough  v.  Baker,  and  2  Freem.  143. 
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the  20th  and  2l8t  of  October,  1656,  in  consideration  of  500/. 

Said  to  him  by  the  said  James  Baker,  did  convey  to  the  said 
ames  Baker  and  his  heirs  several  lands  in  Stoak,  in  the  county 
of  Surrey  ;  and  by  another  indenture,  executed  at  the  same  time 
between  the  same  parties,  it  was  agreed  between  them,  that  if  the 
said  Lawrence  Clifton  should,  during  his  life,  pay  to  the  said 
James  Baker,  his  heirs,  executors,  administrators,  or  assigns,  30/. 
early,  at  Lady-day  and  Michaelmas,  or  within  thirty  days  after, 
y  equal  portions ;  and  if  the  heirs  of  the  said  Lawrence  should, 
within  six  months  after  the  death  of  the  said  Lawrence,  pay  to  the 
said  James  Baker,  his  heirs,  executors,  administrators,  or  assigns, 
the  sum  of  500/.,  with  interest  since  the  paying  of  the  last  15/., 
then  the  lease  and  release  should  cease  and  be  void. 

About  one  year  after,  the  said  Lawrence  Clifton  died,  leaving 
the  said  Jane  [the  plaintift''s  wife]  his  only  daughter  and  heir. 
And  by  another  indenture,  bearing  date  the  25th  of  May,  1658, 
made  between  the  now  plaintiiF  and  the  said  James  Baker,  the 
said  James  Baker  did  covenant  with  the  plaintift",  that  if  they,  or 
r*10^11  ^^^^^^  ^f  them,  *should  pay  to  the  said  James  Baker, 
I-  J   his  heirs,  executors,  administrators,  or  assigns,  the  sum 

of  20/.  only,  on  the  20th  of  October  then  next  following,  and  the 
sum  of  530/.  on  the  20th  of  October,  1659,  that  then  the  said  in- 
denture of  lease  and  release  should  be  void. 

The  said  James  Baker  died  about  May,  1659,  and  the  premises 
being  forfeited,  they  descended  to  the  said  defendant  John  Baker, 
son  and  heir  to  the  said  James ;  and  the  defendant  Sarah,  the  re- 
lict of  the  said  James  Baker,  having  administration  of  his  estate 
granted  to  her,  her  husband,  John  Nichols,  and  she  do  pretend  to 
the  said  mortgage;  and  the  plaintiiF,  praying  a  reconveyance  on 
payment  of  what  was  due,  the  defendant  Jonn  Baker,  by  his  an- 
swer confessing  the  mortgage  and  agreement  aforesaid,  and  that 
the  mortgage,  being  forfeited,  descended  upon  him  as  heir  to  his 
father,  and  submitted  to  reconvey  the  premises  on  payment  of 
principal,  interest,  and  costs  to  nim ;  the  defendant  and  John 
Nichols  and  his  wife  confessing  the  said  mortgage,  and  insisting, 
that  the  said  Sarah  was  administratrix  to  her  former  husbaua, 
and  thereby  entitled  to  the  said  mortgage-money  and  interest, 
although  she  hath  other  assets  of  her  husband's  estate,  with  a 
considerable  overplus. 

It  was  upon  the  hearing  of  the  cause,  the  11th  of  February,  in 
the  twenty-third  year  of  his  now  Majesty's^  reign,  decreed  by  the 
Master  of  the  Rolls,*  that,  upon  payment  of  principal^  interest^  and 
costs,  the  defendant  John  Baker  should  reconvey  the  premises ; 
and  it  was  then  ftirther  ordered,  that  the  party  should  a.ttend  the 
Right  Honorable  the  Lord  Keeper  of  the  Great  Seal  of  England 
for  his  Lordship's  directions,  whether  the  principal  and  interest 
should  be  paid  to  the  defendant  John  Baker,  the  heir,  or  to  the 

1  Charles  2d. 

'Sir  HarbotUe  Grimstone. 


THORNBROUGH    Y.    BAKER.  1943 

0 

defendant  Sarah,  the  relict  and  administratrix  of  the  said  James 
Baker ;  since  which  the  said  principal  and  interest  having  been 
paid  by  the  plaintiff  [and  his  wire],  and  a  reconveyance  made 
unto  them,  but  the  question  between  the  heir  and  the  administrar 
trix  being  not  settled.  Now,  upon  *hearing  and  ftiU  r^iAqoT 
debating  of  the  matter,  this  present  day,  by  counsel    ^  ^ 

learned,  as  well  for  the  heir  as  the  administratrix,  whether  the 
said  principal  money  and  interest  doth  Belong  and  ought  to  be 
paid  the  heir  or  admmistratrix ;  and  the  former  precedents  being 
produced,  the  Lord  Keeper,  having  been  attended  with  the  said 
cause  and  precedents,  and  having  taken  time  to  consider  there- 
upon, did  now  declare,  that  the  mortgage  ought  to  go  to  the 
other  defendant,  John  Nichols,  and  his  wife,  the  administratrix  of 
James  Baker,  and  not  to  John  Baker,  son  and  heir  of  the  said 
James  Baker ;  because  the  reason  of  the  common  law  in  these 
cases  ought,  as  near  as  may  be,  to  be  followed  in  equity.  Now, 
by  the  common  law,  if  the  conditions  or  defeasance  of  a  mortgage 
of  inheritance  be  so  penned  that  no  mention  is  made  either  of 
heirs  or  executors  to  whom  the  money  should  be  paid,  in  that  case 
the  money  ought  to  be  paid  to  the  executrix,  in  regard  that  the 
money  came  hrst  out  of  the  personal  estate,  and  therefore  usually 
returns  thither  again ;  but  if  the  defeasance  appoints  the  money 
to  be  paid  either  to  heirs  or  executors  disjunctively,  there  by  the 
common  law,  if  the  mortgagor  pay  the  money  precisely  at  the 
day,  he  may  elect  to  pay  it  either  to  the  heirs  or  executors,  as  he 
pleaseth ;  but  where  the  precise  day  is  past,  and  the  mortgage 
forfeited,  all  election  is  gone  in  law ;  for  in  law  there  is  no  re- 
demption. Then,  when  the  c^e  is  reduced  to  an  equity  of  re- 
demption, that  redemption  is  not  to  be  upon  payment  to  the 
heirs  or  executors  of  tne  mortgagee,  at  the  election  of  the  mort- 
gagor ;  for  it  were  against  eauity  to  revive  that  election,  for  then 
the  mortgagor  might  defer  the  payment  as  long  as  he  pleaseth, 
and  at  last,  for  a  composition,  by  payment  of  the  money  to  that 
hand  which  will  use  him  best ;  much  less  can  the  Court  elect  or 
direct  the  payment  where  they  please ;  for  a  power  so  arbitrary 
might  be  attended  with  many  inconveniences  throughout.  There- 
fore [we  ought]  to  have  a  certain  rule  in  these  cases,  and  a  better 
cannot  be  chosen  than  to  come  as  near  unto  the  rule  and  reason 
of  the  common  law  as  may  be.  Now,  the  law  *always  r+iAqq-] 
gives  the  money  to  the  executor,  where  no  person  is   I-  J 

named  ;  and  where  the  election  to  pay  to  either  heir  or  executor 
is  gone  and  forfeited  in  law,  'tis  all  one  in  equity,  as  if  either  heir^ 
or  executor  were  named,  and  then  equity  ought  to  follow  the 
law,  and  give  it  to  the  executor;  for,  in  natural  justice  and 
equity,  the  principal  right  of  the  mortgagee  is  to  the  money,  and 
his  right  of  the  land  is  only  a  security  for  the  njpney ;  wherefore, 
when  the  security  descends  to  the  heir  of  the  mortgagee,  attended 
with  an  equity  of  redemption,  as  soon  as  the  mor^agor  pays  the 
money,  the  lands  belong  to  him,  and  only  the  money  to  the  mort- 
gagee, which  is  merely  personal,  and  so  accrues  to  the  executors 
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or  administrators  of  the  mortgagee.  And  for  this  reason,  a 
mortgage  of  an  inheritance  to  a  citizen  of  London  hath  been  held 
to  be  part  of  his  personal  estate,  and  divided  according  to  custom. 
And  though  it  may  seem  hard  that  the  heir  should  part  [with] 
the  land,  aird  be  decreed  to  make  a  reconveyance  without  having 
the  money  which  comes  in  lieu  of  the  land,  yet  it  will  not  seem 
so  to  them  who  consider  that  the  land  was  never  more  than  a  se- 
curity, and  that,  after  payment  of  the  money,  the  law  keep«  a 
trust  for  the  mortgagor,  which  the  heir  of  the  mortgagee  is 
bound  to  execute ;  and  his  Lordship  declared,  that  the  right  to  a 
sum  6f  money,  which  is  a  personal  duty,  ought  always  to  be  cer- 
tain, and  not  to  bevariable  upon  circumstances.  Wherefore,  his 
Lordship  did  not  think  it  material  that  the  administratrix  in  this 
case  had  assets  without  this  money :  for  assets,  or  not  assets,  is 
not  the  measure  of  justice  to  executor  or  administrator,  but 
serves  only  as  a  pretence  to  favor  the  heir,  who  either  ought  to 
have  the  money,  if  there  be  no  assets,  or  not  to  have  it,  though 
there  be  assets.  And  for  the  same  reason,  his  Lordship  did  not 
think  it  material  that  there  wanted  circumstances  of  a  personal 
covenant  from  the  mortgagor  to  pay  the  money ;  for  though  the 
case  of  the  administratrix  of  the  mortgagee  had  been  stronger 
with  it,  yet  it  is  strong  enough  without  it.  His  Lordship  de- 
clared, that  he  had  considered  the  various  precedents  in  this  case 
r*10^41  which  had  been  *urged,  whereof  not  one  did  come  to 
^  J   the  very  point,  there  being  a  great  difference  between 

a  mortgage  and  an  absolute  conveyance,  with  a  collateral  agree- 
ment to  reconvey  upon  repayment  of  the  purchase-money ;  the 
other  late  precedents,  which  made  for  the  heir,  being  contrary  to 
the  more  ancient  precedents  of  this  Court,  and  to  some  modem 
precedents  also,  which  seemed  to  his  Lordship  of  more  weight, 
his  Lordship  being  of  opinion  that  all  mortgages  ought  to  be 
looked  upon  as  part  of  the  personal  estate,  unless  the  mortgagee 
in  his  lifetime,  or  by  his  last  will,  do  otherwise  declare  and  dispose 
of  the  same.^  Wherefore,  and  upon  the  whole  matter,  his  Lord- 
ship having  fully  weighed  the  precedents,  and  what  was  said  on 
either  side,  doth  order  and  decree,  that  the  mortgage-money  and 
interest  shall  be  paid  unto  the  said  John  Nichols  and  his  wife, 
and  kept  by  them ;  and  that,  what  security  hath  been  given  by 
either  of  them  concerning  the  disposing  of  the  said  moneys  and 
interest,  or  the  abiding  the  order  of  this  Court  as  to  the  payment 
of  the  said  money  ana  interest,  be  delivered  up  to  them  and  can- 
celed. 

See  1  Vern.  271,  412 ;  2  Ch.  Ca.  49, 60,  51,  220 ;  2  Vent  348,  351 ;  1  Ch.  Ou  98 ;  3  Ch. 

Kep.  187. 
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♦CASBORNE  V.  SCARFE.  r*10351 

HILARY  VACATION,  1737. 

REPORTED  1  ATK.  808. 

Nature  op  Equity  of  Redemption — Is  an  Estate  in  Land.] — 
A.y  a  feme  sole,  seized  in  fee  of  a  freehold  estate,  mortgages  it,  and 
afterward  intermarries  with  B.  A.  dies,  and  the  mortgage  is  not 
redeemed  durina  the  coverture.  This  is,  notwithstanding,  such  a 
seizin  in  the  wife  a^  entitles  the  husband  to  be  tamnt  by  the  curtesy 
of  the  mortgaged  premises  ;  for  in  a  Court  of  equity  the  land  is  con- 
sidered only  as  a  pledge  or  security  for  the  money,  and  does  not  alter 
the  possession  of  the  mortgagor. 

The  father  of  the  plaintiffs  (Elizabeth  and  Mary  Casborne)  de- 
vised to  Anne,  his  daughter,  the  plaintiffs'  eldest  sister,  all  his 
estate,  freehold  and  copyhold,  in  fee,  charged  with  200^.  apiece  to 
the  plaintiffs.  Anne,  after  her  father's  death,  possessed  the  seve- 
ral estates,  and  aftervs^ard  intermarried  with  the  defendant  Inglis, 
and  soon  after  died,  leaving  issue  a  son,  who  died  an  infant  and 
without  issue ;  upon  whose  deaths  the  plaintiffs,  as  heirs-at-law 
both  to  the  infant  and  their  sister,  became  entitled  to  the  real 
estate.  Anne  Inglis,  before  her  marriage,  mortgaged  part  of  the 
freehold  premises  to  the  defendant  Scarfe,  for  9307.  The  bill  is 
brought  against  the  mortgagee  and  the  husband  for  an  account, 
and  for  the  direction  of  the  Court. 

The  defendant  Alexander  Inglis  insisted  that,  having  had  issue 
by  his  wife,  he  was  entitled  to  an  estate  for  life,  as  tenant  by  the 
curtesy,  in  his  late  wife's  freehold  premises,  subject  to  the  mort- 
gage of  the  defendant  Scarfe. 

On  the  5th  of  May,  1735,  the  Master  of  the  Rolls,^  on  hearing 
the  cause,  was  of  opinion  the  defendant  Inglis  *was  not  r*-i  AOfi-i 
entitled  to  a  tenancy  by  the  curtesy  in  the  estate  com-   *-  J 

prised  in  the  mortgage. 

The  defendant  appealed  from  this  decree  to  Lord  Chancellor 
Hardwicke,  and  the  cause  came  on  before  his  Lordship  on  the 
28th  of  January  and  4th  of  March,  1737. 

For  the  plaintiffs  it  was  insisted,  the  equity  of  redemption  was 
no  actual  estate  or  interest  in  the  wife,  but  only  a  power  in  her 
to  reduce  the  estate  into  her  possession  again,  by  paying  off  the 
mortgage.  It  was  compared  to  the  case  of  a  proviso  for  a  re-entry 
in  a  conveyance,  and  no  re-entry  ever  made,  and  to  a  condition 
broken,  and  uo  advantage  ever  taken  thereof;  that  the  wife  was 
never  seized  in  fee  in  law,  because  the  legal  estate  was  out  of  her 
by  virtue  of  the  mortgage,  but  had  only  a  bare  possession,  and 

^  Sir  Joseph  JekyU. 
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was  in  receipt  of  the  rents  and  profits ;  so  that  the  mortgagor  had 
merely  a  right  of  action,  or  a  suit  in  a  court  of  equity,  in  order 
that  the  estate  might  be  reconveyed  to  her,  upon  complying  with 
the  terms  in  the  mortgage  ;  that  it  was  the  laches  of  the  husband 
he  did  not  pay  off  the  mortgage-money,  which  would  have  re- 
vested the  estate  in  the  wife ;  but,  not  having  done  that,  there  is 
no  more  reason  that  he  should  be  a  tenant  by  the  curtesy  here, 
than  that  he  should  have  the  benefit  of  a  seizin  in  law  in  the 
wife,  which  he  cannot  have,  for  there  must  be  an  actual  seizin ; 
for  the  words  of  Lord  Coke,  in  his  comment  upon  the  35th  sec- 
tion of  Lyttleton,  are — A  man  shall  not  be  a  tenant  by  the  curtesy  of 
a  bare  rignt,  titte^  use,  or  of  a  reversion^  or  a  remainder  expectant  iijxm 
any  estate  of  freehold,  unless  the  particidar  estate  be  determined  or 
ended  during  the  coverture.  It  was  likewise  said,  if  it  be  considered 
as  an  interest,  it  is  merely  a  contingent  one,  as  it  is  uncertain 
whether  the  mortgagor  will  ever  take  back  the  estate  again,  for 
it  was  entirely  at  her  election ;  and  supposing  it  to  be  mortgaged 
to  the  value,  though  she  had  a  right  to  redeem,  yet  she  was  under 
no  obligation  to  do  it ;  and  it  does  not  appear  in  this  case  the 
wife  ever  intended  it ;  and  if  the  law  should  cast  the  estate  on 
the  husband,  he,  by  never  paying  the  interest  during  his  life, 
r*10^71  '^^S'^*^  *load  the  inheritance  in  such  a  manner  that  it 
^  J   would  never  be  of  any  benefit  to  the  heir. 

The  Attorney-General  cited  the  case  of  Penville  v.  Luscombe,  at 
the  Rolls,  the  4th  of  February,  1728,  where  the  Master  of  the 
Rolls^  was  strongly  inclined  to  think  there  could  be  no  possessio 
fratris  of  an  equity  of  redemption.  He  likewise  cited  the  ease 
of  Reynolds  v.  messing,  at  the  Rolls,*  the  20th  of  February,  1732, 
where  it  was  held  a  wife  was  not  dowable  of  an  equity  of  redemp- 
tion in  the  case  of  a  mortgage  in  fee  ;  and  in  the  case  of  Robin- 
son V.  Tongue,  Michaelmas  Term,  1730,  Lord  Chancellor  King 
was  of  the  same  opinion. 

Mr.  Fazakerley,  e  contra,  insisted  that  the  husband's  paying  off 
the  mortgage  would  have  been  buying  what  the  law  gives  him  as 
a  tenant  by  the  curtesy ;  that,  though  at  law  a  mortgage  in  fee  is 
a  revocation  of  a  will,  yet  in  a  court  of  equity  it  is  otherwise ; 
and  here  a  mortgao^or  is  considered  as  having  still  the  ownership 
of  the  estate,  which  is  only  a  pledge  or  security  for  the  money  of 
the  mortgagee,  without  making  any  alteration  in  the  property, 
for  the  estate  retains  all  its  former  qualities  as  any  other  not  in 
mortgage. 

That  the  argument  ab  inconvenienti  falls  to  the  ground ;  for, 
as  a  tenant  for  life,  he  will  be  obliged  to  keep  down  the  interest 
during  life  ;  so  that  there  is  no  danger  of  his  injuring  the  inher- 
itance. That  there  is  a  difference  between  a  tenant  by  the  curtesy 
and  a  tenant  in  dower,  with  regard  to  a  trust;  for  there  may  be  a 
tenancy  by  the  curtesy  of  a  trust,  though  a  woman  is  not  endow- 
able  of  it;  but  what  were  the  grounds  of  this  distinction  he 

1  Sir  Joseph  Jekyll. 
•Sir  Joseph  JekyU. 
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would  not  take  upon  him  to  say ;  for  as,  both  by  the  decrees  of 
this  Court  and  in  the  House  of  Lords,  it  has  been  so  determined 
without  giving  any  reasons,  he  would  not  presume  to  offer  any  : 
2  Vern.  685  and  680. 

That,  in  the  case  of  Penville  v.  I/uscombe^  nothing  was  therein 
determined  by  the  Master  of  the  Rolls,  who  was  very  doubtful  in 
the  principal  point ;  but  Mr.  Fazakerley  said  he  had  a  note  of  a 
case,  with  the  same  names,  determined  by  Lord  Cowper  in  1716, 
who  held  directly  the  *contrary,  that  there  might  be  a  r*i  qqq-i 
possessio  fratris  of  an  equity  of  redemption ;  and  if  so,    ^  ^ 

the  rule  of  equitas  sequitur  legem,  in  cases  of  property,  is  cer- 
tainly the  best  guide ;  and  if  this  Gourt  upon  niceties  should  relax 
this  rule,  it  would  be  a  precedent  to  dispense  with  it  in  other 
cases.  He  said  it  was  agreed  the  principal  point  had  never  been 
determined,  though  it  is  at  the  same  time  admitted  there  are 
many  cases  where,  after  a  recovery  at  law,  either  of  dower  or 
tenancy  by  the  curtesy,  a  trust  term  has  been  laid  out  of  the  way 
for  the  benefit  of  dowress,  Ac. 

Mr.  Murray,  of  the  same  side,  said  the  Statute  of  Uses  inter- 
poses only  between  a  cestui  que  trust  and  his  own  feoffee,  strictl}' 
speaking ;  that,  in  this  Court,  the  cestui  que  trust  is  considered 
as  the  owner  of  the  land,  and  the  trustee,  like  the  conusee  of  a 
fine,  only  the  mere  instrument,  and  no  more.  That  the  case  of 
Ladj/  Radnor  v.  Vandebmdy^  was  affirmed  in  the  House  of  Lords 
for  this  reason,  because  all  conveyancers  have  insisted,  that, 
where  there  is  a  trust  term,  it  may  be  safely  purchased  without 
any  danger  of  dower,  and  is  one  reason  for  the  distinction  be- 
tween a  dowress  and  a  tenancy  by  the  curtesy. 

That  a  mortgage  in  fee  is  no  more  than  a  charge  upon  the 
land ;  and  that,  in  the  case  of  Taber  v.  Grover^  2  Vern.  367,  it  was 
held  a  mortgage  in  fee  (though  two  descents  cast,  and  though 
more  was  due  upon  it  than  the  value,  and  though  the  mortgagor 
by  his  answer  said  he  would  not  redeem)  should  go  to  the  execu- 
tor, and  not  to  the  heir  of  the  mortgagee,  the  equity  of  redemp- 
tion not  being  foreclosed  or  released.  The  several  cases  following 
were  likewise  cited  by  the  defendant's  counsel :  Hall  v.  Dench^  1 
Vern.  329 ;  Amherst  v.  Dawling^  2  Vern.  401 ;  Strode  v.  Lady  Rus- 
set, 2  Vern.  621,  625 ;  Lady  Williams  v.  Wray,  1  P.  Wms.  137 ; 
Prec.  Ch  151;  8  Co.  96;  and  Pawlett  and  the  Attorney-General, 
Hard.  467,  469. 

After  the  point  had  been  argued  on  both  sides,  the  Lord  Chan- 
cellor declared  his  surprise  that  this  matter,  as  it  seemed  a  case 
which  must  frequently  happen,  should  never  have  been  brought 
before  the  Court  till  now ;  and  *as  it  was  a  question  of  r*i  aqq-i 
great  consequence  and  general  concern,  should  take  time    ^  ^ 

to  give  his  opinion. 

On  the  25th  of  March,  1738,  the  cause  stood  for  judgment. 

>Show.  P.  C.69. 
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Lord  Chancellor  Hardwickb. — This  question  depends  on  two 
considerations : — 

First,  what  sort  of  interest  an  equity  of  redemption  is  con- 
sidered to  be  in  this  Court. 

Secondly,  what  is  requisite  to  entitle  the  husband  to  be  tenant 
by  the  curtesy. 

First,  an  equity  of  redemption  has  always  been  considered  as 
an  estate  in  the  land ;  for  it  may  be  devised,  granted,  or  entailed 
with  remainders,  and  such  entail  and  remainders  may  be  barred 
by  fine  and  recovery,  and  therefore  cannot  be  considered*  as  a 
mere  right  only,  but  such  an  estate  whereof  there  may  be  a  seizin; 
the  person,  therefore,  entitled  to  the  equity  of  redemption  is  con- 
sidered as  the  owner  of  the  land,  and  a  mortgage  in  fee  is  con- 
sidered as  personal  assets. 

By  a  devise  of  all  lands,  tenements,  and  hereditaments,  a  mort- 
gage in  fee  shall  not  pass,  unless  the  equity  of  redemption  be 
foreclosed;^  and  if,  after  such  devise  made,  a  foreclosure  is  had, 
yet  such  shall  not  pass  by  those  general  words  of  lands,  tene- 
ments, and  hereditaments,  because  a  foreclosure  is  considered  as 
a  new  purchase  of  the  land. 

The  interest  of  the  land  must  be  somewhere,  and  cannot  be  in 
abeyance;  but  it  is  not  in  the  mortgagee,  and  therefore  must 
remain  in  the  mortgagor.  A.  devises  his  estate,  and  after  makes 
a  mortgage  in  fee ;  though  that  is  a  total  revocation  in  law,  yet 
in  this  Court  it  is  a  revocation  pro  tanto  only. 

It  is  certain  the  mortgagee  is  not  barely  a  trustee  to  the  mort- 
gagor; but  to  some  purposes,  videlicet,  with  regard  to  the  inherit- 
ance, he  certainly  is,  till  a  foreclosure. 

Secondlv,  at  common  law,  four  things  are  necessary  to  entitle 
r*10401  husband  to  the  tenancy  by  the  curtesy:    marriage, 

L  J    *issue,  death  of  the  wife^  seizin  in  fact     In  this  case,  the 

three  first  concur;  but  it  is  objected,  that  here  is  no  seizin  what- 
ever of  the  legal  estate  in  the  wife  in  the  consideration  of  the 
law.  But  that  is  not  the  present  question ;  the  true  question  is, 
if  there  was  such  a  seizin  or  possession  of  the  equitable  estate  in 
the  wife  as  in  this  Court  is  considered  as  equivalent  to  an  actual 
seizin  of  a  freehold  estate  at  common  law?  and  I  am  of  opinion 
there  was. 

Actual  possession,  clothed  with  the  receipt  of  the  rents  and 
profits,  is  the  highest  instance  of  an  equitable  seizin,  both  of 
which  there  was  in  this  case ;  and  that  a  husband  shall  be  tenant 
by  the  curtesy  of  the  equitable  estate  of  the  wife,  has  been  often 
determined,  as  in  Sweetapple  v.  Bindon,  2  Vern.  536,  which  was  a 
much  stronger  case  than  this;  for  in  tJiat  case  there  was  neither 
seizin  nor  land;  and  in  Qreenhill  v.  Greenhill,  2  Vern.  680,  it  was 
held  that  lands  articled  for  only,  will  pass  by  a  will. 

The  principal  objections  are  two: — 

First,  laches,  and  neglect  in  the  husband  by  not  paying  off  the 
mortgage. 

*  Strode  v.  Russd,  2  Vern.  626. 
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Secondly,  that  the  rale  ought  to  be  equal  between  dower  and 
curtesv,  and  that  dower  cannot  be  of  a  trust  estate. 

As  to  the  first,  it  is  not  similar  to  the  cases  of  laches  in  the 
husband,  viz.,  as  in  a  case  where  entry  is  requisite,  because  it  is 
nothing  near  so  easy  to  pay  oft'  a  mortgage  as  to  ^ake  an  entry; 
and  it  holds  equally  strong  in  the  case  of  a  trust  estate;  for  a 
husband  may  more  easily  get  a  decree  for  his  trustees  to  convey, 
than  a  decree  to  redeem  a  mortgage,  which  is  necessarily  attended 
with  many  delays. 

The  second  objection  proves  too  much,  if  anything,  and  en- 
tirely fails  by  the  precedents  of  this  Court.  If  any  innovations 
were  to  be  made,  I  am  of  opinion  the  nearest  way  to  right  would 
be  to  let  in  the  wife  to  dower  of  a  trust  estate,  and  not  to  exclude 
the  husband  from  being  tenant  by  the  curtesy  of  it ;  and  there 
can  be  no  inconvenience  *to  the  heir-at-law,  for  he  r*-|  041-1 
would  have  the  same  remedy  in  this  Court,  to  make  a   '-  J 

tenant  by  the  curtesy  keep  down  the  interest,  as  against  any 
other  tenant  for  life.  For  these  reasons  I  am  of  opinion  the  de- 
fendant is  entitled  to  be  tenant  by  the  curtesy ;  and  the  decree  at 
the  Rolls  as  to  this  part  must  be  reversed. 


♦HOWARD  V.  HARRIS. 

NOVEMBER  6,  1683. 
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Restrictions  on  Redemption  of  Mortgage  Discountenanced  in 
Equity — Mortgage  cannot  be  made  Irredeemable.] — No  agree- 
merit  in  a  mortgage  can  make  it  irredeemable^  either  after  the  death 
of  the  mortgagor  or  upon  failure  of  issue  male  of  his  body. 

Mr.  Howard  settles  a  jointure  on  plaintiff,  his  lady,  before 
marriage,  which,  proving  defective,  and  not  of  value  according  to 
the  marriaffe  agreement,  he  therefore  afterward  makes  her  an 
additional  jointure  of  other  lands ;  and  afterward,  Mr.  Howard, 
in  1673,  makes  a  mortgage  to  the  defendant  Harris,  for  securing 
1000^.,  with  interest,  in  which  (among  others)  part  of  the  lands 
belonging  to  the  additional  jointure  was  comprised ;  and  in  the 
mortgage  there  is  a  special  clause  of  redemption  ;  viz.,  that  Mr. 
Howard,  or  the  heirs  males  of  his  body,  shoula,  in  June,  1686,  pay 
the  principal  sum  of  1000^.,  and  60/.  per  annum  interest  in  the 
meantime,  then  Mr.  Howard,  or  the  heirs  males  of  his  body,  might 
re-enter ;  and  Mr.  Howard  covenants  that  no  one  but  he  or  the  heirs 
nudes  of  his  body  should  be  admitted  to  redeem  this  mortgage :  and 

^  S,  C,  1  Eq.  Ca.  Ab.  812,  pi.  11 ;  2  Ch.  Ca.  147. 
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likewise  covenants  to  pay  the  1000?.  on  the day  of ,  in 

the  year  1686,  and  60/.  per  annum  interest  in  the  meantime,  by 
half-yearly  payments,  from  the  date  of  the  mortgage. 

Mr.  Howard  dies  without  issue. 

The  plaintift'ieing  a  jointress  of  part  of  the  mortgaged  lands, 
and  so  entitled  to  redeem  the  whole,  in  1677  exhibits  her  bill  to 
redeem  this  mort^affe. 

r*104^1       *The  aefendant,  by  answer,  insists  the  lands  are  now 
L  -I   become  irredeemable. 

This  cause  was  heard  before  the  Lord  Chancellor  Nottingham, 
and  now,  upon  the  defendant's  petition,  came  to  be  reheard  before 
the  Lord  Keeper  North,*  and  was  by  them  both  decreed  for  the 
plaintifi' 

For  the  plaintiff  it  was  insisted : 

l8t.  That  restrictions  of  redemption  in  mortgages  have  always 
been  discountenanced  in  this  Court,  and  it  would  be  a  thing  of 
mischievous  consequence  should  they  prevail ;  for  then  it  would 
become  a  common  practice  and  a  trskde  among  the  scriveners,  so 
to  fetter  the  mortgagors  as  to  make  it  impracticable  for  them  to 
redeem  according  to  the  precise  letter  of  the  agreement ;  and  the 
plaintiff's  counsel  insisted,  that  there  was  no  more  in  this  case 
against  redemption  than  there  was  in  every  mortgage.  It  is  true, 
here  is  an  express  covenant  that  none  but  Mr.  Howard,  or  Hie 
heirs  males  of  his  body,  should  redeem ;  and  in  every  mortgage 
there  is  a  proviso,  that,  in  case  the  money  be  not  paid  by  such  a 
day,  the  mortgagee  shall  hold  the  land  discharged  :  and  not  only 
so,  but  there  is  likewise  an  express  covenant  for  further  assu- 
rance ;  so  that,  in  every  mortgage,  the  agreement  of  the  parties 
upon  the  face  of  the  deed  seems  to  be,  that  a  mortgage  shall  not 
be  redeemable  after  forfeiture. 

2d.  It  was  argued,  that  it  was  a  maxim  here,  that  an  estate 
cannot  at  one  time  be  a  mortgage,  and  at  another  time  cease  to  be 
so,  by  one  and  the  same  deed ;  and  a  mortgage  can  no  more  be 
irredeemable  than  a  distress  for  a  rent-charge  can  be  irreplevi- 
able. The  law  itself  will  control  that  express  agreement  of  the 
party ;  and  by  the  same  reason,  equity  will  let  a  man  loose  from 
his  agreement,  and  will,  against  his  agreement,  admit  him  to  re- 
deem a  mortgage. 

Sd.  It  is  another  standing  rule,  that  a  mortgage  cannot  be  a 
mortgage  of  one  side  only.*  And  here  it  is  plain,  Mr.  Harris 
may  make  it  a  mortgage ;  for  he  has  a  covenant  for  the  repay- 
r*10441  ment  of  his  mortffage-money.  And  ♦for  precedents  was 
L  J   cited  the  case  of  KUvingion  v.  Gardiner j  who  was  to  re- 

deem at  any  time  in  his  lifetime,  and  Sir  Robert  Jason's  case.' 

For  the  aefendant  it  was  insisted,  that  this  express  agreement 
of  the  parties  ought  to  be  pursued ;  and  they  pretended  the  same 

^Afterward  EbtI  of  Qaildford. 
Oreavet  v.  I^etofif  1  Vern.  139. 
'JoMfi  T.  JSyres,  2  Ch.  Ca.  33. 
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was  made  upon  good  consideration,  viz.,  that  the  defendant  Har- 
ris had  formerly  purchased  those  very  lands  from  Sir  Robert 
Howard,  father  of  the  plaintifi*'s  husband,  who  pretended  himself 
to  be  seized  in  fee ;  but  this  land  was  afterward  evicted,  upon 
pretence  that  Sir  Robert  was  only  tenant  for  life ;  and  the  reason 
of  this  special  clause  of  redemption  was,  that,  in  case  Mr.  Howard 
should  have  issue  male,  the  estate  might  remain  in  the  family ; 
but  if  he  had  none,  it  should  be  left  to  the  defendant  as  some- 
thing toward  a  compensation  for  the  loss  in  his  purchase,  and 
Mr.  Harris  was  to  submit  to  the  loss,  and  not  to  question  Mr. 
Howard's  title.  But,  as  to  this,  they  had  not  a  word  of  it  in 
proof,  saving  only,  that  the  defendant  had  made  such  a  purchase, 
but  not  that  this  was  the  consideration  of  the  agreement ;  and  it 
likewise  appeared  that  Mr.  Howard  claimed  by  an  ancient  settle- 
ment from  the  Lord  Suffolk,  and  not  by  any  settlement  made  by 
his  father.  Sir  Robert. 

Then  it  was  insisted,  that  this  additional  jointure  was  voluntary, 
and  the  plaintiff  ought  not  to  take  the  estate  out  of  the  hands  of 
a  purchaser.  But  it  was  answered,  he  was  a  purchaser  for  no 
more  than  his  mortgage-money ;  and  one  that  comes  in  by  a  vol- 
untary conveyance  may  redeem  a  mortgage ;  and  if  the  additional 
jointure  was  voluntary,  so  likewise  was  the  agreement  that  none 
but  Mr.  Howard,  or  me  heirs  males  of  his  body,  should  redeem ; 
and  that  was  subsequent  to  the  additional  jointure. 

And  it  was  further  urged,  that  the  mortgaged  estate  is  a  rever- 
sion after  lives  onlv,  ana  is  at  present  but  7L  per  annum;  and 
that  Mr.  Harris  dia  actually  borrow  the  mortgage-money  to  lend 
on  this  reversion ;  and  it  could  not  be  presumed  he  would  have 
so  done,  unless  it  had  been  in  *con8iaeration  that  this  r*-iA4c-i 
mortgage  had  been  made  in  a  special  manner  redeem-   ^  J 

able. 

But  it  was  answered,  that,  possibly,  the  defendant  might  design 
such  a  catching  bargain  of  this  mortgage ;  but  that  was  a  sort  of 
circumvention,  and  the  worst  part  of  the  case. 

Lord  Kebpkr  North,^  after  long  debate,  decreed  the  mortgage 
should  be  redeemed ;  the  rather,  that  the  defendant  had  a  cove- 
nant for  repayment  of  his  mortgage-moneys  ;*  but  said,  if  the 
case  had  been,  that  a  man  had  borrowed  money  of  his  brother, 
and  had  agreed  to  make  him  a  mortgage,  and  that,  if  he  had  no 
issue  male,  his  brother  should  have  the  land,  such  an  agreement 
made  out  by  proof  might  well  be  decreed  in  equity. 

But  then,  tor  the  defendant,  the  mortgagee,  it  was  insisted,  that 
this  mortgage  having  been  made  ten  years  since,  and  of  a  rever- 
sion, where  71.  per  annum  rent  was  only  reserved,  that,  in  this 
case,  the  defendant  ought  to  have  interest  upon  interest,  other- 
wise he  would  be  a  great  loser  in  this  case. 

^Afterward  Earl  of  Qaildford. 
3 The  omission  of  the  corenant  is  immaterial:  see  1  P.  Wms.  271;  2  Atk.  496;  Kingj, 

King,  3  P.  Wms.  $58. 
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But,  as  to  that,  it  was  answered,  that  the  plaintiff's  bill  to  re- 
deem was  filed  so  long  since  as  1677,  and  that  the  defendant  had 
by  answer  opposed  the  redemption ;  and,  therefore,  from  that 
time,  he  had  no  pretence  to  an  allowance  of  interest  for  his  dam- 
ages. And  it  was  never  known  in  this  Court  that  interest  upon 
interest  was  at  any  time  allowed  in  any  case.    • 

But  the  Lord  Keeper  was  clear  of  opinion,  that,  as  to  so  much 
interest  as  was  reserved  in  the  body  of  the  deed,  that  should  be 
reckoned  principal  ;*  for,  it  being  ascertained  bjr  the  deed,  an  ac- 
tion of  debt  would  lie  for  it ;  and  therefore,  it  was  reasonable 
that  there  should  be  damages  given  for  the  non-payment  of  that 
money.  And  whereas  it  was  urged,  that  this  had  never  been 
practiced,  and  that  there  was  not  any  such  precedent  in  the  Court; 
and  that,  if  this  were  to  be  establisned  for  a  rule,  every  scrivener 
would  reserve  all  his  interests  half-vearly,  from  time  to  time,  as 
r*104fil  ^^^S  as  the  money  should  be  continued  out  upon  *the 
*-  J    security ;  which  would  be  to  change  the  law  and  practice 

in  this  Court,  and  make  all  mortgagors  pay  interest  upon  interest. 

But  the  Lord  Keeper  said,  he  was  clear  in  that  distinction,  be- 
tween debt  and  damages;  and  he  saw  no  inconvenience  that 
could  ensue  :  it  would  serv^  only  to  quicken  men  to  pay  their 
just  debts ;  and  accordingly  decreed,  that,  after  a  deduction  of 
the  yearly  rents  of  the  mortgaged  premises  out  of  the  60L  a  year, 
ayable  for  the  interest,  the  defendant  should  be  allowed  interest 
or  the  residue  of  the  said  601.  a  year,  for  which  the  defendant 
might  have  sued  at  law  and  recovered  damages. 


I 


In  Howard  v.  Harris,  Casborne  v.  Scarfe,  and  Thorribrough  v.  Baker, 
were  decided  some  of  the  most  important  points  connected  with  the  juris- 
diction of  equity  relative  to  mortgages,  which,  by  its  conformity  to  justice 
and  common  sense,  has  enabled  it  to  prevail  over  the  narrow  prejudices 
and  unjust  severity  of  the  common  law. 

At  common  law,  unless  the  mortgagor  or  his  heirs,  by  payment  of  the 
mortgage-money  and  interest  at  the  time  and  place  appointed,  strictly 
comply  with  the  condition,  upon  the  fulfillment  of  which  it  is  stipulated 
that  he  should  re  enter  on  his  estate,  it  becom'es,  however  much  it  may 
exceed  in  value  the  sum  advanced,  the  absolute  property  of  the  mortgagee; 
nor  has  the  mortgagor  any  right  at  law  to  repossess  himself  of  the  estate 
on  payment  of  the  money.  Thus,  to  make  use  of  the  instance  given 
by  Littleton,  "  If  a  feoffment  be  made  upon  such  condition,  that,  if  the 
feoffor  pay  to  the  feoffee,  at  a  certain  day,  &c.,  40/.  of  money,  then  the 
feoffor  may  re-enter;  if  he  doth  not  pay,  then  the  land,  which  is  put  in 
pledge  upon  condition  for  the  payment  of  the  money,  is  taken  away  from 
him  forever,  and  so  dead  to  him  upon  condition  :"    Litt.  s.  332. 

^  Sed  vide  ThornkiU  ▼.  JEVaiM,  2  Atk.  330. 
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In  equity,  however,  notwithstanding  the  opposition  of  the  judges  of 
the  common  law,  who  have  always  strictly  adhered  to  the  doctrine  of  for- 
feiture on  non-performance  of  the  condition,  it  was,  at  a  very  early  period, 
held,  that,  untU  foreclosure  by  decree,  the  mortgagor,  by  applying  within 
a  reasonable  time,  and  offering  to  pay  principal,  interest,  and  all  proper 
costs,  might  redeem  the  estate  forfeited  at  law.  See  Langford  v.  Barnard, 
Tothill,  134,  decided  *in  the  37th  year  of  Queen  Elizabeth's  r*iQ47-| 
reign ;  Emmanuel  College  v.  Evans,  1  Ch.  Rep.  18,  decided  in 
the  first  year  of  Charles  the  First.  This  right  to  redeem,  because  it  can 
be  enforced  only  in  courts  of  equity,  is  called  the  mortgagor's  "  equity  of 
redemption." 

As  soon  as  the  right  of  redemption  was  established,  courts  of  equity,  in 
order  to  prevent  its  evasion,  were  obliged  to  lay  down  (in  contradiction  to 
the  well-known  maxim,  Modvs  et  eonventio  vineunt  legem),  as  a  rule  never 
to  be  transgressed,  that  a  mortgagor  cannot,  by  any  contract  entered  into 
with  the  mortgagee  at  the  tme  of  tiie  mortgage,  give  up  his  right  of  redemp- 
tion, or  fetter  it  in  any  manner  by  confining  it  to  a  particular  time,  or  to 
a  particular  description  of  persons.  Thus,  in  the  principal  case  of  Howard 
V.  Harria,  where  Howard  covenanted  that  no  one  but  he,  or  the  heirs  males 
of  his  body,  should  be  admitted  to  redeem,  it  was  contended,  upon  Howard's 
death  without  issue,  that  the  land  had  become  irredeemable ;  the  jointress 
was,  however,  admitted  to  redeem ;  and  it  was  correctly  laid  down  argu- 
endo, that  it  is  a  maxim  in  equity,  that  an  estate  cannot  at  one  time  be  a 
mortgage,  and  at  another  time  cease  to  be  so,  by  one  and  the  same  deed ; 
that  a  mortgage  can  n^  more  be  irredeemable  than  a  distress  for  a  rent 
charge  can  be  irrepleviable ;  that  the  law  itself  will  control  that  express 
agreement  of  the  party ;  and,  by  the  same  reason,  equity  will  let  a  man 
loose  from  his  agreement,  and  will,  against  his  agreement,  admit  him  to 
redeem  a  mortgi^e.  So,  it  was  said  by  Mr.  Vernon,  in  Ea^st  India  Com- 
pany V.  Athyns,  Com.  Bep.  349,  that  if  a  man  makes  a  mortgage,  and 
covenants  not  to  bring  a  bill  to  redeem,  nay,  if  he  goes  so  far,  as  in 
SUsled^s  case,  to  take  an  oath  that  he  will  not  redeem,  yet  he  shall  redeem. 
So,  also,  in  KUvington  v.  Oardiner,  cited  in  the  principal  case  of  Howard 
V.  Harris,  where  the  right  of  redemption  was  attempted  to  be  confined  to 
the  lifetime  of  the  mortgagor,  it  was  held  that  it  existed  after  his  death. 
See  also,  Ja^n  v.  Eyres,  2  Ch.  Ca,  33 ;  Spurgeon  v.  Collier,  1  Eden,  55 ; 
Ooodm^an  v.  Orierson,  2  Ball  &  B.  278 ;  and  see  Cowdry  v.  Day,  1  Giff. 
316,  where  it  was  held  that  a  stipulation  by  the  mortgagor  with  the  mort- 
gagee (who  was  his  solicitor)  that  the  mortgagor  should  not  pay  the  mort- 
gage money  or  institute  any  proceedings  in  equity  for  redemption  of  the 
estate  for  twenty  years,  was  invalid,  as  being  contrary  to  public  policy. 

No  person,  moreover,  can,  under  color  of  a  mortgage,  obtain  a  collateral 

advantage  not  strictly  belonging  to  the  contract  of  mortgage..    Thus,  a 

stipulation  that  if  interest  is  not  paid  at  the  end  of  *the  year   ^^^^.^^ 

it  shall  be  converted  into  principal  (^CharrAers  v.  Ooldwin^  9   *-  ^ 
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Ves.  271),  that  if  the  mortgage  were  paid  off  the  mortgagor  would  pay  to 
the  mortgagee  a  commission  of  5  per  cent,  upon  the  sum  advanced,  and 
interest  upon  that  commission  from  the  date  of  the  advance  (  Chappie  v. 
Mahon,  5  I.  B.  Eq.  225),  that  the  mortgagee  shall  be  receiver  of  rents 
with  a  commission  {lb.  And  see  Langebaffe  v.  Fenvnck^  10  Ves.  405; 
Leeth  v.  Irvine,  1  My.  A  K.  277),  that  the  mortgagee  while  in  possession 
shall  receive  a  certain  sum  yearly  for  management  (  Comyns  v.  Comyn»y  5 
I.  R.  £q.  583),  or  that  he  shall,  as  auctioneer,  receive  a  commission  upon 
a  sale  {Broad  v.  Sdfe,  11  W.  R.  (M.  R.)  1036 ;  9  Jur.  N.  S.  885 ;  BarreU 
V.  Hartley,  2  L.  R.  Eq.  795  ;  Matthison  v.  Clarke,  3  Drew.  3),  is  invalid. 
So  likewise  in  Jennings  v.  Ward,  2  Vem.  520,  Ward  lent  money  to 
Neale,  and  took  a  mortgage  from  him  to  secure  16,000^.,  with  interest  at 
6^.  per  cent. ;  and  Neale,  in  another  deed  executed  at  the  same  time,  cove- 
nanted to  convey  to  Ward,  if  Ward  thought  fit,  ground  rents  to  the  value 
of  16,000^.  at  the  same  rate  of  twenty  years'  purchase.  Upon  a  bill  filed 
to  redeem,  the  defendant  insisted  on  the  agreement,  but  the  Master  of  the 
Bolls  decreed  a  redemption  on  payment  of  principal,  interest,  and  costs, 
without  regard  to  the  agreement.  And  he  observed,  "  A  man  shall  not 
have  interest  for  his  money,  and  a  collateral  advantage  besides  for  the 
loan  of  it,  or  clog  the  redemption  with  any  by-agreement." 

So,  if  a  mortgage  be  made  redeemable  upon  payment  of  the  mortgage> 
money  at  a  certain  day,  but  if  the  money  be  not  then  paid,  if  the  mort- 
gagee will  pay  a  further  sum  to  the  mortgagor,  that  then  his  estate  shall 
be  absolute,  or  that  he  will  make  him  a  further  conveyance,  or  anything 
to  that  effect,  the  estate  is,  notwithstanding,  redeemable  after  the  day  of 
payment,  and  the  mortgagee  cannot  enforce  the  mortgagor,  after  default,  to 
make  him  an  absolute  estate,  until  he  forecloses  him.  And  see  Price  v. 
Perrie,  Freem.  Ch.  Rep.  258 ;  WilM  v.  Winnell,  2  Vern.  488 ;  Braum 
V.  Edwards',  1  Ch.  Rep.  222.  Sed  vide  Tasburgh  v.  Echlin,  2  Bro.  P.  C. 
265,  Toml.  edit. ;  Re  Edward^  Estate,  11  Ir.  Ch.  Rep.  367. 

We  must,  however,  distinguish  the  before-mentioned  cases,  falling 
within  the  rule,  from  the  case  of  a  mortgagee  agreeing  with  the  mortgagor 
for  a  preference  of  pre-emption  in  case  of  sale :  for  such  an  agreement 
will  be  enforced  {Orby  v.  Trigg,  2  Eq.  Ca.  Ab.  599,  pi.  24  ;  9  Mod.  2) ; 
but  the  terms  must  be  strictly  complied  with  (Dawson  v.  Dawson,  8  Sim. 
346  ;  Cookson  v.  Cookson,  8  Sim.  529.)  And  where  a  mortgagee  agrees 
r*104Q1  ^  **^®  ^  portion  of  his  debt  in  lieu  of  the  whole,  upon  ^payment 
on  a  given  day,  the  Court  will  not  relieve  against  the  effect  of 
its  non-payment  on  that  day :  Ford  v.  Chesterfield,  19  Beav.  428. 

The  rule  must  be  also  further  distinguished  from  that  class  of  cases 
where  the  Courts  have  considered  a  transaction  not  to  amount  to,  or  to  be 
intended  as,  a  mortgage,  but  to  be  an  absolute  sale  of  an  estate,  with  a 
proviso  for  the  vendor  to  repurchase  upon  certain  terms;  for  it  seems, 
that  unless  those  terms  are  strictly  complied  with,  the  person  making  the 
conveyance  cannot  insist  upon  the  benefit  of  his  contract:  Barrellv.  Sabinf, 
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1  Vem.  268 ;  Perry  v.  Medowcrofi,  4  Beav.  197 ;  Alderson  v.  White,  2  De 
G.  &  Jo.  97.  So,  also,  where  there  is  an  absolute  conveyance  with  a 
Bubsequeitt  agreement,  that,  if  tiie  vendor  desires  it,  he  may  have  his 
estate  again  upon  payment  of  the  money  with  interest  and  costs:  Ootterell 
V.  Purchase,  Ca.  t.  Talb.  61 ;  and  see  Brooke  v.  Oarrod,  8  K.  &  J.  608,  2 
De  O.  &  Jo.  62 ;  and  Ward  v.  Wolverhampton  Waterworks  Company,  13 
L.  R.  Eq.  243. 

And  there  may  be  a  valid  sale  of  the  equity  of  redemption  by  the 
mortgagor  to  the  mortgagee,  accompanied  by  a  proviso  giving  the  right 
to  repurchase.  See  Endsworth  v.  Griffiths,  15  Yin.  Abr.  468,  pi.  8;  2  Eq. 
Ca.  Ab.  595,  pi.  6 ;  5  Bro.  P.  C.  184,  Toml.  edit,  where  Lloyd  executed 
a  release  of  the  equity  of  redemption  to  Griffiths,  who  at  the  same  time 
gave  Lloyd  a  note  or  memorandum,  promising  that  if  he  should,  within 
a  year,  pay  to  him  the  purchase-money  and  all  charges  of  repairs  for  that 
time,  he  (Griffiths)  would  sell  and  convey  to  him  the  premises.  Some 
years  after,  Lloyd  died  without  having  repurchased,  and  a  bill  filed  by 
his  wife  and  son,  to  whom  he  had  devised  the  estate,  for  redemption,  was 
dismissed  in  the  Court  of  Exchequer,  and  the  decision  was,  upon  appeal, 
affirmed  in  the  House  of  Lords.  Davis  v.  Thomas,  1  Russ.  &  My.  506, 
IB  a  case  similar  in  its  circumstances^  and  the  same  principle  was  acted 
upon :  5  My.  &  Cr.  307.  And  see  and  consider  Flayer  v.  Lavington,  1 
P.  Wms.  268;  MeUor  v.  Lees,  2  Atk.  494;  Bulwer  v.  AsUey,  1  Ph.  422; 
Fee  V.  Cobine,  11  L-.  Eq.  Rep.  406 ;  Pegg  v.  Wisden,  16  Beav.  239. 

The  authorities  upon  this  subject  were  fully  examined  by  Lord  Cotten* 
ham  in  Williams  v.  Owen,  5  May.  &  Cr.  303.  In  that  case  Williams,  by 
an  indenture  dated  the  14th  of  June,  1821,  reciting  that  he  had  contracted 
and  agreed  with  Owen  for  the  absolute  sale  of  the  premises  for  550/.,  con- 
veyed them  to  him  absolutely,  with  a  covenant  for  peaceable  possession  and 
enjoyment,  and  other  covenants  usual  in  conveyances  to  purchasers ;  and 
by  an  agreement  of  the  same  date,  between  Owen  and  Williams,  which 
♦recited  the  conveyance,  describing  it  as  an  absolute  conveyance,  r»i  qkat 
and  that,  upon  treating  for  the  sale,  it  was  mutually  agreed, 
in  case  Williams  should  pay  to  the  defendant  the  sum  of  550/.  within 
twelve  months,  and  13/.  the  expense  of  the  conveyance,  that  then  and 
in  such  case  Owen  would  reconvey  the  premises  to  Williams,  or  consent 
to  the  conveyance  being  canceled  and  made  void  to  all  intents  and  pur- 
poses; and  that  Owen  should  retain  the  rents  from  that  day  to  the  day  of 
the  payment  of  the  sum  of  550/.,  instead  of  interest,  provided  he  pre- 
ferred the  same  to  lawful  interest.  It  was  also  agreed,  that  the  rent 
should  be  apportioned  from  the  4th  of  August  then  next,  and  received 
from  that  day  by  Owen ;  and  Owen  engaged,  that  if  the  sum  of  550/.  was 
paid  on  or  before  the  4th  of  August,  1822,  the  conveyance  should  be 
canceled,  and  the  premises  reconveyed.  Owen  took  possession  immedi- 
ately after  the  execution  of  the  conveyance.  Williams  lived  three  years 
after  that  time,  and  left  the  plaintiff  his  heir,  who  filed  a  bill  for  redemp- 
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tion ;  but  Lord  Cottenham,  reversing  the  decision  of  Sir  L.  Shadweli*  V. 
C.  (reported  10  Sim.  386),  held  that  he  was  not  entitled  to  redeem,  as  the 
transaction  was  a  sale,  with  an  agreement  for  a  repurchase,  which  was 
never  acted  upon.  ''That  this  Court,"  said  his 'Lordship,  "will  treat  a 
transaction  as  a  mortgage,  although  it  was  made  so  as  to  bear  the  appear- 
ance of  an  absolute  sale,  if  it  appears  that  the  parties  intended  it  to  be  a 
mortgage,  is  no  doubt  true;  but  it  is  equally  clear,  that  if  the  parties 
intended  an  absolute  sale,  a  contemporaneous  agreement  for  a  purchase, 
not  acted  upon,  will  not  of  itself  entitle  the  vendors  to  redeem. 

"  From  the  case  of  Barrett  v.  Sabine  (1  Vem.  268)  this  appears  to  have 
been  recognized  as  a  well-known  rule  of  equity  above  150  years  ago. 
The  question  always  is.  Was  the  original  tranaaction  a  band  fide  tale,  vfOh 
a  contract  for  repurchase;  or  was  it  a  mortgage  under  the  form  of  a  aalef 
Trying  this  case  by  the  principle  so  long  estab- 
lished, and  settled  upon  such  high  authority,  what  is  there  to  show  that 
this  transaction  was  in  its  origin  a  mortgage,  and  not  a  sale,  with  a  pro- 
vision, under  certain  conditions,  for  a  repurchase? 

"If  the  transaction  was  a  mortgage,  there  must  have  been  a  debt;  but 
how  could  Owen  have  compelled  payment?  It  appears  also,  that  he,  as 
purchaser,  paid  for  the  conveyance,  and  was  at  all  events  to  be  at  liberty 
to  keep  the  rents.  There  was,  indeed,  the  want  of  every  circumstance 
which  in  other  cases  has  been  thought  necessary  to  give  a  purchase  the 
character  of  a  mortgage,  and  no  proof  of  any  intention  having  existed 
that  it  should  be  so  considered. 

"In  Baker  v.  Wind  (1  Ves.  160),  *relied  upon  by  the  plain- 
,  L  ^   tiff,  it  was  proved  that  the  parties  had  throughout  treated  the 

transaction  as  a  mortgage,  and  had  made  it  assume  the  appearance  of  a 
purchase,  to  deceive  the  creditors  of  the  mortgagor. 

"  I  am,  for  these  reasons,  and  upon  these  authorities,  of  opinion  that 
the  plaintiff  has  not  established  any  title  to  redeem,  or  to  enforce  the  con- 
tract for  a  repurchase." 

Another  exception  or  qualification  of  the  rule  is  to  be  found  in  that 
class  of  cases  where  the  conveyance  of  an  estate  to  a  person  by  way  of 
mortgage  is  intended  to  be  in  the  nature  of  a  &mily  settlement ;  for  then 
it  seems,  if  the  right  of  redemption  is  confined  to  the  life  of  the  settlor  or 
mortgagor,  his  heirs  will  not  be  allowed  to  redeem.  See  Bonham  v.  NtMh 
comb,  1  Vem.  214,  232,  reversing  the  decision  of  Lord  Nottingham,  1 
Vem.  7 ;  S.  0.,  2  Ch.  Ca.  58 ;  2  Vent  364.  See  also  Sjing  v.  Bromleg,  2 
Eq.  Oa.  Ab.  595,  pi.  8 ;  Wohtan  v.  Aston,  Hard.  511 ;  and  perhaps  Jaton 
V.  Eyres,  2  Ch.  Ca.  33,  ought  to  have  been  otherwise  decided,  as  coming 
within  the  principle  of  this  exception. 

A  mortgage  may  be  given  to  secure  the  payment  of  a  laiger  sum  than 
that  actually  advanced  to  the  mortgagor,  as  when  it  is  agreed  that  a  cer- 
tain sum  shall  be  paid  to  the  mortgagee  by  way  of  bonus  for  the  risk  he 
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undergoes  in  making  the  advance :  Potter  y.  Edwardsy  5  W.  B.  407  ;  26 
L.  J.  N.  8.  (Ch.)  468. 

Some  difficulty  arises  occasionally  in  determining  whether  a  conveyance 
is  inteuded  to  be  a  mortgage  or  not  Where  this  is  the  case,  parol  evi- 
dence will  be  admitted  to  show,  that,  what  appears  on  the  face  of  it  to  be 
an  absolute  conveyance,  was  intended  to  be  a  conveyance  by  way  of 
mortgage  only.  Thus,  in  Maxwell  v.  Mardacvle,  Free.  Ch.  526,  where  a 
person  reiused  to  execute  according  to  agreement  a  defeasance,  after  the 
mortgagor  had  executed  an  absolute  conveyance.  Lord  Nottingham  ad- 
mitted parol  evidence  to  show  the  agreement,  and  decreed  against  the 
mortgagee.  See  also  Wdlher  v.  Walker,  2  Atk.  99 ;  IXxon  v.  Parker,  2 
Ves.  226 ;  Young  v.  Peachy,  2  Atk.  257  ;  Joynes  v.  Statham,  3  Atk.  388 ; 
Franckhfn  v.  Fern,  Barnard.  30  ;  Cotterell  v.  Purchase,  Ca.  t.  Talb.  61 ; 
Spurgeon  v.  Collier,  1  Eden,  55  ;  Holmes  v.  Matthews,  9  Moore,  P.  C.  C. 
413 ;  Bamhart  v.  Oreenshields,  lb.  18 ;  LangUm  v.  Horton,  5  Beav.  9 ; 
Murphy  v.  Taylor,  1  Ir.  Ch.  Rep.  92;  Douglas  v.  Oulverwell,  3  Giff.  251. 

Where  lands  were  conveyed  upon  trust,  in  case  a  sum  and  interest 
should  not  be  paid  by  a  certain  day,  to  sell,  and  after  payment  of  princi- 
pal, interest,  and  costs,  to  reconvey  the  lands  remaining  unsold,  or  pay 
over  the  residue  of  the  money ;  and  there  was  a  covenant  to  sell  without 

demption,  it  was  held  by  Sir  J.  Romilly,  M.  R.,  that  this  was  a   ^  -^ 

mere  mortgage :  Bell  v.  Carter,  17  Beav.  11. 

As  to  the  Nature  of  an  Equity  of  Redemption^ — In  Roscarrick  v.  Barton, 
1  Ch.  Ca.  217,  it  was  said,  that  an  equity  of  redemption  was  a  mere  right ; 
and  that  a  right  to  a  bill  in  equity  ought  not  to  be  entailed,  and  was  not 
such  an  inheritance  as  could  be  entailed  by  the  statute  de  donis ;  and 
even  so  late  as  the  time  of  Lord  Hardwicke,  in  the  principal  case  of  Cos- 
home  V.  Scarfe,  where  a  husband  claimed  to  be  tenant  by  the  curtesy  of 
land  of  his  wife's,  mortgaged  by  her  previous  to  marriage,  it  was  insisted, 
in  opposition  to  his  claim,  that  the  equity  of  redemption  was  no  actual 
estate  or  interest  in  the  wife,  but  merely  a  right  of  action,  or  a  suit  in 
a  court  of  equity.  Lord  Hardwicke,  however,  held,  that  an  equity  of  re- 
demption was  an  estate  in  the  land.  **  For,"  said  his  Lordship,  "  it  may 
be  devised,  granted,  or  entailed  with  remainders,  and  such  entail  and  re- 
mainders may  be  barred  by  fine  and  recovery,  and  therefore  cannot  be 
considered  a  mere  right  only,  but  such  an  estate  whereof  there  may  be  a 
seizin."  However,  previous  to  3  &  4  Will.  4,  c.  105,  women  were  not 
dowable  of  an  equity  of  redemption ;  but  this  was  because  they  were  not 
entitled  to  dower  of  equitable  estates :  Dixon  v.  Saville,  1  Bro.  C.  C.  326. 

The  person  entitled  to  the  equity  of  redemption  being  considered  as  the 
owner  of  the  land,  he  may  not  only  devise  or  settle,  but  in  other  respects 
deal  with  it  as  land.  He  may,  for  instance,  mortgage  it ;  but  all  incum- 
brances subsequent  to  the  first,  if  he  have  the  legal  estate,  having  merely 
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equitable  claims,  will,  according  to  the  maxim,  Qui  prior  eat  tempore  potior 
est  jure,  be  entitled  to  satisfaction  out  of  the  estate,  according  to  priority, 
though,  as  we  have  before  seen,  an  equitable  incumbrancer,  where  the 
legal  estate  is  outstanding,  or  in  a  former  mortgagee,  may,  if  he  advanced 
his  money  without  notice  of  a  former  incumbrance,  obtain  priority  bj 
getting  in  the  legal  estate,  or  taking  a  conveyance  from  the  legal  mort- 
gagee ;  in  which  last  case  he  may  tack  his  own  to  the  legal  mortgage,  and 
thus  obtain  priority  over  all  intermediate  incumbrances.  See  Marsh  ▼• 
Lee,  ante,  Vol.  1,  '''611,  and  note. 

So,  likewise,  upon  the  principle  that  the  person  entitled  to  the  equity  of 
redemption  is  considered  as  the  owner  of  the  land,  on  his  death  intestate 
the  descent  of  the  equity  of  redemption  will  be  governed  either  by  the 
general  law  of  the  land,  or  the  lex  loci,  according  to  the  tenure  of  the 
l^al  estate.  Thus,  it  has  been  held,  where  borough  English  lands 
*were  mortgaged,  that  the  equity  of  redemption  descended  to 
^  ^   the  youngest  son,  to  whom  the  lands  would  descend,  and  in  a 

mortgage  of  gavelkind  lands,  the  equity  of  redemption  would  descend  in 
the  same  manner  as  the  lands  would :  Faufcett  v.  Lowther,  2  Yes.  304. 

The  mortgagor  of  an  advowson  has  a  right  to  nominate  to  the  living  on 
a  vacancy ;  and  the  mortgagee  will  be  obliged  to  accept  of  the  nominee, 
even,  it  seems,  although  there  was  a  covenant  in  the  mortgage  that  the 
mortgagee  should  present  on  every  avoidance :  Jory  v.  Cox,  Prec.  Ch.  71 ; 
Amhurat  v.  Dawling,  2  Vern,  401 ;  Oailey  v.  8e!by,  Stra.  403 ;  and  see 
Mackemie  v.  Robinson,  3  Atk.  559,  overruling  Gardiner  v.  GrijffUhy  2  P. 
Wms.  403.     • 

In  the  principal  case  of  Thorvhrough  v.  Baker,  Lord  Nottingham 
decided  a  point,  ever  since  firmly  established,  that  although,  in  the  case 
of  a  mortgage  in  fee,  the  heir  must  reconvey,  on  payment  of  the  mortgage- 
money  and  interest,  the  executor,  and  not  the  heir,  of  the  mortgagee  will 
be  entitled  to  the  money.  There  is,  however,  as  is  there  laid  down  by 
Lord  Nottingham,  an  important  distinction,  resulting  from  the  difference 
between  a  mortgage  and  an  absolute  conveyance,  with  a  collateral  agree* 
ment  for  a  repurchase ;  as,  in  the  latter  case,  if  the  purchaser  dies,  and 
the  person  who  conveyed  to  him  exercises  his  option  to  repurchase,  cm 
repayment  of  the  purchase-money,  the  heir,  and  not  the  executor,  of  the 
purchaser  will,  it  seems,  be  entitled  to  the  money.  See  Saint  John  v. 
Wdreham,  cited  3  Swanst.  631. 

AsaignmenU  of  Mortgages^ — ^A  mortgage  may  be  assigned  at  any  time 
by  the  mortgagee  alone ;  but  the  assignee  should  always  obtain  the  con- 
currence of  the  mortgagor ;  for,  as  the  assignee  stands  in  the  same  relatioD 
to  the  mortgagor  as  the  mortgagee,  he  is  bound  by  the  equities  subsisting 
between  them.  Thus,  if  the  mortgagor  do  not  concur  in  the  assignment,  the 
assignee  will  lake  subject  to  the  account  between  the  mortgagor  and  the 
mortgagee.   A  leading  case  upon  this  subject  is  MaJttheiwa  v.  WaUvnpfi^  4  Yea. 
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118.  There  Lord  Loughborough,  when  the  cause  came  on  before  him, 
remarked  that  a  case  was  referred  to,  in  which  it  was  supposed  Lord  Thurlow 
had  entertained  an  idea,  but  not  decided,  that  a  mortgagor  having  permitted 
the  mortgage-deed,  vrithout  any  indorsement  upon  it,  to  be  in  the  possession 
of  the  mortgagee,  an  assignee  taking  from  that  mortgagee  might  have  a  right 
to  hold  that  mortgage,  to  the  full  extent  of  it,  against  the  mortgagor,  who 
permitted  the  mortgagee  to  deal  with  and  make  a  security  upon  it  It  was 
also  supposed,  that,  in  practice,  there  was  no  occasion  to  make  the  mortgagor 
a  party;  and  in  some  cases  *it  might  not  be  possible  to  make  p^^^p..-, 
him  a  party  to  the  assignment ;  and  that,  to  hold  that  the  assignee   *-  -* 

of  a  mortgage  is  bound  to  settle  the  accounts  of  the  person  from  whom  he 
takes  the  assignment,  would  tend  to  embarrass  transfers  of  mortgages. 
That  he  had  got  the  best  information  he  could,  and  the  result  was,  that 
persons  most  conversant  in  conveyancing  held  it  extremely  unfit,  and 
very  rash,  and  a  very  indifferent  security,  to  take  an  assignment  of  a 
mortgage  without  the  privity  of  the  mortgagor,  as  to  the  sum  really  due ; 
that,  in  fact,  it  did  happen  that  assignments  of  mortgages  were  taken 
without  calling  upon  the  mortgagor ;  but  that  the  most  usual  case,  when 
that  occurred,  was  where  it  was  the  best  security  that  could  be  got  for 
a  debt  not  otherwise  well  secured;  and  it  was  not  in  the  course  of  trans- 
ferring mortgages,  but  as  raising  money  upon  such  securities.  But  no 
conveyancer  of  established  practice  would  recommend  it  as  a  good  title  to 
take  an  aasignnient  of  a  mortgage  without  making  the  mortgagor  a  party, 
and  being  satisfied  that  the  money  was  really  due. 

So,  where  a  mortgage  is  transferred,  and  the  transferree  fails  to  give 
notice  of  the  transfer  to  the  mortgagor,  payments  subsequently  made  by 
him  to  the  original  mortgagee  are  valid  as  against  the  transferree :  Main 
thews  V.  WaMwyn,  4  Ves.  126.  See  also  Earl  of  Macclesfield  v.  Fitton,  1 
Vern.  169.  And  see  Williams  y.Sorrellf  4  Ves.  389  ;  Chambers  v.  Ooldwin, 
9  Ves.  254 ;  Bradwell  v.  Caichpole,  3  Swanst.  79,  n. ;  1  Ch,  Ca.  68 ;  Ex 
parte  Monro,  Buck,  300 ;  Stocks  v.  Dohson,  4  De  G.  M.  &  G.  11. 

And  if  the  mortgage  debt  was  secured  by  a  bond  or  covenant,  if  an 
action  were  brought  upon  the  bond  in  the  name  of  the  mortgagee,  as  it 
must  be,  the  mortgagor  would  have  to  pay  to  the  assignee  no  more  than  was 
really  due  upon  the  bond :  and  if  an  action  of  covenant  were  brought  by 
the  covenantee,  the  account  must  be  settled  in  that  action :  Matthews  v. 
Wallwyn,  4  Ves^.  129. 

But  the  mortgagor  will  not  be  allowed  for  payments  made  to  persons  not 
authorized  to  receive  them.  Thus  in  Withington  v.  Tate  (4  L.  R.  Ch. 
App.  288),  Nixon  and  Thew,  who  were  mortgagees,  transferred  their 
mortgage  to  the  plaintiff,  who  gave  no  notice  to  the  mortgagors.  After- 
ward (he  mortgagors,  intending  to  redeem,  paid  the  amount  secured  by 
the  mortgage  to  the  solicitors  of  Nixon  and  Thew,  without  ascertaining 
that  they  were  authorized  to  receive  it ;  the  solicitors  misappropriated  the 
money.    Nixon  and  Thew  executed  a  deed  prepared  by  their  solicitors, 
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but  without  perusiDg  the  same  or  knowiug  its  contents,  which  contained  a 
recital  acknowledging  the  receipt  of  the  money,  and  purported  to  convey 
r*10551  ^^®  property,  *by  direction  of  the  mortgagors,  to  their  nominees. 
There  was  no  proper  receipt  indorsed  on  the  deed.  The  plaintiff 
filed  a  bill  of  foreclosure  against  the  mortgagors.  It  was  held  by  Lord 
Chancellor  Hatherley,  affirming  the  decision  of  Lord  Romilly,  M.  R.,  that 
the  plaintiff  was  entitled  to  the  usual  foreclosure  decree. 

Where  a  mortgage  is  assigned  without  the  privity  or  consent  of  the 
mortgagor,  the  assignee,  who  takes  it  only  upon  the  same  terms  as  the 
mortgagee,  cannot  add  to  what  is  due,  settle  the  account,  or  turn  principal 
into  interest:  Earl  of  Macclesfield  v.  Fitton,  1  Vem.  169;  Ashenhurgt  v. 
JameSf  3  Atk.  271 ;  MaMhews  v.  WaMwyn,  4  Ves.  128;  but  "where  a  man 
makes  a  security  on  mortgage,  and  there  is  an  arrear  of  interest  thereon, 
if  the  incumbrancer  assigns  the  same,  with  the  concurrence  of  the  mort- 
gagor, the  interest  paid  to  the  mortgagee  by  the  assignee  shall  be  taken 
as  principal,  and  carry  interest "  (Ashenhurst  v.  James,  3  Atk.  271) ;  hot 
interest  cannot,  even  with  the  consent  of  the  mortgagor,  be  turned  into 
principal  as  against  subsequent  incumbrancers  of  whom  there  is  notice : 
Digby  v.  OraggSy  Amb.  611 ;  2  Eden,  200 ;  Montague  v.  Baieliffe.  Amb. 
612,  n.,  Blunt's  edit. ;  and  see  Walker  v.  Jones,  1  L.  R.  P.  C.  50. 

Moreover,  it  is  laid  down,  that,  "  if  a  mortgagee  in  possession  assigns 
over  his  mortgage  without  the  asssent  of  the  mortgagor,  the  mortgagee  is 
bound  to  answer  the  profits  both  before  and  after  the  assignment,  though 
assigned  only  for  his  own  debt;  for  he  is  under  a  trust  to  answer  the 
profits  of  the  pledge,  and  it  is  a  breach  of  trust  to  assign  such  pledge  to  a 
person  insolvent :  I  Eq.  Ca.  Ab.  328,  pi.  2.  But  a  query  is  added ;  "  If 
the  mortgagor  hides,  so  that  he  cannot  be  served  with  a  subpo&na  to  fore- 
close, whether  the  mortgagee  may  bot  assign,  and  not  be  answerable  for 
the  profits  after  assignment?" 

When  the  interest  of  a  mortgage  has  been  regularly  paid,  and  the 
mortgagor  has  never  been  called  on  to  dischage  the  principal,  the  costs  of 
a  transfer  of  the  mortgage,  made  by  the  mortgagee  without  any  communi- 
cation with  the  mortgagor,  are  not  properly  chargeable  against  him.  In 
re  Radcliffe,  22  Beav.  201. 

Where  a  stranger  gets  an  assignment  of  a  mortgage  for  less  than  is  due, 
he  will  be  entitled,  at  any  rate  as  against  the  mortgagor  and  his  heirs,  to 
the  whole  sura  due  upon  the  mortgage :  Phillips  v.  Vaughan,  1  Vem.  336 ; 
WiUiams  v.  SpringfiM,  1  Ven.  476 ;  for,  as  Lord  Jeffries  observed,  in  the 
latter  case,  '^  where  the  mortgagor  or  his  heir  comes  to  redeem,  there  is  no 
reason  that  he  should  have  the  benefit  of  a  good  bargain  made  by  another 
man,  and  ought  therefore  to  pay  what  is  really  due  on  the  mortgage,  what- 
P10561  ^^^^  ^^  ^^*  without  respect  to  what  the  assignee  ''"paid."  But  in 
the  former  of  those  cases  he  thought  that  a  purchaser  without 
notice  of  the  incumbrance  might  possibly  have  an  equity  to  redeem  the 
incumbrance  for  what  was  really  paid  for  it ;   and  in  the  latter  case  he 
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distinctly  lays  it  down,  that  "  where  there  are  subsequent  incumbrancers 
or  creditors  in  the  case,  a  man  who  buys  in  a  prior  incumbrance  shall  be 
allowed  only  what  he  really  paid,  though  there  was  in  truth  a  much 
greater  sum  duef"  see  Long  v.  Clapton,  1  Vern.  464.  This,  however, 
seems  to  be  laid  down  too  generally,  and  the  doctrine  has  at  any  rate  been 
much  narrowed  since,  and  is  now  only  applicable  to  purchases  of  incum- 
brances made  by  persons  in  some  fiduciary  position,  or  the  heir-atrlaw : 
Morret  v.  Paske,  2  Atk.  63,  64. 

It  is  clear,  however,  that  a  prior  incumbrancer  bond  fide  purchasing  a 
puisne  incumbrance,  will  be  entitled  to  what  is  due  upon  it  (Morret  v. 
Paske,  2  Atk.  64 ;  Darcy  v.  Holly  1  Vern.  49 ;  Bromley  v.  Holland,  5  Ves. 
620,  n.) ;  secus,  if  with  notice  of  an  intervening  security :  Long  v.  Clopton, 
1  Vern.  464. 

If  a  person  stands  in  any  fiduciary  relation  toward  the  owner  of  the 
estate,  as  trustee,  agent,  or  guardian,  he  will,  as  against  another  incum- 
brancer, be  allowed  only  what  he  paid  for  it,  since  any  purchase  by  him 
of  an  incumbrance  at  a  lower  price  than  is  due  upon  it,  is  for  the  benefit 
of  the  estate :  Morret  v.  Paske,  2  Atk.  64. 

An  heir-at-law  purchasing  in  an  incumbrance,  either  as  against  a  pur- 
chaser (Long  V.  Clopton,  1  Vern.  464)  or  creditors,  even  without  notice 
of  their  debts  (Lancaster  v.  Evors,  10  Beav.  164),  will  only  be  allowed 
what  he  actually  gave  for  the  incumbrance ;  but  it  seems,  that  if  an  heir 
or  trustee  buys  in  an  incumbrance  for  the  purpose  of  protecting  an 
incumbrance  to  which  he  is  himself  entitled,  he  will  be  allowed  what  is 
due  on  the  security :  Darcy  v.  HaM,  1  Vern.  49. 

Arrears  of  rent  will  not  pass  by  an  ordinary  assignnient  of  a  mortgage: 
Salmon  v.  Dean,  3  Mac.  &  G.  344. 

Remedies  of  the  Mortgagee.'] — As  we  have  before  seen  (ante,  p.  *636),  a 
mortgagee  may  pursue  his  remedies  in  different  courts  at  the  same  time; 
that  is  to  say,  he  may  proceed  in  a  Court  of  Common  Law  against  the  mort- 
gAgqr personally,  for  the  debt,  or  by  ejectment;  and  also  in  equity,  where 
his  remedy  is  in  rem  against  the  mortgaged  property,  either  by  foreclosure 
or  sale. 

If  the  mortgagee  sues  the  mortgagor  on  his  covenant  to  pay,  and  does 
not  get  fully  paid,  he  may  still  go  on  and  foreclose  the  mortgage  (Palmer 
V.  Hendrie,  27  Beav.  361),  but  after  he  has  once  been  paid  in  full,  under 
the  covenant,  he  cannot  touch  the  estate,  *and  is  precluded  from  r^-^p.--, 
all  proceedings  afterward.    lb,  ^  ^ 

If  the  mortgagee  so  deals  with  the  mortgaged  estate  as  to  render  it  im- 
possible for  him  to  restore  it  on  full  payment,  the  Court  of  Chancery  will 
prevent  his  suing  at  law  to  recover  the  mortgage  money :  Palmer  v.  Henr 
drie,  27  Beav.  349. 

It  is  only,  however,  when  the  estate  has  become  forfeited  at  law  by 
breach  of  the  condition  for  payment  at  a  certain  time  (Bonham  v.  New- 
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comb,  2  Vent.  335),  that  the  mortgagee  may  file  a  bill  to  foreclose  the 
equity  of  redemption,  and  if  there  are  prior  incumbraoces,  he  must  offer 
to  redeem  them  (^Inman  v.  Wearingy  3  De  G.  &  Sm.  729),  whereupon  di- 
rections for  an  account,  payment  of  principal,  interest,  and  costs,  within 
six  months  after  the  chief  clerk's  certificate,  will  be  decreed,  or  in  default^ 
that  the  mortgagor  shall  be  foreclosed.  The  chief  clerk  appoints  a  day 
for  payment,  and  upon  a  default  being  made,  the  mortgagee  may  obtain  a 
final  order  for  foreclosing,  which,  when  signed  and  enrolled,  will  foreclose 
the  equity  of  redemption  ;  that  is  to  say,  absolutely  transfer  the  mortgaged 
estate  to  the  mortgagee. 

A  mortgagee  who  has  assigned  his  mortgage  debt,  expressly  reserving 
to  himself  the  benefit  of  the  mortgage  security,  is  entitled  to  the  common 
foreclosure  decree :  Morley  v.  Morley,  25  Beav.  253. 

A  sale,  even  previous  to  the  Chancery  Improvement  Act  (15  &  16 
Vict.  c.  86),  would  have  been  decreed  by  the  Court  instead  of  a  foreclosnre 
in  certain  cases,  as  in  the  case  of  a  mortgage  of  a  dry  version  {Haw  ▼. 
Vigures,  1  Ch.  Rep.  18 ;  15  Vin.  475) ;  or  if  the  security  were  scanty 
(^Earl  of  Kinnoul  v.  Money,  3  Swanst.  208,  n.) ;  or  if  the  bill,  praying  a 
sale,  were  taken  pro  confesso  {Dashwood  v.  BUhazey,  Mos.  196).  And  in 
Iaic€L8  v.  Seorle  (2  Atk.  56),  Lord  Hardwicke  said,  that  where  there  were 
several  executors,  and  one  of  them  was  indebted  to  the  testator,  for  which 
he  had  given  a  security  upon  his  estate,  if  the  co-executors  were  appre- 
hensive that  he  was  insolvent,  and  that  the  estate  might  prove  a  deficient 
security,  it  was  improper  to  bring  a  bill  against  him  to  foreclose,  because, 
the  testator  having  made  him  an  executor,  gave  him  an  interest  in  the 
mortgage,  and  the  other  executors  ought  to  have  brought  a  bill  for  sale  of 
the  estate.  And  in  Daniel  Y.Skipvnth  (2  Bro.  C.  C.  154),  where  the  same 
person  was  the  heir  and  personal  representative  of  the  mortgagor,  and 
had  by  his  answer  admitted  that  the  personal  estate  was  small  and  would 
be  deficient,  Lord  Thurlow  held,  that  a  sale  of  the  mortgaged  estate  might 
be  directed  in  the  first  instance ;  but  he  observed,  that  if  the  heir  and  per- 
sonal representative  had  been  different  persons,  it  would  have  been  neces- 

sary,  ^first,  to  have  had  an  account  of  the  personal  estate. 
*-  -'In  the  case  of  an  infant  heir  or  devisee  of  the  mortgagor,  there 

would,  with  the  mortgagee's  consent,  even  previous  to  the  alteration  in 
the  law,  have  been  an  inquiry  which  would  be  more  beneficial  for  the  in- 
fant, a  sale  or  foreclosure  (Mondey  v.  Mondey,  1  V.  &  B.  222,  overruling 
Ooodier  v.  Aahton,  18  Ves.83) ;  and  an  order  for  sale,  without  a  reference, 
would  be  made,  if  it  appeared  clearly  for  his  benefit  (Davis  y.  Dowding,  2 
Kee.  247);  and  if  a  decree  for  sale  were  obtained  subsequently  to  the  in- 
&nt  attaining  his  majority,  he  could  not,  if  he  omitted,  on  his  attaining 
his  age,  to  make  a  new  defence,  or  apply  for  leave  to  redeem,  object  to  the 
decree :  Davis  v.  Dowding,  2  Kee.  245.  See  also  Foster  v.  Eddy^  18  L.  J. 
(Chanc.)  151. 

It  has  been  said  that  the  right  to  redeem  and  the  right  to  forecloee  are 
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co-relative  (Jarm.  by  Bjth.  vol.  v.  234),  but  tbiB  is  not  strictly  accurate, 
for  wben  property  is  conveyed  to  trustees  for  sale,  in  order  to  secure  a 
sum  of  money,  altbough  the  mortgagor  may  be  entitled  to  redeem,  the 
mortgagee  is  not  entitled  to  foreclosure,  but  to  a  decree  for  sale  (Scweitzer 
v.  MayheWf  31  Beav.  37) ;  and  mortgagees,  in  trust,  may  file  a  bill  for  an 
account  and  sale,  without  praying  foreclosure,  although  the  mortgage  se- 
curity contains  an  express  power  of  sale :  Sutton  v.  Sealy,  27  L.  J.  (Ch.) 
N.  S.  263. 

Where,  in  a  foreclosure  suit,  questions  as  to  priorities  not  affecting  the 
plaintiff  are  rai^  between  co-defendants,  the  Court  will  fix  a  day  certain 
for  all  to  redeem  or  be  foreclosed,  without  prejudice  to  the  rights  of  the 
several  defendants  inter  se :  Bartlett  v.  Bees,  12  L.  B.  Eq.  395 ;  Edwards 
V.  MaHin,  7  W.  R.  (V.  C.  K.)  30. 

The  jurisdiction,  however,  of  the  Court  to  direct  a  sale  instead  of  a 
foreclosure,  has  been  ^much  enlarged  by  the  48th  section  of  the  Chancery 
Improvement  Act  (15  &  16  Vict.  c.  86).  There  it  is  enacted, ''  that  it 
shall  be  lawful  for  the  Court,  in  any  suit  for  foreclosure  of  the  equity  of 
redemption  in  any  mortgaged  property,  upon  the  request  of  the  mort- 
gagee, or  of  any  subsequent  incumbrancer,  or  of  the  mortgagor,  or  any 
person  claiming  under  them  respectively,  to  direct  a  sale  of  such  property, 
instead  of  a  foreclosure  of  such  equity  of  redemption,  on  such  terms  as  the 
Court  may  think  fit  to  direct ;  and  if  the  Court  shall  so  think  fit,  without 
previously  determining  the  priorities  of  incumbrances,  or  giving  the 
usual  or  any  time  to  redeem  :  Provided  that  if  such  request  shall  be  made 
by  any  such  subsequent  incumbrancer,  or  by  the  mortgagor,  or  by  any 
person  claiming  under  them  respectively,  the  Court  shall  not  direct  any 
*8uch  sale,  without  the  consent  of  the  mortgagee  or  the  persons  r-^-^^-Q-, 
claiming  under  him,  unless  the  party  making  such  request  shall   ^  ^ 

deposit  in  Court  a  reasonable  sum  of  money,  to  be  fixed  by  the  Court,  for 
the  purpose  of  securing  the  performance  of  such  terms  as  the  Court  may 
think  fit  to  impose  on  the  party  making  such  request" 

Under  this  Act  the  Court  may,  without  the  concurrence  of  the  mort- 
gagor, direct  a  sale  instead  of  a  foreclosure  to  take  place  at  once :  Nevh 
man  v.  Sdfe,  33  Beav.  522. 

The  money  paid  into  Court  by  a  second  mortgagee,  in  order  to  obtain 
an  order  for  sale,  under  the  Act  15  &  16  Vict.  c.  86,  s.  48,  is  applicable 
to  indemnify  the  first  mortgagee  for  his  costs  in  an  abortive  attempt  to 
sell :  Corsellis  v.  PaiTnan,  4  L.  B.  Eq.  156. 

Where,  in  a  foreclosure  suit,  part  of  the  mortgagor's  interest  is  vested 
in  the  Crown,  the  Court. will  not  decree  foreclosure  in  respect  thereof,  but 
will  give  the  plaintiff  liberty  to  apply  in  Chambers  for  a  sale :  Bartlett  v, 
Beesy  12  L.  B.  Eq.  395 ;  Hancock  v.  The  Attamey- General,  33  L.  J.  (Ch.) 
661. 

8o,  where  a  mortgagor  was  convicted  of  felony,  and  the  mortgagee  filed 
a  bill  to  realize  his  security,  the  Court  decreed  a  sale,  an  account,  pay- 
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ment  of  the  purchase-money  into  Court,  and  payment  of  the  mortgage 
debt,  with  liberty  to  the  Attorney-General  to  apply  for  payment  out  of 
the  balance:  Hancock-^,  The  AUamey-Oeneral,  12  W.  R.  (V.  C.  K.) 
569 ;  33  L.  J.  Ch.  661. 

As  to  the  principles  on  which  the  Court  acts  in  directing  a  sale  of  a 
mortgaged  estate,  see  Hurst  v.  Hurst,  16  Beav.  372 ;  Smith  y.  Robinson,  1 
Sm.  &  Giffi  140 ;  LasleU  v.  CUffe,  2  Sm.  &  Giff.  278 ;  Wuskham  v.  Niehol^ 
son,  19  Beav.  38 ;  Hewitt  v.  Nanson,  28  L.  J.  (Ch.)  N.  8.  49 ;  /%ttttp«  ▼. 
Outteridge,  4  De  G.  &  Jo.  631 ;  Foster  v.  Harvey,  11  W.  R  (V.  C.  W.) 
899;  12  W.  R.  (L.  J.)  92 ;  Morgan  and  Chute's  Chancery  Acts  and  Or- 
ders, 206,  4th  ed. 

As  to  the  rights  and  remedies  of  a  mortgagee  of  a  share  in  a  colliery 
partnership,  see  Redmayne  v.  Foster,  35  Beav.  529. 

In  Ireland,  a  sale,  instead  of  foreclosure,  has  always  been  directed. 
See  13  Ves.  205 ;  Hutton  v.  Mayne,  3  J.  &  L.  586. 

But  although  a  court  of  equity  will  order  a  foreclosure  or  sale  in  order 
to  satisfy  the  mortgagee,  it  is  nevertheless  indulgent  to  the  mortgagor,  aiid 
will  enlarge  the  time  for  payment,  even  after  an  order  absolute  of  fore- 
clostire  has  been  signed  and  enrolled  {ThornhiU  v.  Manning,  1  Sim.  N.  8. 
451),  if  a  proper  case  can  be  shown,  and  the  security  be  not  deficient: 
Cocker  V.  jBevw,  1  Ch.  Ca.  61 ;  Ismoord  v.  Claypool,!  Ch.  Rep.  262;  Anan.^ 
Barnard,  221 ;  Edwards  v.  Ounliffe,  1  Madd.  287 ;  Ford  v.  WadeO,  6 
Hare,  229 ;  2  Ph.  591 ;  Holford  v.  Yate,  *1  J.  &  K.  677.  Bat 
^  ^   the  order  to  enlarge  the  time  for  payment  is  by  no  means  of 

course ;  and  though  a  strong  reason  is  not  required,  it  will  be  refused 
where  none  is  assigned  {Nanny  v.  Edwards,  4  Russ.  125),  or  where  the 
security  does  not  appear  ample  (Eyre  v.  Hanson,  2  BeaV.  479),  and  even 
in  the  case  of  infant  mortgagors,  the  time  will  only  be  extended  upon  the 
terms  of  the  immediate  payment  of  the  interest  and  costs :  Ooombe  y. 
Stewart,  13  Beav.  11 K  In  a  recent  case,  the  time  appointed  for  redemp- 
tion was  enlarged,  pending  an  appeal  to  the  House  of  Lords,  upon  the 
terms  of  the  mortgagor  paying  into  Court  the  principal  and  interest,  and 
the  costs  of  the  suit  and  of  the  application  for  enlarging  the  time,  the 
mortgagee  to  receive  the  dividends  of  the  money  paid  into  Court  when 
invested,  on  his  undertaking  to  repay  them  should  the  decree  be  reversed : 
Finch  V.  Shaw,  20  Beav.  555. 

On  bills  of  foreclosure,  where  the  mortgagor  asks  to  enlarge  the  time 
appointed  for  payment,  the  Court  will  accede  to  the  application  only  on 
the  terms  of  his  first  paying  the  interest  and  costs  already  reported  due ; 
and  these  being  paid,  subsequent  interest  is  to  be  computed  on  the  princi- 
pal  only,  that  alone  remaining  unpaid :  WhaUon  v.  Oraddock,  1  Kee. 
269 :  Brewin  v.  Austin,  2  Kee.  211.  And  although  such  interest  and 
costs  are  generally  directed  to  be  paid  at  the  time  appointed  for  the  pay- 
ment of  the  whole  (Edwards  v.  Oaniiffe,  1  Mad.  212 ;  and  see  2  Kee. 
212),  under  particular  circumstances  a  longer  time  will  be  allowed,  as 
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when  the  mortgagee  has  prevented  the  mortgagor  from  receiving  the  rents 
(Oeldard  v.  Hornby,  1  Hare,  251 ;  EUia  v.  Oriffiths,  7  Beav.  83 ;  Eyre (7. 
Hanson,  2  Beav.  478) ;  and  if  payment  be  not  made,  time  may  be  en- 
larged if  a  reasonable  excuse  be  given.  Thus,  in  Jones  v.  Oresvneke  (9 
Sim.  304),  under  a  decree  in  a  foreclosure  suit,  the  time  fixed  for  payment 
of  principal,  interest,  and  costs,  was  the  31st  of  July.  On  the  25th,  the 
defendant  obtained  an  order,  referring  it  to  the  Master  to  fix  a  further 
time,  on  his  paying  the  interest  and  costs  on  the  first-mentioned  day.  The 
defendant,  however,  &iled  to  make  that  payment,  and,  on  the  3d  of  Au- 
gust following,  the  plaintiff  obtained  the  usual  order  for  foreclosure  abso- 
lute ;  but,  owing  to  the  press  of  business  in  the  Registrar's  office,  it  was 
not  drawn  up.  On  the  16th  of  August  the  defendant  moved  for  a  further 
extension  of  time,  on  the  ground  that  a  person  who  had  agreed  to  lend 
him  the  amount  of  the  principal,  interest,  and  costs,  was  prevented  by 
illness  from  coming  to  London  on  the  31st  of  July,  and  his  wife,  whom  he 
had  deputed  to  bring  the  monty,  was  prevented  from  so  doing  by  the 
coach  being  fiill  on  *the  30th;  and  Sir  L.  Shadwell,  V.  C,  p^.^^-, 
granted  the  motion.  And  see  Nanfan  v.  Perkins,  9  Sim.  308.  ^  ^^^ 
And  where  the  mortgagee  varied  the  account,  by  receiving  the  rent  be- 
tween the  time  of  the  Master's  report  and  the  day  fixed  for  payment,  the 
mortgagee  was  held  not  to  be  entitled  to  an  order  absolute  for  foreclosure, 
but  a  further  reference  and  account  was  directed,  and  a  new  day  appointed 
for  payment :  Oarlick  v.  Jacksony  4  Beav.  154 ;  Alden  v.  Foster,  5  Beav. 
592 ;  mis  v.  Griffiths,  7  Beav.  83. 

A  foreclosure  is  not  complete,  so  as  to  deprive. a  man  of  his  right  to 
redeem,  until  the  final  order  has  been  made  (^Btiehanan  v.  Oreenway,  12 
Beav.  355 ;  Flaek  v.  LongnuUe,  8  Beav.  420 ;  Frees  v.  Coke,  6  L.  R.  Ch. 
App.  645);  and  a  final  order  cannot  be  obtained  if  rents  have  been 
received  by  the  mortgagee  since  the  account  was  taken :  Frees  v.  Coke,  6 
L.  R.  Ch.  App.  645 ;  Nanny  v.  Edwards,  4  Russ.  124. 

A  decree  for  foreclosure  has,  under  peculiar  circumstances,  been  opened 
after  the  mortgagee  had  been  in  possession  sixteen  years  {Burgh  v.  Lang- 
Um,  6  Bro.  P.  0. 213,  Toml.  edit. ;  S.  C,  2  Eq.  Ca.  Ab.  619;  5  Vin.  Abr. 
476,  pi.  2);  and  for  fruud,  or  collusion  in  getting  the  decree  {Loyd  v. 
Mansell,  2  P.  Wms.  73 ;  Oore  v.  Stoekpoole,  1  Dow,  18  ;  Harveg  v.  TeS- 
butt,  1  J.  &  W.  197) ;  or  by  the  mortgagee's  proceeding  against  the  mort- 
gagor upon  some  collateral  security,  as  a  bond  or  covenant  after  fore- 
closure (Dashvjood  v.  Blithway,  1  £q.  Ca.  Ab.  317 ;  15  Yin.  Abr.  476, 
pi.  3),  which  he  can  do  as  long  as  he  retains  the  estate  in  his  own  hands, 
though  not,  it  seems,  according  to  the  more  recent  authorities,  if  he  has 
sold  the  estate,  though  for  less  than  the  amount  due  after  foreclosure.  See 
LockhaH  v.  Hardy,  9  Beav.  349 ;  ante,  p.  *635,  *636. 

The  mere  overvalue  of  the  estate,  or  a  parol  agreement  or  declaration 
of  the  mortgagee  to  allow  redemption  (  WhishaU  v.  Short,  2  Eq.  Ca.  Ab. 
177,  pi.  1 ;  7  Yin.  Abr.  298,  pi.  15,  affirmed  Dom.  Proc  nom.  Wiehalse  v. 
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Short,  3  Bro.  P.  C.  558,  Toml.  edit.) ;  or  his  filing  a  bill  of  revivor  and 
supplement,  after  a  decree  (Birch's  Case,  Oilb.  Rep.  186) ;  or  his  devising 
the  estate  as  money  {SUherschUdt  v.  Sehiatt,  3  V.  &  B.  45 ;  StudcviU  v. 
Dolben,  cited  ^1.  Ch.  Ca.  10 ;  15  Vin.  Abr.  476,  pi.  1) ;  or  calling  it  a 
debt  in  his  will  (Took  v.  Bishop  of  Ely,  2  Eq.  Ca.  Ab.  608,  pi.  1 ;  16  Vin. 
Abr.  476,  pi.  1,  n.) ;  or  an  error  in  a  matter  of  form  after  long  possession 
{Jones  V.  Kenrick,  5  Bro.  P.  C.  244,  Toml.  edit),  will  not  induce  the 
Court  to  open  a  decree  of  foreclosure.  More  especially  will  not  a  decree 
be  opened  aft;er  long  possession,  where  the  estate  has  been  dealt  with  in 
settlements,  or  alterations  have  been  made  in  erecting  and  pulling  down 
r*10621  ^^^^^*^g8  •  "^Took  V.  Bishop  of  Ely,  5  Bro.  P.  C.  181,  Toml.  edit; 
^  ^   Lant  V.  Orispe,  5  Bro.  P.  C.  200,  Toml.  edit 

As  to  the  costs  of  a  disclaiming  defendant  in  suits  for  foreclosure  and 
redemption,  see  Ford  v.  The  Earl  of  Chesterfield,  16  Beav.  616_;  see  also 
Buchanan  v.  Oreenway,  11  Beav.  58 ;  Benbow  v.  Davies,  lb,  36d ;  Ford 
V.  Lord  Chesterfield,  16  Beav.  520 ;  Davis  v.  Whitnufre,  28  Beav.  617 ; 
Talbot  V.  Kemshead,  4  K.  &  J.  93 ;  Ballamy  v.  Brickenden,  4  K.  &  J. 
670,  672. 

It  seems  that,  in  a  foreclosure  suit,  it  is  not  competent  for  the  defendant 
to  impeach  the  mortgage  on  the  ground  of  fraud,  without  instituting  a 
cross  suit:  Eddleston  v.  Collins,  3  De  G.  Mac.  &  O.  1. 

A  debenture  holder  of  a  railway  company  is  not  entitled  to  a  decree 
either  for  a  foreclosure  or  sale,  as  such  compauies  have  public  duties  to 
perform,  from  which  nothing  but  an  Act  of  Parliament  can  release  them: 
Fumess  v.  The  Caterham  Railway  Company,  25  Beav.  614. 

It  may  here  be  mentioned,  that  the  necessity  for  a  foreclosure  is  gener- 
ally obviated  by  giving  the  mortgagee  a  power  of  sale,  but  a  power  of 
sale  does  not  a£Pect  the  right  to  foreclose :  Slade  v.  Bigg,  3  Hare,  35 ;  Wayne 
V.  Hanham,  9  Hare,  62. 

And  now,  by  the  Trustees  and  Mortgagees  Act  (23  &  24  Vict  c.  145, 
ss.  11-16),  mortgagees  of  hereditaments  of  any  tenure  or  any  intered 
therein  have  under  instruments  executed  after  the  28th  of  August,  1860, 
in  the  absence  of  any  express  declaration  to  the  contrary,  a  power  of  sale 
under  the  Act,  which,  however,  it  should  be  remembered,  does  not  apply 
to  chattels  personal  See  Morgan  and  Chute's  Chancery  Acts  and  Ordeis, 
p.  300,  4th  ed. 

After  the  death  of  the  mortgagor,  the  mortgagee  has  the  option  of  filing 
a  bill  for  administration,  or  one  to  enforce  his  security :  Dighton  v.  Wiihert, 
31  Beav.  424.  If  an  administration  suit  is  commenced  by  another 
creditor,  and  the  mortgagee  who  is  not  made  a  party  comes  in,  and  con- 
sents to  a  sale,  after  the  payment  of  the  costs  of  the  sale  he  is  entitled 
to  his  costs  in  priority  to  those  of  the  plaintiff:  Dighton  v.  Withers,  31 
Beav.  423. 

A  mortgagee,  although  he  may  have  taken  no  steps  for  many  yean 
after  the  death  of  tho  mortgagor  to  realize  his  security,  may  nevertheless 
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be  entitled  to  recover  the  deficiency  arising  on  the  sale  of  the  security 
against  the  general  assets  {Ridgway  v.  Newsteady  2  Gifi*.  492),  but  he  may, 
by  his  laches  and  acquiescence,  lose  his  right  to  make  the  legatees 
refund:  lb. 

A  mortgagee  may  file  a  bill  for  foreclosure  after  a  decree  made  for  the 
administration  of  the  mortgagor's  estate,  and  if  he  subsequently  comes  in 
and  proves  in  *the  administration  suit,  he  is  entitled  to  stay  pro-   r«i  Qgoi 
ceedings  in  his  own  suit,  and  to  have  the  costs  of  it :  Brookabank 
V.  HigginboUamy  31  Beav.  35. 

As  to  the  distinction  which  exists  with  regard  to  costs  between  a  suit  to 
administer  a  mortgagor's  general  estate,  and  a  suit  by  a  mortgagee  to 
realize  his  particular  security,  see  Wade  v.  Wardy  4  Drew.  602,  604 ; 
Wild  V.  Lockharty  10  Beav.  320 ;  Armstrong  v.  Storer,  14  Beav.  535. 

Redemption,'} — As  the  conveyance  of  an  estate  by  way  of  mortgage  is 
merely  to  secure  the  debt,  |)ersons  entitled  to  certain  interests  in  the  equity 
of  redemption,  which,  as  before  observed,  is  considered  an  estate  in  the 
land,  may,  before  foreclosure,  and  in  some  cases,  as  we  have  seen,  even 
after,  come  into  a  court  of  equity  and  redeem  the  estate. 

The  heir  at  common  law,  or  the  customary  heir,  according  to  the  tenure 
of  the  land,  may  redeem ;  and  to  entitle  him  to  relief,  a  prim&  facie  title 
is  sufficient  (Pgm  v.  Botoreman,  3  Swanst  241,  n. ;  Lloyd  v.  Waity  1  Ph. 
61)  ;  or  if  he  be  a  lunatic,  his  committee  may  for  him  (Ex  parte  Orim- 
stoney  Amb.  706).  So  may  the  devisee  of  the  equity  of  redemption,  who 
need  not  make  the  heir-at-law  of  the  testator  a  party  to  his  bill  to  redeem, 
unless  he  claim  to  have  the  will  established :  Lewis  v.  Nanglsy  2  Yes. 
431 ;  Philips  v.  JTefe,  1  Ch.  Rep.  190.  And  a  tenant  for  life,  remainder- 
man, or  reversioner  (Ranald  v.  Russelly  1  You.  9 ;  Raffety  v.  Kingy  1 
Keen,  618  ;  Aynsly  v.  Reedy  Dick.  249),  dowress  (Palmer  v.  Danby,  Prec, 
Ch.  137),  tenant  by  the  curtesy  (Jones  v.  Merediihy  Bunb.  347),  jointress 
(see  principal  case  of  Howard  v.  Harris^y  an  assignee  (Anon.y  3  Atk.  314), 
assignees  in  bankruptcy  (Franchlyn  v.  Ferny  Barnard,  30),  a  subsequent 
mortgagee  making  the  mortgagor  or  his  heir  a  party  to  his  bill  (Fell  v. 
Browny  2  Bro.  C.  C.  279),  judgment  creditors  (Stonehewer  v.  Thompson,  2 
Atk.  440),  tenant  by  elegit  or  statute  and  sequestration  (Jones  v.  Mere- 
dithy  Bunb.  347 ;  2  Eq.  Ca.  Ab.  594 ;  Fawcet  v.  Fothergilly  Dick.  19)  ;  a 
judgment  creditor,  whose  judgment  does  not  afiect  the  land  at  the  date  of 
a  decree  in  a  foreclosure  suit,  if  he  acquire  a  charge  on  the  land  by  issuing 
a  writ  of  elegit,  and  obtain  a  return  from  the  sheriff,  within  six  months 
from  the  date  of  the  decree  (Mildred  v.  Austiny  8  L.  R.  Eq.  220)  ;  a 
plaintifi*  in  a  creditor's  suit  ( Christian  v.  Fieldy  2  Hare,  177),  a  creditor 
whose  debt  subsists  in  equity,  although  released  at  law  (Acton  v.  Piercey  2 
Vem.  480 ;  S,  C,  nom.  Acton  v.  Actony  Prec.  Ch.  237),  the  Crown  or  its 
grantee,  upon  forfeiture  of  the  equity  of  redemption  (Attorn^-  Oeneral  v. 
CroflSy  4  Bro.  P.  C.  136,  Toml.  edit. ;  LoveWs  Casey  1  Salk.  85 ;  1  Eden, 
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*210),  the  lord  claiming  the  reversion  on  forfeiture  of  the  equity 
^  -•   of  redemption  of  a  term  (Downe  v.  Morrisy  3  Hare,  394),  and  it 

seems  a  tenant  (Keeeh  v.  Hall,  Dougl.  22),  may  redeem.  A  volunteer, 
although  claiming  under  a  deed'  fraudulent  and  void  under  27  Eliz.,  as 
against  the  mortgagee  quoad  his  mortgage,  as  to  which  he  is  a  purchaser, 
may  nevertheless  redeem  (Rand  v.  Cartwright,  1  Ch.  Ca.  69 ;  Barthrop  v. 
West,  2  Ch.  Rep.  62 ;  Thome  v.  TJiame,  1  Vern.  182)  ;  as  may  also  per- 
sons entitled  in  default  of  appointment,  where  a  mortgage  is  made  in  exe- 
cution of  a  power :  Innea  v.  Jackson,  16  Yes.  367.  [The  general  principle 
would  seem  to  be,  that  every  one  who  has  an  interest  in  the  land,  and 
would  be  Sk  loser  if  the  mortgage  were  enforced,  is  entitled  to  redeem ; 
and  in  Averill  v.  Taylor,  4  Selden,  44,  it  was  said  that  this  right  may  be 
exercised  by  a  lessee  for  years,  and  was  not  confined  to  those  who  had  a 
title  in  fee  or  of  feehold.  And  when  the  liability  of  one  of  the  parties 
who  are  bound  by  or  answerable  for  the  payment  of  a  mortgage  or  other 
obligation  in  estate  or  person,  is  secondary  as  between  himself  and  the 
others,  so  that  he  stands  virtually  in  the  position  of  a  surety,  he  will,  like 
other  sureties,  be  entitled  to  subrogation,  and  to  have  an  express  or  im- 
plied assignment  of  the  mortgage  on  payment :  Averill  v.  Taylor,  ante.'] 

Any  person,  in  short,  interested  in  the  equity  of  redemption  is  entitled  to 
redeem,  and  where,  being  so  entitled,  he  tenders  the  mortgage  money  and 
interest,  he  having  a  part  in  the  equity  of  redemption,  is  entitled  to  the 
delivery  of  the  title^eeds,  and  to  have  a  conveyance  of  the  property.  Per 
Lord  Hatherley,  L.  C,  in  Pearce  v.  Morris,  5  L.  R.  Ch.  App.  229.  The 
form  of  the  conveyance  depends  upon  circumstances.    lb. 

Thus,  if  a  tenant  for  life  of  the  mortgaged  estate  takes  a  conveyance, 
provision  ought  to  be  made  reserving  any  portion  of  the  equity  of  redemp- 
tion that  he  is  not  interested  in,  and  giving  those  who  are  entitled  the  op- 
portunity at  a  proper  time  of  coming  themselves  and  redeeming  by  paying 
a  portion  of  their  debt.  lb.,  and  see  Smith  v.  Oreen,  1  Coll.  555  ;  I2isha 
V.  Elisha,  Set.  Dec  3d  Ed.  475. 

8o,  after  property  has  been  mortgaged,  if  it  is  put  into  settlement,  the 
tenant  for  life  is  entitled  to  redeem,  and  to  have  the  legal  estate  conveyed 
to  himself,  but  he  must  hold  the  equity  of  redemption  subject  to  the 
trusts  of  the  settlement :  Wicks  v.  Scrivens,  1  J.  &  H.  215.  The  same 
principle  applies  where  the  security  is  in  the  form  of  a  trust  for  sale :  lb. 

The  tenant  for  life  having  a  conveyance,  and  having  the  deeds,  camiot 
be  redeemed  by  those  in  remainder,  but  retains  the  life  estate,  and  when 
the  remainderman  comes  into  possession  of  the  estate,  he  can  then  obtain 
a  redemption  of  the  charge  which  the  tenant  for  life  had  acquired.  Per 
Lord  Hatherley,  L.  C,  in  Pearee  v.  Morris,  5  L.  R.  Ch.  App.  230. 

But  a  mortgagee  is  not  bound  to  convey  the  legal  estate  in  the  mort- 
gaged property,  and  to  deliver  up  the  title-deeds  to  a  person  from  whom 
he  has  accepted  payment  of  principal,  interest,  and  costs,  if  that  penon 
have  only  contracted  to  purchase  part  of  the  mortgaged  estate,  and  has 
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not  accepted  the  title :  Pearce  v.  Morris,  6  L.  R.  Ch.  App.  227,.  varying 
the  decree  in  S.  G,  8  L.  R.  Eq.  217. 

A  person  cannot  redeem  before  the  time  appointed  in  the  mortgage 
deed,  although  he  tenders  to  the  mortgagee  both  the  principal  and  the  in- 
terest due  up  to  that  *time  {Brovm  v.  Coley  14  Sim.  427).  And  r-^-^/jK-, 
if  he  does  not  pay  the  debt  at  the  appointed  time,  six  months'   *-  ^ 

notice  of  his  intention  to  do  so  to  the  mortgagee  is  necessary. 

Bat  if  the  mortgagee,  after  due  notice,  refuses  to  accept  a  tender  of  a 
sum  sufficient  to  cover  principal,  interest  and  costs,  he  will  be  compelled 
to  pay  the  costs  of  a  suit  for  rederaptiou :  Orugeon  v.  Oerrard,  4  Y.  &  C. 
Exch.  Ca.  128;  Harmer  v.  Priestley,  16  Beav.  669.  But  a  bill  for  re- 
demption will  be  dismissed  if  the  mortgagor  does  not  pay  what  is  due  to 
the  mortgagee  at  the  appointed  time,  even  although  a  tender  be  made 
before  the  motion  to  dismiss:  Faulkner  v.  Bolton,  7  Sim.  319. 

As  to  the  time  within  which  redemption  was  allowed  previous  to  the 
new  Statute  of  Limitations,  3  &  4  Will.  4,  c.  27,  the  rule  established  was, 
as  stated  by  Lord  Hardwicke,  in  general  analogous  to  the  old  Statute  of 
Limitations,  21  Jac.  1,  c.  16,  viz.,  "that,  after  twenty  years'  possession  of 
the  mortgagee,  he  should  not  be  disturbed,  or  otherwise  it  would  make 
property  very  precarious,  and  a  mortgagee  would  be  no  more  than  a 
bailiff  to  the  mortgagor,  and  subject  to  an  account,  which  would  be  a 
great  hardship : "  Anon.,  3  Atk.  313. 

Where,  however,  the  mortgagor  was  prevented  from  asserting  his  claim 
by  reason  of  certain  impediments  mentioned  as  exceptions  in  the  stat.  21 
Jac.  1,  c.  16,  viz,,  imprisonment,  infancy,  or  coverture,  or  by  having  been 
beyond  sea,  not  having  absconded  (which  is  an  avoiding  and  retarding  of 
justice),  in  all  which  cases,  by  analogy  to  the  statute,  ten  years  were 
allowed  after  the  removal  of  the  impediment,  at  the  expiration  of  which 
time  the  bar  was  complete :  Jenner  v.  Tracey,  3  P.  Wms.  287,  n. ;  Cornel 
V.  Sykes,  1  Ch.  Rep.  193;  Price  v.  Gopner,  1  S.  &  S.  347;  White  v.  Ewer, 
2  Vent.  340;  Belch  v.  Harvey,  3  P.  Wms.  287,  n. ;  Beckford  v.  Wade,  17 
Ves.  99. 

Moreover,  even  in  the  absence  of  fraud  or  oppression,  or  un&ir  means, 
on  the  part  of  the  mortgagor,  to  clog  the  redemption,  which  would  clearly 
take  the  case  out  of  the  statute  {Spurgeon  v.  Collier,  1  Eden,  55 ;  Ord  v. 
Smith,  Sel.  Ch.  Ca.  9),  a  very  slight  act,  on  the  part  of  the  mortgagee, 
acknowledging  the  title  of  the  mortgagor,  although  not  to  him  or  his 
heirs,  as  keeping  private  accounts  of  the  profits  of  the  estate,  in  which  it 
was  treated  as  redeemable,  was  sufficient  for  that  purpose  (Fairfax  v. 
Montague,  cited  2  Ves.  jun.  84;  Campbell  v.  Beckford,  cited  4  Ves.  474; 
Lake  v.  Thomas,  3  Ves.  17,  22.  Aud  see  Hansard  v.  Hardy,  18  Ves. 
465 ;  Hodle  v.  Healey,  6  Madd.  181 ;  Price  v.  Copner,  1  S.  &  S.  347) ; 
d  fortiori  if  the  accounts  were  kept  with  the  mortgagor  or  his  heir  {Proc- 
tor  V.  Cowper,  2  Vern.  377 ;  Anon.,  2  Atk,  333) ;  but  a  receiver's  accounts 
VOL.  n. — 124 
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--       ^  ■ r-i— 

r*10661   ^^'^'^^^  without  authority  were  not  sufficient  *{Barron  v.  Mar* 
tirif  6.  Coop.  189);  nor  was  a  mere  demand  of  the  debt,  with- 
out process  or  acknowledgment:  JSodle  v.  HecUey,  1  V.  &  P.  640. 

If,  however,  the  mortgagee*  in  any  way  acknowledged  the  existence  of 
the  equity  of  redemption,  either  in  a  conveyance  (Smart  v.  Hunt,  4  Ves. 
478,  n. ;  Price  v,  Copner,  1  S.  &  S.  347),  or  a  devise  (Anon.,  3  Atk.  314 ; 
Ord  V.  Smith,  Sel.  Ch.  Ca.  9;  2  Eq.  Ca.  Ab.  600),  or  by  entering  into  a 
contract  with  the  heir  for  the  purchase  of  the  equity  of  redemption 
(Conway  v.  Shrimpton,  5  Bro.  P.  C.  187,  Toml.  edit.),  the  case  would  be 
taken  out'  of  the  statute.  And  even  parol  evidence  of  conversation  of 
the  mortgagee  was  admissible  on  behalf  of  the  mortgagor  seeking  re- 
demption (Ferry  v.  Marston,  2  Bro.  C.  C.  397 ;  S.  C,  cited  2  Cox,  295) ; 
but  not  unless  it  was  clear  and  unequivocal  ( Whiting  v.  White,  2  Cox, 
290).  The  case  would  also  be  taken  out  of  the  statute  by  the  mortgagor 
or  his  heir  remaining  in  possession  of  part  of  the  mortgaged  estate;  Bake- 
straw  V.  Brewer,  Sel.  Ch.  Ca.  55;  2  P.  Wms.  511;  Mos.  189;  Burke  v. 
Lynch,  2  Ball  &  B.  426,  527. 

Other  instances  might  also  be  mentioned;  but  the  difficulties  which 
previously  arose  upon  the  question,  whether  the  equity  of  redemption 
was  or  was  not  subsisting,  have  been,  in  a  great  measure,  put  an  end  to 
by  the  new  Statute  of  Limitations,  3  &  4  Will.  4,  c.  27,  s.  28,  by  which  it 
has  been  enacted,  that,  "  when  a  mortgagee  shall  have  obtained  the  pos- 
session or  receipt  of  the  profits  of  auy  land,  or  the  receipt  of  any  rent 
comprised  in  his  mortgage,  the  mortgagor,  or  any  person  claiming 
through  him,  shall  not  bring  a  suit  to  redeem  the  mortgage,  but  within 
twenty  years  next  after  the  time  at  which  the  mortgagee  obtained  such 
possession  or  receipt,  unless  in  the  meantime  an  acknowledgment  of  the  title 
of  the  mortgagor,  or  of  his  right  of  redemption,  shall  have  been  given  to 
the  mortgagor  or  some  person  claiming  his  estate,  or  to  the  agent  of  such 
mortgagor  or  person,  in  writing,  signed  by  the  mortgagee  or  the  person 
claiming  through  him;  and  in  such  case  no  such  suit  shall  be  brought  bat 
within  twenty  years  next  after  the  time  at  which  such  acknowledgment, 
or  the  last  of  such  acknowledgments,  if  more  than  one,  was  given;  and 
when  there  shall  be  more  than  one  mortgagor,  or  more  than  one  person 
claiming  tJbrough  the  mortgagor  or  mortgagors,  such  acknowledgment,  if 
given  to  any  of  such  mortgagors  or  persons,  or  his  or  their  agent,  shall  be 
as  effectual  as  if  the  same  had  been  given  to  all  such  mortgagors  or 
persons ;  but  where  there  shall  be  more  than  one  mortgagee,  or  more  than 
one  person  claiming  the  estate  or  interest  of  the  mortgagee  or  mortgagees, 
such  acknowledgment,  signed  by  one  or  more  of  such  mortgagees  or 
persons,  shall  be  *effectual  only  as  against  the  party  or  parties 
*-  ^   signing  as  aforesaid,  and  the  j>ersou  or  persons  claiming  any 

part  of  the  mortgage-money,  or  land  or  rent,  by,  from,  or  under  him  or 
them,  and  any  person  or  persons  entitled  to  any  estate  or  estates,  interest 
or  interests,  to  take  effect  afker  or  in  defeasance  of  his  or  their  estate  or 
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estates,  interest  or  interests,  shall  not  operate  to  give  to  the  mortgagor  or 
mortgagors  a  right  to  redeem  the  mortgage  as  against  the  person  or 
persons  entitled  to  any  other  undivided  or  divided  part  of  the  money,  or 
land,  or  rent ;  and  where  such  of  the  mortgagees  or  persons  aforesaid  as 
shall  have  given  such  acknowledgment  shall  be  entitled  to  a  divided  part 
of  the  land  or  rent  comprised  in  the  mortgage,  or  some  estate  or  interest 
therein,  and  not  to  any  ascertained  part  of  the  mortgage-money,  the 
mortgagor  or  mortgagors  shall  be  entitled  to  redeem  the  same  divided 
part  of  the  land  or  rent,  on  payment,  with  interest,  of  the  part  of  the 
mortgage-money  which  shall  bear  the  same  proportion  to  the  whole  of 
the  mortgage-money  as  the  value  of  such  divided  part  of  the  land  or 
rent  shall  bear  to  the  value  of  the  whole  of  the  land  or  rent  comprised  in 
the  mortgage." 

The  28th  section  of  3  &  4  Will.  4,  c.  27,  is  retrospective ;  therefore, 
although,  previous  to  that  Act  coming  into  force,  there  may  have  been  a 
sufficient  acknowledgment  of  the  title  of  the  mortgagor  under  the  old  law, 
if  it  be  not  sufficient  under  that  section,  the  mortgagor  will  be  barred  from 
the  benefit  of  such  acknowledgment :  Batchelor  v.  Middteton^  6  Hare,  75. 

But  time  will  not,  under  this  Act,  run  against  the  mortgagor  while  the 
possession  of  the  mortgagee  may  be  referred  to  another  title,  and  is  not 
adverse.  Thus,  in  Hyde  v.  DdUaway,  2  Hare,  528,  where  a  person  to 
whom  an  estate  was  mortgaged  by  the  tenant  for  life  and  remainderman, 
purchased  the  interest  of  the  tenant  for  life,  after  having  been  in  posses- 
sion, without  any  acknowledgment  of  the  mortgagor's  title  for  six  years, 
and  then  continued  in  possession  for  twenty  years,  it  was  held  by  Sir  James 
Wigram,  Y.  C,  that  such  possession  was  not  adverse  during  the  existence 
of  the  life  estate  so  purchased,  and  that  the  statute  3  &  4  Will.  4,  c.  27,  s. 
28,  was  not,  therefore,  a  bar  to  any  suit  for  redemption  by  the  remainderman 
or  reversioner.  See,  also,  Rafferty  v.  King,  1  Keen,  601 ;  Price  v.  Copner,  1 
S.  &  S.  347. 

As  we  have  before  seen  (p.  *1065),  before  the  passing  of  3  &  4  Will.  4, 
c.  27,  a  very  slight  act  or  admission,  even  by  parol,  on  the  part  of  the 
mortgagee,  constituted  a  sufficient  acknowledgment  of  the  mortgagor's 
title,  so  as  to  save  his  right  to  redeem.  That  statute  now  requires  that 
the  acknowledgment  should  be  made  in  writing.  No  particular  form  of 
acknowledgment  is,  however,  necessary,  and  *it  is  not  essential  p^-^^.^.^ 
that  the  amount  actually  due  should  be  stated  {TnUocky.  Bobey,   ^  ^ 

12  Sim.  402;  2  Ph.  396  ;  Lord  St  John  v.  BrougkUm,  9  Sim.  219 ;  Stana- 
field  V,  Hobson,  16  Beav.  236  ;  3  De  G.  Mac.  &  G.  620 ;  France  v.  Symjh 
8on,  Kay,  678) ;  and  it  may  be  made  by  an  answer  in  Chancery  (^Ooode 
V.  Job,  1  £11.  &  Ell.  6),  an  affidavit  in  a  suit,  or  in  a  schedule  to  a  deed, 
or  in  the  Insolvent  Debtors'  Court  (JBlair  v.  Nugent,  3  Jo.  &  L.  658),  as 
well  as  by  a  letter  or  other  writing :  Stanafield  v.  Hobson,  16  Beav.  236 ; 
3  De  G.  Mac.  &  G.  620.  An  acknowledgment  will  not  be  inferred  from 
equivocal  expressions,  especially  if  coupled  with  a  denial  of  the  mort- 
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gagor*8  claim*:  Thompson  v.  Bowyer^  9  Jur.  N.  8.  863;  11  W.  R.  (M.  R.) 
975. 

It  may  appear  singular,  that  the  mortgagee  should  not  be  allowed  to 
make  an  admission  (in  writing  signed  by  himself)  of  his  mortgage  title 
to  a  third  person  of  which  the  mortgagor  may  have  the  benefit ;  but  the 
statute  requires  that  the  admission  should  be  made  to  the  mortgagor  him- 
self,  or  to  those  who  claim  his  estate ;  and  by  that  the  Court  is  bound  (see 
Batchelor  v.  Middleton,  6  Hare,  83 ;  Ltica^  v.  Dennison,  13  Sim.  584) ; 
but  it  seems  that  an  admission  in  writing  of  the  right  of  the  mortgagor, 
made  to  his  agent,  will  be  sufficient :  Thdock  v.  Sobey,  12  Sim.  402 ;  2 
Ph.  396.  And  see  Stanafield  v.  Hobson,  3  De  G.  Mac.  &  G.  620 ;  there, 
more  than  twenty  years  after  a  mortgagee  had  entered  into  possession,  the 
mortgagor's  solicitor  wrote  to  the  mortgagee,  requesting  to  know  when  he 
could  see  the  mortgagee  upon  the  subject  of  the  mortgage.  The  mort- 
gagee replied  by  a  letter,  saying,  "  I  do  not  see  the  use  of  a  meeting,  un- 
less some  one  is  ready  with  the  money  to  pay  me  off."  It  was  held  by 
the  Lords  Justices,  affirming  the  decree  of  Sir  John  Romilly,  M.  R.  (16 
Beav.  236),  that  the  letter  of  the  mortgagee  was  a  sufficient  acknowledg- 
ment in  writing  to  exclude  the  application  of  the  Statute  of  Limitations 

Although,  if  a  mortgagor  be  a  party  to  an  assignment  of  the  mortgage, 
this  may  be  a  sufficient  acknowledgment  of  his  title  {Batchelor  v.  MiddUton, 
6  Hare,  75),  a  mere  recital  of  the  mortgage,  and  an  assignment  subject  to 
the  equity  of  redemption,  when  the  mortgagor  or  the  claimant  under  him 
is  not  a  party  to  the  deed,  will  not  be  sufficient,  inasmuch  as  the  trans- 
feree cannot  be  considered  as  claimant  of  the  mortgagor's  estate,  but  of 
his  mortgagee's  (Imcas  v.  Dennisorif  13  Sim.  584). 

In  Baker  v.  WettoUf  14  Sim.  426,  the  point  was  raised,  whether,  since 
the  new  Statute  of  Limitations,  the  bar  created  by  twenty  years'  posses- 
sion by  a  mortgagee  was  defeated  l^  his  having  kept  accounts  of  the 
r*10fiQ1  ^^**  received  by  *him;  it  was  not,  however,  decided;  but  it 
seems  that  it  would  not  have  that  effect  unless  they  were  com- 
municated in  writing  to  the  mortgagor,  or  perhaps  his  agent. 

It  is  not  necessary  that  an  acknowledgment  should  be  given  within 
twenty  years  after  the  mortgagee  took  possession,  inasmuch  as  before  and 
after  the  passing  of  3  &  4  Will.  4,  c.  27,  an  acknowledgment  was  suffi- 
cient to  revive  the  right  of  redemption:  Siansfleld  v.  Hobsony  3  De  6. 
Mac.  &  G.  620;  Pendleton  v.  Rotxth,  1  Giff.  35;  1  De  G.  F.  &  Jo.  81. 

The  mortgagee's  acknowledgment  will  also  bind  his  lessee:  Ball  v.  Lord 
Biversdale,  Beat.  550. 

An  admission  of  the  title  of  the  mortgagor  by  a  tenant  in  tail  under 
the  will  of  a  mortgagee  in  fee  in  possession,  will  bind  those  in  remainder. 
Thus,  in  Pendleton  v.  South,  1  De  G.  F.  &  Jo.  81,  a  mortgagee  in  fee 
entered  into  possession  of  the  mortgaged  estate,  and  held  it  for  more  than 
twenty  years,  and  then  died  in  1805,  having  by  his  will  devised  it  to  his 
eldest  son  in  tail,  with  remainders  over.    The  son  acknowledged  the  title 
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of  the  owners  of  the  equity  of  redemption,  and  purchased  it  from  them. 
It  was  held  by  the  full  Court  of  Appeal,  affirming  the  decision  of  Sir  J. 
Stuart,  v.  C.  (1  Giff.  35),  that  notwithstanding  the  mortgagors  had  been 
out  of  possession  for  more  than  twenty  years,  their  title  was  revived  by 
the  acknowledgment  of  the  tenant  in  tail,  and  that  by  taking  the  convey- 
ance of  the  equity  of  redemption  he  had  acquired  the  absolute  ownership 
as  against  the  devisees  in  remainder. 

Suppose  several  persons  are  interested  as  mortgagees,  how  far  will  the 
acknowledgment  of  one  of  such  persons  in  writing  enable  a  mortgagor  to 
redeem  after  possession  of  the  mortgagees  for  more  than  twenty  years? 
This  question  was  considered  in  the  case  of  Biehardson  v.  Younge,  10  L. 
B.  £k][.  275,  280,  by  Sir  R.  Malins,  V.  C,  who  came  to  the  conclusion 
that  the  proper  construction  of  the  words  of  the  28th  section  of  3  &  4 
Will.  4,  c.  27,  "that  where  there  is  more  than  one  mortgagee,  the  acknowl- 
edgment of  one  of  such  mortgagees  shall  be  effectual  only  against  the 
party  signing  the  acknowledgment,"  are  directed  to  the  case  of  Several 
Mortgagees,  where  an  account  taken  against  one  will  bind  his  interest, 
but  not  the  interest  of  any  other  person.  But  where  the  mortgage  is  to 
secure  money  to  two  or  more  persons  jointly,  there  must  be  an  acknowl- 
edgment by  all.  This  decision  was  on  appeal  affirmed  by  the  Lords 
Justices  (6  L.  B.  Ch.  App.  478),  Lord  Justice  James  observing,  "our  de- 
cision is  confined  to  the  case  of  mortgagees  who  are  trustees,  and  are 
shown  to  be  such  on  the  face  of  the  deed." 

*  By  3  &  4  Will.  4,  c.  27,  it  is  enacted  that  after  the  31st  of  .^^^„^^ 
December,  1833,  no  action,  suit,  or  other  proceeding  shall  be   ^  ^ 

brought  to  recover  any  sum  of  money  secured  by  any  mortgage,  judg- 
ment, or  lien,  or  otherwise  charged  upon  or  payable  out  of  any  land  or 
rent  at  law  or  in  equity,  or  any  legacy,  but  within  twenty  years  next  after 
a  present  right  to  receive  the  same  shall  have  accrued  to  some  person 
capable  of  giving  a  discharge  for  or  release  of  the  same,  unless  in  the 
meantime  some  part  of  the  principal  money,  or  some  interest  thereon, 
shall  have  been  paid,  or  some  acknowledgment  of  the  right  thereto  shall 
have  been  given  in  writing,  signed  by  the  person  by  whom  the  same  shall 
be  payable,  or  his  agent,  to  the  person  entitled  thereto,  or  his  agent ;  and 
in  such  case  no  such  action,  or  suit,  or  proceeding  shall  be  brought  but 
within  twenty  years  after  such  payment  or  acknowledgment,  or  the  last  of 
such  payments  or  acknowledgments,  if  more  than  one  was  given.    Sect.  40. 

It  is  also  thereby  enacted  that  "  after  the  31st  December,  1838,  no  arrears 
of  rent  or  interest  in  respect  of  any  sum  of  money  charged  upon  or 
payable  out  of  any  land  or  rent,  ....  shall  be  recovered  by  any 
distress,  action,  or  suit  but  within  six  years  next  after  the  same  respect- 
ively shall  have  become  due,  or  next  after  an  acknowledgment  of  the 
same  in  writing  shall  have  been  given  to  the  person  entitled  thereto,  or  his 
agent,  signed  by  the  person  by  whom  the  same  was  payable,  or  his  agent. 
Provided,  nevertheless,  that  where  any  prior  mortgagee  or  other  incum- 
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brancer  shall  have  been  in  possession  of  any  land,  or  in  the  receipt  of  the 
profits  thereof,  within  one  year  next  before  an  action  or  suit  shall  be 
brought  by  any  person  entitled  to  a  subsequent  mortgage  or  other  incum- 
brance on  the  same  land,  the  person  entitled  to  such  subsequent  mortgage 
or  incumbrance  may  recover  in  such  action  or  suit  the  arrears  of  inter- 
est which  shall  have  become  due  during  the  whole  time  that  such  prior 
mortgagee  or  incumbrancer  was  in  such  possession  or  receipt  as  afore- 
said, although  such  time  may  have  exceeded  the  said  term  of  six  years." 
Sect.  42. 

By  3  &  4  Will.  4,  c.  42,  s.  1,  it  is  enacted  that  "all  actions  .... 
of  covenant  or  debt  upon  any  bond  or  specialty,  and  all  actions  of  debt  or 
scire  facias  upon  any  recognizance,  ....  shall  be  sued  and  brought 
within  twenty  years  after  the  cause  of  such  actions  or  suits"  (sect.  3);  and 
after  extending  the  remedies  of  persons  under  disabiliti^  or  beyond  the 
seas  (sect  4),  there  is  a  saving  clause  which  provides  that  "  if  any  acknowl- 
edgment shall  have  been  made  either  by  writing  signed  by  the  party  liaMe, 
r*107n  ^^  virtue  of  an  indenture,  specialty,  or  recognizance,  *or  his 
agent,  or  by  part  payment  or  part  satis&ction,  on  account  of 
any  principal  or  interest  being  then  due  thereon,  it  shall  be  lawful  for  the 
person  or  persons  entitled  to  such  actions  to  bring  his  or  their  action 
within  twenty  years  after  such  acknowledgment  by  writing,  part  payment 
or  part  satisfaction,  or  within  twenty  years  aft;er  any  disability  has  ceased  " 
(sect.  6). 

As  to  the  nature  of  the  acknowledgment  to  be  made  under  sections  40 
and  42  of  3  &  4  Will.  4,  c.  27,  see  Holland  v.  Clark,  1  Y.  &  C.  C  C. 
151 ;  Blair  v.  Nugent,  3  Jo.  &  L.  658,  677  ;  HUl  v.  StaweU,  2  Jebb  &  S. 
389,  and  in  this  respect  di£Pering  from  section  28 ;  the  acknowledgm^it 
under  these  sections  may  be  made  by  an  agent  {SL  John  v.  Boughton, 
9  Sim.  219)  ;  it  may  also  be  made  by  a  devisee  in  trust  of  the  debtor  {8L 
John  V.  Boughton,  9  Sim.  219),  or  a  trustee  appointed  by  the  Court :  ToJU 
V.  Stephenson,  1  De  G.  Mac.  &  G.  28. 

Payment  of  interest  on  an  Irish  mortgage  made  by  a  person  appointed 
a  receiver  under  11  &  12  Geo.  3,  c.  10  (Ir.),  over  the  estates  mortgaged, 
is  within  the  terms  of  the  40th  section  of  the  3  &  4  Will.  4,  c.  27,  pay^ 
ment  by  "  an  agent"  of  the  party  liable :  Chinnery  v.  Evans,  11  Ho.  Lo. 
Ca.  115. 

And  where  there  are  several  persons  entitled  to  the  equity  of  redemp- 
tion, the  part  payment  or  payment  of  interest  by  one  of  such  persons  will 
have  the  effect  not  only  of  preserving  the  right  of  entries  against  such 
persons,  but  also  against  all  other  parties  liable  on  the  specialty :  Pears  v. 
Ijaing,  12  L.  B.  £q.  41,  54 ;  and  see  Roddam  v.  Morley,  10  Hare,  228, 1 
De  G.  &  Jo.  1. 

Payment  of  interest  by  a  tenant  for  life  of  a  devised  estate  keeps  a 
specialty  alive  against  the  persons  entitled  in  remainder :  Roddam  v.  Mor- 
ley,  1  De  G.  &  Jo.  1 ;  and  see  Tofts  v.  Stephenson,  1  De  G.  Mac  &  6.  40 ; 
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Pears  v.  Laing,  12  L.  B.  Eq.  55,  56,  and  remarks  there  on  Coope  v. 
Ores^eU,  2  L.  R.  Ch.  App.  112. 

Payment  of  interest  by  the  widow  of  the  mortgagor  entitled  to  dower, 
who  had  entered  into  possession,  has  been  held  to  prevent  the  Statute  of 
Limitations  running  so  as  to  bar  the  claims  of  the  mortgagee  against  the 
heir-at-law :  Ames  v.  Mnnnering,  26  Beav.  583. 

A  solicitor  who  pays  off  a  mortgage  debt  due  from  his  client  must  be 
taken  to  act  as  the  agent  of  his  client,  and  not  on  his  own  behalf;  and  if 
he  receives  the  rent  of  the  mortgaged  property,  the  possession  is  that  of 
his  client,  and  the  solicitor  cannot  be  charged  with  willful  default,  nor  will 
the  statute  run  against  the  client :  Ward  v.  Oarttar,  1  L.  B.  Eq.  29.  Pay- 
ment, however,  of  interest  by  a  stranger  would  not  be  an  acknowledgment 
within  section  40  ;  *Chinnery  v.  Evans,  11  Ho.  Lo.  Ca.  115.         r*in79i 

Upon  the  construction  of  3  &  4  Will.  4,  c.  27,  s.  42,  it  has   *■  ^ 

be^n  decided  that  the  only  arrears  of  interest  that  are  a  charge  upon  land, 
although  there  be  a  covenant  in  the  mortgage  deed  to  pay  interest,  are 
arrears  of  six  years :  Shaw  v.  Johnson,  1  Drew.  &  Sm.  412 ;  Bound  v. 
BeU,  30  Beav.  121. 

Money  to  arise  from  the  sale  of  land  is  within  the  42d  section  of  3  &  4 
Will.  4,  c.  27,  and  upon  a  mortgage  thereof  six  years'  arrears  of  interest 
only  are  recoverable.  See  Bowyer  v.  TFoodwian,  3  L.  B.  Eq.  313.  There 
a  married  woman  entitled,  after  the  death  of  a  tenant  for  life,  to  a  share 
of  a  fund  arising  from  moneys,  the  proceeds  of  lands  devised  upon  trust 
for  sale,  joined  with  her  husband  in  a  mortgage  containing  a  covenant  by 
husband  and  wife  to  pay  full  interest.  It  was  held  by  Sir  W.  P.  Wood, 
V.  C,  that  the  wife's  estate  was  money  payable  out  of  land  within  the  42d 
section  of  3  &  4  Will.  4,  c.  27,  and  that  the  mortgagee  could  not  recover 
more  than  six  years'  arrears  of  interest  on  the  mortgage  of  such  estate. 
''  I  put  the  covenant,"  said  his  Honor,  "  entirely  aside,  it  being  the  cov- 
enant of  a  married  woman." 

And  a  mortgagee  is  not  entitled  thereunder  to  recover,  as  against  a  sec- 
ond mortgagee  and  subsequent  incumbrancers,  the  arrears  of  interest  due 
for  more  than  six  years,  by  reason  of  an  acknowledgment  in  writing  by 
the  mortgagor  of  the  sum  due  in  respect  of  interest,  inasmuch  as  the 
words  in  the  42d  section,  "  by  whom  the  same  is  payable,"  denote  not 
merely  those  who  are  legally  bound  by  contract  to  pay  the  interest,  but 
all  against  whom  payment  of  such  arrears  may  be  enforced  by  any  action 
or  suit.  See  Bolding  v.  Lane,  1  De  G.  J.  &  Sm.  122,  133,  reversing  the 
decision  of  Sir  J.  Stuart,  V.  C,  3  Giff.  561. 

If,  however,  there  were  a  trust  term  created  (  Cox  v.  Dolman,  2  De  G. 
Mac.  &  G.  592 ;  Hunter  v.  Noclolds,  \  Mac.  &  G.  640 ;  Lewis  v.  Dun- 
combe,  29  Beav.  175),  or  agree  to  be  assigned  (^Shaw  v.  Johnson,  1  Drew. 
&  Sm.  412),  or  a  trust  for  sale  {Locking  v.  Parker,  20  W.  B.  (M.  B.)  737), 
for  payment  of  principal  and  interest,  inasmuch  as  this  would  bring  the 
case  within  the  exception  of  express  trusts  provided  by  the  25th  section  of 
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3  &  4  Will.  4,  c.  27,  the  amount  of  arrears  recoverable  will  not  be  limited 
to  six  years.  But  see  Mason  v.  Broadbent,  33  Beav.  296,  and  the  com- 
ments thereon  in  Edmunds  v.  Waugh,  1  L.  R.  Eq.  418. 

In  the  case  of  Edmunds  v.  Waugh,  1  Law  Rep.  Eq.  418,  certain  prem- 
ises had  been  mortgaged  to  secure  a  sum  and  interest  at  5L  per  cent.,  with 
a  covenant  to  pay  principal  and  interest,  and  a  power  of  sale  in  default  of 
payment,  under  which  the  mortgagee  was  to  stand  possessed  of  the  pro- 
ceeds  of  the  sale  upon  trust  to  *pay  himself  his  principal,  in- 
^  ^   terest,  and  costs,  and  the  residue  to .  the  persons  entitled  to  the 

equity  of  redemption.  A  sale  took  place  under  the  power,  and  the  pro- 
ceeds thereof  were  paid  into  Court  in  a  suit  for  the  administration  of  the 
mortgagee's  estate,  and  there  being  nearly  twenty  years'  arrears  of  interest 
due  on  the  mortgage,  exceeding  in  amount  the  fund  in  Court,  the  trustees 
of  the  mortgage  petitioned  for  payment  out  of  the  fund  to  satisfy  such 
arrears,  and  the  assignee  of  the  mortgagor  was  served  with  the  petition. 
It  was  held  by  Sir  R.  T.  Kindersley,  V.  C,  that  the  petition  was  not  a 
"  suit"  to  recover  arrears  of  interest  within  the  42d  section  of  the  statute  3  & 

4  Will.  4,  c.  27,  and  therefore,  that  the  mortgagee's  trustees  were  entitled  to 
more  than  six  years'  arrears  of  interest ;  and  the  fund  was  ordered  to  be  paid 
over  to  them.  **  In  the  case,"  said  his  Honor,  "  of  Mason  v.  Broadhent^ 
(33  Beav.  296),  which  was  a  suit  by  a  mortgagor  to  recover  the  surplus 
money,  the  decision  appears  to  have  been  tliat  the  mortgagee  should  only 
retain  six  years'  arrears  of  interest.  ....  I  am  bound  to  say,  that, 
with  all  deference,  I  cannot  concur  in  the  conclusion,  that  a  bill  by  a 
mortgagor  to  recover  the  surplus  comes  within  the  terms  of  the  42d  sec- 
tion, as  being  a  suit  by  which  arrears  of  interest  are  sought  to  be  recov- 
ered. Moreover,  it  does  not  appear  to  me  to  come  within  the  spirit  of  the 
Act,  which,  it  must  be  remembered,  is  an  Act  taking  away  existing  rights, 
and  which  must  be  construed  with  reasonable  strictness.  The  intention  of 
the  legislature,  I  think,  was  that  if  a  man  chose  to  let  interest  run  into 
arrear  for  more  than  six  years,  and  then  come  to  a  court  of  justice  to  re- 
cover the  interest,  he  should  only  be  entitled  to  recover  six  years'  interest; 
but  it  does  not  follow  that  the  legislature  intended  that  a  mortgagor,  who 
has  lost  his  legal  right,  and  comes  to  the  Court  insisting  on  his  equity  to 
redeem,  should  be  allowed — ^although  he  has  failed  to  pay  the  interest 
which  he  ought  to  have  paid  for  more  than  six  years — ^to  redeem  on  pay- 
ment only  of  six  years'  interest.  There  would  be  no  justice  in  such  a  con- 
struction of  the  statute.  Is  the  omission  of  the  mortgagor  to  pay  the  in- 
terest which  he  ought  to  have  paid,  less  culpable  than  the  omission  of  the 
mortgagee  to  demand  and  enforce  payment  of  it  ?" 

Where,  however,  there  is  a  bond  or  covenant  to  pay  the  interest,  arrears 
on  the  mortgage  debt  can  be  recovered  as  against  the  mortgagor  or  his 
heirs  for  twenty  years  before  the  institution  of  the  suit,  their  personal 
liability  under  3  4  4  Will.  4,  c.  42,  not  being  affected  by  3  &  4  Will.  4, 
c.  27,  s.  42 ;  see  Du  Vigier  v.  Lee^  2  Hare,  326,  and  cases  there  cited. 
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*And  under  the  doctrine  of  tacking  in  order  to  avoid  circuity  p^^rv^ .-, 
of  action  (see  Vol.  1,  p.  *629),  the  heir  of  a  mortgagor  who  has    •-  -* 

covenanted  for  himself  and  his  heirs  to  pay  the  mortgage  debt  and  in- 
terest, cannot  redeem  without  paying  arrears  of  interest  to  the  extent  of 
twenty  years,  the  mortgagee  being  entitled  to  tack  the  arrears  of  interest 
to  the  debt  as  against  the  heir :  Elvy  v.  Norwood^  5  De  G.  &  Sm.  240. 
See  Vol.  1,  p.  *629. 

The  same  result  will  follow  in  case  of  a  bill  of  foreclosure,  but  the 
question  as  to  whether  the  mortgagee  is  entitled  to  tack  should  be  raised 
on  the  pleadings :  Sinclair  v.  Jdckson,  17  Beav.  405. 

As  to  a  suit  for  the  redemption  of  land  in  Canada,  see  Smith  v.  Simpson, 
7  Moore,  P.  C.  C.  205. 

It  should  be  remembered  that  by  4  &  5  Will.  &  M.  c.  16,  intituled 
"  An  Act  to  prevent  Frauds  by  Clandestine  Mortgages,"  a  person  mort- 
gaging lands  or  tenements  without  discovering  to  the  mortgagee  any  former 
mortgage  or  mortgages  in  writing  under  his  hands,  forfeits  his  right  to 
redeem.  See  Stafford  v.  Selby,  2  Vern.  591 ;  Kennard  y.^Futvoye,  6  Jur. 
N.  S.  312. 

By  the  Common  Law  Procedure  Act  (15  &  16  Vict.  c.  76),  in  eject- 
ment by  the  mortgagee  upon  the  mortgagor's  paying  principal,  interest, 
and  costs,  it  shall  be  deemed  a  full  satisfaction  on  his  part,  and  the  Court 
may  compel  the  mortgagee  to  reconvey  (sect.  219).  But  the  Act  is  not 
to  extend  to  cases  where  the  right  to  redemption  is  controverted,  or  the 
money  due  not  adjusted  (sect  220),  or  to  prejudice  any  subsequent  mort- 
gagee: lb. 

Accounting  between  Mortgagor  and  Mortgagee^] — ^The  mortgagor  is  not. 
bound  to  account  for  rents  and  profits  while  he  is  in  possession :  Colman 
V.  Duke  of  St.  Alban%  3  Ves.  25  ;  Ex  parte  Wilson,  2  V.  &  B.  252.  Nor 
will  his  agent  or  any  person  claiming  under  his  voluntary  revocable 
deed  :  Hele  v.  Lard  Bexley,  20  Beav.  127. 

The  mortgagee,  however,  must  account,  from  the  time  he  takes  posses- 
sion, for  the  rents  and  profits  of  the  mortgaged  estate ;  and  he  will  be 
charged  an  occupation  rent  for  any  portion  of  it  held  by  himself  (Smart  v. 
Hunt,  1  Vern.  418 ;  Truloek  v.  Robey,  15  Sim.  237,  265 ;  2  Ph.  396)  ; 
and  annual  rests  will  be  directed  by  the  Court,  if  there  be  no  interest  due 
at  the  time  he  takes  possession,  and  the  annual  rents  exceed  the  amount  of 
the  annual  interest  payable  on  the  mortgage,  in  order  that  the  excess  of 
rent  may  be  applied  in  sinking  the  principal  {Shepherd  v.  Elliott,  4  Mad. 
254 ;  OovM  v.  Tancred,  2  Atk.  533)  ;  and  annual  rests  will  be  directed 
in  an  account  of  occupation  rent  as  well  as  in  an  account  of  rents  and 
profits  *received:  WUson  v.  Metcalf,  1  Buss.  530.  See  also  ^^^^-^-^ 
Morris  V.  Islip,  20  Beav.  654.  L  ^^^^-l 

Where  the  liability  of  a  mortgagee  in  possession  to  account  without 
annual  rests  once  begins,  it  continues  until  changed  by  some  further  agree- 
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meot  come  to  between  the  mortgagor  and  the  mortgagee :  Scholefield  v. 
Loekwoody  32  Beav.  439. 

But  it  is  a  general  rule  not  to  direct  annual  rests  to  be  made  in  the  ac- 
counts of  a  mortgagee  in  possession,  when  the  interest  is  in  arrear  at  the 
time  when  he  takes  possession :   WUson  v.  C?tcer,  3  Beav.  140. 

In  the  case  of  a  mortgage  of  leasehold  house  property,  where  there  is  do 
reasonable  certainty  that  the  ground  rent  and  insurance  will  be  duly  paid, 
the  houses  kept  in  repair,  and  the  property  secured  against  forfeiture,  the 
mortgagee  is  entitled  to  enter  into  possession,  although  there  is  no  interest 
in  arrear,  and  an  account  will  not  be  directed  against  him  with  annual 
reste :  Patch  v.  WUd,  30  Beav.  100,  per  Sir  John  Romilly,  M.  R. 

But  the  burden  of  proof,  that  such  was  the  reason  that  induced  him  to 
enter,  lies  on  the  mortgagee,  and  on  fiiilure  of  proof  an  account  will  be 
directed  against  him  with  annual  rests :  Patch  v.  WUd^  30  Beav.  99. 

And  accounts  will  be  directed  with  rests  against  a  person  who  has  Al- 
tered into  possession  under  a  contract  for  purchase  (subject  to  mortgages) 
which  afterward  goes  off,  although  he  afterward  obtains  a  transfer  of  the 
mortgage :  Paich  v.  WUd^  30  Beav.  99. 

As  to  circumstances  under  which  the  accounts  of  a  mortgagee  in  posses- 
sion will  not  be  taken  with  rests,  see  Horlock  v.  Smith,  1  Coll.  287. 

If,  however,  a  mortgagee  is  not  liable  to  account  with  annual  rests 
when  he  enters  into  possession,  he  does  not  become  so  liable  when  the 
arrear  of  interest  is  paid  off  (Davis  v.  May,  Q.  Coop.  238 ;  19  Ves.  383 ; 
Latter  v.  Dashwood,  6  Sim.  462 ;  Finch  v.  Brown,  3  Beav.  70 ;  but  see 
Thorneycroft  v.  OrockeU,  2  H.  L.  Ca.  239 ;  Morris  v.  Idip,  20  Beav.  654), 
nor  till  after  the  whole  of  the  mortgage  debt  has  been  paid  off  by  the  re- 
ceipt of  the  rents,  although  from  the  time  when  the  debt  is  ascertained  to 
be  paid  off  annual  rests  will  be  decreed,  though  none  were  ordered  pre- 
viously :   Wilson  v.  Cluer,  3  Beav.  140. 

So,  where  a  mortgagee  in  possession  comes  to  an  account  with  the  mort- 
gagor, whereby  all  arrears  of  interest  are  converted  into  principal,  leaving 
thereby  no  arrears,  the  rents  being  more  than  sufficient  to  keep  down  the 
interest,  he  will  be  dealt  with  as  a  mortgagee  who  takes  possession  without 
any  interest  being  in  arrear,  and  annual  rests  will  be  directed ;  and  he 
continues  in  possession :   Wilson  v.  Gluer,  3  Beav.  136. 

*A  mortgagee  in  possession,  who  sells  part  of  the  mortgaged 
^  ^   property  under  a  power  of  sale  in  the  mortgage,  must  apply  the 

proceeds  of  sale,  first  in  payment  of  interest  and  costs,  and  then  either 
pay  the  balance  to  the  mortgagor,  or  apply  it  in  reduction  of  the  principal 
due  on  the  mortgage ;  and  iu  taking  an  account  against  the  mortgagee, 
who  has  retained  sale  moneys  beyond  the  interests  and  costs  due,  a  rest 
must  be  made  at  the  time  of  the  receipt  of  the  proceeds  of  sale,  even  al- 
though he  may  have  entered  into  possession  when  the  interest  due  to  him 
was  in  arrear.    The  same  rule  applies  where  two  distinct  mortgages  are 
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held  by  the  same  person,  who  sells  one  of  the  mortgaged  estates :  Thomp- 
son V.  Hudson,  10  L.  R.  Eq.  497. 

Where  a  mortgagee  takes  possession,  and  a  tender  is  made  to  him,  he 
refuses  it  at  his  peril,  and  in  a  bill  for  redemption  caused  bj  such  refusal 
the  Court  will  direct  that,  in  case  it  turns  out  that  the  money  due  is  less 
than  the  tender,  the  defendant  shall  pay  all  the  costs  of  the  suit,  being 
allowed  all  sums  laid  out  for  necessary  repairs,  and  being  charged  with  an 
occupation  rent :  Hoskin  v.  Sincoek,  13  W.  R  (V.  C.  K.)  487. 

And  a  mortgagee  in  possession,  holding  over  afler  payment  of  his  prin- 
cipal and  interest,  will  be  charged  with  the  balance,  and  generally  with 
simple  interest  at  41,  per  cent  ( Quarrel  v.  Beekford,  1  Madd.  269),  and 
with  costs  {Binnington  v.  Haruoood,  T.  &  R.  485 ;  Archdeacon  v.  Bowes, 
McCiel.  149  ;  Lloyd  v.  Jones,  12  Sim.  491),  unless  the  decree  to  account 
contains  no  reservation  of  costs  {Lord  Trimledon  v.  Hamill,  1  B.  <fe  B. 
377,  388).  The  Master  was  not  at  liberty  to  make  rests,  unless  directed 
to  do  so  by  decree  (  WMer  v.  Hunt,  1  Madd.  13) ;  but  the  Court  may 
order  it  to  be  done  on  further  directions :  Wilson  v.  Metcalf,  1  Russ.  530  ; 
Horloek  v.  SmUh,  1  Coll.  294. 

Where  a  decree  for  redemption  has  been  made  against  a  mortgagee  in 
possession  without  directing  annual  rests,  a  direction  to  take  the  account 
with  rests  cannot  be  made  at  Chambers  under  15  &  16  Vict.  c.  86,  s.  54, 
or  under' the  Greneral  Orders  of  16th  Oct  1852 ;  Nelson  v.  Booth,  3  De  G. 
&  Jo.  119. 

In  accounting,  the  mortgagee  in  possession  is  only  liable  for  the  fair 
rents  and  profits,  and  is  only  liable  for  willful  default  in  not  receiving 
them ;  if,  for  instance,  the  mortgagee  turns  out  a  sufficient  tenant,  and, 
having  notice  that  the  estate  was  underlet,  takes  a  new  tenant,  another 
person  to  whom  there  is  no  objection  offering  more  {Hughes  v.  Williams, 
12  Ves.  494 ;  Parkinson  v.  Hanhury,  2  L.  R.  Ho.  Lo.  1)  ;  but  the  mort- 
gagor cannnot  lie  by,  not  giving  notice  that  a  greater  rent  may  be 
*had,  and  afterward,  by  way  of  penal  inquiry,  charge  the  mort- 
gagee with  the  effect  of  his  own  negligence :  Id.  495,  496.  It  *■  -* 
is  said,  in  Blaekhck  v.  Barnes,  Sel.  Ch.  Ca.  53,  "  that  if  the  mortgagor 
makes  proof  that  the  estate  was  let  at  such  a  price,  while  in  the  hands  of  the 
mortgagee,  that  shall  be  deemed  the  rate  at  which  it  was  let  the  whole  time, 
unless  he  shows  the  contrary,  which  is  in  his  power,  as  being  let  by  him." 

A  mortgagee  in  possession  acting  on  the  advice  of  an  agent,  in  not  let- 
ting the  property,  is  not  liable  for  willful  default  (Brandon  v.  Brandon, 
10  W.  R.,  V.  C.  K.,  287)  ;  but  he  was  held  to  be  liable  where  he  had  suf- 
fered a  tenant  to  remain  for  several  years  in  possession  paying  no  rent, 
and  without  demanding  any :  lb. 

In  Horlock  v.  Smith,  1  Coll.  287,  it  seems  to  have  been  assumed  that 
a  sum  of  money  in  court,  and  rent  in  the  hands  of  the  receiver  at  the 
time  the  mortgagee  took  possession,  were  to  go  in  discharge  of  the  interest 
then  due  to  him. 
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Although  a  mortgagee  who  takes  possession  of  the  mortgaged  estate  k 
on  a  bill  of  redemption,  bound  to  render  an  account  of  rents  and  profit 
received,  and  is  also  liable  for  all  which  he  might  have  received  bat  for 
his  willful  default  (^Parkinson  v.  Hanbury,  2  L.  R.  Ho.  Lo.  1),  neverthe- 
less, where  persons  who,  though  in  fact  mortgagees,  enter  into  possession 
of  the  rents  and  profits  in  another  character,  they  cannot  be  subjected  to 
that  special  liability.  Their  receipt  of  the  rents  and  profits  in  the  partic- 
ular character  of  mortgagees  in  possession  must  be  distinctly  established : 
Parkinson  v.  Hanbury,  2  L.  R.  Ho.  Lo.  1,  affirming  S.  C,  2  De  G.  Jo.  & 
Sm.  450 ;  1  Drew.  &  Sm.  143. 

A  mortgagee  in  possession  is  liable  to  account  for  any  damage  done  to 
the  property,  as  by  pulling  down  buildings  improperly  (Safidon  v.  Hoap- 
er,  6  Beav.  246  ;  14  L.  J.,  N.  S.,  120)  ;  or  destroying  (^Hornby  v.  Matek- 
am,  16  Sim.  325) ;  or  losing  the  title  deeds  (Brown  v.  SeweU,  11  Hare, 
49 ;  and  see  Lord  Middleton  v.  Eliot,  15  Sim.  531 ;  Woodtnan  v.  Hi^ 
giiiSy  14  Jur.  846) ;  and  if  he  assign  the  mortgaged  estate  to  an  insolveot 
person,  without  the  concurrence  of  the  mortgagor,  he  will,  as  he  in  some 
measure  stands  in  the  position  of  a  trustee,  be  liable  for  the  rents,  after  as 
well  as  before  the  assignment  (1  £q.  Ca.  Ab.  328,  pi.  2). 

A  mortgagee  in  possession  of  part  of  the  mortgaged  estate,  and  allowing 
the  mortgagor  to  retain  possession  of  the  rest,  will  not,  at  the  suit  of  a 
subsequent  incumbrancer,  be  charged  constructively  as  if  he  had  been  in 
possession  of  the  whole  :  Soar  v.  Dolby,  15  Beav.  166. 

Many   allowances,  however,  will,' in   taking   accounts,   be    made  to 
*the  mortgagee  in  possession  ;  such  repairs,  for  instance,  as  are 
*■  ^   necessary  for  the  support  of  the  property,  he  will  be  allowed  for : 

Sandon  v.  Hooper,  6  Beav.  246  ;  Neeaom  v.  Clarkaon,  4  Hare,  97.  And 
he  will  not  only  be  allowed  for  repairs,  but  also  for  doing  that  which  is 
essential  for  the  protection  of  the  title  of  the  mortgagor:  Sandon  v. 
Hooper,  6  Beav.  248 ;  Petty  v.  Wathen,  7  'Hare,  373. 

Thus,  where  a  mortgagee  has  been  put  to  expense  in  defending  the  title 
to  the  estates,  the  defence  being  for  the  benefit  of  all  parties  interested,  he 
is  entitled  to  charge  such  expenses  against  the  estate  (Parker  v.  Watkiw, 
Johns.  133)  ;  but  if  his  title  to  the  mortgage  only  be  disputed,  the  costs 
of  his  defence  should  not  be  borne  by  the  estate,  as  against  parties  inter- 
ested in  the  equity  of  redemption,  unless  they  can  be  shown  to  have  con- 
curred in  or  assisted  the  litigation.     lb. 

In  Blackford  v.  Davis,  4  L.  R.  Ch.  App.  304,  a  mortgage  deed  provided 
that  it  should  be  a  security  not  only  for  the  principal  sums  advanced,  and 
interest,  but  also  for  the  costs  which  might  be  incurred  by  the  mortgagee 
in  selling  the  property,  or  in  any  actions  or  suits  relating  to  it.  The 
mortgagor  filed  a  bill  to  redeem,  and  a  decree  was  made  directing  an  ac- 
count of  what  was  due  to  the  defendant  for  principal  and  interest  under 
the  mortgage  deed,  and  an  account  of  sale-moneys,  rents,  and  profits  re^ 
ceived  by  the  defendant.     In  taking  the  accounts  the  defendant  earned  in 
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a  claim  for  costs  iacurred  in  legal  proceedings  relating  to  the  property, 
which  the  chief  clerk  reirised  to  entertain,  and  the  defendant  then  ap- 
pealed from  the  decree.  It  was  held  by  Lord  Justice  Selwyn,  affirming 
the  decree  of  Sir  John  Stuart,  V.  C,  that  the  decree  was  right,  for  that 
all  costs  properly  incurred  in  the  actions  might  be  claimed  under  it  as 
"just  allowances ;"  and  by  Lord  Justice  Oiffiiird,  that  the  costs  might  be 
claimed  under  the  decree  as  principal  moneys  due  under  the  deed. 

A  mortgagee  in  possession  has  been  held  not  to  be  chargeable  for  willful 
default,  in  declining  to  defend  an  action  of  replevin  brought  by  the  owner 
of  property  which  was  on  the  premises  and  seized  under  a  distress  for  rent 
levied  by  the  mortgagee :  Cocks  v.  Oray,  1  Giff  77. 

Further,  if  he  has  got  the  consent  of  the  mortgagor,  or  has  given  him 
notice,  in  which  he  acquiesces,  then  he  may  be  allowed  for  sums  of  money 
which  are  laid  out  in  increasing  the  value  of  the  property  {Lord  Trimle- 
stone  V.  Hamill,  1  Ball  &  B.  385 ;  Sandon  v.  Hooper,  6  Beav.  248)  ;  but 
he  has  no  right  to  lay  out  money  in  what  he  may  suppose  increasing  the 
value  of  the  property,  which  may  be  done  in  such  a  way  as  to  make  it 
utterly  impossible  for  the  *mortgagor  with  his  means  ever  to 
'redeem.  [Moore  v.  Cable,  1  Johnson,  Ch.  387 ;  Quin  v.  Brit-  ^  ^"' ^J 
tain,  1  Hoffman,  Ch.  353 ;  Miekles  v.  Dillage,  17  New  York,  80.]  This 
is  what  has  been  termed  **  improving  a  mortgagor  out  of  his  estate."  /San- 
don V.  Hooper,  6  Beav.  248.  Nor  is  he  bound  to  engage  in  any  specula- 
tion or  adventure  for  the  benefit  of  the  mortgagor,  such  as  opening  mines 
or  quarries,  which  must  be  at  his  own  cost  and  hazard  (Hughes  v.  WU- 
liams,  12  Ves.  493 ;  Thomeycroft  v.  Crockett,  16  Sim.  445)  ;  nor,  if  they 
are  opened,  will  it  be  prudent  for  him  to  improve  them  by  a  large  ex- 
penditure ;  at  the  utmost  he  is  not  bound  to  advance  more  than  a  prudent 
owner :  Rows  v.  Wood,  2  J.  &  W.  553,  556.  And  it  is  not  a  matter  of 
course  to  direct  an  inquiry,  whether  any  money  has  been  laid  out  in  last- 
ing improvements,  when  there  i^  no  evidence  in  proof  of  their  having  been 
made :  Sandon  v.  Hooper,  6  Beav.  246. 

Where  a  mortgaged  estate  is  of  an  insufficient  value  to  pay  the  mort- 
gage, a  mortgagee,  on  entering  into  possession,  may  open  mines  and  cut 
timber,  and  he  will  be  charged  only  with  the  net  profits  (MiUett  v.  Davy, 
31  Beav.  470). 

But  where  the  estate  is  sufficient,  a  mortgagee  in  possession  has  no  such 
right,  and  if  he  opens  and  works  mines  he  will  be  charged  with  the  gross 
receipts,  and  will  be  disallowed  the  expenses  of  working  (76.). 

A  mortgagee  who  holds  property  in  pledge  is  responsible  for  it  in  its  in- 
tegrity, therefore  a  mortgagee  of  lands  containing  underneath  unopened 
coal-fields,  who  allowed  the  owners  of  adjacent  coal-mines  to  explore  and 
work  the  coal,  on  a  bill  filed  by  the  mortgagor  against  him  and  such  coal- 
owners,  was  held  responsible,  and  beside  the  common  decree  the  Court 
directed  an  account  of  all  coal  worked  by  the  defendants,  or  either  of 
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them,  and  of  the  proceeds  thereof:  Hood  v.  Easton^  2  Oiff.  692  ;  Aff.  20 
Jur.  729,  or  2  Jur.  N.  S.  729. 

Formerly  a  mortgagee  of  houses,  who  was  not  by  express  contract  with 
the  mortgagor  entitled  to  insure  the  premises  against  fire  at  the  mort- 
gagor's expense,  nor  to  require  the  mortgagor  so  to  insure  them,  was  not 
entitled  to  add  to  his  mortgage  debt,  and  charge  upon  the  property,  the 
premiums  which  he  might  have  paid  for  such  an  insurance  effected  by 
him  without  the  privity  of  the  mortgagor :  Dobaon  v.  Laud,  8  Hare, 
216 ;  Bellamy  v.  Brtckenderiy  2  J.  &  H.  137.  By  a  recent  act,  however, 
he  can  now  do  so.    23  &  24  Vict.  c.  145.  s.  11. 

A  mortgagee  in  possession  of  a  ship  is  not  chargeable  if,  in  the  prudent 
exercise  of  a  fair  discretion,  he  abstains  from  selling  her,  but  if  the  sale 
cannot  reasonably  be  effected,  though  he  is  entitled  to  employ  the  ship  at 
the  risk  of  the  mortgagor  in  the  ordinary  course  of  business,  and  in  such 
a  manner  as  a  prudent  owner  would  use  her  if  she  were  his  own  property, 
yet  if  he  employs  her  imprudently,  *or  in  a  trading  speculation, 
^  -^   he  is  chargeable  with  the  value  of  the  ship  at  the  time  when  he 

took  possession  of  her :  Marriott  v.  The  Anchor  Reversionary  Company,  2 
Oiff.  457 ;  30  L.  J.  Ch.  (N.  8.)  571 ;  and  see  the  remarks  there  of  Lord 
Campbell,  C,  3  De  G.  F.  <k  Jo.  185,  on  The  European  Company  v.  The 
Royal  Mail  Company,  4  K.  &  J.  676,  as  to  whether  any  additional  power 
is  conferred  on  the  mortgagee  by  the  70th  sect  of  the  Merchant  Shipping 
Act,  1856  (17  &  18  Vict.  c.  104). 

Where  a  lower  rate  of  interest  than  that  agreed  upon  in  the  mortgage- 
deed  has  been  paid  by  mistake,  the  mortgagee  may  claim  the  difference. 
See  Gregory  v.  PUJdngtan,  5  W.  R.  57 ;  26  L.  J.  (Ch.)  177,  where  a  sum 
of  money  having  been  lent  on  mortgage  at  the  rate  of  4i  per  cent.,  the 
mortgagor  paid,  and  the  mortgagee  accepted,  interest  at  4  per  cent.  This 
was  done  under  the  mistake  of  both  parties.  After  several  years  the  mort- 
gage-deed, which  had  been  mislaid,  was  fo\ind.  It  was  held  by  the  Lords 
Justices,  reversing  the  decision  of  Sir  R.  T.  Kindersley,  V.  C,  that  the 
mortgagee  was  entitled  to  the  arrears  of  the  difference  of  the  interest. 

A  mere  agreement  by  the  mortgagor  with  the  mortgagee,  not  acted 
upon  during  a  long  period  by  the  parties,  to  release  his  equity  of  redemp- 
tion, has  been  held  not  to  disentitle  the  mortgagor  to  the  surplus  after  a 
sale :  see  Ruahbrook  v.  Lawrence,  5  L.  R.  Ch.  App.  3.  There,  in  July, 
1853,  an  action  of  ejectment  brought  by  the  first  and  second  mortgagees 
against  the  mortgagor  in  possession  was  settled  upon  the  following  terms. 
The  mortgagor  was  to  remain  in  possession  until  the  29th  of  September 
following,  and  then  to  give  up  possession  to  the  mortgagees ;  the  mort- 
gagor, if  required,  to  release  to  the  mortgagees  all  his  right,  claim,  and 
interest  in  the  mortgaged  property,  the  said  release  to  be  prepared  at  the 
expense  of  the  mortgagees ;  the  mortgagees  to  for^  all  claims  in  respect 
of  the  costs  of  the  action,  but  in  case  default  shotfld  be  made  by  the  mort- 
gagor in  giving  up  possession,  or  in  the  execution  of  such  release  (if 
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quired),  the  mortgagees  were  to  be  entitled  to  the  costs.  The  mortgagor 
was  not  required  to  execute  a  release,  and  he  remained  in  possession  of  the 
property  until  1865,  when  the  second  mortgagee,  whose  mortgage  was  in 
the  form  a  trust  for  sale,  sold  the  property  under  the  trust  for  sale,  and 
paid  out  of  the  proceeds  of  the  sale  the  principal,  interest,  and  costs  due 
to  the  first  mortgagee,  including  his  costs  of  the  action  of  ejectment.  It 
was  held  by  Lord  Chancellor  Hatherley,  affirming  the  decision  of  Lord 
Romilly,  M.  R.  (reported  8  L.  R.  £q.  25),  that  the  agreement  of  1853  was 
an  agreement  in  *fieri,  which  had  been  abandoned  by  all  par-  ^,,5-^^-, 
ties,  and  could  not  be  set  up  twelve  years  afterward  by  the  sec-   ^  ^ 

ond  mortgagee  against  the  mortgagor  as  a  release  of  his  right  to  the  sur- 
plus proceeds  of  the  sale,  after  payment  of  principal,  interest,  and  costs  to 
both  mortgagees.    See»  also,  HoweUs  y.  Wilson^  34  Beav.  573. 


When  Right  op  Redemption 
Exists. — ^A  deed  which  is  in  fact  a 
security  for  an  antecedent  debt,  or 
for  an  advance  made  at  the  time,  is 
a  mortgage  in  the  contemplation  of 
a«ourt  of  equity,  and  the  grantor 
will  be  entitled  to  a  reconveyance 
on  payment  His  right  is  merely 
equitable,  and  not  only  independ- 
ent of  the  agreement  between  the 
parties,  but  one  which  they  cannot 
control,  and  that  may  be  enforced 
without  regard  to  the  form  of  the 
conveyance,  and  even  in  opposition 
to  its  terms.  It  is  established  un- 
der this  doctrine  that  where  an  ab- 
solute deed  is  executed  as  a  secu- 
rity, and  conditioned  to  be  void  if 
the  debt  be  paid  at  the  day,  a  chan- 
cellor will  look  beyond  the  letter  of 
the  instrument  to  the  subject  which 
the  parties  had  in  view,  and  regard 
a  subsequent  payment  of  principal 
and  interest  as  a  substantial  per- 
formance of  the  condition,  render- 
ing it  incumbent  on  the  grantee  to 
reconvey ;  Mclntier  v.  Shaw^  6  Al- 
len, 83  ;  CampbeU  v.  Dearborn,  109 


Mass.  131 ;  Hasaam  v.  Barrett^  115 
Id.  256 ;  Richardson  v.  Barriek,  16 
Iowa,  407  ;  Hottiday  v.  Arthur ,  25 
Id.  19 ;  Wilson  v.  Patrick,  34  Id. 
362;  Baugher  v.  Merryrrum,  32 
Maryland,  186 ;  Moore  v.  Wade,  8 
Kansas,  381 ;  Anthony  v.  Anthony, 
23  Arkansas,  480;  Chdhrie  v. 
Kahle,  10  Wright,  331;  HtmBer 
V.  Lamont,  5  P.  P.  Smith,  312; 
liarper^s  Appeal,  14  Id.  315 ; 
Sweetzer's  Appeal,  21  P.  F.  Smith, 
264;  Dameiaen*8  Appeal,  23  Id. 
65 ;  Vanderhaiae  v.  Huguea,  2 
Beasley,  244,  411 ;  Sweet  v.  Parker, 
7  C.  K  Green,  453 ;  Judges  v.  Rees, 
9  Id.  387 ;  TUlson  v.  MouUon,  23 
Illinois,  648;  Reigard  v.  McNeil, 
38  Id.  400 ;  Ewart  v.  WaUing,  42 
Id.  453 ;  Hunter  v.  Hatch,  45  Id. 
178;  Church  v.  Cole,  36  Indiana, 
.35 ;  French  v.  Bums,  35  Connecti- 
cut, 359;  HotUm  v.  Meigher,  15 
Minnesota,  69  ;  Van  Dusen  v.  Wor- 
rell, 4  Abb.  App.  Dec.  473. 

The  right  of  redemption  is  founded 
in  a  policy  which  is  superior  to 
agreement,   and    which    regulates 


1984 


MORTGAGES. — REDEMPTION. — CONDITIONAL   SALES. 


every  conveyance  intended  to  take 
effect  as  a  security  for  a  debt.  Hence, 
although,  in  general,  every  one  may 
renounce  a  right  conferred  for  his 
benefit,  an  express  waiver  of  this 
equity  will  not  preclude  the  mort- 
gagor from  subsequently  exercising 
it  himself  or  transferring  it  to 
others  ;  Skinner  v.  Miller,  6  Littell, 
184 ;  Walling  v.  Aiken,  1  McMul- 
lin,  Eq.  1 ;  Youle  v.  Richards,  Sax- 
ton,  534  ;  Wilcox  v.  Morris,  1  Mur- 
phy, 117 ;  Heister  v.  Madera,  3 
Wutts  &  Serg.  384,  388 ;  Stover  v. 
Bounds,  1  Ohio,  N.  8.  107 ;  Wil- 
son V.  Drumrite,  21  Missouri,  325 ; 
Rogan  v.  Walker,  1  Wisconsin, 
527;  Henry  v.  Clark,  7  Johnson, 
Ch.  40;  2  Cowen,  324;  Jaques  v. 
Weeks,  7  Watts,  261,  276 ;  Woods 
V.  Wallace,  10  Harris,  171 ;  Che- 
ny  V.  Bowser,  4  Sneed,  415 ;  Bar- 
row V.  Benson,  2  Id.  650.  "  The 
principle  is  well  settled,''  said. 
Savage,  C.  J.,  in  Clark  v.  Henry,  2 
Cowen,  324,  "  that  chancery  will 
not  suffer  any  agreement  in  a  mort- 
gage to  prevail  which  shall  change 
it  into  an  absolute  conveyance  upon 
any  condition  or  event  whatever 
(Howard  v.  Harris,  1  Vem.  190 ; 
James  v.  Codes,  2  Id.  402).  '  Once 
a  mortgage,  always  a  mortgage.' 
In  Neweomh  v.  BanJiam  (1  Vern. 
7),  where  an  absolute  conveyance 
was  given  with  a  defeasance  upon 
payment  of  1000/.  during  the  life 
of  the  grantor,  and  the  grantor  cov- 
enanted that  it  'should  never  be  re- 
deemed after  his  death,  yet  redemp- 
tion was  decreed." 

It  is  accordingly  established  that 
an  attempt  to  bind  or  fetter  the 
right  of  redemption  will  be  unavail- 
ing ;  Robinson  v.  Farelly,  16  Ala- 


bama, 472;  Vanderhaise  Y,  Hugnes, 
2  Beasley,  244, 411 ;  Pierce  v.  Rob- 
inson, 13  California,  125 ;  and  that 
the  grantor  may  redeem  at  any 
time,  notwithstanding  a  stipulation 
that  the  deed  is  not  to  take  effect 
as  a  mortgage,  and  that  the  grantee's 
estate  shall  be  absolute  if  the  money 
be  not  paid  at  the  day ;  Rankin  v. 
MoHimere,  7  Watte,  372  ;  Clark  v. 
CondU,  3  C.  E.  Green,  368. 

The  maxim,  once  a  mortgage 
always  a  mortgage,  does  not  cease 
to  be  applicable  on  the  execution 
of  the  instrument,  and  will,  on  the 
contrary,  invalidate  a  subsequent 
agreement  tending  to  preclude  the 
exercise  of  the  right  of  redemp- 
tion; Henry  v.  Davis,  7  John- 
son, Ch.  40;  Clark  v.  Henry,  2 
Cowen,  324 ;  Wright  v.  Bates,  13 
Vermont,  341 ;  Dougherty  v.  Col- 
gan,  6  Gill  A  John.  275;  Mills  V. 
Mills,  26  Conn.  213 ;  Vanderhaise 
V.  Hug^ies,  2  Beasley,  244.  The 
burden  is,  therefore,  on  the  mort- 
gagee to  show  that  a  sale  or  release 
of  the  mortgagor's  equity  was  made 
deliberately  and  for  an  adequate 
consideration;  Dougherty  y.Oolgan ; 
Mills  V.  JOills :  Perkins  v.  Drye,  3 
Dana,  174 ;  Hyndman  v.  Hyndman, 
19  Vermont,  9 ;  Locke  v.  Palmer,  26 
Alabama,  312,  323;  Brown  v. 
Oaffney,  28  Illinois,  150 ;  Baugher 
V.  Merryman,  82  Maryland,  185. 
''  The  law  upon  the  subject  of  the 
right  to  redeem,"  said  Swayne,  J., 
in  VUla  v.  Rodriguez,  12  Wallace, 
323,  *' where  the  mortgagor  has 
conveyed  to  the  mortgagee  the 
equity  of  redemption,  is  character- 
ized by  a  jealous  and  salutary  policy. 
Principles*  almost  as  stem  are  ap- 
plied as  those  which  govern  where 
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a  sale  by  a  cestui  qae  tnut  to  bis 
trustee  is  drawn  in  question.  To 
give  validity  to  such  a  sale  by  a 
mortgagor  it  must  be  shown  that 
the  conduct  of  the  mortgagee  was, 
in  all  things,  fair  and  frank,  and 
that  he  paid  for  the  property  what 
it  was  worth.  He  must  hold  out  no 
delusive  hopes ;  he  must  exercise  no 
undue  influence ;  he  must  take  no 
advantage  of  the  fears  or  poverty  of 
the  other  party.  Any  indirection 
or  obliquity  of  conduct  is  fatal  to 
his  title.  Every  doubt  will  be  re- 
solved against  him.  Where  confi- 
dential relations  and  the  means  of 
oppression  exist,  the  scrutiny  is 
severer  than  in  cases  of  a  different 
character.  The  form  of  the  instru- 
ment is  immaterial.  That  the  mort- 
gagor knowingly  surrendered  and 
never  intended  to  reclaim,  is  of  no 
consequence.  If  there  is  vice  in  the 
transaction,  the  law,  while  it  will 
secure  to  the  mortgagee  his  debt, 
with  interest,  will  compel  him  to 
give  back  that  which  he  has  taken 
with  unclean  hands.  Public  policy, 
sound  morals,  and  the  protection  due 
to  those  whose  property  is  thus  in- 
volved, require  that  such  should  be 
the  law." 

In  Holdridge  v.  OiUespie,  2 
Johnson,  Ch.  30,  one  to  whom  a 
leasehold  had  been  mortgaged  took 
a  release  from  the  mortgagor  and 
effected  a  renewal  of  the  lease,  and 
it  was  held  that  the  term  inured  to 
the  use  of  the  mortgagor,  and  must 
be  assigned  to  him  on  the  payment 
of  the  debL  So  in  Reitenbaugh  v. 
Ludwig,  7  Casey,  171,  the  mort- 
gagor was  allowed  to  show  by 
parol  that  a  release  of  the  equity 
of  redemption  was  subject  to  a  re- 
VOL.  II. — 126 


suiting  trust,  and  did  not  vest  the 
estate  absolutely  in  the  mortgagee. 

For  like  reasons,  and  because  one 
whose  duty  it  is  to  dispose  of  prop- 
erty to  the  best  advantage  cannot 
buy  at  his  own  sale,  if  a  mortgage 
be  assigned  as  a  security  for  a  debt, 
and  the  assignee  proceeds  to  sell 
under  a  power  to  that  effect  in  the 
instrument,  and  becomes  the  pur- 
chaser, the  mortgagee  will  be  en- 
titled to  redeem  from  him,  while 
the  mortgagor  will  have  the  same 
right  as  against  both ;  Slee  v.  The 
Manhattan  Co.,  1  Paige,  48 ;  Hynd- 
man  v.  Hyndman,  19  Vermont,  9 
Benham  v.  Rowe,  2  California,  287 
Dobson  V.  Racey,  4  Selden,  216 
Eoyt  V.  MaHin,  16  New  York,  231. 
But  a  purchase  of  the  premises  at 
a  sale  by  a  third  person,  or  by  the 
sheriff  under  an  execution,  will 
vest  the  estate  absolutely  in  the 
mortgagee  {Bergen  v.  Bennett,  1 
Caiue's  Cases,  1 ;  WUliama  v.  Tovm- 
send,  31  New  York,  407;  vol.  1, 
245,  361),  although  he  will  not 
be  allowed  to  gain  an  undue  ad- 
vantage through  a  collusive  agree- 
ment with  the  bidders  at  such  a 
sale  to  depress  the  price,  or  obtain 
the  property  for  less  than  it  is  worth ; 
see  Jencks  v.  Alexander,  11  Paige, 
620;  Tnpp  v.  Cook,  26  Wend. 
143. 

There  is,  however,  no  rule  or 
policy  that  precludes  the  mortgagee 
from  entering  into  an  agreement 
with  the  mortgagor  for  the  purchase 
of  the  land,  or  even  from  taking  it 
in  satisfaction  of  the  debt,  and  a 
court  of  equity  will  not,  therefore, 
set  aside  a  relea9e  of  the  equity  of 
redemption  where  it  appears  to 
have  been  freely  made  and  for  an 
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adequate  coosideratioo  ;  McKinstry 
V.  Conly,  12  Alabama,  678 ;  Trull 
V.  Skinner y  17  Pick.  213;  Huika  v. 
Hicks,  5  Gill  &  John.  75  ;  Ramaon 
V.  Hay,  2  Edwards,  Ch.  631 ;  Wyn- 
coop  V.  Cowing,  21  Illinois,  570. 

In  like  manner  the  right  of  re- 
demption cannot  be  subjected  to  a 
condition  in  restraint  of  alienation, 
or  confining  it  to  a  particular  line 
of  descent.  It  is  not  a  demand  or 
chose  in  action,  but  an  estate,  and 
therefore  necessarily  attended  with 
the  incidents  which  are  legally  in- 
separable from  property.  See  John- 
ston V.  Oray,  16  Serg.  &  Rawle, 
361 ;  Asay  v.  Hoover,  5  Barr,  21, 35 ; 
ante,  1957.  Hence,  it  will  be  bound 
by  the  lien  of  a  judgment,  and  is 
subject  to  levy  and  sale  under  an 
execution.  In  the  recent  case  of 
Stoddart  v.  Whiting,  46  New  York, 
632,  an  equitable  right  of  redemp- 
tion was,  nevertheless,  held  to  be 
effectually  transferred  by  an  instru- 
ment not  under  seal,  but  executed 
for  a  valuable  consideration ;  it  be- 
ing considered  that  the  estate  there- 
by assigned  was  not  a  grant  of  the 
land  itself,  and  hence  not  within 
the  provision  of  the  Revised  Stat* 
utes,  that  such  grants  shall  be  by 
deed. 

It  results  from  what  has  been 
said,  that  whether  an  absolute  deed 
will  take  effect  as  a  mortage,  de- 
pends primarily,  if  not  exclusively, 
on  the  nature  of  the  consideration ; 
Bing  v.  Franklin,  1  Hall,  1 ;  Mor- 
vis  V.  Nixon,  1  Howard,  118;  Wy* 
man  v.  Bahcock,  19  Id.  289;  Batd- 
win  Y,  Jenkins,  1  Cushman,  206. 
If  the  grantee  is  entitled  to  de- 
mand the  return  of  the  purchase 
money,  there  is   a   corresponding 


right  on  the  part  of  tne  grantor  to 
demand  a  reconveyance  upon  pay- 
ment of  the  amount.  So,  payment 
is  necessarily  a  defeasance  of  a  deed 
which  has  been  executed  as  a  secu- 
rity for  an  antecedent  debt.  This 
ordinarily  appears  from  the  deed  or 
the  bond  to  which  that  refers,  but 
may  equally  well  be  shown  by  ex- 
trinsic evidence,  whether  oral  or 
otherwise.  Hence  a  defeasance 
given  subsequently  to  the  detd, 
a  letter  conceding  that  the  convey- 
ance was  executed  as  a  security,  an 
admission  to  that  effect  in  the 
answer  to  the  bill,  or  a  like  state- 
ment made  verbally,  is  equally  ad- 
missible, and,  if  sufficiently  full  and 
explicit  to  satisfy  the  conscience 
of  a  chancellor,  will  entitle  the 
complainant  to  a  decree.  Such 
evidence  does  not  contradict  the 
instrument,  or  prevent  it  from  pac- 
ing the  l^al  title,  but  simply  es- 
tablishes the  existence  of  a  superior 
equity  which  the  grantee  is  not  at 
liberty  to  disregard ;  ante  965,  notes 
to  Woolam  v.  Heam;  Dey  v.  Dvay- 
ham,  2  Johnson,  Ch.  182;  15  John- 
son, 355;  Jackson  v.  Oreen^  4  Id. 
186 ;  Strong  v.  Stewart,  4  Johnson, 
Ch.  167;  Henry  v.  Davis,  7  Id, 
40 ;  She  v.  Manhattan  Ch,,  1  Paige, 
48;  Van  Buren  v.  Oldstead,  5  Id. 
9;  Palmer  v.  Oumsey,  7  Wendell, 
248;  Roach  v.  Cosine,  9  Id.  227; 
Walton  V.  Oronly,  14  Id.  63;  Clark 
V.  Henry,  2  Cowen,  324;  Blood- 
good  V.  ZaiUy,  2  Caine's  Cases,  124; 
Hodges  v.  The  Tennessee  Lis.  Co., 
4  Selden,  416;  Cooper  v.  Whit- 
ney, 3  Hill,  95;  Horn  v.  KetaUas, 
46  New  York,  605 ;  42  Howard  Pr. 
138 ;  Brown  v.  Clifford,  7  Lansing, 
46;    Carr  v.  Oarr,  62  New  York, 
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251 ;  Wharff  v.  HoweU,  3  Binney, 
499;  Stoever  v.  Stoever,  9  Serg.  A 
Rawle,  434;  Kunkle  v.  Wolfers- 
bergevy  6  Watts,  126;  Heister  v. 
Madera,  3  Watts  <fc  Serg.  384; 
Hdmet  v.  DundaSy  4  Barr,  178; 
Beitenbaugh  v.  Imdwig,  7  Casey, 
131;  TTi/Ison  v.  Shoenbergery  Id. 
295;  PaUisan  v.  Jffor/i,  1  Grant's 
Gases,  801,  304;  Sweelzer's  Appeal, 
21  P.  F.  Smith,  264;  Eldridge  v. 
Jenkins,  3  Story,  181,  293;  Tayfor 
V.  LtUher,  2  Sumner,  228;  Tayfor 
V.  Weed,  5  Mass.  109;  Lanfair  v. 
Lanfair,  18  Pickering,  299;  Nugent 
V.  -Rt%,  1  Metcalf,  117 ;  Delahoy  v. 
MeGonnell,  4  Scammon,  156;  Piirvi- 
ance  v.  ^oft,  3  Oilman,  394;  ifi/^ 
V.  TAowuM,  14  Illinois,  428;  Davis  v. 
Hopkins,  15  Id.  519;  Smi^  v.  Siske, 
Id.  528;  5Aai?er  v.  Woodward,  28 
Id.  277;  Sutphen  v.  Oushman,  35 
Id.  186;  Stemper  v.  Johnson,  3 
Texas,  14;  Carter  v.  Garter,  5  Id. 
93;  Hanway  y.  Thompson,  14  Id., 
142;  ifann  v.  Fo^jom,  25  Id.  271; 
-Kemp  V.  J5»r/,  7  Iredell,  Eq.  167; 
Hanser  v.  ikwA,  2  Dev.  &  Bat.  Eq. 
212;  McBrayerY.  Roberts,  2  Dei^QT' 
eux,  Eq.  75;  Hamilton  v.  Marlbo- 
rough, 2  Woodbury  &  Minot,  168; 
Hughes  v.  Edwards,  9  Wheaton, 
489;  Morris  v.  Nixon,  1  Howard, 
118;  i?MMc/^  V.  Southard,  12  Id. 
139;  Babcock  v.  IFyman,  19  Id. 
289;  2  Curtis,  386;  Blaneyy.Bearee, 
2  Maine,  132 ;  Binnock  v.  Whipple, 
12  Id.  346;  ITouje  v.  i^u^^^^Z^,  36 
Id.  115. 

"  Parol  evidence,"  said  Field,  J., 
in  Pierce  v.  Robinson,  13  California, 
116,  ''  is  admissible  in  equity  to 
show  that  a  deed  absolute  upon  its 
fiftce  was  intended  as  a  mortgage, 
and  the  restriction  of  the  evidence 


to  cases  of  fraud,  accident  or  mis- 
take, in  the  creation  of  the  instru- 
ment, is  unsound  in  principle  and 
unsuppoited  by  authority.  *  *  * 
As  the  equity  upon  which  the 
courts  act  arises  from  the  real  char* 
acter  of  the  transaction,  it  is  of  no 
consequence  in  what  manner  this 
character  is  established,  whether  by 
deed  or  other  writing,  or  by  parol. 
Whether  the  instrument,  it  not  be- 
ing apparent  on  its  face,  is  to  be  re- 
garded as  a  mortgage,  depends  up- 
on the  circumstances  under  which 
it  was  made,  and  the  relations  sub- 
sisting between  the  parties.  Evi- 
dence of  these  circumstances  and 
relations  is  admitted,  not  for  the 
purpose  of  contradicting  or  varying 
the  deed,  but  to  establish  an  equity 
superior  to  its  terms.  It  is  against 
the  policy  of  the  law  to  allow  irre- 
deemable mortgages,  just  as  it  is 
against  the  policy  of  the  law  to  al- 
low the  creation  of  inalienable  es- 
tates. Under  no  circumstances  will 
equity  permit  this  end  to  be  effected, 
either  by  express  stipulation  or  the 
absolute  form  of  the  instrument. 
The  rule  which  refuses  the  admis- 
sion of  parol  evidence  to  contradict 
or  vary  written  instruments  is  di- 
rected to  the  language  employed  by 
the  parties.  That  language  cannot 
be  qualified,  but  must  be  left  to 
speak  for  itself.  The  rule  does  not 
exclude  inquiry  into  the  objects  and 
purposes  of  the  parties  in  executing 
the  instruments.  It  may  be  shown, 
for  instance,  that  a  deed  was  made 
to  defraud  creditors,  or  a  release 
given  to  render  a  witness  competent. 
The  purposes  and  objects  of  the  par- 
ties are  considered  by  a  Court  of 
Chancery,  and  constitute  a  large 
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grouod  of  its  jurisdiction,  which 
will  be  exercised  to  restrain  or  to  ef- 
fectuate them,  as  may  best  promote 
justice.  Thus,  a  deed  executed  for 
a  fraudulent  purpose  will  be  set 
aside ;  and, as  it  is  the  settled  policy 
of  equity,  admitting  of  no  depart- 
ure, never  to  permit  a  security  to 
be  converted  by  any  /^ontempora^ 
neous  agreement  into  a  sale,  the 
purposes  of  the  parties  in  giving 
and  taking  an  absolute  conveyance 
will  be  inquired  into;  and  when 
the  rights  of  third  persons  have  not 
intervened,  a  Court  of  Chancery 
will  control  the  use  of  the  instru- 
ment intended  as  security  in  the 
hands  of  the  grantee,  so  as  to  effect- 
uate its  object.  Unless  parol  evi- 
dence can  be  admitted,  the  policy  of 
the  law  will  be  constantly  evaded. 
Debtors,  under  the  force  of  pressing 
necessities,  will  submit  to  almost  any 
exactions  for  loans  of  a  trifling 
amount,  compared  with  the  value 
of  the  property,  and  the  equity  of 
redemption  will  elude  the  grasp  of 
the  court,  and  rest  in  the  simple 
good  faith  of  the  creditor.  A  mort- 
gage, as  I  have  observed,  is,  in 
form,  a  conveyance  of  the  condi- 
tional estate,  and  the  assertion  of  a 
right  to  redeem  from  a  forfeiture 
involves  the  same  departure  from 
the  terms  of  the  instrument,  as  in 
the  case  of  an  absolute  conveyance 
executed  as  security.  The  convey- 
ance upon  condition,  by  its  terms, 
purports  to  vest  the  entire  estate 
upon  the  breach  of  the  condition, 
justajB  the  absolute  cop veyance  does 
in  the  first  instance.  The  equity 
arises  and  is  asserted,  in  both 
cases,  upon  exactly  the  same  prin- 
ciples, and  is  enforced  without  ref- 


erence to  the  agreement  of  the  par 
ties^  but  from  the  nature  of  the  tnuis- 
action  to  which  the  right  attaches, 
firom  the  policy  of  the  law,  as  an  in- 
separable incident."  And  to  the 
same  effect  are  Breekinbridgey,  HuB^ 
1  Robinson,  148;  JEnfflish  v.  Lome,  1 
Porter,  328;  Harriaon  v.  Lemon^ 
3  Blackford,  51 ;  Oros»  v.  ERpner, 
7  Indiana,  359 ;  SmUh  v.  Parka,  22 
Id.  59;  Orane  v.  Buekaman,  29  Id. 
571 ;  Wriffht  v.  Bates,  13  Vermont, 
341;  Bighw  v.  To^J,  25  Id.  235; 
Baxter  v.  Wiiey,  27  Id.  276;  Bilis 
V.  Loomis,  42  Id.  564;  Boffon  v. 
Walker,  1  Wisconsin,  527 ;  Plato  v. 
Bice,  14  Id.  453;  Sweet  v.  MitekeU, 
15  Id.  641;  Kent  v.  Agard,  24 
Id.  378;  Stepp  v.  Phdp,  7  Dana, 
296 ;  Brainerd  v.  Brainetd,  15  Conn. 
573;  MUh  v.  Mlh,  26  Id.  213; 
Johnston  v.  Huston,  17  Miaaoori. 
38;  Wilson  v.  Dumrit,  21  Id.  325; 
Tibean  v.  Tibean,  22  Id.  70;  Bald- 
win  V.  Jenkins,  23  Id.  206 ;  Vaaser 
V.  Vasser,  Id.  378;  Yarborough  v. 
Newell,  10  Yerger,  375;  Streator  v. 
Jones,  3  Hawks,  423;  McLanahaH 
V.  McLanahan,  6  Humphreys,  99; 
MeGan  v.  MarshaU,  7  Id.  261; 
Prewett  v.  Dohbs,  13  Smedes  &  Mar- 
shall, 440;  GottreU  v.  Long,  20 
Ohio,  464;  Bank  v.  WkgU,  1  Mary- 
land, Ch.  556;  Doiigherty  v.  Ckady, 
6  Gill  &  John.,  275;  Emerson  v. 
Atwaler,  7  Mich.  12;  Saunders  v. 
StetoaH,  7  Nevada,  200;  Key  v.  Mc- 
Cleary,  25  Iowa,  191;  Moore  v. 
Wade,  8  Kansas,  380;  Sweet  v. 
Parker,  7  C.  E.  Green,  453 ;  Lodge 
V.  Truman,  24  California,  385 ;  Cunr 
ningham  v.  Hawkins,  27  Id.  603; 
Gay  v.-  Hamilton,  33  Id.  686; 
Farmer  v.  Gross,  42  Id.  169. 
It  is  established,  in  accordance 
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with  these  dedsions,  that  where  the 
consideration  is  an  antecedent  debt, 
which  subsists  notwithstanding  the 
conveyance,  or  where  the  grantor  en- 
ters into  a  written  or  verbal  engage- 
ment for  the  repayment  of  the  con- 
sideration, he  may  redeem  whether 
the  deed  is  or  is  not  absolute ;  GNeUl 
V.  Capelle,  62  Missouri,  202,  207; 
De  Wolf  V.  Strader,  26  Illinois,  225 ; 
Sutphen  v.  Cktshman,  35  Id.  186, 
197;  Hamet  v.  Dundas,  4  Barr, 
178;  Todd  v.  OampbeU,  8  Casey, 
250 ;  Morris  v.  Nixon^  1  Howard, 
118 ;  Hickox  V.  Lowe,  10  Califor- 
nia, 197 ;  Lodge  v.  Truman,  24  Id. 
385;  Farmer  v.  Gross,  42  Id.  169; 
Orassen  v.  Swoneland,  22  Indiana, 
42  7;  Wells  v.  Morrow,  38  Alabama, 
126.  So,  k  like  decree  may  be  made 
where  it  appears  from  the  evidence 
that  the  grantee  took  advantage  of 
the  grantor's  necessities  to  obtain 
an  absolute  conveyance,  or  where 
such  a  deed  is  substituted  fraudu- 
lently for  the  mortgage  which  the 
grantor  intended  to  execute,  or 
where  the  inadequacy  of  the  con- 
sideration is  such  as  to  justify  the 
belief  that  the  transaction  was  a 
loan  and  not  a  sale ;  and  in  doubtful 
cases  retention  of  possession  by  the 
grantor  is  a  circumstance  of  much 
weight  in  favor  of  treating  the  con- 
veyance as  a  security;  Hodges  v. 
Tennessee  Ins.  Co.,  4  Selden,  416 . 
Chester  v.  Kingston,  16  New  York, 
336 ;  Biskop  v.  WiUiams,  15  Illi- 
nois, 553;  Hamei  v.  Dundas,  4 
Barr,  178;  Todd  v.  (hmpheU,  8 
Casey,  250;  Fall&r  v.  Paush,  3 
Michigan,  217;  Beasley  v.  Phelps, 
2  Woodbury  A  Minot,  427;  Me- 
Laurin  v.  Wright,  2  Iredell,  Eq. 
94;    Kelly  v.  Bryan,  6  Id.  283; 


Selks  V.  Seaeup,  7  Id.  13;  King 
V.  Earp,  Id.  167 ;  Russell  v.  South- 
all,  12  Howard,  154;  Domes  v. 
Stonehart,  4  Indiana,  101 ;  Brant- 
ley V.  West,  27  Alabama,  542; 
Farmjer  v.  Bean,  10  Maryland,  217 ; 
Artz  V.  GlofMsr,  21  Id.  456;  Emr 
erson  v.  Atwater,  7  Michigan,  24 ; 
Chiekering  v.  Haleh,  3  Sumner, 
474 ;  Tihean  v.  Tibean,  22  Missouri, 
70 ;  Daubenspeek  v.  Plait,  22  Cali- 
fornia, 330 ;  Wilson  v.  Patrick,  34 
Iowa,  362;  Buffier  v.  Womaek,  30 
Texas,  341 ;  Campbell  v.  Dearborn, 
109  Mass.  145. 

In  Kelly  v.  Bryan,  Pearson,  J., 
said,  ''In  equity  plaintifid  are  al- 
.lowed,  by  mining  the  proper  prelim- 
inary allegations,  as  that  a  certain 
clause  was  intended  to  be  inserted  in 
a  written  instrument,  but  was  omitted 
by  the  ignorance  or  mistake  of  the 
draughtsman,  or  by  some  fraud  or 
circumvention  of  the  opposite  party, 
or  some  oppression  or  advantage 
taken  of  the  plaintiff's  necessities, 
or  when  an  unlawful  trust  was  de- 
signedly omitted  to  evade  the  law, 
to  call  for  a  discovery  on  the  oath 
of  the  defendant  If  the  fact  is  con- 
fessed, the  plaintiff  can  have  relief. 
If  it  be  denied,  although  it  was  for  a 
long  time  questioned,  it  is  now  set- 
tled, that,  provided  the  matter  can 
be  established,  not  merely  by  the 
declarations  of  the  parties,  or  the 
unaided  memory  of  the  witnesses, 
but  by  facts  and  circumstances  de- 
hors the  instrument,  such  as  are 
more  tangible  and  less  liable  to  be 
mistaken  than  mere  words,  equity 
will  give  relief,  by  considering  the 
clause  thus  shown  to  have  been 
omitted,  as  if  it  had  been  set  out  in 
the  instrument ;  StreaJUyr  v.  Jones,  3 
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Ha  wks,  423.     The  facts  and  circum- 
stances *  dehors*  relied  upon  in  that 
case  were  gross  inadequacy  of  price, 
the  possession  being  retained  by  the 
plaintiff,  and  the  payment  of  inter- 
est ;  and  there  was  the  preliminary 
allegation  of  oppression,  to  account 
for  the  clause  of  redemption  not  be- 
ing inserted.     The  plaintiff  was  a 
man  hard  pressed  for  money,  and 
was  forced  to  consent  to  the  omis- 
sion of  this  clause,  the  matter  being 
cut  short  by  the  defendant's  saying, 
*  Here,  take  the  money  you  want, 
and  trust  my  word.'     Many  other 
cases  fully  settle  this  law,  that, '  pro- 
vided it  appear  to  have  been  the 
real  intent  of  the  party  to  have  the. 
clause  inserted,  and  the  instrument 
was  put  in  the  form  of  an  absolute 
deed  by  ignorance,  mistake,  fraud, 
or  undue  advantage,'   equity  will 
treat  the  instrument  as  if  the  clause 
was  inserted  ;  McDonald  v.  McLeod^ 
1  Iredell,  Eq.  221." 

The  principle  is  the  same  whether 
real  or  personal  property  is  in  ques- 
tion; Parks  V.  Hall,  2  Pick.  206; 
Graft  V.  Billiard,  Smedes  &  Mar- 
shall, Ch.  366 ;  Hayworth  v.  Worth- 
ington,  5  Blackford,  361 ;  Scott  v. 
Haney,  8  English,  112;  Despard  v. 
Welbridge,  15  New  York,  374; 
Dabney  v.  Green,  4  Hen.  &  Mun. 
101 ;  Bloodgett  v.  Bloodgett,  1  Law 
&  Eq.  Rep.  490  (May,  1876);  and 
it  may  accordingly  be  shown  by 
parol  evidence  that  a  bill  of  sale, 
or  other  instrument  purporting  to 
convey  the  title  as  an  absolute 
transfer,  was  given  as  a  security, 
and  may  therefore  be  avoided 
by  payment  of  the  debt;  Ring  v. 
Franklin,  1  Hall,  1 ;  Weber  v.  Simp- 
sjn,  6  Duer,  358 ;  Caswell  v.  Keith, 


12  Gray,  351;  Howard  v.  Odell, 
1  Allen,  85 ;  Carlyon  v.  Lannan,  4 
Nevada,  156;  Myers  v.  WiUis,  17 
Com.  Bench,  77 ;  18  Id.  886. 

The  equity  results,  not  from  an 
agreement  at  variance  with  the  deed, 
but  from  the  circumstances  by  which 
it  is  controlled,  and  where  such  cir- 
cumstances do  not  exist  an  abso- 
lute deed  cannot  be  converted  into 
a  mortgage  by  parol,  except  on 
clear  proof  of  fraud  or  mistake 
taking  the  case  out  of  the  rules  of 
evidence  and  the  statute  of  frauds; 
WaJtkins  v.  Stockett,  6  Harris  &  John. 
435;  Bend  v.  Susquehanna  Bridge 
Co.,  Id.  128;  Bank  v.  WhyU,  1 
Maryland,  Ch.  539 ;  Ing  v.  Brown, 

3  Id.  522;  Artz  v.  Ghver,  21  Mary- 
laud,  456, 494 ;  Thompson  v.  Patim, 

5  Littell,  74;  Thomas  v.  McCor- 
mack,  9  Dana,  108;  Oreen  v.  Ball, 

4  Bush,  586;  Broton  v.  Dewey,  2 
Barbour,  28;  Cook  v.  Eaton^  16 
Id.  439 ;  Tayltn-  v.  Baldwin,  19  Id. 
582 ;  Russell  v.  Kenney,  1  Sandford, 
Ch.  137;   Webb  v.  Rice,  1  Hill,  606; 

6  Id.  219;  Sloway  v.  McMurray, 
27  MiE^80ur],  113;  Allen  v.  McRaie, 
4  Iredell,  Eq.  325;  KelUy  v.  Bryan, 
6  Id.  283 ;  EUioU  v.  Maxwell,  7  Id. 
246;  King  v.  Kincer,  1  Id.  187; 
Clement  v.  QemenJt,  1  Jones,  Eq. 
193;  BHggs  v.  Morris,  Id.  193; 
Storch  V.  Carr,  4  Casey,  135;  Con- 
way V.  Alexander,  7  Cranch,  218 ; 
Freeman  v.  Baldwin,  18  Alabama, 
246 ;  PhiUips  V.  Croft,  42  Id.  477 ; 
Jordan  v.  Fenno,  8  English  (Ark.), 
593 ;  Belote  v.  Morrison,  8  Minne- 
sota, 87 ;  CorbU  v.  Sfnith,  7  Clarke 
(Iowa),  60 ;  Lokerson  v.  StiUwell^  2 
Beasley,  357;  Nickson  v.  Toney,  3 
Head,  655;  Chaires  v.  Bratly,  10 
Florida,  133;  Henley  v.  HotaUng, 
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41  Crtlifoniia,  22 ;  Shays  v.  Norton, 
48  Illinois,  100;  Price  v.  Kainea, 
59  Id.  276;  Kent  v.  Laaley,  24 
\y  isconsin,  654 ;  Campbell  v.  Dear- 
born. 109  Mass.  130;  Anding  v. 
Davis^  38  Mississippi,  574;  Oreen 
V.  Butler,  26  California,  595. 

The  appropriate  remedy  for  a  mort- 
gagor who  seeks  to  convert  an  abso- 
lute dee(i  into  a  mortgage,  or  to  set 
aside  a  forfeiture  incurred  by  a  want 
of  punctual  payment  is  in  equity, 
although  the  answef  of  the  defend- 
ant becomes  evidence  in  his  own 
favor,  which  cannot  be  overcome 
without  something  more  than  the 
testimony  of  a  single  witness ;  WM 
V.  Rice,  1  Hill,  606;  6  Id.  219 ;  Gook 
v.  Oudger,  2  Jones,  Eq.  172 ;  Van- 
degrift  v.  Herbert,  3  C.  E.  Green, 
467 ;  Bryan  v.  Onoart,  21  Alabama, 
22 ;  Thomas  v.  McCormack,  9  Dana, 
108;  Farley  v.  Ooocher,  11  Iowa, 
571 ;  Bingham  v.  Thompson,  4 
Nevada.  224 ;  McClare  v.  White,  5 
Minn.  179.  "  When,"  said  Ruffin,  C. 
J.,  in  Franklin  v.  Roberts,  2  Iredell, 
Eq.  560,  'Hhe  answer  denies  the 
right  of  redemption,  the  proofs  must 
be  clear,  consistent  and  cogent,  com- 
posed of  circumstances  incompati- 
ble with  the  idea  of  an  absolute 
purchase,  aud  leaving  no  doubt  on 
the  raind." 

We  have  seen  that  in  determin- 
ing whether  a  conveyance  should 
take  effect  as  a  mortgage,  a  court 
of  equity  will  look  beyond  the 
writings  to  the  understanding  and 
agreement  of  the  parties,  and  if  it 
appears  that  the  grantee  is  entitled 
to  demand  the  return  of  the  consid- 
eration, the  grantor  will  have  a  cor- 
responding right  to  redeem  ;  Flagg 
V.  Mann,  2  Sumner,  486 ;  Edring- 


ton  V.  Harper,  3  J.  J.  Marshall, 
353;   Bacon  v.  Brown,  19  Conn. 
29 ;  Jarvis  v.  Woodruff,  22  Id.  548  ; 
Russell  V.  Southard,  12  Howard^ 
139;   Wharf  y.  Howell,  5  Binney, 
499 ;  Robinson  v.  FareUy,  16  Ala- 
bama, 432.     If  money  is  lent  and  a 
deed  executed  as  a  security,  it  is  not 
less  clearly  a  mortgage  because  the 
borrower  does  not  give  a  note  or 
bond,  and  there  is  no  written  evi- 
dence of  the  debt ;  Pa^e  v.  Foster, 
7    New    Hamp.   392.    But    it    is 
equally  well  settled  that  a  mortgage 
may  exist  where  there  is  no  debt, 
and  it  rests  with  the  grantor  to  say 
whether  he  will   repay.    Thus,  it 
may    and    not   unfrequently  does 
happen  that  an  application  for  a 
loan  is  met  by  the  reply  that  the 
lender  does  not  require  the  personal 
obligation  of  the  borrower,  but  will 
make  the  advance  on  the  security 
of  his  real   estate,  the  express  or 
implied  understanding  being  that 
if  the  money  is  repaid  on  or  before 
a  certain  day  the  premises  shall  be 
reconveyed.     In    such   cases,  and 
others  of  a  like  kind,  a  court  of 
equity  will   not  suffer  the   policy 
which  forbids  an  irredeemable  mort- 
gage to  be  frustrated  by  the  form  of 
the  transaction,  but  will,  on   the 
contrary,  hold  that  one  party  is  en- 
titled to  a  decree  of  foreclosure,  and 
that  the  other  may  maintain  a  bill 
to    redeem ;    Oram   v.  Bonnell,   1 
Oreen,  Ch.  264 ;  Marshall  v.  Steio- 
art,  17  Ohio,  356 ;  Wharf  v.  HoweU, 
5  Binney,  499;  Johnston  v.  Oray, 
16  Serg.  &  Rawle,  361 ;  ColweU  v. 
Woods,  3  Watts,  188;  Heister  v. 
Medara,  3  Watts  &  Serg.  384 ;  Yar- 
borough  v.  Newell,  10  Yerger,  376  ; 
Hudson  V.  Isbell,  5  Stewart  &  Por- 
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ter,  67;  Smith  v.  The  People's 
Bank,  24  Maine,  185 ;  Rice  v.  Rice, 
4  Pick.  349 ;  Clark  v.  Henry,  2 
Cowen,  324 ;  Skinner  v.  MUler,  5 
Littell,  84 ;  Dow  v.  Chamberlin,  5 
McLeaa,  281 ;  De  Gamp  v.  Orane, 
4  C.  E.  Green,  166 ;  6  Id.  414 ; 
Horn  V.  KetaUas,  46  New  York, 
606 ;  42  Howard,  Pr.  138 ;  Moore 
Y.  Wade,  8  Kansas,  380.  Such  a 
decree  may  be  disadvantageous  to 
the  grantee,  because  the  grantor 
may  choose  whether  he  will  redeem, 
while  the  grantee  has  no  right  of 
recourse  against  him,  and  must  sub- 
mit to  the  loss  if  the  property  is  in- 
adequate to  satisfy  the  debt ;  but  he 
ought  not  to  complain  of  a  result 
which  is  attributable  to  his  own 
folly  in  putting  the  transaction  in  a 
form  calculated  to  deceive  third 
persons  and  mislead  the  court.  See 
Pearson  v.  Searey,  38  Alabama,  647 ; 
Carpenter  v.  SneUing,  97  Mass.  462; 
Stephenson  v.  Haines,  16  Ohio,  N. 
S.  478 ;  Sears  v.  Dixon,  33  Califor- 
nia, 326. 

"  A  mortgage  is  a  conditional  con- 
veyance designed  as  a  security  for 
the  payment  of  money,  the  fulfill- 
ment of  some  contract,  or  the  per- 
formance of  some  act,  to  be  void 
upon  such  payment,  fulfillment,  or 
performance;"  see  Mitchell \,  Bam- 
ham,  44  Maine,  286,  299 ;  Moore  v. 
Wade;  Wing  v.  Cooper,  37  Ver- 
mont, 169, 180;  and  it  is  not  essential 
that  the  mortgagor  should  be  under 
an  obligation  to  do  the  act,  fulfill 
the  contract,  or  pay  the  money. 
In  Wing  v.  Cooper,  Kellogg,  J., 
said, ''  There  was  no  debt  existing 
&om  Briggs  to  the  defendants,  but 
there  was  a  debt  which  was  capable 
of  being  enforced  against  the  prop- 


erty which  Briggs  conveyed  to 
them,  and  the  absence  of  any  per- 
sonal liability  on  the  part  of  Briggs 
to  pay  the  money  advanced  or  to  be 
advanced  by  them  in  satisfaction  of 
the  levies,  is  not  a  conclusive  test 
whether  the  conveyance  was  in- 
tended to  be  absolute  or  a  security 
merely.  It  was  not  necessary  that 
there  should  be  a  liability  on  the 
part  of  Briggs  to  pay,  as  well  as  on 
the  part  of  his  grantees  to  release 
or  reconvey  on  being  paid,  to  con- 
stitute the  transaction  a  mortgage ; 
yet  the  want  of  this  mutuality  is 
proper  to  be  considered  in  deter- 
mining whether  the  transaction  was 
a  mortgage  or  not,  though  it  is  not 
of  itself  decisive. 

"  If  a  debt,  capable  of  being  en- 
forced in  any  way  against  either 
the  person  or  the  property  of 
Briggs,  was  purposely  kept  on  foot, 
and  if  the  conveyance  by  him  was 
intended  to  secure  the  payment  of 
that  debt,  the  transaction  was,  in 
fact,  a  mortgage,  and  the  estate 
was  defeasible  and  redeemable, 
although  there  was  no  covenant  or 
other  personal  obligation  on  his 
part  to  pay  the  money;  Flagg  v. 
Mann,  2  Sumn.  634 ;  Brovm  Y.Dewey, 
1  Sandf.  Ch.  R.  66 ;  1  Washburn,  on 
Real  Property,  481 ;  Orahcan  v. 
/Steverw,  34  Vermont,  166.  If  the 
land  conveyed  by  Briggs  was  to 
be  hefd  by  Cooper  Russell,  and 
Whipple,  as  '  Indemnity  and  securi- 
ty,' it  is  apparent  that  there  was,  in 
the  cocMiemplation  of  the  partita  to 
the  deed  and  bond,  an  existing  debt, 
for  which  the  land  was  to  be  held 
as  such  indemnity  and  security, 
and  that  the  relation  of  principal 
and    surety    between    Briggs   and 
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these  defendants  was  expected  still 
to  continue." 

It  results  from  these  decisions 
that  if  A.  borrows  money  and  B. 
conveys  his  estate  as  a  security,  it 
is  a  mortgage  although  B.  is  not 
personally  liable ;  and  the  case  is 
the  same  in  principle  where  a  loan 
is  made  on  the  faith  of  the  pledge 
or  conveyance  of  a  particular  fund, 
with  an  express  or  implied  agree- 
ment that  the  lender  shall  look  ex- 
clusively  to  it  for  payment. 

In  general  a  deed  upon  condition 
is  not  a  mortgage  unless  the  act  pro- 
vided for  is  of  such  a  nature  that 
a  Court  of  Equity  will  set  aside 
the  forfeiture  occasioned  by  a 
breach,  on  the  tender  of  performance 
within  a  reasonable  time;  Beth- 
lehem  v.  AnnUf  40  N.  Ham  p. 
34;  Hihn  v.  Peck,  30  California, 
280.  But  in  the  absence  of  evi- 
dence, a  deed  and  cotemporaneous 
defeasance  are  generally  considered 
to  constitute  a  mortgage ;  Clark  v. 
Lywi,  46  Greorgia,  203 ;  Petermn  v. 
Clarhy  15  Johnson,  205;  Watkins 
V.  Gregory,  6  Blackford,  113 ;  Cope' 
land  V.  Yoakum,  38  Missouri,  349 
Sharkey  v.  Sharkey,  47  Id.  543 
Hill  V.  Edwards,  11  Minnesota,  22 
Eno8  V.  Sutherland,  11  Michigan, 
538  ;  and  in  some  States  there  are 
statutory  provisions  to  this  effect; 
Clark  V.  CondU,  3  C.  E.  Green, 
358 ;  Warren  v.  Lovis,  53  Maine, 
464;  although  to  raise  this  pre- 
sumption the  deed  and  defeasance 
must  be  between  the  same  persons ; 
Flagg  v.  Mann,  14  Pickering,  479 ; 
Shaw  V.  Erskine,  43  Maine,  479; 
Warren  v.  Lovia,  53  Maine,  463 ; 
Carr  v.  Rising,  62  Illinois,  19. 
Hence,    under    the    registry    acts, 


when  the  written  defeasance  is  not 
recorded,  the  conveyance  simply 
amounts  to  an  unrecorded  mortgtige, 
and,  as  such,  is  postponed  to  bond 
fide  purchasers  and  subsequent  lien 
creditors  without  notice;  Friedley 
V.  Hamilton,  17  Serg.  &  Rawle,  70 ; 
Jaques  v.  Weeks,  7  Watts,  261; 
Manufacturers*  Bank  v.  Bank  of 
Pennsylvania,  7  Watts  &  Serg.  335  ; 
Luch's  Appeal,  8  Wright,  519  ;  Ed- 
ward  V.  TrumhuU,  14  Id.  509; 
Clark  V.  Condit,  3  C.  E.  Green, 
358;  Kline  v.  McOuchin,  9  Id. 
414 ;  ante,  207. 

Conditional  Sale. — A  vendor 
may,  notwithstanding,  decline  to 
part  with  his  property  absolutely, 
or  except  on  the  terms  of  having 
a  right  to  repurchase  it  within  a 
definite  time.  Such  a  transaction 
comes  very  near,  both  in  form  and 
effect,  to  a  mortgage,  and  yet  is 
so  far  diverse  that  if  the  condition 
be  not  punctually  fulfilled,  a  sub- 
sequent tender  will  be  too  late 
and  the  vendor  cannot  come  into 
equity  to  redeem  ;  Conway  v.  Alex- 
ander, 7  Cranch,  218.  In  this  in- 
stance the  bill  was  filed  to  redeem 
land  which  had  been  conveyed  by 
the  complainant  to  a  third  person 
in  trust  to  reconvey  if  the  purchase 
money  should  be  repaid  before  a 
day  named  in  the  deed,  and  if  not, 
then  to  convey  to  the  defendant, 
and  it  was  held  that  in  the  absence 
of  a  bond,  note,  or  other  evidence 
of  indebtedness,  the  transaction 
must  be  r^arded  as  a  conditional 
sale,  and  as  the  complainant  had 
not  tendered  the  money  at  the 
proper  time,  the  bill  should  be  dis- 
missed. Marshall,  C.  J.,  said : ''  The 
question  to  be  decided  is,  whether 
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Robert  Alexander,  by  his  deed  of 
March,  1788,  made  a  conditional 
sale  of  the  property  conveyed  by 
that  deed  to  trustees,  which  sale  be- 
cam3  absolute  by  the  non-payment 
of  700/.  with  interest  on  the  1st  of 
July,  1790,  and  by  the  conveyance 
of  the  19th  of  that  month,  or  is  to 
be  considered  as  having  only  mort- 
gaged the  property  so  conveyed. 

"  To  deny  the  power  of  two  indi- 
viduals, capable  of  acting  for  them- 
selves, to  make  a  contract  for  the 
purchase  and  sale  of  lands  defeas- 
ible by  the  payment  of  money  at  a 
future  day,  or,  in  other  words,  to 
make  a  sale  with  a  reservation  to 
the  vendor  of  a  right  to  repurchase 
the  same  land  at  a  fixed  price  and 
at  a  specified  time,  would  be  to 
transfer  to  the  Court  of  Chancery, 
in  a  considerable  degree,  the  guard- 
ianship of  adults  as  well  as  of  in- 
&nt9.  Such  contracts  are  certainly 
not  prohibited  either  by  the  letter 
or  the  policy  of  the  law.  But  the 
policy  of  the  law  d^es  prohibit  the 
conversion  of  a  real  mortgage  into 
a  sale.  A.nd  as  lenders  of  money 
are  less  under  the  pressure  of  cir- 
cumstances which  control  the  per- 
fect and  free  exercise  of  the  judg- 
ment than  borrowers,  the  effort  is 
frequently  made  by  persons  of  this 
description  to  avail  themselves  of 
the  advantage  of  this  superiority,  in 
order  to  obtain  inequitable  advan- 
tages. For  this  reason  the  leaning 
of  courts  has  been  against  them, 
and  doubtful  cases  have  generally 
been  decided  as  mortgages.  But  as 
a  conditional  sale,  if  really  intended, 
is  valid,  the  inquiry  in  every  case 
must  be,  whether  the  contract  in 
the  specific  case  is  a  security  for  the 


repayment  of  money  or  an  actaal 
sale. 

*'  In  this  the  form  of  the  deed  is 
not,  in  itself,  conclusive  either  way. 
The  want  of  a  covenant  to  repay 
the  money  is  not  complete  evidence 
that  a  conditional  sale  was  intended, 
but  is  a  circumstance  of  no  incon- 
siderable importance.  If  the  ven- 
dee must  be  restrained  to  his  prin- 
cipal and  interest,  that  principal 
and  interest  ought  to  be  secure.  It 
is,  therefore,  a  necessary  ingredient 
in  a  mortgage  that  the  mortgagee 
should  have  a  remedy  against  the 
person  of  the  debtor.  If  this  rem- 
edy really  exists,  its  not  being  re- 
served in  terms  will  not  affect  the 
case.  But  it  must  exist  in  order  to 
justify  a  construction  which  over- 
rules the  express  words  of  the  in- 
strument. Its  existence  in  this  case  ' 
is  certainly  not  to  be  collected  from 
the  deed.  There  is  no  acknowledg- 
ment of  a  pre-existing  debt,  nor  any 
covenant  for  repayment  An  action 
at  law,  for  the  recovery  of  the 
money,  certainly  could  not  have 
been  sustained ;  and  if,  to  a  bill  in 
chancery  praying  a  sale  of  the 
premises,  and  a  decree  for  so  much 
money  as  might  remain  due,  Robert 
Alexander  had  answered  that  this 
was  a  sale  and  not  a  mortgage, 
clear  proof  to  the  contrary  most 
have  been  produced,  to  justify  a  de> 
cree  against  him. 

*'  That  the  conveyance  is  made  to 
trustees  is  not  a  circumstance  of 
much  weight.  It  manifests  an  inten- 
tion in  the  drawer  of  the  instrument 
to  avoid  the  usual  forms  of  a  mort- 
gage, and  introduces  third  persons 
who  are  perfect  strangers  to  the 
transaction,  for  no  other  conceivable 
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purpose  than  to  entitle  William 
Lyles  to  a  conveyance  subsequent 
to  the  non-payment  of  the  700/.  on 
the  day  fixed  for  its  payment,  which 
should  be  absolute  in  lU  form.  This 
intention,  however,  would  have  no 
influence  on  the  case  if  the  instru- 
ment was  really  a  security  for 
money  advanced  and  to  be  repaid. 

*'  It  is  also  a  circumstance  which, 
though  light,  is  not  to  be  entirely 
disregarded,  that  the  20  acres, 
which  were  admitted  to  be  pur- 
chased abs  )luteiy,  were  not  divided 
and  conveyed  separately.  It  would 
seem  as  if  the  parties  considered  it 
at  least  possible  that  a  division 
might  be  useless.  Having  made 
thede  observations  on  the  deed  itself, 
the  court  will  proceed  to  examine 
those  extrinsic  circumstances  which 
are  to  determine  whether  it  is  to 
be  construed  a  sale  or  a  mortgage. 
It  is  certain  this  deed  was  not 
given  to  secure  a  pre-existing  debt. 
The  connection  between  the  parties 
commenced  with  this  transaction. 
The  proof  is  also  complete  that 
there  was  no  negotiation  between 
the  parties  respecting  the  loan  of 
money ;  no  proposition  ever  made 
respecting  a  mortgage." 

It  is  established,  in  accordance 
with  this  doctrine,  that  where  the 
transaction  is  a  conditional  sale  in 
fact  as  well  as  in  form,  the  vendor 
cannot  redeem  after  the  appointed 
time ;  ante,  1954;  Holmes  v.  Oranty 
8  Paige,  243;  Olover  v.  Payn,  19 
Wendell,  518 ;  Brawn  v.  Dewey,  2 
Barbour,  28,  172;  Eansojne  v. 
Frayaer,  10  Leigh,  592;  I^g  v. 
Mann,  14  Pickering,  467  ;  Johnson 
V.  Clark,  5  Arkansas,  340 ;  Holmes 
V.  Tr^sh,  9  Missouri,  206 ;  Moss  v. 


Oreen,  10  Leigh,  251 ;  King  v. 
Kincey,  1  Iredell,  Eq.  187 ;  McD<mr 
aid  V.  McLeod,  Id.  221 ;  MeLaurin 
V.  Wright,  2  Id.  94 ;  Kelly  v.  Bryan, 
6  Id.  283;  Hackman  v.   Oantrell, 

9  Yerger,  172 ;  Lane  v.  Dickerson, 

10  Id.  673  ;  French  v.  Sturdervant, 
8  Qreenleaf,  246;  McKinstry  v. 
Oonley,  12  Alabama,  678  ;  Pearson 
V.  Seay,  35  Id.  612 ;  38  Id.  643 ; 
OomeU  V.  HaU,  22  Michigan,  377 ; 
Merritt  v.  Brown,  4  C.  E.  Green, 
287 ;  Rich  v.  Doane,  35  Vermont, 
125 ;  People  v.  Irwin,  14  California, 
428;  18  Id.  117 ;  Henley  v.  Hota- 
ling,  41  Id.  22 ;  Pitts  v.  Cjible,  44 
Illinois,  103;  Oarr  v.  Rising,  62 
Id.  14 ;  Haines  v.  Thomson,  20  P. 
F.  Smith,  434. 

But  the  authorities  are  not  less 
explicit  that  a  court  of  equity  will 
not  allow  the  right  of  redemption 
to  be  defeated  by  putting  that 
which  is  really  a  mortgage  in  the 
form  of  a  conditional  sale,  and  will, 
on  the  contrary,  when  the  real  na- 
ture of  the  transaction  is  doubtful, 
incline  to  the  former  interpretation, 
as  better  calculated  to  attain  the 
ends  of  justice ;  Russell  v.  Southard, 
12  Howard,  139;  Poindexter  v. 
McOannon,  1  Dev.  Eq.  373 ;  Do^ighr 
erty  v.  Colgon,  6  Oill  &  John.  275 ; 
Ariz  V.  Olover,  21  Maryland,  456  ; 
Baugh  v.  Merryman,  32  Id.  185 ; 
Hamet  v.  Dundas,  4  Barr,  178 ;  ScoU 
V.  Henry,  13  Arkansas,  112 ;  Hiekox 
V.  Lowe,  10  California,  197 ;  Tamijh 
seed  V.  Cunningham,  16  Alabama, 
501 ;  Locke  v.  Palmer,  26  Id.  312 
McNeill  V.  Nosworthy,  39  Id.  156 
Miller  v.  Thomas,  14  Illinois,  428 
Bishop  V.  WiUiams,  15  Id.  353 ;  18 
Id.  101 ;  Heath  v.  WiUiams,  30  In- 
diana, 496 ;  McKinney  v.  Miller,  19 


1996 


MORTGAGES. — REDEMPTION. — CONDITIONAL   SALES. 


Michigan,  142 ;  Trucks  v.  Lindsey^ 
18  Iowa,  604. 

In  Conway  y.  Alexander,  Chief 
Justice  Marshall  seems  to  have 
thought  that  as  a  mortgage  is  essen- 
tially a  security,  so  a  deed  cannot 
well  be  a  mortgage  where  nothing 
is  due  by  the  grantor,  and  the  same 
opinion  has  since  been  frequently 
asserted  ;  FUxgg  v.  Mann,  14  Pick- 
ering, 467 ;  Olover  v.  Payn,  19 
Wendell,  618;  Land  v.  Lund,  1 
New  Hamp.  39 ;  ChM  v.  Jackson,  9 
Georgia,  151 ;  Henley  v.  Hotaling, 
41  California,  22.  "  Where,"  said 
Bronson,  Justice,  in  Olover  v.  Payn, 
**  there  is  no  debt  and  no  loan,  it  is 
impossible  to  say  that  an  agreement 
to  re-sell  will  change  an  absolute 
deed  into  a  mortgage."  But  this 
argument  may  obviously  be  pushed 
too  far.  The  question  is  not  whether 
the  sum  which  constitutes  the  consid- 
eration of  the  conveyance  is  loaned 
on  the  faith  of  the  grantor's  under- 
taking to  repay  out  of  his  estate, 
but  whether  it  is  a  loan,  for  if  it 
be,  the  deed  is  necessarily  a  mort- 
gage; Sears  v.  Dixon,  33  California, 
327 ;  Dwen  v.  Blake,  44  Illinois, 
135 ;  Smith  v.  Doyle,  46  Id.  451 ; 
Tibhs  V.  Morris,  44  Barbour,  139 ; 
Marvin  v.  Prentice,  49  Howard  Pr. 
386;  Fiedler  v.  Darrin,  50  New 
York,  441 ;  59  Barbour,  651 ;  Orews 
V.  ThreadgiU,  35  Alabama,  334; 
Phillips  V.  Hulsizer,  5  C.  E.  Green, 
308 ;  KnowUon  v.  Walker,  13  Wis- 
consin, 264;  Plato  v.  Roe,  14  Id. 
453 ;  Leahigh  v.  White,  8  Nevada, 
147  ;  Montgomery  v.  Chadvnck,  7 
Clarke  (Iowa),  114 ;  Richardson  v. 
Barrick,  16  Iowa,  407 ;  Sweetzer^s 
Appeal,  21  P.  F.  Smith,  264,  ante, 
1992. 


It  is  obvious  that  a  conveyance 
in  satisfaction  of  a  pre-existing  debt 
cannot  take  effect  as  a  mortgage, 
because  the  object  which  the  parties 
have  in  view  requires  that  the  es- 
tate should  vest  absolutely  in  the 
gmut/de  ;^  Poindexter  v.  Me  Cannon, 
1  Devereux,  Eq.  373  ;  McKindry  v. 
Ckmly,  12  Alabama,  678 ;  &^  v. 
The  Manhattan  Co.,  1  Paige,  48 ; 
Holmes  v.  Gratd,  8  Id.  243 ;  Omr 
way  V.  Aleasander,  7  Cranch,  237 ; 
Sloway  V.  McMurray,  27  Missouri, 
113,  116;  Hoopes  v.  BaUey,  28 
Mississippi,  328 ;  Mason  v.  Moody, 
26  Id.  184 ;  Carter  v.  WiUiams,  iz 
La.  An.  281 ;  PUts  v.  CabU,  42  Dli- 
nois,  105, 106. 

When,  therefore,  land  is  conveyed 
unconditionally  in  consideration  of 
an  amount  due  by  the  grantor,  the 
burden  is  on  him  to  rebut  the  pre- 
sumption arising  from  the  terms  of 
the  deed,  that  it  was  given  in  pay- 
ment and  not  by  way  of  security  or 
mortgage;  Hogartyy.Lyn^, 6 Bos- 
worth,  138 ;  Ford  v.  Irwin,  18  Cali- 
fornia, 117;  14  Id.  428. 

A  conveyance  which  is  absolute 
in  terms,  and  in  view  of  the  &ctB 
existing  at  the  time,  will  not  be  con- 
verted into  a  mortgage  by  a  snbae- 
quent  agreement  that  the  grantor 
may  redeem  on  or  before  a  certain 
day ;  Robinson  v.  Cropsey,  2  Ed- 
wards, Ch.  138;  6  Paige,  480; 
Freeman  v.  Baldwin,  13  Alabama, 
241 ;  Mason  v.  Moody,  26  Miasissip- 
pi,.  184, 480;  Hassam'v.Barreti,\\b 
Mass.  256;  an^,1955.  The  law  wasso 
held  in  the  case  first  cited,  although 
the  deed  had  been  made  in  satisiac- 
tion  of  an  antecedent  debt;  and  the 
principle  is  the  same  where  a  cred- 
itor promises  to  sell,  and  which  he 
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has  taken  absolutely  in  payment, 
and  pay  the  surplus  to  the  grantor ; 
Holmes  v.  Qranty  8  Paige,  243. 
These  decisions  are  entirely  con- 
sistent with  the  rule  that  where  the 
case  is  doubtful  on  the  evidence  the 
court  should  incline  to  construe  the 
transaction  as  a  mortgage  rather 
than  a  conditional  sale ;  Olover  v. 
Payn,  19  Wend.  518;  Faindexter 
V.  Me  Cannon,  1  Devereux,  Eq.  373 ; 
Russell  V.  Southard,  12  Howard, 
139 ;  Scott  V.  Henry,  13  Arkansas, 
112;  Tumipseed  v.  Cunningham, 
16  Alabama,  501 ;  PensouUtn  v. 
PuUiam,  47  Illinois,  58 ;  Pearson  v. 
Seary,  35  Alabama,  612 ;  HoUon  v. 
Merghen,  15  Minnesota,  69. 

A  mortgage  is  a  security  for  a 
debt,  while  a  conditional  sale  is  a 
purchase  accompanied  by  an  agree- 
ment to  resell  on  particular  terms. 
When  the  consideration  is  a  loan, 
the  deed  is  necessarily  a  mortgage ; 
ante,  1991.  But  when  the  consid- 
eration is  an  antecedent  debt,  the 
material  subject  of  inquiry  is  whether 
the  land  was  conveyed  as  a  se- 
curity or  in  satisfaction.  If  the 
debt  subsists,  the  grantor  is  entitled 
to  redeem  upon  payment,  while  if  it 
be  extinguished  the  deed  will  not 
be  construed  as  a  mortgage  by  rea- 
son of  a  cotemporaneous  obliga- 
tion authorizing  the  grantor  to 
repurchase  within  a  specified  pe- 
riod, and  time  will  be  of  the 
essence  of  the  contract.  The  un- 
derlying question  in  both  in- 
stances is  one  of  fact,  from  which, 
when  ascertained,  the  law  deduces 
the  inference ;  Henry  v.  Davis,  7 
Johnson  Ch.  40 ;  Clark  v.  Henry,  2 
Cowen,  324 ;  Rice  v.  Rice,  4  Pick- 
ering, 349 ;    Hamet  v.  Dundas,  4 


Barr,  278;  Todd  v.  Campbell,  8 
Casey,  250;  Gfoulding  v.  Bunsler, 
9  Wisconsin,  513 ;  Honore  v.  Hutch' 
ings,  8  Bush,  688 ;  Sutphen  v.  Cash- 
man,  35  111.  197 ;  Hiehox  v.  Lowe,  10 
California,  197 ;  Ruffierv.  Womack, 
30  Texas,  332;  Turner  y.  Kerr,  U 
Missouri,  429;  Rohinson  v.  WUr 
loughby,  65  N.  Car.  520. 

In  Henry  v.  Davis,  the  complain- 
ant, who  sought  to  have  a  mortgage 
for  $1065  which  he  had  assigned  to 
the  defendant  retransferred,  alleged 
that  the  assignment  was  made  as  a 
security  for  a  debt  of  $225,  which 
he  was  ready  and  willing  to  pay. 
This  allegation  was  controverted  by 
the  answer,  which  maintained  that 
the  assignment  was  absolute  in 
satisfaction  of  the  debt,  and  that 
the  agreement  on  the  defendant's 
part  to  reconvey  on  receiving  the 
amount  within  a  year,  was  not  in 
the  nature  of  a  defeasance  but  a  dis- 
tinct contract.  But  this  defence  was 
overruled  by  the  chancellor,  who 
said :  **  It  is  clearly  established  by 
the  answer  and  the  proofs  that  the 
bond  and  mortgage  were  assigned 
by  the  plaintiff  to  the  defendant 
by  way  of  mortgage,  to  secure  the 
payment  of  $225  by  a  given  day ; 
and  any  agreement  that  the  assign- 
ment was  to  be  an  absolute  sale, 
without  redemption  upon  de&ult  of 
payment  on  the  day,  was  uncon- 
scientious, oppressive,  illegal,  and 
void.  The  equity  of  redemption 
still  existed  in  the  plaintiff,  not- 
withstanding any  such  agreement. 
There  is  no  principle  in  equity  bet- 
ter settled  than  that  every  contract 
for  the  security  of  a  debt,  by  the 
conveyance  of  real  estate,  is  a 
mortgage;    and  all  agreements  of 
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the  parties,  tending  to  alter,  in  any 
subsequent  event,  the  original  nature 
of  the  mortgage,  and  prevent  the 
equity  of  redemption,  are  void.  If 
the  conveyance,  or  assignment,  was 
a  mortgage  in  the  beginning,  the 
right  of  redemption  is  an  insepa- 
rable incident,  and  cannot  be  re- 
strained or  clogged  by  agreement. 
Though  the  conveyance  be  absolute 
in  terms,  yet  if  the  intention  appears 
to  make  it  a  redeemable  estate,  it  will 
continue  so  until  foreclosure;  for 
the  maxim  of  equity  is,  that  an 
estate  cannot  be  a  mortgage  at  one 
time,  and  an  absolute  purchase  at 
another.  This  is  an  elementary 
rule  on  this  subject,  and  the  object 
of  it  is  to  prevent  imposition  and 
fraud  upon  the  mortgagor." 

In  like  manner,  where  land  was 
conveyed  absolutely,  with  a  cove- 
nant to  reconvey  on  receiving  back 
the  price,  the  deed  was  held  to  be  a 
mortgage,  on  proof  that  the  grantor 
owed  the  grantee  a  sum  equaling  the 
amount  of  the  purchase  money ;  Rice 
V.  Rice,  4  Pickering,  349. 

The  distinction  was  clearly  stated 
in  Robinson  v.  Cropsey,  2  Edwards, 
Ch.  143,  where  it  was  said :  ''  If  a 
deed  or  conveyance  be  accompanied 
by  a  condition  or  matter  of  defeas- 
ance, expressed  in  the  deed  or  even 
contained  in  a  separate  instrument, 
or  exist  merely  in  parol,  let  the 
consideration  for  it  have  been  a  pre- 
existing debt  or  a  present  advance 
of  money  to  the  grantor,  the  only 
inquiry  necessary  to  be  made  is, 
whether  the  relation  of  debtor  and 
creditor  remains,  and  a  debt  still 
subsists  between*  the  parties ;  for 
if  it  does,  then  the  conveyance  must 
be  regarded  as  a  security  for  the 


payment,  and  be  treated  in  all  re- 
spects as  a  mortgage ;  Slee  v.  Man 
hattan  Oompany,  1  Paige  Ch. 
56.  On  the  other  hand,  where  the 
debt  forming  the  consideration  for 
the  conveyance  is  extinguished  at 
the  time  by  the  express  agreement 
of  the  parties,  or  the  money  ad- 
vanced is  not  paid  by  way  of  loan, 
so  as  to  constitute  a  debt  and  lia- 
bility to  repay  it,  but,  by  the  temu 
of  the  agreement,  the  grantor  has 
the  privilege  of  reminding  or  not  at 
his  election,  there  it  must  be  pur- 
chase money,  and  the  transactioD 
will  be  a  sale  upon  condition,  which 
the  grantor  can  defeat  only  by  a  re- 
purchase or  performance  of  the  con- 
dition on  his  part  within  the  time 
limited  for  the  purchase,  and  in  this 
way  entitle  himself  to  a  reconvey- 
ance of  the  property." 

It  may  be  inferred,  from  the  lan- 
guage held  in  some  instances,  that 
where  an  application  for  a  loan  on 
the  security  of  real  estate  results 
in  an  absolute  conveyance,  with  a 
stipulation  that  the  premises  shall 
be  reconveyed  on  the  repayment  of 
the  purchase  money  within  a  given 
period,  a  court  of  equity  will  hold 
that  time  is  not  of  the  eeaence  of 
the  contract,  and  allow  the  grantor 
to  redeem  after  the  day.  See 
Beniley  v.  PIkelps,  2  Woodbury  & 
Minot,  427;  Golwea  v.  Wood,  3 
Watts,  188 ;  Kerr  v.  OUmore^  6  Id. 
405 ;  Orane  v.  Bonnell,  1  Green,  Ch. 
264;  Erland  v.  Radford,  7  Ala- 
bama,  724 ;  Tumipseed  v.  Cunning^ 
ham,  16  Id.  504.  Such  transactions 
should  doubtless  undergo  a  rigid 
scrutiny,  and  if  there  is  reason  to 
believe  that  advantage  was  taken  of 
the  grantor's  necessities  to  compel 
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him  to  put  a  mortgage  in  the  form 
of  eunditioDal  sale,  or  to  part  with 
his  property  without  receiving  an 
equivalent,  relief  may  be  afforded 
as  in  other  cases  of  constructive 
fraud;  see  Locke  v.  Palmer,  26 
Alabama,  312,  322;  Doughertjf  v. 
Colgan,  6  Gill  &  Johnson,  275 ;  Ariz 
V.  Glover,  21  Maryland,  456.  It  is. 
notwithstanding,  obvious  that  one 
who  is  asked  to  lend  money  on 
mortgage  may  decline,  and  propose 
to  buy,  and  if  the  opposite  party 
agrees  to  sell  the  same  or  other  land 
conditionally,  he  will  be  bound,  al- 
though his  original  intention  was  to 
borrow.  See  Holmes  v.  Treeh,  9 
Missouri,  206;  McDonald  v.  Mc- 
Leodf  1  Iredell,  Eq.  221 ;  Lewis  v. 
Deven,  lb.  290 ;  Flagg  v.  Mann,  14 
Pickering,  467 ;  Turner  v.  Kerr,  44 
Missouri,  429.  In  Flagg  v.  Mann, 
proof  that  a  loan  had  been  solicited 
and  refused,  and  that  the  com- 
plainant then  made  a  conditional 
sale,  was  accordingly  held  insuffi- 
cient to  convert  the  deed  into  a  mort- 
gage, or  raise  an  equity  in  opposi- 
tion to  its  terms.  Hence,  when  no 
prior  indebtedness  exists  between 
the  parties,  the  question  whether  a 
conveyance,  with  a  cotemporaneous 
agreement  by  the  grantee  to  resell, 
operates  as  a  conditional  sale  or  as 
a  mortgage,  will  depend  upon  the  in- 
tention of  the  parties,  to  be  ascertain- 
ed by  their  acts  and  declarations, 
with  the  aid  of  such  light  as  can  be 
derived  from  the  circumstances;  Cor' 
neU  V.  ffaU,  22  Michigan,  377 ;  Rich 
V.  Doane,  35  Vermont,  124;  Preschr 
baker  v.  Feaman,  32  Illinois,  476; 
EwaH  V.  Walling,  42  Id.  453.  And 
proof  of  retention  of  possession  by  the 
grantor  subsequent  to  the  delivery  of 


the  deed  will  be  strong  evidence  from 
which  to  infer  an  intention  to  create 
a  mortgage ;  Wilson  v.  Patrick,  34 
Iowa.  362 ;  Davhenspeck  v.  Piatt,  22 
California,  330;  Todd  v.  Campbell, 
8  Casey,  250;  Steel  v.  Baker,  3 
Jones  Eq.  427 ;  Ruffier  v.  Womojck, 
30  Texas,  341 ;  ante,  1989. 

In  Rich  V.  Doane,  35  Vermont, 
125,  the  bill  set  forth  that,  on  the 
25th  of  January,  1859,  the  defend- 
ants were  the  owners  of  three  un- 
divided fifths  of  a  farm  in  Shore- 
ham,  of  which  the  orator  owned 
one  fifth,  being  the  farm  of  Reuben 
Doane,  deceased ;  that  on  that  day 
the  defendants,  in  consideration  of 
$2200,  sold  and  conveyed  by  deed 
to  the  orator  their  interest  in  such 
fiirm;  that  on  the  same  day  the 
orator  executed  to  the  defendants  a 
bond  in  the  penal  sum  of  four 
thousand  dollars,  conditioned  that 
if  the  orator  should,  on  the  pay- 
ment of  $2200  by  the  I5th  of  Feb- 
ruary, 1859,  with  interest  thereon 
from  January  25th,  1859,  convey 
to  the  defendants  the  said  three- 
fifths  of  said  premises  so  conveyed 
to  them  by  him,  the  bond  should 
be  void;  and.  further  conditioned 
that  if  the  defendants  should  fail  to 
make  such  payment  by  the  15th  of 
February,  1859,  but  should  procure 
for  the  orator  a  sufficient  lease  of 
that  part  of  the  land  of  Reuben 
Doane  which  was  set  off  to  hi? 
widow,  Martha  Doane,  as  dower, 
or  in  deiault  of  procuring'  such 
lease,  should  give  the  orator  sufficient 
security  that  he  should  occupy  such 
part  during  Martha  Doane's  life, 
and  should  also  pay  the  orator 
$2200  by  the  1st  of  December, 
1859,  and  the  interest  thereon  from 
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January  25th,  1859,  and  $800  in 
addition  thereto,  and  if  in  such  case 
the  orator  should  convey  to  the 
defendants  the  said  three-fifths  of 
the  said  premises  so  conveyed  to 
him,  and  also  one  undivided  fifth 
part  of  the  same  premises  besides, 
and  should  also  pay  them  $100  per 
annum  as  rent  of  the  said  lease, 
then  also  the  said  bond  should  be 
void.  The  bill  further  averred  that 
immediately  after  the  execution  of 
such  conveyance  and  bond,  the 
orator  entered  into  possession  of  the 
premises,  and  had  made  improve- 
ments thereon,  claiming  to  hold  the 
same  as  upon  a  conditional  purchase 
subject  only  to  the  condition  men- 
tioned in  said  bond,  and  not  upon  a 
mortgage,  and  that  the  transaction 
was  intended  only  as  a  conditional 
sale,  and  that  the  relation  of  debtor 
and  creditor  was  not  thereby  created 
and  did  not  exist  between  the  de- 
fendants and  the  orator,  and  that 
the  defendants  had  not  performed 
any  of  the  acts  stipulated  to  be 
done  by  them  in  the  condition  of 
the  said  bond,  but  that  nevertheless 
they  claimed  that  the  aforesaid 
transaction  constituted  only  a  mort- 
gage of  the  premises  to  secure  the 
payment  of  $2200  and  interest,  and 
that  they  would,  at  some  future  time, 
take  measures  to  enforce  their  right 
of  redemption  of  the  premises,  and 
that  therefore,  it  had  become  im- 
portant for  the  interest  of  both 
parties  that  the  nature  and  extent 
of  the  orator's  interest  in  the  premi- 
ses should  be  determined  by  the 
court  The  orator  prayed  that  the 
court  would  decree  the  aforesaid 
agreement  to  be  a  conditional  sale 
of  the  premises,  and  declare  the 


estate  of  the  orator  therein  abso- 
lute. 

Poland,  C.  J.,  said,  "  The  single 
question  to  be  determined  in  this 
case  is,  whether  the  convejanoe 
from  the  defendants  to  the  orator, 
and  the  orator's  bond  for  a  recon- 
veyance, constitute  a  mortgage  for 
the  security  of  a  debt  or  loan,  or  an 
absolute  conveyance,  with  a  right 
of  repurchase  in  the  defendants. 
Upon  the  face  of  the  papers  it  is 
clearly  the  latter,  and  as  the  law 
allows  and  upholds  conveyances  of 
this  character,  this  apparent  charac- 
ter must  be  considered  as  the  true 
and  real  one,  unless  the  evidence 
establishes  that  it  was  in  fact  differ- 
ent It  is  perfectly  well  settled, 
however,  that  whatever  may  be  the 
form  of  a  conveyance,  evidence  is 
admtasible  to  show  that  in  fact  it 
was  intended  merely  as  a  security 
for  a  debt  or  loan  of  money,  and 
when  that  is  made  out,  equity  will 
wholly  disregard  the  form  of  the 
conveyance,  and  preserve  and  pro- 
tect the  right  of  the  debtor  or  bor- 
rower to  redeem  his  estate.  And 
in  such  cases,  courts  of  equity  have 
followed  the  rule  which  has  been 
applied  to  all  cases  of  transactions 
between  mortgagor  and  mortgagee, 
of  regarding  the  mortgagor  as  the 
weaker  party,  dealing  at  a  disad- 
vantage, and  needing  protection ;  so 
that  such  cases  have  been  watched 
with  jealousy,  and  if  enough  was 
proved  to  render  it  fairly  doubtful 
whether  the  conveyance  was  a  mere 
security  for  a  debt,  or  an  absolute 
conveyance  with  a  right  of  repur- 
chase, the  premises  have  been  held 
to  be  redeetnable.      *      *      ♦      * 

''  In  all  this  class  of  cases  one  prin- 
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ciple  has  uuiversally  been  reeog- 
Dized,  that  in  order  to  convert  a 
convejance  absolute  upon  its  face 
into  a  mortgage,  or  security  merely, 
there  must  be  a  debt  to  be  secured. 
8ome  of  the  cases  go  so  far  as  to 
hold  that  there  must  be  a  debt  in 
such  form  that  it  can  be  enforced 
by  action  against  the  debtor,  while 
others  have  denied  it.  We  have 
no  occasion  now  to  decide  whether 
the  debt  must  be  such  that  it  could 
be  enforced  by  action  against  the 
debtor ;  the  tendency  of  the  latter 
case  seems  to  be  against  it.  But  all 
agree  that  there  must  be  a  debt  or 
loan  to  be  secured;  that  the  re- 
lation of  debtor  and  creditor  must 
exist  between  the  grantor  and  gran- 
tee, in  order  to  lay  the  foundation 
for  converting  an  absolute  deed  in 
form  into  a  mere  security.  In  this 
case  there  was  no  note  or  bond  or 
other  evidence  of  debt  executed  by 
the  defendants,  and  though  this  is 
by  no  means  conclusive,  still  it  is 
a  circumstance  favorable  to  the 
orator,  as,  if  the  parties  intended  the 
conveyance  merely  as  a  security  for 
a  loan  or  debt,  it  would  have  been 
natural  that  the  ordinary  evidence 
of  a  debt  should  have  been  required 
and  given,  *  *        *        * 

"  We  are  inclined  to  believe  that 
the  sale  to  the  orator  was  for  some- 
what less  than  the  fair  value  of  the 
premises,  but  the  inadequacy  was 
not  so  great  as  to  furnish  very 
strong  evidence  that  the  convey- 
ance was  only  a  mortgage  in  dis- 
guise.        ***** 

The  conduct  of  the  parties  since  the 
conveyance  seems  to  be  entirely  in 
harmony  with  the  idea  that  when 
the  defendants  allowed  the  time  to 
VOL.  !!• — 126 


expire  without  repurchase,  they  had 
no  fnrther  right  The  orator  so 
treated  it;  he  has  sold  a  part  of  the 
premises,  and  remained  in  possession 
of  the  residue,  making  no  call  for 
payment  on  the  defendants.  The 
defendants  appear  to  have  made  no 
objection  to  these  acts  of  absolute 
ownership  by  the  orator,  and  no 
effort  or  offer  of  payment^  as  if  they 
were  the  orator's  debtors,  and  the 
conveyance  but  security.     *    ♦    * 

*'But  what  is  most  satisfactory 
to  us  that  this  conveyance  was  not 
understood  by  the  parties  to  be  but 
a  security  for  the  money  advanced 
by  the  orator,  are  the  various  pro- 
visions in  the  bond  executed  by  the 
orator  to  the  defendants,  of  the 
same  date  with  the  deed,  and  the 
other  bond  from  the  defendants  to. 
the  orator.  The  defendants  con- 
tracted that  the  orator  should  have 
a  lease,  or  the  undisputed  possession 
of  the  widow's  dower,  by  paying 
one  hundred  dollars  yearly  for  the 
same.  The  orator  contracted  to 
convey  his  fifth  part  of  the  farm  to 
the  defendants,  for  eight  hundred 
dollars,  in  case  they  repaid  the 
twenty-two  hundred  dollars  Le  had 
paid  for  the  farm,  and  the  deiend- 
ants  are  not  entitled  to  make  such 
repurchase  without  becoming  pur- 
chasers of  the  orator's  share  nl*  the 
farm.  Now  it  is  not  pretetidod  that 
all  these  various  stipulations  were 
not  bond  fide,  and  intended  to  be 
fully  carried  out  But  they  are 
wholly  inconsistent  and  incompati- 
ble with  what  the  defendants  now 
claim,  that  the  deed  was  a  mort- 
gage to  secure  the  sum  advanced 
by  the  orator." 

In  Henley  v.  Hotaling,  41  Cali 
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fornia,  22,  27,  it  was  said  in  like 
manner  to  be  obvious,  "That  one 
may  make  a  purchase  of  lands  either 
in  satisfaction  of  a  precedent  debt 
or  for  a  consideration  then  paid,  and 
may,  at  the  same  time,  contract  to 
reconvey  upon  the  payment  of  a 
fixed  sum,  without  any  intention 
on  the  part  of  either  party,  that  the 
transaction  shall  be  in  effect  a  mort- 
gage. There  is  no  absolute  rule 
that  such  a  covenant  shall  be  re- 
garded, either  in  law  or  equity,  as  a 
defeasance.  The  covenant  to  recon- 
vey, it  is  true,  may  be  one  fact  taken 
in  consideration  with  other  facts, 
going  to  show  that  the  parties 
really  intended  the  deed  to  operate 
as  a  mortgage,  but  standing  alone  it 
is  not  sufficient  to  work  that  result. 
The  owner  of  the  land  may  be  will- 
ing to  sell  at  the  price  agreed  upon, 
and  the  purchaser  may  also  be  will- 
ing to  give  his  vendor  the  right  to  re- 
purchase upon  specified  terms ;  and 
if  such  appears  to  be  the  intention 
of  the  parties,  it  is  not  the  duty  of  the 
court  to  attribute  to  them  a  different 
iuten,tion.  Such  a  contract  is  not 
opposed  to  public  policy,  nor  is  it  in 
any  squse  illegal,  and  courts  would 
depart  from  the  line  of  their  duties, 
should  they  declare  such  a  transac- 
tion to  be  a  mortgage  in  disregard  of 
the  real  intention  of  the  parties." 

The  better  opinion  is,  in  accord- 
ance with  these  decisions,  that  a 
conveyance  attended  with  a  cotem- 
poraneous  or  subsequent  agreement 
to  reconvey,  is  not  a  mortgage  unless 
the  consideration  is  a  loan  or  debt, 
or  the  real  object  is  to  secure  the 
payment  of  a  sum  of  money,  or  the 
|»erformance  of  some  other  collat- 
eral act. 


It  has  been  held  in  some  in* 
stances  that  where  the  parties  agree 
cotemporaneously  with  the  execu- 
tion of  the  deed  that  the  grantor 
may  redeem  the  land  by  paying  back 
the  purchase  money,  the  transac- 
tion will  be  regarded  as  a  mortgage, 
unless  the  grantee  can  show  aliunde 
that  it  is  a  conditional  sale ;  see 
Peterson  v.  Clark,  15  Johnson,  205; 
Waikina  v.  Oregory,  6  Blackford, 
113. 

The  weight  of  authority  is  that 
this  presumption  does  not  anse 
unless  the  writings  ap^  ear  oii  their 
face  to  be  a  security  for  a  debt. 
8uch  an  instrument  cannot  be  va- 
ried by  parol,  except  on  the  ground 
of  fraud  or  mistake ;  Palmer  v. 
Ournsey,  7  Wend.  248;  but  parol 
evidence  is  admissible  to  strengthen 
the  natural  presumption  that  an 
agreement  to  resell  is  what  it  pur- 
ports to  be,  and  not  a  mortgage 
See  Robinson  v.  Cropseyy  2  Ed 
wards  Ch.  138;  6  Paige,  480 
Holmes  v.  Grant,  8  Id.  243,  255 
Baker  v.  Thresher,  4  Denio,  493 
Quirk  V.  Rodman,  5  Duer,  485 
Olover  V.  Payn,  19  Wend.  518, 
620. 

A  different  view  was,  notwith- 
standing, taken  in  Pennsylvania, 
and  the  presumption  arising  fix>m  a 
covenant  to  reconvey  held  to  be 
one  that  could  not  be  rebutted  by 
proof  that  the  parties  did  not  hold 
the  relation  of  debtor  and  creditor, 
and  that  the  covenant  was  an  after- 
thought which  formed  no  part  of  the 
contract  as  originally  made ;  Col' 
well  V.  Woods,  3  Watts,  88 ;  Kerr 
v.  Oilmore,  6  Id.  40^1 ;  Brown  v. 
Nickle,  6  Barr,  390 ;  McC Unlock  v 
McClintock,  S  Brewster,  76;  and  a 
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similar  view  was  taken  in  Snyder  v. 
Orunjoold,  37  Illinois,  217. 

But  these  decisions,  in  construing 
every  conditional  sale  to  be  a  mort- 
gage, and  rejecting  all  evidence  of 
the  intention  of  the  parties  to  the 
contrary,  obviously  extend  the  doc- 
trine beyond  all  reasonable  bounds, 
and  are  subject  to  the  quali6cation 
engrafted  by  later  cases,  that  this 
rule  is  only  applicable  when  the  deed 
and  defeasance,  or  agreement  to  re- 
sell, bear  even  date.  If  they  are 
dated  apart,  testimony  is  admissible 
to  prove  the  true  nature  of  the 
transaction ;  RtUenbaugh  v.  Lud- 
wig,  7  Casey,  132;  Wilson  v.  Shoen- 
bergevy  Id.  299 ;  Harper*8  Appeal, 
14  P.  F.  Smith,  315 ;  Hainea  v. 
Thomson,  20  Id.  434. 

In  the  latter  case,  husband  and  wife 
being  seized  of  certain  premises  in 
right  of  the  wife,  agreed,  in  1858, 
to  sell  them  to  the'  defendant  for 
$22,500,  to  be  paid  partly  by  the 
husband's  indebtedness  to  the  de- 
fendant and  partly  in  cash,  and  a 
deed  dated  May  31,  1858,  was  duly 
tendered  to  the  defendant,  but,  for 
some  reasoh,  declined.  In  1859  an 
agreement  was  executed  between  the 
same  parties,  which,  after  reciting 
the  deed  of  the  preceding  year, 
provided  that  if  the  grantors  should 
pay  the  sum  of  924,030.75  to  the 
grantee,  on  or  before  May  1st, 
1863,  the  latter  would  reconvey 
the  premises,  if  not  previously  sold ; 
and  it  was  further  provided  that  if 
the  payment  should  be  made  before 
the  stipulated  time,  the  grantee 
should  remain  in  possession  until 
that  date  at  a  fixed  rent,  the  prem- 
ises to  be  delivered  up  in  good 
order,  reasonable  wear  and  tear  ex- 


cepted. And  it  was  also  recited  that 
the  indenture  of  1858  was  delivered 
at  the  date  of  the  execution  of  this 
agreement.  In  1865  the  devisees  of 
the  wife  filed  a  bill  to  redeem,  but 
it  was  held  by  the  Supreme  Court, 
reversing  the  decision  of  the  court 
below,  that  as  the  deed  aud  {subse- 
quent agreement  were  of  ditferent 
date,  evidence  was  admissible  to 
prove  the  intention  of  the  parties, 
and  from  the  facts  found,  the 'trans- 
action was  declared  to  be  a  condi- 
tional sale,  and  the  bill  was  accord- 
ingly dismissed. 

"  The  case  is  peculiar,"  said  Ag- 
new,  J.,  in  delivering  the  opinion, 
"having  no  exact  counterpart  in 
any  found  in  our  books.  The  mas- 
ter thought  that  the  bill  and  answer 
neutralized  each  other,  and  being 
thus  counterpoised,  the  case  must  be 
decided  on  the  face  of  the  deed  and 
the  so-called  defeasance.  Having 
arrived  at  this  conclusion,  he  then 
pronounced  the  transaction  to  be  & 
mortgage  on  the  face  of  the  papers, 
as  a  security  for  advances  by  Mr. 
Thomson  to  Mrs.  Hanson,  with  a 
power  of  sale  on  the  part  of  the  for- 
mer. The  master  says  expressly,  the 
only  evidence  before  him  touching 
the  deed  and  agreement  are  the  pa- 
pers themselves.  If  this  were  the 
whole  case,  his  conclusion  would  be 
justified  by  Colwellv.  Woods,  3  Watts, 
188;  Kerr  v.  Gilmore,  6  Id.  405, 
and  other  cited  cases.  In  Brown  v. 
Nickle,  6  Barr,  390,  this  court,  com- 
menting on  Colwell  v.  Woods,  and 
Kerr  v.  Oilmore,  remarked :  '  In 
the  first  of  them  it  was  determined 
that  a  conveyance  and  simultaneous 
covenant  to  reconvey  on  pajment 
of   the  purchase  money   before  a 
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given  day,  must  be  construed  to  be 
a  mortgage,  though  it  appear  by 
^  parol  that  the  party  did  not  intend 
it  to  be  so ;  and  in  the  second,  that 
it  is  not  competent  to  the  parties  to 
prove  by  parol  that  the  defeasance 
was  a  subsequent  and  independent 
agreement  These  cases,  said  the 
court,  are  not  to  be  resisted,  yet  we 
must  suppose  that  there  may  be,  in 
some  shape  and  under  some  circum- 
stances, such  a  thiog  as  a  condi- 
tional sale.  But  the  proof  proposed 
in  this  instance  was  not  of  distinc- 
tive acts  which  constitute  it,  but  of 
the  understanding  of  the  parties. 
Their  understanding,  however,  roust 
be  gathered  from  the  writing,  and  if 
that  be  ambiguous  on  the  face  of 
it,  it  cannot  be  gathered  from  the 
parol  proof.*  The  court  also  re- 
remarked  that  Kerr  v.  Oilmore 
*  pushed  the  doctrine  to  its  utmost 
verge.'  Now,  if  we  turn  to  Kerr  v. 
Oilmore^  we  find  that  the  deed  and 
defeasance  were  dated  on  the  sa'me 
day,  and  executed  by  the  parties  at 
the  same  time  and  before  the  same 
persons,  and  the  offer  was  to  prove 
that  the  deed  was  first  executed; 
and  then,  at  the  suggestion  of  one 
of  the  parties,  that  it  would  be  a 
benefit  to  have  the  privilege  of  re- 
purchajsing,  the  agreement  was  put 
in  writing  and  executed  after  the 
deed  had  been  executed,  and  the 
parties  then  spoke  of  it  as  a  sale. 
Such  is  the  nature  of  the  evidence 
held  in  Kerr  v.  Oilmore  to  be  in- 
competent, and  it  is  clear  its  true 
character  was  an  attempt  to  prove 
the  mere  understanding  of  the  par- 
ties against  the  legal  character  of 
the  papers  as  it  appeared  on  their 
face.    Hence,  it  is  said  by  Judge 


Huston,  in  the  opinion, '  that  it  has 
become  impossible  to  draw  any  con- 
veyance, nay,  to  make  any  contract 
by  which  property  shall  be  redeem- 
able, for  a  certain  period,  and  cease 
to  be  so  after  that  period  has 
elapsed.'  Yet,  in  the  same  opinion, 
we  find  qualifications  which  evi- 
dence the  extent  of  the  decision.  In 
connection  with  his  statement,  that 
the  two  instruments — a  deed  and  a 
defeasance  of  the  same  date— are  ne- 
cessarily a  mortgage,  he  also  sajrs, 
*  that  all  the  cases  show  that  all  the 
circumstances  of  the  whole  transac- 
tion are  inquired  into  in  chancery 
and  in  our  own  courts.'  In  another 
part  of  the  opinion  he  qualifies 
what  he  had  said,  in  these  words : 
'If  a  case  can  occur  where  such 
conveyance  and  defeasance  do  not 
constitute  a  mortgage,  it  must  be 
one  in  which  some  time  has  elapsed, 
some  circumstance  has  occurred,  to 
satisfy  the  court  and  jury  that  the 
contracts  were  wholly  separate;  that 
the  first  was  always  intended  as  a 
real,  actual  ^ale,  and  the  second 
bargain  a  real,  distinct  agreement 
to  purchase  again  property  which 
had  once  been  actually  sold  ;  but  the 
t%Do  bargains  cannot  be  made  in  the 
mme  hour  and  day,  nor  evidenced 
by  instruments  executed,  as  these 
were,  before  the  parties  separated, 
and  before  the  witnesses  to  the  first 
instrument  left  the  room,  or  any 
new  information  had  been  comma- 
nicated.'  That  a  case  can  arise 
wherein  the  first  instrument  can  be 
shown  to  be  a  real  sale,  and  the 
second  an  unconnected  resale,  is 
proved  by  Spering's  Appeal^  10  P. 
F.  Smith,  199,  where  the  first  in- 
strument was  an  actual  sale  under 
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a  power  contained  in  a  former 
pledge  of  stock,  for  the  very  pur- 
pose of  conversion  to  redeem  the 
pledge,  and  the  second  was  an  in- 
dependent agreement  to  resell  the 
same  kind  of  stock,  in  order  to  give 
the.  former  owner  the  rise  of  the 
market  for  a  stipulated  time.  Reir 
tenbaugh  v.  Ludwig,  7  Casey,  132, 
shows  also  that  even  in  a  common- 
law  action  evidence  will  be  received 
to  prove  the  true  nature  of  the 
transaction  when  the  deed  and  al- 
leged defeasance  are  dated  apart 
from  each  other.  There  Woodward, 
J.,  submitted  the  question  of  a  sale 
or  a  security  to  the  jury,  and  the 
judgment  was  affirmed.  Harper* a 
Appeal,  14  P.  P.  Smith,  315,  relied 
on  by  the  appellee  as  ruling  the 
case  before  us,  is  another  proof  of 
the  practice  to  hear  the  whole  trans- 
action where  the  deed  and  defeas- 
ance are  not  simultaneous  in  date. 
In  all  the  cases  it  will  be  seen  that 
the  dudlnctive  cusU,  as  they  are  called 
in  Brown  v.  Nickle,  which  charac- 
terize the  transaction,  have  been 
treated  as  the  proper  subject  of  evi- 
dence, and  not  the  mere  understand- 
ing of  the  parties,  or  their  belief  as 
to  the  legal  effect  of  their  acts ;  and 
in  all,  the  sum  of  the  matter  has 
been  to  determine  by  the  true  na- 
ture of  the  transaction  whether  the 
conveyance  was  an  actual  sale,  or  a 
mode  of  securing  money  lent,  or  a 
debt  The  only  exception  is,  where 
the  instruments  are  of  even  date  on 
their  face,  and  where,  being  in 
terms  a  conveyance  and  a  contract 
to  reconvey  on  payment  of  the 
money  passing  between  them,  they 
are  in  legal  contemplation  a  mort- 
gage.   In  that  case,  being  a  mort- 


gage on  their  face,  parol  evidence 
will  not  be  received  to  convert  them 
into  a  conditional  sale." 

An  absolute  deed  may  be  shown 
to  be  a  mortgage  not  only  between 
the  parties,  but  as  against  third 
persons  (ante,  notes  to  Basset  v. 
Nosworthy;  see  Walton  \.  Oronly,  14 
Wend. 63;  Oabe  v. Ballerd^lO  Harris, 
431 ;  Eldridge  v.  Jenkins,  3  Story, 
181,  293;  McLaughlin  w.  Shepherd, 
32  Maine,  143),  although  not  afl^r 
the  property  has  been  attached  or 
taken  in  execution  by  creditors,  or 
has  passed  into  the  hands  of  one 
who  haj9  given  value  for  it  in  good 
faith ;  see  ConieU  v.  Pierson,  4 
Halsted,  Ch.  478;  Jaques  v  Weeks, 
7  Watts,  261,  279;  StoddaH  v.  Rot- 
ton,  5  Bosworth,  378;  Hogerty  v. 
Lynch,  6  Id.  138;  Parrington  v. 
Pierce,  38  Maine,  447;  Orane  v. 
Buchanan,  29  Indiana,  571 ;  Enos  v. 
Sutherland,  1 1  Michigan,  538.  The 
plaintiff  in  an  action  on  a  policy  of 
insurance  may,  consequently,  show 
that  a  conveyance  which  is  relied 
upon  as  a  defence  was  a  security  for 
a  debt,  and  did  not  divest  his  insur- 
able interest ;  2  American  Leading 
Cases,  819, 5  ed. ;  Hodges  v.  The  Ten- 
nessee  F.  &  M,  Co,,  4  Selden,  416; 
Summers  v.  Insurance  Co,,  13  La. 
An.  504;  Smith  v.  Insurance  Co,, 

50  Maine,  96 ;  Day  v.  Insurance  Co., 

51  Id.  91.  So  evidence  that  the 
paper  title  to  a  vessel  is  subject  to 
a  parol  defeasance  may  be  given  in  a 
suit  agaiailit  the  owners  for  supplies ; 
Ring  v.  Franklin,  1  Hall,  1 ;  Weber 
V.  Sampson,  6  Duer,  358 ;  Home  v. 
Pritchitt,  22  Texas,  201 ;  Carlyon  v. 
Lanning,4  Nevada,  156;  Grove  v. 
Rentch,  26  Maryland,  368 ;  and  it 
does  not  vary  the  case  that  the  bill 
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of  sale  appears  on  the  registry  as 
ab  o'ute.  Id  Walton  v.  Oronly,  the 
assiguee  of  a  lease  was  in  like  man- 
ner permitted  to  defend  an  action 
which  had  been  brought  against  him 
for  the  rent,  by  proof  that  his  as- 
signor, the  lessee,  was  entitled  to 
redeem  and  therefore  answerable  in 
equity  to  the  lessor;  see  notes  to 
Keech  v.  Hall,  1  Smith's  Lead.  Cases, 
892,  7  Am.  ed. ;  Calvert  v.  Bradley^ 
16  Howard,  680;  Astor  v.  Hoyty  5 
Wendell,  603.  *  Such  evidence  is  ad- 
missible  in  a  court  of  equity,  or 
01  equitable  principles,  but  cannot 
b3  received  by  a  tribunal  which 
proceeds  according  to  the  strict 
course  of  the  common  law,  and  only 
takes  cognizance  of  the  legal  title; 
Abbott  V.  Hanson,  4  Zabriskie,  493 ; 
Webb  V.  Rice,  6  Hill,  219;  Bank 
V.  Bridge  Co.,  6  Har.  A  John. 
128;  Reading  v.  Wetston,  8  Conn. 
117;  HaU  v.  Jetoell,  7  Greenleaf, 
435;  Bryant  v.  Crosby,  36  Maine, 
562 ;  Oeorge  v.  Morris,  23  Arkansas, 
121 ;  Bragg  v.  Masde,  38  Ala.  89. 

In  general,  every  one  may  re- 
deem who  would  have  an  interest 
in  or  lien  upon  the  land  if  it  were 
reconveyed;  AveriU  v.  Taylor,  4 
Sahlen  44;  and  hence  the  right  of 
rv'demption  may  be  exercised  by  a 
lessee,  by  a  judgment  creditor,  or  by 
an  assignee,  although  the  deed  under 
which  he  claim^^  is  voluntary,  or  for 
an  inadequate  con-iideration  ^Anony- 
mous, 3  Atkyns,  313;  Chanland 
V.  Boerum,  23  Barb.  201 ;  Basley  v. 
Myrick,  36  Maine,  58),  by  a  dowress, 
(^Bell  V.  The  Mayor  of  New  York, 
10  Paige,  49;  Mills  v.  Van  Voorhis, 
2'^  Barb.  125;  Jackson  v.  Dewett,  6 
Cowen,  316 ;  Cunningham  v.  Knight, 
1  Barb.  399),   or  by  one  who,  hav- 


ing paid  the  debt  as  a  surety,  is  en- 
titled to  subrogation ;  AveriU  v.  Tay- 
lor; vol.  1,  p.  136,  notes  to  Dering 
V.  Earl  of  Winchehea, 

The  American  authorities  concur 
with  the  English  that  where  the 
lapse  of  time  would  preclude  a  re- 
covery in  ejectment,  it  will  be  an 
answer  to  a  bill  to  redeem ;  Hughes  v. 
Edwards,^  Wheaton,  489;  Sheers. 
The  Bank  of  Pittsburgh,  16  Howard, 
571;  Montgomery  v.  Chadwiek,  7 
Clarke  (Iowa),  114;  Hcdlesyv.Jaek- 
son,  66  Illinois,  140.  Hence  the 
statute  of  limitations  is  taken  as  a 
guide,  and  when  it  prescribes  fifteen 
years  as  the  period  beyond  which 
an  entry  shall  not  be  made,  a  mort- 
gagor who  does  not  come  forward 
within  that  time  will  be  barred; 
Skinner  v.  Smith,  1  Day,  124 ;  Jar- 
vis  V.  Woodruff,  22  Conn.  548 ;  and 
it  was  held  in  the  case  last  cited 
that  a  feme  covert  who  has  been 
invested  with  the  jus  disponeruii  by 
statute  must,  so  far  as  her  property 
is  concerned,  be  r^arded  as  if  she 
were  sole. 

Estate  of  Mortgagei:. — Al- 
though ^the  mortgagee  holds,  the 
land  as  a  security,  he  still  has 
the  legal  title,  and  may  use  il  in 
any  way  that  is  not  inconsistent 
with  the  equity  of  the  mortgagor ; 
see  Ewer  v.  Hobbs,  5  Metcalf ;  Cbn- 
rad  V.  The  Atlantic  Ins.  Co.,  1  Pe 
ters,  441.  A  mortgagee  Is  conse- 
quently entitled  to  enter  upon  or 
bring  ejectment  for  the  premises,  as 
against  the  mortgagor  and  those 
claiming  under  him  subsequently 
to  the  mortgage;  Keech  v.  Holly 
Douglas,  21 ;  1  Smith's  Leading 
Cases,  889,  7th  Am.  ed.;  Blaney  v. 
Bearce,   2  Maine,   132 ;   Broicn  v. 
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Cram,  1  New  Hamp.  169 ;  Erakine 
V.  Townsend,  2  Mass.  493 ;  Beed  v. 
DaviSyA  Pick.  216 ;  Mayo  v.  Fletcher, 
14  Id.  525 ;  Simpson  v.  Ammons,  1 
Biiiney,  176;  Smithy.  ShuteVj  12  Serg. 
&  Rawle,  243 ;  Bagley  v.  TTa/focc,  16 
Id.  245  ;  Knaub  v.  Easik,  2  Watts, 
282;  Hemhaw  v.  WeUs,  9  Hum- 
phreys, 568 ;  Stoney  v.  ShuUz,  1 
Hill,  Ch.  464-;  The  Trustees  of  Jef- 
ferson College  v.  Dickson^  1  Free- 
man, Ch.  474),  and  may,  as  as- 
signee of  the  reversion,  demand 
and  recover  the  rent  accruing  under 
an  anteced'int  lease ;  see  1  Smith's 
Lead.  Case-*,  926,  7  Am.  ed. ;  Moss  v. 
OaUimore,  Douglas,  279 ;  Burden  v. 
Tliayer,  3  Metcalf,  76 ;  Babcock  v. 
Kennedy,  1  Vermont,  457 ;  Massey 
V.  The  U.  S,  Bank,  4  Alabama, 
735.  But  a  mortgagee  not  in 
possession  cannot  maintain  an  ac- 
tion of  trespass ;  Woodward  v. 
Prichett,  8  Gray,  617 ;  and  when  in 
actual  or  constructive  possession  is 
chargeable  with  the  duty  of  account- 
iue:,  not  only  for  the  rents  and  profits 
actually  received,  but  for  all  that 
might  have  been  made  or  collected 
with  reasonable  care  and  diligence 
Saunders  v.  Frost,  6  Pick.  260 
Moore  v.  Cable,  1  Johnson,  Ch.  385 
Van  Burea  v.  Obnstead,  5  Paige,  9 
Bell  V.  The  Mayor  of  New  York, 
10  Id.  49;  Bawling  v.  Stewart,  1 
Bland  22. 

Although  the  legal  title  is  confess- 
edly in  the  mortgagee,  yet  a  court  of 
equity  will  preclude  him  from  using 
it,  except  as  a  security  (/»  the 
matter  of  Bellows,  3  Story,  428, 
439 ;  Hughes  v.  Edwards,  9  Whea- 
ton,  499 ;  Maynurd  v.  Bunt,  5  Pick. 
243;  Winslow  v.  The  Merchants' 
Ins.  Co.,  4  Metcalf,  306 ;   Butler  v. 


Page,  7  Id.  40;  The  Northampton 
Paper  Mills  v.  Avies,  8  Id.  1 ;  Tucker 
V.  Keeler,  4  Vermont,  161 ;  Morey 
V.  McChdre,  lb.  327;  PettingUl  v. 
Evans,  5  New  Hampshire,  54 ;  Smith 
V,  Moore,  11  Id.  55;  Smith  v.  Chod- 
win,  2  Maine,  173;  Froihinghum  v. 
McKusick,  24  Id.  403 ;  Noyes  v.  Stur- 
divant,  18  Id.  104;.  Henshaw  v. 
Wells,  9  Humphreys,  568) ;  and  it  is 
not  less  well  settled  that  the  mort- 
gagor is  equitably  the  owner  as  it 
regards  third  persons,  who  cannot 
allege  the  outstanding  legal  estate  as 
a  reason  why  he  should  not  enter, 
or  maintain  ejectment  or  partition ; 
1  Smith's  Leading  Cases,  890,  7  Am. 
ed.,  notes  to  Keech  v.  HaU;  Fenwick 
V.  Macey,  1  Dana,  276;  Olass  v. 
EUison,  9  New  Hamp.  69;  Willing' 
ton  V.  Gale,  7  Mass.  138;  Groton  v. 
Boxborough,  6  Id.  50;  Snow  v. 
Stevens,  15  Mass.  279 ;  Hitchcock  v. 
Harrington,  6  Johnson,  295 ;  Doe  v. 
McLoskey,  1  Alabama,  708 ;  Ellison 
v.  Daniels,  11  New  Hampshire, 
274 ;  WhUe  v.  WhUney,  3  Metcalf, 
81;  Wilkins  v.  French,  20  Maine, 
111;  Kline  v.  McGuckin,  9  C.  E. 
Green,  411. 

In  some  States  the  mortgagee's 
right  of  entry  has  been  abrogated 
by  statute,  and  he  has  a  mere  lien, 
which  does  not  entitle  him  to  pos- 
session; Bunyan  v.  Mersereau,  11 
Johnson,  534;  Jackson  y.  Craft,  18 
Id.  110 ;  Astor  v.  MUloy,  2  Paige,  68 ; 
Chase  V.  Peck,  21  New  York,  581 ; 
Feidler  v.  Darrin,  50  Id.  441 ;  59 
Barb.  651 ;  Carr  v.  Carr,  52  New 
York,  251 ;  Porter  v.  Green,  4  Clark 
(Iowa),  71;  Kidd  v.  Temple,  22 
California,  255;  Cunningham  v. 
Hawkins,  27  Id.  606 ;  Smith  v.  Parks, 
22  Indiana,  59 ;  Jackson  v.  Carswell, 
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34  Georgia,  279 ;  Chich  v.  WUktts, 
2  Kansas,  384. 

Agreeably  to  the  authorities  in  the 
United  States,  the  estate  of  the 
mortgagee  ceases  on  the  payment  or 
satisfaction  of  the  debt,  and  the 
legal  title  is  thenceforth  in  the 
mortgagor  without  a  reconveyance ; 
Ackla  V.  Ackla,  6  Barr,  228  ;  War- 
ing V.  Smyth,  2  Barb.  Ch.  119; 
Headly  v.  Chapin,  11  Paige,  246; 
Rwihman  v.  Astor^  9  Id.  517  ;  John- 
son  V.  Sherman,  15  California,  287. 

Rights  of  Assignee. — As  the 
mortgagor's  equity  is  patent,  it 
is  necessarily  binding  on  an  as- 
signee of  the  mortgage,  who  takes 
subject  to  the  account  with  the 
mortgagor  and  will  have  no  right 
that  could  not  have  been  enforced 
by  the  mortgagee;  The  Ipswich 
Man.  Co.  v.  Story,  5  Metcalf,  310 ; 
Mc  Given  v.  Wheelock,  7  Barbour, 
22 ;  Emerson  v.  Atwatery  7  Michi- 
gan, 12;  Decker  y.  Leonard,  6  Lans- 
ing, 264 ;  ante,  1671,  notes  to  Byall  v. 
Bowles.  Hence,  an  assignment  of  the 
debt  though  merely  by  parol,  will 
draw  the  mortgage  with  it  and  enable 
the  assignee  to  avail  himself  of  the  re- 
medies incident  to  the  legal  title  (^Betz 
V.  Hubner,  1  Penrose  &  Watts,  280 ; 
Donley  v.  Hays,  17  Serg.  &  Rawle, 
400  ;  Jackson  v.  Blodget,  5  Cowen, 
202;  Emmanuel  v.  Hunt,  2  Ala- 
bama, 190; ;  Fisher  v.  Otis,  3  Penney 
(Wisconsin),  78 ;  Martineau  v.  Mc- 
Callum,  lb.  455) ;  while  nothing  will 
pajBS  under  an  assignment  which  is 
limited  in  its  operation  to  the  estate, 
and  does  not  confer  a  right  to  the 
amount  which  the  mortgage  was  in- 
tended to  secure  {Bell  v.  Morse,  6 
New  Hamp.  205 ;  Ellison  v.  Dan- 
iels, 11  Id.  274;  Dearborn  v.  Tay- 


lor, 18  Id.  153 ;  Jackson  v.  Bran- 
son, 19  Id.  325 ;  Wilson  v.  TVtwg?, 
2  Cowen.  195 ;  MerriU  v.  Bartoliek, 
36  New  York,  44 ;  Bailey  v.  Gould, 
Walker.  478 ;  ffiU  v.  Edwards,  11 
Minn.  22 ;  Johnson  v.  Lewis,  13  Id. 
364 ;  Johnson  v.  Oornett,  29  Indiana, 
59),  although  a  conveyance  of  the 
land  may  inure  as  a  transfer  of  the 
debt,  and  consequently  of  the  mort- 
gage, where  such  is  the  design 
{Dorkray  v.  Noble,  8  Maine,  278 ; 
Hunt  V.  Hunt,  14  Pick.  374 ;  Free- 
man V.  McGaw,  15  Id.  82 ;  ante, 
1667,  notes  to  Byall  v.  Bawles) ;  and 
the  rule  is  different  where  the  mort- 
gagee has  entered  into  possession  for 
breach  of  condition ;  Buggies  v. 
Barton,  13  Gray,  506. 

For  like  reasons,  the  proper 
method  of  taking  the  mortgagee's 
interest  in  execution  is  through  an 
attachment,  and  a  levy  and  sale  of 
his  estate  under  a  fieri  fa^eias  will 
be  inoperative  in  equity,  and,  agree- 
ably to  the  view  generally  prevail- 
ing in  the  United  States,  at  law. 
CJonversely,  the  mortgagor  is  re- 
garded as  having  an  estate  which,  if 
not  legal,  is  so  far  actual  that  it  will 
be  bound  by  the  lien  of  a  judgment, 
and  may  be  taken  in  execution  or 
sold  by  the  sheriff,  although  this  is 
an  administration  of  equitable  prin- 
ciples through  the  medium  of  the 
common  law,  and  technically  inde- 
feasible; see  Tharnhill  v.  Gilmer, 
4  Smedes  &  Marshall,  153  ;  Morde- 
cai  V.  Parker,  3  Devereux,  425 ; 
Van  Ness  v.  HyaU,  13  Peters,  2^4  ; 
Bank  V.  TJpmann,  12  Wisconsin, 
499 ;  Street  v.  Sprout,  5  Watts,  272 ; 
Gano  V.  TJwmpson,  7  Id.  416  ;  Tay- 
lor V.  Qyrnelius,  10  P.  R  Smith,  187. 

It  has  been  held  in  some  instances 
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that  as  the  assignment  of  a  debt 
does  not  imply  a  warranty  that  it 
will  be  paid,  so  where  one  of  several 
notes  or  bonds  secured  by  the  same 
mortgage  is  transferred  to  a  third 
person,  the  assignor  will  be  entitled 
to  share  equally  with  the  assignee  if 
the  proceeds  of  the  land  are  not  suf- 
ficient to  satisfy  both,  and  as  a  con- 
sequence, that  one  claiming  subse- 
quently under  the  assignor  will 
stand  in  his  shoes  and  be  entitled  to 
the  same  privilege;  Mohler*  8  Appeal, 
5  Barr,  418;  Donley  v.  Hays^  17 
Serg.  &  Rawle,  400 ;  Henderson  v. 
fferrod,  10  Smedes  &  Marshall,  631 ; 
Cooper  V.  Ullman,  Walker,  Ch. 
251 ;  Moore  v.  Ware,  38  Maine,  496; 
Stevenson  v.  Black,  Sax  ton,  338; 
Page  v.  Pierce,  6  Foster,  317. 

Agreeably  to  the  view  taken  in 
some  of  the  other  States,  a  mort- 
gagee who  assigns  one  of  the  de- 
mands which  the  mortgage  was  in- 
tended to  secure  has  no  claim  on 
the  fund  until  the  assignee  is  paid, 
and  hence  the  latter  will  also  be 
entitled  to  a  preference  over  one 
to  whom  the  remaining  demands 
are  subsequently  transferred ;  see 
Grnaihnalys  v.  Ragland,  1  Randolph, 
466  ;  Oullen  v.  Erwin,  4  Alabama, 
452 ;  The  Bank  of  Mobile  v.  The 
Planters'  Bank,  9  Id.  645 ;  Nelson 
V.  Dunn,  15  Id.  501 ;  Origshy  v. 
^are,  25  Id.  327.  Others,  again,  hold 
that  the  right  to  priority  depends, 
under  such  circumstances,  not  on 
the  date  of  the  assignment,  but  on 
the  time  at  which  the  demands  re- 
spectively mature ;  The  State  Bank 
V.  Tiveedy,  8  Blackford,  447 ;  Stanley 
V.  Beatty,  4  Indiana,  134;  The 
United  States  Bank  v.  Covert,  13 
Ohio,  248 ;  see  The  Bank  of  Eng- 


land V.  Tarleton,  1  Cushroan,  173 
Wright  V.  Parker,  2  Aiken,  212; 
Wood  V.  Trask,  7  Wisconsin,  566 ; 
The  Marine  v.  The  International 
Bank,  9  Id.  57;  Lyman  v.  Smith, 
21  Id.  674.  The  books,  never- 
theless, agree  that  the  question  is 
one  of  intention,  and  when  the 
right  of  priority  is  fixed  by  agree- 
ment at  the  time  of  the  assignment, 
subsequent  purchasers  will  be  bound 
as  well  as  the  parties.  See  The 
Mechanics*  Bank  v.  The  Bank  of 
Niagara,  9  Wend.  410,  413,  ante. 

It  has  been  stated  that  the  as- 
signee of  a  mortgage  is  subject  to 
every  defence  that  would  have  been 
valid  against  the  mortgagee,  unless 
the  assignment  is  sanctioned  by  the 
mortgagor  (ante,  1672,  notes  to  Byall 
y.Eowles;  see  vol.  1,876-880).  If  his 
assent  be  given  by  parol,  it  will  not 
operate  as  an  estoppel  without  proof 
that  the  assignee  gave  value  on 
the  faith  of  the  omission.  On  the 
other  hand,  a  covenant  that  the 
debt  is  due,  or  that  the  mortgagor 
has  no  set  ofiT,  is  primd  facie  conclu- 
sive; and  if  the  mortgagor  should 
show  that  the  covenant  was  obtained 
fraudulently  or  unduly  by  the  mort- 
gagee, the  assignee  may  still  reply 
that  he  is  a  hon&  fide  purchaser. 
Such  a  stipulation  should,  therefore, 
always  be  required  where  a  mort- 
gage is  assigned. 

The  case  of  Twitchell  v.  McMurtrie, 
27  P.  F.  Smith,  383,  might  seem  to  be 
at  variance  with  these  principles,  but 
really  turned  upon  a  point  of  plead- 
ing. The  suit  was  on  a  mortgage 
against  a  feme  covert,  and  the  plain- 
tifiT  filed,  as  part  of  his  case,  a  cer- 
tificate of  no  offset,  sealed  and 
acknowledged  by  her.    She  alleged 
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that  she  had  not  given  any  stich 
acknowledgment,  and  it  was  held 
by  the  court  below,  that  as  she  did 
not  show  in  what  the  acknowledg- 
ment thus  tacitly  admitted  was  de- 
ficient, nor  wherein  it  diifered  from 
that  set  forth  by  the  plaintiff,  he 
was  entitled  to  judgment.  This  de- 
cision was  reversed  by  the  Supreme 
Court,  on  the  ground  that  the  denial 
was  sufficient,  and  raised  an  issue 
which  should  have  been  submitted 
to  a  jury. 

Liability  op  Mortgagee  in 
Possession. — In  general,  a  mort- 
gagee in  possession,  without  fore- 
closure under  an  ordinary  mortgage, 
is  chargeable  with  the  gross  amount 
of  rents  received  or  which  might 
have  been  collected  with  reason- 
able care  and  diligence  {Freytag 
V.  Holland^  8  C.  E.  Green,  41 ; 
Pierce  v.  Eobinson,  13  Caliibr- 
nia,  116),  from  which,  however,  is 
to  be  deducted  the  amount  ex- 
pended for  necessary  expenses  and 
repairs  {Quin  v.  Brittain,  1  Hoff- 
man, Ch.  353 ;  Moore  v.  Cable,  1 
Johnson.  Ch.  387  :  Clark  v.  Smith, 
Saxton,  125,  139) ;  or  if,  by  reason 
of  personal  occupancy  or  otherwise, 
no  rents  have  been  received,  then 
he  will  be  charged  with  a  fair 
occupying  rent;  Montgomery  v. 
Chadudck,  7  Clarke  (Iowa),  134. 
Nor  will  such  mortgagee  be  allowed 
for  the  value  of  permanent  improve- 
ments made  during  his  occupation, 
unless  erected  with  the  consent 
and  approbation  of  the  mortgagor 
(Dougherty  v.  McColgan,  6  Gill  & 
John.  275 ;  Quin  v.  Brittain,  1 
Hoffman.  Ch.  353;  Bell  v.  The 
Mayor,  10  Paige,  Ch.  49;  Eussell 
V.  Blake,    2    Pickering,   505),    or 


even  for  clearing  wild  land  and  thus 
adding  to  its  value  (Moore  v.  Cable, 
1  Johnson,  Ch.  385;  Givens  v. 
McCalmont,  4  Watts,  460);  al- 
though where  the  value  of  the 
improvements  is  disallowed,  the 
mortgagee  will  not  be  charged  with 
the  rent  derived  solelv  from  such 
improvements ;  Moore  v.  Cable ; 
Bell  V.  The  Mayor,  10  Paige,  49. 
"  When  a  mortgagee  in  possession," 
said  the  chancellor,  in  dark  t. 
Smith,  Saxton,  121,  138,  "under- 
takes, without  the  consent  and  ap- 
probation of  the  mortgagor,  to 
make  improvements  on  the  property, 
though  they  be  of  a  beneficial  and 
permanent  character,  he  does  it  at 
his  peril,  and  has  no  right  to  look 
for  an  allowance  at  the  hands  of 
the  mortgagor.  It  would  be  unjust 
that  a  mortgagee,  or  a  voluntary 
purchaser  under  him,  getting  podse^- 
sion  of  the  mortgaged  preipises, 
should  be  at  liberty  to  improve  it 
as  he  thought  most  beneficial  to 
himself,  and  thereby,  perhaps,  de- 
prive the  mortgagor  of  the  power 
of  redeeming.  The  improvements 
may  be  beneficial  in  themselves, 
but  if  the  mortgagor  does  not  choofi« 
to  have  them,  the  mortgagee  has  no 
right  to  impose  them  upon  him. 
*  *  *  There  certainly  can  be  no 
hardship  in  this  rule.  A  mort- 
gagee is  no  more  bound  to  improve 
the  estate  than  the  mortgagor  is. 
If  the  mortgagor  make  improve- 
ments  on  the  premises  after  giving 
the  mortgage,  the  wHole  of  them 
shall  go  to  satisfy  the  mortgage  if 
it  be  necessary.  He  cannot  say  to 
the  mortgagee,  these  improvements 
were  not  embraced  originally  under 
your  lien,  and,  therefore,  you  are 
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not  to  have  the  benefit  of  them. 
And  so,  if  the  improvements  are 
made  by  the  mortgagee,  they  are 
voluntarily  mad6,  and  he  cannot 
turn  around  and  claim  allowance 
for  them.  They  will  inure  to  the 
benefit  of  the  estate,  and  if  he 
should  suffer  a  loss  the  maxim  will 
well  apply,  *  Volenti  nonfit  injuria  f  " 
ante  J  917. 

But  a  different  and  much  more 
liberal  rule  prevails,  when,  by  the 
laches  of  the  mortgagor,  the  improve- 
ments have  been  made  under  a  mis- 
taken impression  that  the  equity  of 
redemption  had  been  barred  by 
lapse  of  time ;  Benedict  v.  Oilman, 
4  Paige,  58 ;  Mieklea  v.  DiOaye,  17 
New  York,  80 ;  Montgomery  v 
Chadwick,  7  Clarke  (Iowa),  114 
Troost  V.  Davis,  31  Indiana,  34 
Roberti  v.  Fleming,  53  Illinois,  198 
or  where,  by  the  terms  of  the 
conveyance,  the  grantee  is  entitled 
to  consider  himself  as  seized  of 
an  absolute  estate ;  Vanherhaise  v. 
Hughes,  2  Beasley,  410;  Barnard 
V.  Jennison,  27  Michigan,  230 ;  Bar 
eon  V.  Cottrell,  13  Minnesota,  194; 
Harper's  Appeal,  14  P.  F.  Smith, 
315. 

In  the  case  last  cited  an  absolute 
deed  was  delivered  to  the  defendant, 
who  thereupon' entered  into  posses- 
sion, and  executed  a  cotemporaneous 
agreement  to  reconvey  the  premises 
to  the  grantor  at  any  time  within 
three  years,  upon  payment  of  a  stipu- 
lated sum.  Upon  a  bill  filed  by  the 
devisees  and  heirs  of  the  grantor, 
nearly  nine  years  after  the  original 
transaction,  it  was  held  by  the  court 
below  that  the  defendant  was  but  a 
mortgagee  in  possession  {ante,  2002), 
and  while  chargeable  with  the  rents, 


should  not  be  allowed  any  credit  for 
repairs  or  permanent  improvements. 
But  on  appeal  to  the  Supreme  Court 
the  latter  portion  of  the  decree  was 
reversed.  "  There  was  no  error  in 
the  decree  to  account,"  said  Shars- 
wood,  J.,  in  delivering  the  opinion, 
"  but  we  do  not  concur  in  the  view 
taken  by  the  learned  president  of 
the  court  below  as  to  the  principles 
upon  which  the  account  should  be 
settled.  We  think  that,  under  the 
facts  and  circumstances  of  the  case, 
the  defendant  should  have  been 
allowed  the  credits  claimed  and 
reported  by  the  master  for  the  re- 
pairs and  improvements  made  upon 
the  premises  during  his  possession. 
However  it  might  be,  if  he  were  a 
mortgagee  under  an  ordinary  formal 
mortgage,  the  rule  ought  not,  we 
think,  to  be  the  same  where,  by  the 
express  agreement  of  the  party 
seeking  equitable  relief,  he  took  and 
held  possession  as  absolute  owner. 
There  is  a  manifest  distinction  be- 
tween the  two  cases  in  reason  and 
justice,  which  are  controlling  guides 
in  a  court  of  equity,  where  no  posi- 
tive rule  of  law  intervenes.  It 
may  be  politic,  wise  and  j  ust  to  adopt 
a  strict  rule  of  accountability  in  re- 
gard to  one  who  holds  the  property 
of  another  confessedly  as  a  pledge 
merely.  He  ought  not  to  be  allowed 
for  permanent  and  costly  additions 
and  improvements  made  without 
the  consent  of  the  mortgagor,  but 
only  for  such  repairs  as  were  proper 
and  necessary  to  preserve  the  estate 
from  dilapidation  and  decay,  not 
even  here,  however,  holding  him  to 
the  proof  of  absolute  necessity. 
There  is  reason  to  say  that  the  real 
beneficial  owner  shall  not  be  sub- 
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jected  to  heavy  charges,  and  in  effect 
perhaps  improved  out  of  his  estate 
by  one  who  has  no  interest  in  it 
beyond  that  of  security  for  his  loan, 
and  thus  indefinitely  prolong  the 
period  of  final  redemption,  if  not 
destroy  it  entirely.  Chancellor  Kent 
remarks,  indeed,  that  "  all  the  cases 
agree  that  the  mortgagee  is  to  be 
allowed  the  expense  of  necessary 
repairs,  and  beyond  that  the  rule  is 
not  inflexible ;  but  it  is  subject  to 
the  discretion  of  the  court,  regulated 
by  the  justice  and  equity  arising 
out  of  the  circumstances  of  each 
particular  case.'  4  Kent's  Com. 
167,  note.  The  only  case  in  this 
State  in  which  the  question  appears 
to  have  been  discussed  and  consid- 
ered is  Oivens  v.  McCalmont  4 
Watts,  460.  The  rule  is  not  laid 
down  there  very  positively,  although 
Judge  Huston  states  that  *  in  the  bet- 
ter opinions  it  would  seem  the  allow- 
ance has  beeo  confined  to  repairs;' 
and  from  the  judgment  we  may  con- 
clude that  the  mortgagee  is  not  to  be 
credited  for  permanent  improve- 
ments, but  at  the  same  time  he  is 
not  to  be  charged  with  the  increased 
rents  received  in  consequence  of  hb 
expenditure  of  that  character.  But 
that  was  the  case  of  a  mortgagee  in 
possession  under  an  orfinary  mort- 
gage,  with  the  clear  understanding 
that  the  equitable  interest  was  in  the 
mortgagor.  Upon  the  evidence  in 
this  case,  however,  it  is  indisputable 
that  both  parties  understood  and 
agreed  that  the  transaction  was  not  a 
mortgage,  but  an  absol ute  sale.  The 
admission  of  Harper,  given  in  evi- 
dence against  him  by  the  complain- 
ants, shows  that  he  so  understood  it. 
Gubbings  declared  the  same  thing 


on  various  uccasious  to  iianet,  a 
witness  of  defendant,  and  to  Wilson 
and  Cooper,  witnesses  produced  on 
behalf  of  the  complainants.  It  is 
true,  that  in  construction  of  law  it 
mattered  not  what  their  understand- 
ing was — it.  was  a  mortgage.  Bat 
when  the  mortgagor  comes  into 
a  court  of  equity,  asking  its  aid  and 
interposition,  it  is  certainly  an  ele- 
ment to  be  taken  into  consideration 
in  determining  the  equity,  which  be 
shall  be  required  to  do  as  the  price 
of  its  assistance,  that  the  defendant, 
with  his  express  assent,  took  posses 
sion  of  the  estate,  with  an  agreement 
to  reconvey  it  to  him  at  a  certain 
fixed  time  and  for  a  certain  sum, 
and  with  no  agreement  to  account 
in  the  meantime. 

"  A  well-read  lawyer  would  have 
informed  Mr.  Harper  that,  notwith- 
standing all  this,  he  was  only  a 
mortgagor ;  but  not  one  layman  out 
of  a  hundred  is  acquainted  with  the 
refined  distinction  between  an  agree- 
ment to  reconvey,  cotemporaneoos 
with  the  deed,  and  a  distinct  and  in- 
dependent contract  to  the  same 
effect  maile  subsequently.  6ub> 
bings,  in  effect,  authorized  Harper  to 
act  as  absolute  owner ;  he  should  be 
held  to  have  consented  to  his  acts  as 
such ;  and,  therefore,  in  the  settle- 
ment of  the  account.  Harper  should 
be  treated  as  the  general  agent  of 
Gubbings,  to  act  in  the  premises 
according  to  his  best  discretion. 
There  is  not  a  single  spark  of  evi- 
dence to  show  any  fraud,  oppres- 
sion, or  want  of  good  faith,  in  Har- 
per, which  should  induce  a  court  of 
equity  to  withhold  fix)m  him  its 
protection  as  an  honest  trustee,  act- 
ing prudently  and    for    the  best. 
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The  improvements  he  made  were 
not  capricious,  costly,  and  extrava- 
gant, but  reasonable,  proper,  and 
beneficial,  increasing  the  actual 
value  of  the  estate  to  the  full  extent 
of  their  cost,  if  not  much  beyond. 
The  learned  judge  below  relied  upon 
Of  egg  v.  Pattersojij  9  Watts  &  Serg. 
197,  where  a  tenant  in  common, 
though  believing  himself  sole  owner, 
had  made  lasting  and  valuable  im- 
provements, yet  he  was  held  not  to  be 
entitled  to  credit  for  them  against  his 
co-teuant.  But  that  was  a  case 
where  one  of  two  tenants  in  com- 
mou,  both  claiming  an  equitable 
title  under  a  vendee,  paid  the  bal- 
ance of  the  purchase  money,  took  a 
deed  to  himself,  went  into  posses- 
sion and  made  the  improvements. 
That  case  was  rightly  decided  under 
its  circumstances,  but  it  is  question- 
able whether  the  decision  would  not 
have  been  different  had  it  appeared 
that  he  had  taken  the  deed  to 
himself  and  gone  into  possession  as 
sole  owner  with  the  knowledge  and 
consent  of  his  companion  ;  in  other 
words,  if  the  mistake  had  been  mu- 
tual. Cases  more  apposite  to  that 
in  hand  are  DUworth^a  Lessee  v. 
Slnderling,  1  Binney,  488,  and  Bee- 
son  V.  Beeson,  9  Barr,  279.  In  the 
former,  a  sum  of  money  was  raised 
for  the  benefit  of  a  poor  clergyman 
and  his  family,  and  placed  in  the 
hands  of  trustees,  '  to  be  by  them 
laid  out  in  the  purchase  of  a  small 
piece  of  ground,  or  in  such  other 
manner  as  to  them  should  seem 
best.'  The  trustees  bought  a  tract 
of  about  sixty-three  acres  and  built 
a  house  upon  it.  In  an  ejectment 
by  the  cestuis  que  trust  they  were 
allowed  a  credit  for  their  expendi- 


tures. Tilghman,  C.  J.,  said :  '  If 
he*  (the  trustee)  had  laid  out  the 
money  in  improper  buildings,  it 
would  have  been  but  reasonable  to 
throw  part  of  the  expenses  on  him. 
But  that  was  not  the  case.  He 
made  no  other  than  plain,  solid 
buildings,  very  necessary  for  the 
land,  aud  by  which  its  value  has 
been  greatly  increased.'  Beeson  v. 
Beeson  was  the  case  of  a  purchase 
by  an  executor  at  an  Orphans' 
Court  sale,  which  was  held  not  to 
be  void,  but  voidable  by  the  de- 
visees or  heirs,  and  to  fasten  upon 
the  purchaser  the  character  of  a 
trustee.  Mr.  Justice  Bell,  after  re- 
ferring to  the  distinction  between 
positive  fraud,  which  by  way  of 
punishment  deprives  the  purchaser 
of  the  laud  bought  without  remu- 
neration, and  the  effect  attributed 
by  policy  to  legal  fraud,  adds,  *  In- 
deed, courts  of  equity  have  not  con- 
fined the  doctrine  of  remuneration 
or  lien  for  repairs  and  improve- 
ments to  cases  of  agreement  or  pur- 
chase. It  is  of  general  application, 
and  is  extended  to  all  cases  where 
the  party  making  the  repairs  and 
improvements  has  acted  bond  fide 
and  innocently,  and  substantial 
benefit  has  been  conferred  on  the 
owner ;  so  that  ex  osquo  et  bono,  he 
ought  to  pay.  As  where— and  the 
illustration  is  directly  apposite  now 
— a  party  lawfully  in  possession, 
under  a  defective  title,  has  made 
improvements,  if  relief  be  asked  in 
equity  by  the  true  owner,  he  will 
be  compelled  to  allow  for  the  im- 
provements ;  Story's  Eq.  §  1237 ; 
Robinson  v.  Ridley^  6  Medd.  2 ; 
Attorney- General  v.  Baliol  College, 
9  Mod.  Rep.  411.    Of  this  DUworth 
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V.  Sinderling^  1  Binney,  488,  ftir- 
nishes  a  signal  instaDce.'  And  see 
Jackson  v.  Mc  Oinneas,  2  Harris,  334, 
where  Beeson  v.  Beeaon  is  cited  and 
approved.  The  equity  of  the  execu- 
tor, who  took  the  estate  supposing 
himself  absolute  owner,  but  was 
converted  into  a  trustee  by  construc- 
tion of  law,  was  no  stronger  than 
was  that  of  the  defendant  here,  who 
took  possession  under  an  absolute 
deed  with  an  agreemeut  to  recon- 
vey,  but  who,  by  a  similar  construc- 
tion of  law,  was  converted  into  a 
mortgagee.  If  anything,  Harper's 
equity  is  bfetter ;  for  Gubbings,  the 
mortgagor,  was  dui  juris  competent 
to  contract  and  manage  his  own 
business,  and  agreed  that  he  should 
take  the  estate  as  absolute  owner. 
It  is  only  upon  the  ground  of  a  gen- 


eral policy  for  the  protection  «if 
needy  debtors  from  the  oppressive 
demands  of  their  grasping  creditor, 
that  the  principle  has  been  estal>- 
lished  that  such  a  transaction  sh.iU 
be  regarded  in  equity  as  a  mort- 
gage, and  that  once  a  mortgage, 
always  a  mortgage.  Will  it  be 
equitable,  under  such  circuinstaoce*, 
to  decree  a  recouv^ance  of  the 
property  increased  in  value  by  sub- 
stantial and  valuable  iraprovemenU 
and  repairs,  at  a  large  expenditure 
of  money,  in  the  most  perfect  g<rKxi 
faith,  without  any  allowance  there- 
for ?  Such  a  result  would,  in  our 
judgment,  be  in  the  highest  degree 
inequitable,  and  not  in  accordance 
with  the  liberal  principles  upon 
which  courts  of  equity  proceed  iu 
analogous  cases." 


[*1082]  *Sni  HARRY  PEACHY  v.  THE  DtJKE  OF 

SOMERSET. 

TRINITY  TERM,  7  GEO.  1.^ 


RBPOBTBD  1  8TRA.  447. 


Penalties  and  Forfeitures.] — A.  hating  incurred  a  forfeiture  of 
copyhold^  by  making  leases  contrary  to  the  custom  of  the  mauor. 
without  license  of  the  lord^  and  by  felling  timber^  digging  stones,  (wJ 
grubbing  up  hedges^  althouah  he  offered  by  his  bill  to  make  a  re<***)/N 
pense,  was  held  not  entitled  to  relief  in  equity. 

The  true  ground  of  relief  against  penalties  is  from  the  original  intoi* 
of  the  case,  where  the  penalty  is  designed  only  to  secure  money;  ayui 
the  Court  can  give,  by  way  of  recompense,  all  that  was  expected  or 
desired. 

The  plaintiff  brought  his  bill  to  be  relieved  acainst  a  forfeiture 
of  his  copyhold,  by  making  leases  contrary  to  the  custom  of  the 
manor,  without  license  of  the  lord,  felling  timber,  digging  stones, 

1 S.  C,  Free.  Ch.  568 ;  2  Eq.  Ca.  Ab.  227,  228. 
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and  drubbing  up  hedges,  oftering  to  make  a  recompense ;  and  on  the 
pleadings,  the  case  was  this: — Sir  Harry,  being  seized  of  a 
copyhold  estate  of  inheritance  of  901,  per  annum,  held  of  the 
manor  of  Petworth,  of  which  the  Puke  of  Somerset  is  lord, 
made  a  lease  of  part  of  it  for  seven  years,  without  license,  at  13^. 
per  annum.  The  Duke,  upon  this,  brings  an  ejectment  against 
all  the  plaintift*'s  copyhold,  which  occasioned  the  plaintiif  to 
bring  a  bill  in  his  own  and  his  infant  son's  name,  for  relief.  The 
Duke,  in  his  answer,  insisting  on  other  causes  of  forfeiture 
besides  the  making  the  lease  without  license,  Sir  Harry  brought  a 
supplemental  bill  of  discovery  and  relief  against  those  other  for- 
feitures. Upon  the  plaintiff's  giving  judgment  ♦in  eject-  r*-i  aqqt 
ment,  subject  to  the  order  of  the  Court,  an  injunction    ^  ^ 

was  granted;  and  now,  upon  the  hearing,  the  case  came  out  to  be 
this : — 

Upon  Sir  Harry's  marriage,  in  1693,  all  the  copyhold  lands 
were  surrendered  to  the  use  of  Sir  Harry  for  life,  with  Remainder 
to  the  first  and  every  other  son  in  tail  male,  in  pursuance  of  an 
agreement  before  marriage  for  that  purpose :  but  no  admittance 
was  ever  taken  upon  that  surrender.  Before  Sir  Harry  came  into 
possession,  there  had  been  a  quarrv  of  stone  in  the  freehald  adjoin- 
ing to  the  copyhold,  and  during  Sir  Harry's  time  it  was  worked  in 
the  copyhold;  but  whether  it  was  first  opened  in  the  copyhold  in 
the  plaintiff's  time  did  not  appear.  The  avenue  to  the  plaintift''s 
house,  which  consisted  both  of  freehold  and  copyhold,  was 
planted  with  timber  trees  by  the  plaintiff's  father.  The  plaintiff 
had  topped  those  trees  that  were  on  the  copyhold  part  of  the 
avenue,  by  which,  from  timber,  they  were  become  pollards. 
There  were  several  hedges  and  boundaries  of  lands  upon  the 
copyhold,  which  the  plaintiff  had  grubbed  up  and  destroyed:  but 
whether  they  w^ere  boundaries  between  copyhold  and  freehold,  or 
only  between  one  part  and  another  of  the  copyhold,  did  not 
appear.  And  in  the  year  1714,  the  plaintiff,  as  before  mentioned, 
let  part  of  the  copyhold  for  seven  years,  without  license,  or  any 
custom  of  the  manor  to  warrant  it. 

Upon  thi&  it  came  in  question,  whether  any  and  which  of  these 
several  acts  are  forfeitures  at  law:  ^nd  if  so,  whether  any  and 
which  of  them  are  relievable  in  equity;  and  if  not,  whether  the 
son's  case  is  to  be  distinguished  from  the  father's. 

First,  whether  these  are  forfeitures  at  law,  which  were  of  four 
sorts:  the  digging  the  quarry,  the  topping  the  timber  trees,  the 
destroying  the  boundaries,  and  making  the  lease  without  license. 

As  to  the  quarry,  the  plaintiff's  counsel  insisted  it  was  opened, 
even  upon  the  copyhold,  in  his  father's  time,  and  so  purged  by 
the  admittance;  and  his  digging  it  since  was  but  like  the  case  of 
a  lessee,  who  may  dig  quarries  and  *mines  that  were  r*-|A04-i 
open  at  the  time  of  his  lease,  though  he  cannot  open   ^  J 

any  new  ones. 

As  to  the  toppinff  of  timber  trees,  which  the  plaintiff  insisted 
was  done  only  for  the  uniformity  of  his  walk,  and  without  design 
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to  injure  the  lord,  it  was  answered,  that  it  was  voluntary  waste, 
and  the  motives  for  doing  it  are  not  material  to  the  lord. 

As  to  the  destroying  of  the  fences,  a  ease  was  cited  out  of 
Litt.  Rep.  264,  Ac,  where  grubbing  up  the  fences  and  removing 
the  boundaries  upon  copyholds  were  held  to  be  forfeitures^  with- 
out distinguishing  between  the  outward  boundaries  and  those 
within  the  copyhold,  as  it  tends  to  the  destroying  of  the  evidence 
relating  to  the  lord's  interest  in  the  estate;  and  it  was  said,  it  is 
on  this  foundation  laid  down,  1  Inst  53,  that  though  a  tenant 
might  cut  down  wood  to  repair  fences  as  he  found  them,  yet  not 
to  make  new  fences. 

As  to  the  making  of  the  lease  without  license,  it  was  acknowl- 
edged on  all  sides  to  be  a  forfeiture  at  law. 

Secondly,  the  next  question  was,  whether,  supposing  all  these 
to  be  forfeitures,  relief  was  proper  in  this  Court,  either  upon  the 
general  case  of  this  sort  of  forfeitures,  or  any  particular  equita- 
ble circumstances  that  may  be  in  the  present  case. 

For  the  particular  equitable  circumstances  of  this  case,  one 
was,  that  the  steward's  deputy  engrossed  and  was  a  witness  to 
the  lease.  This  was  compared  to  the  lord's  being  privy  to  or 
witness  to  such  lease,  which  would  be  held  in  equity  as  permis- 
sion, or  kind  of  license;  and  it  has  been  held,  that  license  granted 
by  a  deputy  steward  was  good.  But  answered,  that  this  rather 
aggravated  the  injury,  by  making  the  lord's  servant  a  party  in 
the  confederacy  to  injure  him. 

Another  circumstance  was  the  plaintiff's  not  having  notice  of 
this  custom.  But  this  is  not  material,  for  the  tenant  comes  in 
under  the  customs  of  the  manor,  and  is  bound  to  take  notice  of 
them;  and  besides,  this  is  common  law. 

r*l  08*^1      "^^^  ^^  those  circumstances  were  not  sufficient  to  ♦ground 
L  J   a  relief  upon,  whether  the  general  nature  of  those  forfeit- 

ures will  not  admit  of  relief. 

In  favor  of  the  plaintiff  it  was  argued,  that  it  is  a  sort  of  maxim, 
that  all  forfeitures  are  odious.  That  copyholds  are  now  become 
a  more  fixed  and  established  estate  than  they  were  formerly,  and 
the  law  itself  has  been  altering  these  hundred  years  very  much  in 
their  favor :  and  therefore,  a  Court  of  equity  ought  to  go  as  much 
in  their  favor,  to  keep  them  out  of  that  vassalage  and  subjec- 
tion which  the  original  nature  of  their  estates  laid  them  under, 
and  which  their  present  fixed  condition  seems  inconsistent  with. 
That  the  forfeitures  are  intended  only  to  secure  the  lord's  rents 
and  services,  and,  therefore,  it  was  very  proper  for  a  Court  of 
equity  to  interpose  and  prevent  his  having  more  than  that  securi- 
And  this  is  agreeable  to  the  common  cases  of  relief  against 

e  penalty  of  a  bond,  and  upon  mortgages  and  conditions  of  re- 
entry on  non-payment  of  a  rent,  and  nomine  pcenae :  in  which 
cases  this  Court  will  not  allow  the  parties  to  take  any  other  ad- 
vantage of  the  forfeitures  than  what  is  necessary  to  satisfy  the 
original  intent  of  the  agreement  The  law  has  annexed  these 
conditions  in  the  case  of  copyholds  instead  of  the  parties;  but » 


th( 
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it  had  soraethinff  else  in  view  by  them  than  the  gaining  of  the 
land  to  the  lord,  this  Court  may  make  amends  to  the  lord,  and 
fulfill  the  design  of  the  law,  and  save  the  estate  to  the  party.  In 
the  case  of  making  a  lease  without  license,  the  intent  of  the  law 
in  making  that  a  forfeiture  is  to  prevent  the  lord's  being  disin- 
herited of  his  interest  in  the  copyhold,  and  to  secure  the  fine  due 
on  a  license  ;  both  which  may  be  easily  secured  by  obliging  the 
tenant  either  to  accept  a  license,  or  make  surrender  and  admit- 
tance, and  pay  the  fine ;  which  will  be  a  complete  recompense  for 
any  injury  the  lord  may  have  suflTered  :  and  then  it  comes  within 
the  common  rule,  that  this  Court  will  relieve  against  forfeitures, 
wherever  a  complete  satisfaction  can  be  made  for  the  injury  which 
is  the  cause  of  the  forfeiture. 

Several  cases  were  cited  :  Shelley  v.  Mason,  in  Lord  Coventry's 
time,  5  Car.  1,  where  a  copyholder  came  into  *this  Court  r*i  Aogi 
to  be  relieved  against  a  forfeiture  by  making  a  lease   ^  ^ 

without  license :  the  lord  was  decreed  to  account  for  the  profits 
he  had  received  since  his  entry,  and  pay  the  costs ;  1  Ch.  Rep.  51, 
where  a  copyholder  was  relieved  by  Lord  Coventry  for  non-pay- 
ment of  fine  on  admittance ;  Cox  v.  Higford^  by  Lord  Harcourt. 
The  bill  was  to  be  relieved  against  a  forfeiture  by  suffering  a 
copyhold  tenement  to  fall  to  ruin,  and  refusing  to  repair  it  for 
thirty  years  together,  though  frequently  ordered  to  do  it  by  the 
lord;  the  Chancellor  refused  to  grant  relief  on  two  accounts — ^his 
obstinacy,  and  the  lord's  having  been  in  possession  nine  years 
after  his  entry,  in  which  case  great  stress  was  laid  on  the  obstmacy 
of  the  copyholder ;  case  of  Rowland  v.  Dean  of  Exon,  where  relief 
was  granted  against  a  forfeiture  by  cutting  timber.  In  Nash  v. 
Lord  Derby ^  the  decree  of  which  was  now  read  in  Court,  the 
plaintiff  having  a  copyhold  tenement  that  wanted  repair,  applied 
to  the  defendant,  the  lord  of  the  manor,  to  have  some  timber  as- 
signed for  that  purpose,  but  the  lord  refused  to  assign  any;  upon 
which  the  plaintiff,  hearing  that  ther«  was  a  custom  in  the  manor 
for  two  tenants  to  assign  timber  for  the  purpose  of  repair,  did  get 
two  tenants  to  make  such  assignment,  and  then  cut  the  trees 
down;  upon  which  ejectment  was  brought,  and  a  verdict  for  the 
lord,  there  being  no  such  custom :  the  plaintiff  brought  his  bill 
for  relief,  which  was  granted  on  his  paying  the  value  of  the  timber 
and  costs  at  law  and  in  equity :  Vmmore  v.  Baven^  where  a 
Quaker,  being  tenant  of  a  copyhold,  refused  to  take  an  oath  of 
fealty,  and  the  lord  entered  for  the  forfeiture,  and  the  tenant  was 
relieved.  Cox  v.  Brown,  1  Ch.  Rep.  170,  a  lease  being  made  on 
condition  not  to  assign  it  without  license,  the  tenant  aid  assign ; 
but  relief  was  granted  on  search  of  precedents ;  it  being  the  case 
of  an  assignee  of  an  executor  makes  no  favorable  circumstance, 
because  there  were  assets  without  it     Thomas  v.  Porter,^  tenant 

» 2  Vera.  664. 

•  2  Vera.  537. 

•Cited  2  Vera.  664. 

« 1  Ch.  Ca.  95 ;  1  £q.  Ca.  Abr.  121,  pi.  8. 
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of  a  copyhold  durante  viduitate,  cut  down  timber  upon  one  copy- 
hold in  order  to  repair  another,  which  was  a  forfeiture,  but  yet 
relief  was  granted  in  this  Court. 

r"!"  10^71  *^  ^^  ^^  ^  difficult  matter  to  ascertain  damages  in  any 
L  J    of  these  cases  of  forfeiture,  it  is  because  there  really  is 

no  damage ;  and  surely  it  is  no  reason  against  relief,  that  the  per- 
son who  seeks  it  has  done  no  injury. 

For  the  defendant,  these  distinctions,  as  to  relief  against  for- 
feitures, were  insisted  on  : — Whether  the  forfeiture  was  for  non- 
feasance or  malfeasance — ^whether  the  condition  was  annexed  by 
law  or  the  party — whether  there  were  any  particular  circum- 
stances of  equity  or  not. 

As  to  the  difference  between  nonfeasance  and  malfeasance,  as 
where  tenant  refuses  to  pay  a  fine  upon  admittance,  this  Court 
will  relieve  on  doing  that  which  he  ought  to  have  done.  The  dif- 
ference is  only  as  to  the  circumstance  of  time,  which  this  Court 
easily  supplies.  So,  where  there  is  only  permissive  -waste,  the 
Court  has  relieved;  but  if,  by  obstinate  refusal,  this  forfeiture  is 
aggravated,  the  Court  will  look  upon  it  as  voluntary  waste,  and 
not  grant  relief,  as  in  the  case  before  cited  of  Cox  v.  Higford. 

All  these  instances  of  forfeiture  in  the  present  case  are  of  vol- 
untary acts.  One  is  making  a  lease  without  license,  which  is  a 
disseizin  of  the  lord  (4  Co.  21  b),  and  an  attempt  to  disinherit 
him.     The  others  are  all  voluntary  wastes. 

The  next  distinction  is  between  conditions  in  law  and  by  the 
party.  The  intention  of  the  parties  is  easy  to  be  discovered,  and 
you  answer  the  end  of  the  contract  if  you  give  them  everything 
they  expected,  which  may  in  many  cases  be  easily  done.  This  is 
the  case  of  all  mortgages,  conditions  of  re-entry  on  non-payment 
of  rent,  Ac.  But  even  in  conditions  of  the  parties,  where  the  as- 
certaining of  the  damage  is  not  plain  and  clear,  the  Court  will 
not  relieve  against  sucn  conditions  or  penalties.  It  was  never 
known  that  this  Court  relieved  against  a  nomine  poenae  for 
ploughing  up  ancient  meadow.  It  was  denied  in  the  duchy  of 
Lancaster  :  Eyre  v.  Hatton, 

But  in  case  of  forfeitures  on  conditions  in  law,  this  Court 
r*1 0^81  ^^^^^°^  relieves.  If  tenant  for  life  makes  a  feoffment,  *or 
I-  -I   levies  a  fine  sur  conusance  de  droit  come  ceo,  &c.,  it  was 

never  pretended  this  forfeiture  could  be  relieved  in  equity.  Or  if 
the  reversioner  brings  waste  on  the  statute  for  recovery  of  the 

S)lace  wasted,  equity  would  not  interpose.  Those  conditions  in 
aw  are  a  sort  of  limitations  of  the  estate  of  the  party :  and  though 
the  intent  of  the  party  is.  never  so  plain,  equity  will  not  alter  the 
legal  construction  of  the  words ;  as  where  by  will  one  gives  an 
estate  to  A.  for  life,  remainder  to  the  heirs  male  of  A.,  equity  will 
not  give  the  son  of  A.  a  remainder,  and  confine  A.'s  to  a  life 
estate,  though  the  intent  was  plainly  so. 

But  though  this  is  generally  the  stAte  of  forfeitures,  yet  there 
may  be  some  circumstances  of  equity  to  ground  relief  upon  ;  and 
wherever  the  Court  has  granted  relief,  it  is  upon  some  such  cir- 
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cumstances  as  where  the  party  who  is  to  take  advantage  of  the 
condition  is  himself  the  means  of  its  heinff  hroke.  It  was  said  by 
Somers,  in  the  case  of  Bertie  v.  Falkland^  that  conditions  precedent 
are  not  relievable,  unless  some  indirect  means  are  used  bv  the 
party  to  prevent  the  performance.  So,  in  the  case  of  Hammond 
V.  AingCy  beforj&  the  present  Chancellor,*  where  a  lord  of  a  manor 
tells  one  that  had  a  freehold  held  of  his  manor,  that  it  was  copy- 
hold, and  he  must  be  admitted  by  copy  of  court  roll,  and  pay  a 
fine,  the  lord  was,  in  this  Court,  obliged  to  erase  the  admittance, 
and  repay  the  fine. 

The  third  question  relates  to  the  infant  plaintiff— whether  he  is 
in  any  better  condition  than  the  father. 

It  was  admitted  on  all  hands,  that,  if  an  admittance  had  been 
taken  pursuant  to  the  surrender  upon  the  marriage,  the  son,  being 
remainderman,  could  not  be  prejudiced  as  to  his  estate  bv  the  for- 
feiture of  the  tenant  for  life :  only  in  that  case  the  bill  was  too 
early  for  the  son,  whose,  interest  was  not  concerned  till  the  death 
of  the  father. 

But  though  the  son  had  no  legal  right,  yet  there  being  a  sur- 
render to  his  use,  and  this  pursuant  to  a  marriage  agreement,  it 
shall  be  con^dered  in  a  Court  of  equity  as  *if  it  had  r*inoQ-| 
been  executed ;  and  the  infant  would  be  very  proper  to   L  J 

bring  a  bill  in  this  Court  against  the  father  and  the  lord,  in  order 
to  admit  his  father,  pursuant  to  the  surrender,  that  he  might  in 
law  be  entitled  to  the  remainder. 

On  the  other  side  it  was  said  that  Sir  Harry,  not  being  admitted 
upon  that  surrender,  continued  tenant  under  his  former  admits 
tance :  and  the  lord  was  no  party  to  or  concerned  in  the  mar- 
riage settlement:  his  title  was  paramount  to  that,  and  conse- 
quently the  forfeiture  affected  the  inheritance,  and  should  not  be 
subject  to  or  limited  by  the  private  trusts  or  transactions  of  the 

parties. 

/ 

Lord  Chancellor  Macclesfield. — This  is  a  point  of  so  great 
consequence,  that  if  relief  could  be  given  in  this  Court,  it  is 
strange  it  should  not  have  been  found  out  long  ago.  The  for- 
feitures in  those  cases  arise  purely  from  the  imbecility  of  the 
copyholder's  estate.  He  was  originally  merely  tenant  at  will, 
and  is  so  still  on  all  accounts  but  as  to  the  continuance  of  his 
estate.  There  have  been,  indeed,  very  favorable  constructions 
for  the  copyholder  in  that  particular,  because  he  is  called  tenant 
at  will,  secundum  consuetudinem  manerii;  it  has  been  held,  the 
lord  cannot  determine  his  will  but  according  to  that  custom. 
The  true  meaning  of  those  words,  secundum  consuetudinem 
manerii,  was  not  to  bound  the  lord's  pleasure  in  the  determina- 
tion of  his  will,  but  that  the  tenant,  as  long  as  he  continued 
tenant,  was  to  hold  his  land  under  those  terms  and  conditions 
which  the  custom  had  established. 

J  3  Ch.  Ca.  134. 
Lord  Macclesfield. 
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These  matters,  which  are  mentioned  as  forfeitures,  are  indeed 
limitations  of  the  estate;  such  as  determine  it  when  they  hap- 
pen. Tenant  for  life  making  a  greater  estate  than  his  own,  gives 
up  or  surrenders  the  right  he  nad  before,  and  yet  he  does  no 
damage  to  the  remainderman.  So,  tenant  by  copy,  taking  upon 
him  to  make  a  greater  estate  than  by  law  he  may,  and  contrary 
to  the  nature  of  his  estate,  does  by  that  determine  his  estate; 

r*10901  **^^  ^^^  ^^  made  it  so;  and  what  is  there  in  this  case 
L  -»   to  ground  relief  upon,  and  require  me  to  set  aside  the 

law? 

It  is  a  hard  law,  and  therefore  the  party  must  not  be  subject  to 
it;  but  is  not  this  directly  repealing  the  law? 

In  an  action  of  waste  for  recovery  of  the '  place  wasted,  it  is 
certain  and  admitted  this  Court  cannot  relieve ;  and  yet  this  may 
be  called  a  veiy  unconscionable  thing.  But  is  it  so  to  take 
advantage  of  a  law  which  is  known  ana  equal  to  all  ?  Nor  can  I 
see  any  difference,  whether  the  statute  makes  this  condition  or 
the  common  law  makes  it. 

It  is  not  sufficient  to  say^  here  is  no  damage  in  this  case^  and  tfiere- 
fore  it  is  there  can  be  no  recompense  given  by  this  Court;  for  it  is  the 
recompense  that  gives  this  Court  a  handle  to  grant  relief. 

The  true  ground  of  relief  against  pavulMes  is  from  the  original 
intent  of  the  case,  where  the  pemdiy  is  designed  only  to  secure  money ^ 
and  the  Court  aives  him  all  that  he  expects  or  desired;  but  it  is  quite 
otherwise  in  the  present  case.  These  penalties  or  forfeitures  were 
never  intended  by  way  of  compensation,  for  there  can  be  none. 

But  even  in  the  case  of  copyholds  there  are  some  cases  of 
forfeitures  intended  for  a  different  purpose ;  as  for  non-payment 
of  rent  or  fines,  which  are  only  by  way  of  security  of  the  rent 
or  fine;  and,  therefore,  when  these  are  paid  afterward,  with  inter- 
est, the  money  itself  is  paid  according  to  the  intent,  only  as  to  the 
circumstance  of  time;  which  is  the  true  foundation  of  the  relief 
which  this  Court  giVes  in  those  cases. 

Cases  of  agreements  and  conditions  of  the  party  and  of  the 
law  are  certainly  to  be  distinguished.  You  can  never  say  the 
law  has  determined  hardly,  but  you  may  that  the  party  has  made 
a  hard  bargain. 

Thus  it  stands  on  the  general  state  of  these  kind  of  forfeitures. 
But  what  equitable  circumstances  are  there  peculiar  to  this  case? 
r*10Qn  ^^  ^®  certain  there  mav  be  circumstances  *  which  may 
L  -•   make  it  fit  and  equitable  for  this  Court  to  relieve,  either 

in  these  cases  or  in  actions  on  the  Statute  of  Waste.  If  the  lord 
should  give  the  tenant  encouragement,  by  parol  onlv,  to  pull 
down  a  messuage,  and  he  did  it  accordingly,  this  might  induce  the 
Court  to  prevent  the  lord's  taking  advantage  of  a  fraudulent  act 
of  his  own.  In  the  present  case,  if  the  lord  had  been  present 
at  the  making  of  the  lease,  and  advised  it,  relief  might  be  reason- 
able; but  the  steward's  standing  by,  or  even  engrossing  the 
lease,  is  rather  a  circumstance  against  relief,  as  it  looks  nke  a 
confederacy  to  cheat  the  lord,  and  break  the  customs  of  the  manor. 
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As  to  the  other  cases  of  forfeiture  relating  to  the  quarry,  the 
topping  of  the  trees,  and  the  destroying  of  the  boundaries,  there 
does  not  enough  appear  to  determine  whether  they  are  legal  for- 
feitures or  not  ;^  but  if  they  are,  I  think  they  are  all,  as  the  mak- 
ing of  the  lease,  under  the  same  consideration  in  this  Court,  and 
not  proper  for  relief. 

As  to  the  infant,  his  case  does  not  seem  as  yet  ripe  for  this 
Court ;  but  it  may  be  a  question  how  far  his  equitable  interest 
will  entitle  him  to  be  secured  against  these  forfeitures. 

I  am  apprehensive  the  lord  must  always  have  such  a  tenant 
upon  his  lands  as  may  be  sufficient  to  answer  all  demands,  and 
capable  of  committing  forfeitures. 

Suppose  one  lets  a  trustee  be  admitted  for  him,  who  commits  a 
forfeiture ;  no  doubt  the  estate  would  be  forfeited,  and  the  cestui 
que  trust  would  have  no  equity  against  the  lord. 

Suppose  the  trustee  should  die  without  heir,  the  lord  would  be 
entitled  by  escheat,  without  being  subject  to  the  trust* 

The  person  who  is  the  legal  tenant  is  subject,  with  regard  to 
that  estate,  to  all  the  imbecilities  of  that  estate ;  if  not,  by  the 
means  of  a  trust,  a  copyhold  would  be  entirely  discharged  from 
all  those  imperfections  it  labors  under,  and  the  lord's  interest  be 
taken  away ;  for  the  lord  can  take  advantage  of  nobody's  acts  but 
those  of  his  *tenant.  He  is  not  at  all  concerned  with  r+ioooi 
the  private  agreements  or  trusts  of  the  parties.  ^  J 

In  the  present  case,  suppose  Sir  Harry  admitted  according  to 
the  surrender,  the  infant  is  then  tenant  in  remainder,  and  the 
father's  act  cannot  prejudice  the  son,  who  is  now  admitted  as  a 
distinct  tenant.  But  till  admittance  the  son  is  no  tenant ;  and 
suppose,  when  he  comes  of  age,  he  should  release  to  his  father, 
there  would  be  no  occasion  for  any  admittance  at  all,  but  Sir 
Harry  would  continue  tenant  upon  his  old  admittance.  The  lord 
is  not  bound  to  take  notice  of  anything  but  what  appears  on  the 
Court  rolls. 

I  am,  therefore,  apprehensive  it  will  be  a  hard  case  to  relieve 
the  son.  But  I  agree  that,  .if  the  lord's  fine  for  admittance  be 
paid,  though  there  was  no  actual  admittance,  since  the  lord  re- 
ceived all  the  advantage  that  could  be  had  from  the  admittance, 
it  might  be  a  good  reason  for  relieving  the  son ;  and  then  it 
might  be  proper,  perhaps  even  now,  for  the  son  to  brings  a  bill 
against  his  father  and  the  lord,  in  order  to  have  his  father  admitted 
pursuant  to  the  surrender.  But  it  does  not  appear  whether  the 
fine  was  paid. 

I  should,  therefore,  for  these  reasons,  dismiss  the  bill  absolutely. 
But,  since  the  points  of  law  are  disputed  as  to  all  the  forfeitures, 
excepting  the  making  of  the  lease,  which  concern  other  parts  of 
the  copyhold,  and  since  judgment  in  ejectment  is  given,  which 
would  take  in  other  lands  as  well  as  those  comprised  in  the  lease, 
I  think  the  bill  should  be  retained  till  the  points  of  law  are  tried 

^See  Dearden  ▼.  Evans,  5  Mee.  4;  W.  11 ;  ffoyU  ▼.  Coupe,  Id.  450. 
'  But  see  now,  4  &  5  WiU.  4,  c.  23,  as.  9,  3. 
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at  law  upon  the  ejectment,  which  the  plaintiff  shall  immediately 
receive  declarations  in,  and  plead  to  trial. 

As  to  costs,  they  shall  wait  the  event  of  the  trial ;  and,  as  to 
them,  I  think  the  equity  of  them  will  depend  upon  the  issue  of 
that;  if  the  plaintiff  recovers  there,  he  should  pay  costs  here,  be- 
cause he  had  no  occasion  to  come  into  this  Court,  excepting  as  to 
the  discovery.  If  the  Duke  gets  the  better,  I  think,  as  this  is  a 
point  of  equity  that  has  not  been  fully  settled  before,  and  in  such 
case  it  is  natural  for  a  man  to  struggle  the  most  to  retain  his 
r*109^1  ®^^^®>  *^*  would  be  too  hard  to  make  him  lose  his  estate 
'-  ^   and  pay  costs  likewise. 

As  to  the  infant,  I  will  not  dismiss  the  bill  absolutely,  but 
without  prejudice,  because,  being  an  infant,  he  may  not  hate 
made  the  best  of  his  case. 


[*1094]  *SLOMAN  v.  WALTER. 

1  BBO.  C.  C.  418. 

Penalty  when  Relieved  against.] —  Where  the  pendty  of  a  band 
is  only  to  secure  the  enjoyment  of  a  collateral  object^  equity  will  grant 
an  injunction  against  a  suit  for  the  recovery  of  ity  and  an  issue 
quantum  (lamnijicatuSj  to  try  the  real  damage. 

Upon  showing  cause  why  an  injunction  should  not  be  dissolved, 
the  case  appeared  to  be  thus :  That  the  plaintiff  and  defendant 
were  partners  in  the  Chapter  Coffee-house,  and,  upon  enterinff 
into  the  partnership,  it  had  been  agreed  that  the  business  should 
be  conducted  entirely  by  the  plaintiff,  but  that  the  defendant 
should  have  the  use  of  a  particular  room  in  the  house  whenever 
.he  thought  proper.  And,  in  order  to  enforce  this  agreement,  a 
bond  was  entered  into  by  the  plaintiff  to  the  defendant  in  the 
penalty  of  500Z.  After  some  time,  the  defendant  demanded  the 
use  of  the  room,  and  being  refused  brought  an  action  for  the 
penalty  of  the  bond.  Plaintiff  filed  this  bill,  praying  an  issue  to 
try  quantum  damnificatus,  and  an  injunction  in  the  meanwhile. 
He  obtained  an  injunction  till  answer  or  further  order;  and  the 
answer  being  now  come  in,  the  only  question,  in  respect  to  con- 
tinuing the  injunction  till  the  hearing,  was,  whether  the  penalty 
of  the  bond  was  merely  intended  as  a  security  for  the  enjoyment 
of  the  room,  or  in  the  nature  of  assessed  damages  between  the 
parties. 

Mr.  Scott  and  Mr.  Harvey,  for  the  defendant,  contended  the 
injunction  ought  to  be  dissolved,  and  the  defendant  permitted  to 
have  his  remedy  upon  the  bond.     It  was  impossible  a  jury,  upon 


PEACHY  V.    DUKB   OF   SOMERSET. — SLOMAN   V.   WALTER.      2023 

an  issue  of  quantum  damnificatus,  *could  assess  any  other  ruciAor:-] 
damages  than  those  already  assessed  by  the  parties  them-    L  J 

selves.  They  referred  to  the  ease  in  the  House  of  Lords,  where 
6^.  per  'acre  penalty  for  plowing  up  meadow  land  was  reserved 
in  a  lease,  and  the  Court  of  Chancery  having  relieved  against  the 
penalty,  and  directed  an  issue  to  try  the  actual  damage,  the 
decree  was  reversed:  Rolfe  v.  Peterson^  2  Brown's  Pari.  Cases, 
470,  Toml.  edit,  and  also  cited,  Roy  v.  The  Duke  of  Beaufort^  2 
Atk.  190,  and  TaU  v.  Rt/land,  1  Ch.  Ca.  183. 

Lord  Chancellor  Thurlow  said,  the  only  question  was,  whether 
this  was  to  be  considered  as  a  penalty  or  as  assessed  damages. 
The  rule  that,  where  a  penalty  is  inserted  merely  to  secure  the 
enjoyment  of  a  collateral  object,  the  enjoyment  of  the  object  is 
considered  as  the  principal  intent  of  the  deed,  and  the  penalty 
only  as  accessional,  and  therefore  only  to  secure  the  damage 
really  incurred,  is  too  strongly  established  in  equity  to  be  shaken. 
This  case  is  to  be  considered  in  that  light.  The  injunction  must 
be  continued  till  the  hearing. 


Lord  Macclesfield,  io  the  principal  case  of  Peachy  v.  Duke  of  Somerset^ 
puts  the  jurisdiction  of  equity  to  give  relief,  in  cases  where  forfeitures  or 
penalties  may  be  insisted  upon  at  law,  on  the  only  foundation  upon  which 
it  can  properly  be  maintained,  viz.,  that  the  true  ground  of  relief  is  from 
the  original  intent  of  the  ceue,  and  the  Court  can  give  a  party,  by  way  of 
recompense,  all  thai  he  expected  or  desired.  He,  however,  seems  to  confine 
the  cases  in  which  equity  interferes,  to  those  in  which  the  penalty  is  only 
designed  to  secure  a  sum  of  money.  The  principal  case,  however,  of 
Sloman  v.  Walter  shows  that  the  jurisdiction  of  equity  is  not  of  so  limited 
a  nature,  but  is  extended  to  cases  where  the  penalty  is  inserted,  not 
merely  to  secure  the  payment  of  money,  but  the  performance  of  some  coU 
lateral  a>cL  The  origin  of  the  doctrine,  indeed,  as  Lord  Eldon  has 
remarked,  is  probably  to  be  attributed  to  those  cases  in  which  relief  was 
giv^n  originally  with  reference  to  non-payment  of  money  at  the  specified 
time ;  the  Court  holding  that,  by  the  payment  of  interest,  the  party  was 
put  in  just  the  same  state  as  if  the  principal  had  been  paid  at  the  time 
stipulated;  though  he  adds,  *in  condemnation  of  the  doctrine,  r^iciAQfi-i 
"  The  failure  of  the  payment  at  the  time  may  be  attended  with 
mischievous  consequences,  that  never  can  be  cured  in  a  rational  sense  by 
subsequent  payment,  with  the  addition  of  interest:"  Reynolds  v.  Pitt,  19 
Ves.  140. 

The  most  familiar,  and  perhaps  earliest  case,  in  which  equity  gave 
relief  against  penalties,  was  in  the  case  of  a  penalty  to  a  common  bond, 
the  meaning  of  inserting  which  is  evidently  to  secure  the  payment  of  the 
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principal  and  interest ;  but  the  interference  of  equity  in  relieving  from 
the  penalty  in  such  case  was  rendered  unnecessary  by  4  &  5  Anne,  c.  16, 
8S.  12  &  13,  by  which  the  contract  was  in  effect  rendered  incapable  of 
being  enforced,  even  at  law,  to  the  extent  of  the  penalty ;  but  the  debtor 
was  discharged  on  paying  principal,  interest,  and  costs. 

Upon  the  same  principle,  when  an  estate  at  law  becomes  the  absolute 
property  of  the  mortgagee,  in  consequence  of  the  non-payment  of  the 
mortgage  money  at  the  appointed  time,  Courts  of  equity  at  an  early 
period,  looking  at  the  original  intention  of  the  parties,  and  considering 
that  payment  of  principal,  interest,  and  costs,  was  an  adequate  compensa- 
tion to  the  mortgagee,  decreed  that  the  mortgagor  might  redeem  on  mak- 
ing such  payment.    See  ante,  p.  '''1046. 

Where,  as  in  the  principal  case  of  Sloman  v.  Walter,  the  intent  of  the 
insertion  of  a  penalty  in  an  instrument  is. merely  to  secure  the  perform- 
ance of  some  collateral  act  or  undertaking,  the  bill  will  be  retained, 
and  an  issue  quantum  damnificatus  directed,  and  relief  ^ will  be  granted 
upon  payment  of  the  damages  as  assessed  by  a  jury.  Thus,  in  Hardy  t. 
Martin,  1  Bro.  C  C.  419,  n.,  the  plaintiff  and  defendant  had  been  part- 
ners as  brandy  merchants;  and  on  the  plaintiff's  quitting  the  business, 
and  selling  the  lease  and  good-will  of  the  shop  to  the  defendant  for  300/., 
he  entered  into  a  bond  in  600/.  penalty  not  to  sell  for  nineteen  years  any 
quantity  of  brandy  less  than  six  gallons,  within  the  cities  of  London  and 
Westminster,  or  five  miles  thereof,  or  to  permit  any  person  so  to  do  in  his 
name.  Upon  an  action  being  brought,  and  a  verdict  obtained  for  the 
penalty,  the  plaintiff  filed  his  bill,  praying  that  an  account  might  be 
taken  of  the  actual  damage  sustained  by  the  defendant,  and  an  issue 
directed  for  that  purpose;  and  that,  on  payment  of  the  damages,  the 
defendant  might  be  restrained  from  taking  out  execution  for  the  penalty 
of  the  bond.  Lords  Commissioners  Loughborough,  Ashurst,  and  Hotham, 
upon  a  motion  to  dissolve  the  injunction,  and  cause  shown,  continued  the 
injunction,  i^nd  directed  an  issue,  when  the  jury  gave  a  verdict  for  the 
plaintiffs  at  law  (defendants  in  equity),  with  1^.  damages:  S,  C,  1  Cox, 
26 ;  Benson  v.  Gibson,  3  Atk.  395 ;  Errington  v.  Aynesley,  2  Bro.  C.  C. 
r*10QTl  ^^^'  *^^®''®  there  is  a  debt  actually  due,  and  in  respect  of 
that  debt  a  security  is  given,  be  it  by  way  of  mortgage,  or  b^  it 
by  way  of  stipulation  that  in  case  of  its  not  being  paid  at  the  time 
appointed  a  larger  sum  shall  become  payable,  and  be  paid,  in  either  of 
these  cases  equity  regards  the  security  that  has  been  given  as  a  mere 
pledge  for  the  debt,  and  it  will  not  allow  either  a  forfeiture  of  the  property 
pledged,  or  any  augmentation  of  the  debt  as  a  penal  provision,  on  the 
ground  that  equity  regards  the  contemplated  forfeiture  which  might  take 
place  at  law  with  reference  to  the  estate  as  in  the  nature  of  a  penal 
provision,  against  which  equity  will  relieve  when  the  object  in  view,  viz., 
the  securing  of  the  debt,  is  attained,  and  regarding  also  the  stipulation  for 
the  payment  of  a  larger  sum  of  money,  if  the  sum  be  not  paid  at  the  time 
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it  18  due,  as  a  penalty  and  a  forfeiture  against  which  equity  will  relieve. 
Per  Lord  Hatherley,  C,  in  Thompson  v.  Hudson,  4  L.  R.  Ho.  Lo.  15. 

The  reservation,  however,  of  a  right  to  have  full  payment  of  money 
actually  due  on  an  existing  contract,  should  there  be  a  failure  to  pay  a 
smaller  sum  on  a  day  certain,  cannot  be  treated  as  a  penalty ;  therefore, 
where  a  certain  sum  of  money  is  due,  and  the  creditor  enters  into 
arrangements  with  his  debtor  to  take  a  lesser  si^m,  provided  that  sum  is 
secured  in  a  certain  way  and  paid  at  a  certain  day,  but  if  any  of  the  stipu- 
lations of  the  arrangement  are  not  performed  as  agreed  upon,  the  creditor 
is  to  be  entitled  to  recover  the  whole  of  the  original  debt,  such  remitter  to 
his  original  rights  does  not  constitute  a  penalty,  and  equity  will  not  inter- 
fere to  prevent  its  observance :  Thompson  v.  Hudson j  4  L.  R.  Ho.  Lo.  1, 
reversing  8,  C,  2  L.  R.  Eq.  612 ;  2  L.  R.  Ch.  App.  255 ;  and  see  Ex 
parU  Bennet,  2  Atk.  527 ;  Davis  v.  Thomas,  1  Russ.  &  My.  506 ;  Ford 
v.  Chesterfield,  19  Beav.  428. 

A  contract  in  a  certain  event,  not  that  the  amount  of  the  debt  should 
be  increased,  but  that  the  time  of  its  payment  should  be  accelerated,  will 
not  fall  within  the  principle  of  the  cases  before  discussed.  Thus,  in  Sterne 
V.  Beek,  11  W.  R.  (L.  J.),  791,  where  a  mortgage  provided  for  the  pay- 
ment of  sums  by  installments,  and  contained  a  stipulation  for  payment  of 
the  whole  sum  due,  in  default  of  payment  of  any  such  installments,  it  was 
held  by  the  Lords  Justices,  reversing  the  judgment  of  Sir  John  Stuart,  V. 
C.  {lb.  587),  that  such  proviso  was  binding,  and  was  not  in  the  nature  of 
a  penalty :  and  see  Stanhope  v.  Manners,  2  Eden,  197.  But  such  stipu- 
lation may  be  waived  :  Langridge  v.  Payne,  2  J.  &  H.  423. 

Although  at  common  law  the  plaintiff  on  proof  of  a  breach  of  an 
^agreement  could  recover  the  full  amount  of  the  penalty  for  its  p^-^Qj>, 
non-performance  (Betts  v.  Bureh,  4  H.  &  N.,  510),  by  the  statute   *-  ■' 

8  &  9  Wm.  3,  c.  11,  s.  8,  which  relates  to  actions  upon  any  bond,  or  on 
any  penal  sum  for  non-performance  of  any  covenant  or  agreement  con- 
tained in  any  indenture,  deed,  or  writing,  no  more  than  the  actual  damages 
are  recoverable  at  law :  see  Beckham  v.  Drake,  2  H.  L.  Ca.  579, 598,  628 ; 
Betts  V.  Bureh,  4  H.  &  N.  506,  and  the  authorities  there  cited,  with  regard 
to  which  Bramwell,  B.,  observes,  lb,  p.  511,  "  That  it  is  remarkable  that 
from  the  first  to  the  last  the  statute  (8  &  9  Will.  3,  c.  11)  is  not  men- 
tioned. It  seems  as  if,  by  some  singular  instinct,  the  Courts  have  been 
right,  though  without  referring  to  the  statute  by  which  they  ought  to  have 
bc^n  governed.  I  believe  that  the  reason  is,  that  the  judges  have  consid- 
ered when  equity  would  have  relieved  :"  see  1  Wms.  Saund.  58,  note  1. 

From  a  very  early  period,  equity  would,  at  any  indefinite  time  after  a 
tenant  had  incurred  forfeiture,  and  been  ejected  for  non-payment  of  rent 
at  a  particular  time,  under  a  stipulation  in  his  lease,  relieve  him,  upon 
his  paying  to  the  lessor  the  rent  accrued  due,  interest,  and  costs,  upon  this 
principle,  that  as  the  right  of  entry  was  intended  merely  as  a  security  for 
the  rent,  the  lessor  thereby  received  full  compensation,  and  was  put  in  the 
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same  situation  as  if  the  rent  had  been  paid  to  him  when  it  was  origiuallj 
due.  This  principle  was  recognized  by  the  legislature,  which,  however, 
remedied  a  palpable  injustice,  by  limiting  the  time  within  which  the  lessee 
might  obtain  relief  by  filing  a  bill  in  equity  to  six  calendar  months  after 
execution  executed.  This  was  effected  by  the  statute  4  Geo.  2,  c  28,  sec- 
tions 2,  3,  &  4,  repealed  by  30  &  31  Vict.  c.  59,  after  haying  been  pre- 
viously, with  a  few  unimportant  variations,  re-enacted  and  in  efiect  super- 
seded by  15  &  16  Vict  c.  76,  which  enacts,  that  "  in  all  cases  between 
landlord  and  tenant,  as  often  as  it  shall  happen  that  one  half  year's  rsit 
shall  be  in  arrear,  and  the  landlord  or  lessor,  to  whom  the  same  is  due, 
hath  right  by  law  to  reenter  for  the  non-payment  thereof,  such  landlord 
or  lessor  shall  and  may,  without  any  formal  demand  or  re-entry,  serve  a 
writ  in  ejectment  for  the  recovery  of  the  demised  premises,  or  in  case  the 
same  cannot  be  legally  served,  or  no  tenant  be  in  actual  poepcnaion  of 
the  premises,  then  such  landlord  or  lessor  may  affix  a  copy  thereof  upon 
the  door  of  any  demised  messuage,  or  in  case  such  action  in  ejectmoit 
shall  not  be  for  the  recovery  of  any  messuage,  then  upon  some  notorioua 
place  of  the  lands,  tenements,  or  hereditaments  comprised  in  such  writ  in 
ejectment,  and  such  affixing  shall  be  deemed  legal  service  thereof^  which 
^^^  AQQ-i  ^^ce  or  affixing  such  *writ  in  ejectment  shall  stand  in  the  place 
^  ^  and  stead  of  a  demand  and  re-entry ;  and  in  case  of  judgment 

against  the  defendant  for  non-appearance,  if  it  shall  be  made  appear  to 
the  Court  where  the  said  action  is  depending,  by  affidavit,  or  be  proved 
upon  the  trial  in  case  the  defendant  appears,  that  half  a  year's  rent  was 
due  before  the  said  writ  was  served,  and  that  no  sufficient  distress  was  to 
be  found  on  the  demised  premises,  countervailing  the  arrears  then  due, 
and  that  the  lessor  had  power  to  re-enter,  then  and  in  every  such  case  the 
lessor  shall  recover  judgment  and  execution,  in  the  same  manner  as  if  the 
rent  in  arrear  had  been  legally  demanded,  and  a  re-entry  made ;  and  in 
case  the  lessee  or  his  assignee,  or  other  person  claiming  or  deriving  under 
the  said  lease,  shall  permit  and  suffer  judgment  to  be  had  and  recovered 
on  such  trial  in  ejectment,  and  execution  to  be  executed  thereon,  without 
paying  the  rent  and  arrears,  together  with  ftill  costs,  and  wUhaut  proceed- 
ing  for  relief  in  equity  within  six  rnonths  after  «ucA  exeetUion  executed^  then 
and  in  such  case  the  said  lessee,  his  assignee,  and  all  other  persons  claim- 
ing and  deriving  under  the  said  lease,  shall  be  barred  and  foreclosed  from 
all  relief  or  remedy  in  law  or  equity,  other  than  by  bringing  error  for  re- 
versal of  such  judgment,  in  case  the  same  shall  be  erroneous,  and  the  said 
landlord  or  lessor  shall  from  thenceforth  hold  the  said  demised  premises 
discharged  from  such  lease ;  and  if  on  such  ejectment  a  verdict  shall  pass 
for  the  defendant,  or  the  claimant  shall  be  non-suited  thereio.  then  in 
every  such  case  such  defendant  shall  have  and  recover  his  costs :  provided 
that  nothing  herein  contained  shall  extend  to  bar  the  right  of  any  mort- 
gagee of  such  lease,  or  any  part  thereof,  who  shall  not  be  in  posseseionj  so 
as  such  mortgagee  shall  and  do,  within  nix  monthe  after  such  judgment 
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obtained  and  execution  executed,  pay  all  rent  in  arrear,  and  all  costs  and 
damages  sustained  by  such  lessor  or  person  entitled  to  the  remainder  or 
reversion  as  aforesaid,  and  perform  all  the  covenants  and  agreements 
which,  on  the  part  or  behalf  of  the  first  lessee,  are  and  ought  to  be  per- 
formed/'   Sect  210. 

In  case  the  said  lessee,  his  assignee,  or  other  person  claiming  any  right, 
title,  or  interest,  in  law  or  equity,  of,  in  or  to  the  said  lease,  shall,  within 
the  time  aforesaid,  proceed  for  relief  in  any  Court  of  equity,  such  person 
shall  not  have  or  continue  any  injunction  against  the  proceedings  at  law 
on  such  ejectment,  unless  he  does  or  shall,  within  forty  days  next  after  a 
full  and  perfect  answer  shall  be  made  by  the  claimant  in  such  ejectment, 
bring  into  Court,  and  lodge  with  the  proper  officer,  such  sum  and  sums  of 
money  as  the  *le88or  or  landlord  shall  in  his  answer  swear  to  be 
due  and  in  arrear  over  and  above  all  just  allowances,  and  also   *-  -* 

the  costs  taxed  in  the  said  suit,  there  to  remain  till  the  hearing  of  the 
cause,  or  to  be  paid  out  to  the  lessor  or  landlord  on  good  security,  subject 
to  the  decree  of  the  Court ;  and  in  case  such  proceedings  for  relief  in 
equity  shall  be  taken  within  the  time  aforesaid,  and  after  execution  is  ex- 
ecuted, the  lessor  or  landlord  shall  be  accountable  only  for  so  much  and 
no  more  as  he  shall  really  and  bond  fide^  without  fraud,  deceit,  or  ^rillful 
n^lect,  make  of  the  demised  premises  fix>m  the  time  of  his  entering  into 
the  actual  possession  thereof;  and  if  what  shall  be  so  made  by  the  lessor 
or  landlord  happen  to  be  less  than  the  rent  reserved  on  the  said  lease,  then 
the  said  lessee  or  his  assignee,  before  he  shall  be  restored  to  his  possession, 
shall  pay  such  lessor  or  landlord  what  the  money  so  by  him  made  fbll 
short  of  the  reserved  rent  for  the  time  such  lessor  or  landlord  held  the  said 
lands.    Sect.  211. 

A  lessee  applying  to  redeem  a  lease,  which  has  become  forfeited  at  law 
by  non-payment  of  rent,  is  not  required  before  the  hearing  to  pay  into 
court  the  arrears  of  rent  or  cdists  at  law,  if  no  injunction  is  granted  until 
the  hearing,  and  the  lessor  is  in  possession  :  Bowser  v.  Colhyy  1  Hare,  109. 

Where,  however,  the  suit  to  redeem  the  lease  was  brought  by  the  per- 
sonal representatives  of  the  lessee,  evidence  having  been  given,  tending 
to  show  that  the  lessee  in  his  lifetime  was  insolvent,  and  had  committed 
breaches  of  covenant,  and  that  his  estate  was  also  insolvent,  the  Court 
directed  an  issue  to  try  whether  other  breaches  of  covenant  had  been  com- 
mitted or  waived,  but  imposed  it  as  a  term  upon  the  plaintiff  that  he 
should  personally  pay  into  Court  the  costs  at  law  and  the  arrears  of  rent 
due  at  the  time  the  lessor  sued  out  his  writ  of  possession :  Bowser  v.  Colby, 
1  Hare,  109. 

If  the  lessee  is  proceeding  at  law,  not  merely  on  account  of  the  non-pay- 
ment of  rent,  but  also  for  the  breach  of  other  covenants,  against  the  breach 
of  which  equity  does  not  relieve,  he  will  only  be  restrained  from  proceed- 
ing for  a  breach  of  covenant  for  non-payment  of  rent,  but  he  will  be 
allowed  to  proceed  on  any  other  covenant  against  the  breach  of  which  the 
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Court  does  not  relieve  :   Wadman  v.  Oalcraft,  10  Ves.  67 ;  Davis  v.  We^, 
12  Ves.  475  ;  Swanton  v.  Biggs,  Beat.  170. 

If  the  lessor  can  prove  a  jy  breaches  of  covenant  by  the  lessee  other  than 
that  for  the  payment  of  rent,  if  breaches  of  such  other  covenants  were 
proved,  for  which  the  lessee  might  have  been  ejected,  the  Court  will  not 
relieve  against  the  breach  of  covenant  for  payment  of  rent :  Bowser  v. 
r*iiAii  Cb^,  1  *Hare,  109;  Home  v.  Thompson^  1  Sausse  &  ScuL 
[  ^^^^3   615. 

A  Court  of  equity  will  relieve  a  lessee  from  a  forfeiture  by  non-pay- 
ment of  rent,  where  there  is  a  proviso  that  in  that  case  the  lease  shall  be 
void,  as  well  as  where  there  is  a  mere  power  of  re-entry.  The  legal  effect 
in  one  case  is,  that  if  the  landlord  re-enters,  the  lease  is  determined ;  in  the 
other  case  it  is  determined  without  his  re-entry.  The  contract  of  the  par- 
ties is,  that  in  one  case  the  lease  shall  not  be  at  an  end  by  the  mere  non- 
payment of  rent,  unless  the  landlord  shall  re  enter,  and  then  it  shall  be  at 
an  end  ;  and  in  the  other  case,  that  the  non-payment  of  rent  alone  shall 
determine  the  lease.  In  both  cases,  the  same  consequence  is  to  follow, 
though  from  different  acts.  In  both  the  contract  is  the  same,  in  this  sense, 
that  there  are  certain  acts  to  take  place,  which  are  to  determine  the  lease 
altogether :  Bowser  v.  Colby,  1  Hare,  128,  129. 

Under  the  old  law,  when  a  lease  was  forfeited  for  non-payment  of  rent, 
the  Court  used  to  consider  that  the  only  way  relief  could  be  given  was  by 
creating  a  new  lease  (Taylor  v.  Knight,  4  Yin.  Abr.,  Chanc.  Y.  pL  31,  p. 
406 ;  Bowser  v.  Colby,  1  Hare,  130) ;  and  where  the  mesne  lessor  for- 
feited his  lease  for  non-payment  of  rent,  and  afterward  took  a  new  lease 
from  the  lessor,  he  might  compel  his  under  lessee  to  take  a  new  lease  for 
so  much  of  the  term  as  was  unexpired,  with  the  same  covenants  as  in  the 
old  lease. 

This  form  of  relief,  however,  is  rendered  unnecessary  by  the  212th  sec- 
tion of  15  &  16  Vict.  c.  76  (in  effect  re-enacting  the  4th  section  of  4  Geo. 
4,  c.  2,  s.  28),  which  enacts  that,  "  If  the  tenant  or  his  assignee  do  or 
shall,  at  any  time  before  the  trial  in  such  ejectment,  pay  or  tender  to  the 
lessor  or  landlord,  his  executors  or  administrators,  or  his  or  their  attorney 
in  that  cause,  or  pay  into  the  Court  where  the  same  cause  is  depending,  all 
the  rent  and  arrears,  together  with  the  costs,  then  and  in  such  case  all 
further  proceedings  on  the  said  ejectment  shall  cease  and  bie  discontinued; 
and  if  such  lessee,  his  executors,  administrators,  or  assigns,  shall,  upon 
such  proceedings  as  aforesaid,  be  relieved  in  equity,  be  and  they  shall  have, 
hold,  and  enjoy  the  demised  lands  according  to  the  lease  thereof  made, 
without  any  new  lease." 

Recently,  the  jurisdiction  of  Courts  of  common  law  with  regard  to 
granting  relief  in  the  case  of  forfeiture  for  non-payment  of  rent  has  been 
enlarged  and  assimilated  to  that  exercised  by  Courts  of  equity.  Thii^  has 
been  effected  by  the  Common  Law  Procedure  Act,  1860  (23  &  24  Vict.  c. 
126),  whereby  it  is  enacted  ''  that  in  case  of  any  ejectment  for  a  forfeiture 
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brought  for  Doa-payment  of  rent,  the  Court  or  a  judge  shall  have  power, 
upon  rule  or  "''summons,  to  give  relief  in  a  summary  manner,  but 
subject  to  appeal  as  hereinafter  mentioned,  up  to  and  within  the   ^  ^ 

like  time  after  exectUion  executed^  and  subject  to  the  same  terms  and  condi- 
tions in  all  respects,  as  to  payment  of  rents,  costs,  and  otherwise,  as  in  the 
Court  of  Chancery ;  and  if  the  lessee,  his  executors,  administrators,  or 
assigns,  shall  upon  such  proceeding  be  relieved,  he  and  they  shall  hold  the 
demised  lands  according  to  the  lease  thereof  made,  without  any  new  lease," 
(sect  1). 

But  equity  will  not  relieve  against  forfeiture  arising  from  the  breach  of 
covenants  where  compensation  cannot  be  made ;  for  instance,  where  a  for- 
feiture has  been  incurred  by  a  breach  of  a  covenant  to  repair :  Oregory 
V.  Wilson,  9  Hare,  683,  689. 

But  acquiescence  in  the  breach  may  occasion  to  the  lessor  the  loss  of 
his  legal  rights  :  Whitehead  v.  Bennet,  9  W.  R.  (V.  C.  K.)  626 ;  6  Jur. 
N.  S.  419. 

In  Bargent  v.  Thompsan,  4  Giff.  473,  where  a  lessor  brought  ejectment 
for  breach  of  covenant  to  repair  within  three  months  after  notice,  it  ap- 
pearing that  out  of  twenty-two  items  twenty  had  been  proceeded  with  and 
fourteen  completed,  that  the  works  had  been  partially  delayed  by  the 
weather,  and  that  no  further  remonstrance  had  been  made  by  the  lessors, 
Sir  J.  Stuart,  V.  C,  restrained  the  action,  and  directed  an  inquiry  whether 
the  covenants  had  been  performed. 

A  breach,  however,  of  a  covenant  to  repair  is  not  excused  because  the 
covenantor  has  bond  fide  employed  persons  to  repair,  for  if  the  cove- 
nantor's agents  have  in  fact  not  repaired,  the  breach  is  not  such  as  equity 
will  relieve  against :  Nokes  v.  GHbbon,  3  Drew.  681. 

A  breach  of  covenant  to  make  a  roadway  in  front  of  a  particular  house 
is  not  to  be  relieved  against  in  equity,  because,  if  made  before  the  road- 
way in  front  of  adjacent  houses  is  made,  it  would  be  continually  cut  up 
and  useless :  Nokes  v.  Oibbon,  3  Drew.  681. 

With  regard,  however,  to  covenants  to  repair,  a  distinction  has  been 
taken  between  covenants  to  repair  generally  and  covenants  to  lay  out  a 
specific  sum  in  a  given  time;  it  seems,  however,  whatever  might  have 
been  formerly  the  practice,  that  Courts  of  equity  will,  in  neither  case,  in 
the  absence  of  special  circumstances,  give  relief.  Lord  Macclesfield  in- 
deed, in  Hack  v.  Leonard^  9  Mod.  90,  relieved  a  tenant  against  a  verdict 
obtained  against  him  in  ejectment,  for  breach  of  a  general  covenant  to  re- 
pair, observing,  he  could  not  apprehend  what  damage  the  landlord  could 
sustain,  if  the  lessee  suffered  the  buildings  to  be  out  of  repair,  so  as  he 
kept  the  main  timber  from  being  rotten,  and  left  all  in  good  repair  before 
the  end  of  the  term :  therefore  it  *was  referred  to  the  Master  to  p^-  -^qt 
see  what  damage  was  done  (if  any)  by  non-performance  of  the  ^  -* 

covenants,  and  at  what  time.     And  see  Webber  v.  Smith,  2  Vern.  103 ;  8, 
C  1  Eq.  Ca.  Ab.  115,  pi.  14 ;  and  Lord  Erskine,  in  Sanders  v.  Pope,  12 
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Yes.  282,  290  (where,  however,  the  question  was  as  to  a  coveDaot  to  laj 
out  a  specific  sum),  seems  to  have  thought  that  equity  would  relieve  even 
in  the  case  of  a  general  covenant  to  repair  merely,  though  he  said  that  it 
might  be  a  case  of  very  complicated  consideration  and  much  detail,  as  to 
what  would  put  the  party  in  the  same  situation,  though  even  in  such  cases 
Courts  of  equity  have  gone  a  great  way.  The  authority,  however,  of  Wdh 
ber  V.  Smiik  and  Hajck  v.  Leonard  has  been  denied  most  strongly,  both  by 
Lord  Eldon  and  Baron  Richards.  See  HiU  v.  Barclay,  16  Yes.  406  ;  18 
Yes.  61 ;  Bracebridge  v.  Buckley,  2  Price,  215.  The  opinion  expressed  by 
Lord  Macclesfield,  in  Hack  v.  Leonard,  and  adopted  by  Lord  £rskine,  in 
Sanders  v.  Pope,  12  Yes.  294,  that  if  the  repairs  were  not  done  until  the 
close  of  the  term  the  landlord  would  have  his  premises  in  better  order 
than  if  they  had  been  done  sooner,  has  been  disapproved  of  by  Lord 
Eldon  in  the  strongest  terms.  *'  The  Court,''  said  his  Lordship, ''  is  surely 
not  authorized  so  to  deal  with  contracts.  ....  It  is  taking  a  pro- 
digious liberty  with  a  contract  by  which  the  tenant  has  undertaken  forth- 
with to  repair,  and  to  keep  the  premises  in  repair  constantly,  in  order 
that  the  landlord  may,  during  the  whole  currency  of  the  term,  have  the 
property,  if  returned  upon  his  hands,  in  exactly  the  state  he  intended.  If 
this  doctrine  can  be  maintained  in  general  cases,'  what  is  to  be  said  of  the 
case  where,  the  Court  administering  this  species  of  equity,  the  tenant  has 
become  bankrupt  before  the  end  of  the  term,  the  assignees  refuse  to  take 
to  the  lease,  and  the  premises  are  thrown  back  to  the  lessor  in  a  state  of 
utter  non-repair  ?  Would  that  be  anything  like  an  execution  of  the  con- 
tract r    mil  V.  Barclay,  18  Yes.  62. 

With  regard  to  a  covenant  to  lay  out  a  specific  sum  within  a  given 
time,  in  an  early  case  relief  was  refused  on  breach  of  the  covenaot 
(Barker  v.  Holden,  1  Yern.  316 ;  S.  C,  1  Eq.  Ca.  Ab.  28,  pi.  6) ;  but  in 
Sanders  v.  Pope,  12  Yes.  282,  Lord  Erskine,  distinguishing  between  a 
general  covenant  to  repair,  and  a  covenant  to  lay  out  a  specific  sum 
within  a  given  time,  granted  the  relief,  as  he  considered  that  complete 
compensation  might  be  made.  In  HUl  v.  Barclay,  16  Yes.  402,  403 ;  1^ 
Yes.  56,  Lord  Eldon,  although  he  did  not  expressly  overrule  Sanders  v. 
Pope,  for  he  distinguished  it  from  that  case  upon  grounds  since  held 
immaterial,  refused  relief.  However,  in  a  case  in  the  Exchequer  {Brace- 
r*1104^  ^^9^  V'  Buckley,  2  Price,  *200),  which  must  be  considered  a? 
distinctly  overruling  Sanders  v.  Pope,  it  was  held,  after  an 
elaborate  consideration  of  the  authorities,  by  Richards,  B.,  Graham,  B.. 
and  Thompson,  C.  B.,  dissentiente  Wood,  B.,  that  a  lessee,  who,  in  breach 
of  a  covenant,  had  omitted  to  lay  out  a  specific  sum  of  money  in  a  given 
time,  was  not  entitled  to  relief  in  equity.  "There  is,  certainly,"  said 
Richards,  B.,  "  no  direct  authority  against  the  case  of  Sanders  v.  Pajfts 
but  both  the  present  Chancellor  (Lord  Eldon)  and  the  Master  of  the 
Rolls  (Sir  W.  Grant)  have  intimated,  by  dicta,  that  they  think  other- 
wise; and  I  think  the  case  of  Ha/ik  v.  Leonard  does  not  sustain  Lord 
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Erskine's  decision.  I  am  of  opinion,  therefore,  that  the  lessor,  in  this 
case,  is  entitled  to  repossess  his  estate,  by  consequence  of  the  non-per- 
formance of  the  covenant. 

*'  But  the  bill  suggests  that  the  lessee  will  expend  as  much  money  as 
will  put  the  premises  in  as  good  repair  as  if  the  money  had  been  laid  out 
according  to  the  contract.  In  that  case,  it  must  be  referred  to  the  Master, 
to  say  what  money  would  be  required ;  and  the  sum  directed  by  him  to 
be  laid  out,  though  sufficient  at  that  time,  might,  by  a  change  of  circum- 
stances, become  insufficient  when  the  repairs  are  in  progress. 

*'  This  bill  was  filed  in  1809 ;  now,  if  the  lessee  had  died  insolvent  in 
the  meantime,  and  pending  the  suit,  what  compensation  could  have  been 
made  to  the  lessor?  In  covenants  to  insure,  the  Court  will  not  relieve,  as 
has  been  decided;  and  what  distinction  is  there  in  such  cases  and  the 
preseut?  If  the  lessee  had  died,  and  repairs  had  become  necessary  again, 
must  an  action  of  ejectment,  and  another  bill  in  equity,  be  again  resorted 
to?  But,  above  all,  how  can  the  thing  sought  be  done?  The  lessor 
cannot  enter  to  superintend  the  repairs;  and  must  the  Master  be  directed 
to  do  so  ?  If  this  had  not  been  a  long  term,  it  might  by  this  time  have 
been  exhausted.  The  Chancellor  has  said,  the  Court  will  not  superintend 
repairs.  The  Master  cannot :  it  is  impossible.  Lord  Thurlow  thought  a 
building  could  not  be  erected  under  the  superintendence  of  the  Court: 
Lucas  V.  Comerford  (3  Bro.  C.  C.  166 ;  1  Ves.  jun.  236).  Lord  Hard- 
wicke  thought  a  building  might  ((7%  of  London  v.  Nash,  3  Atk.  512) : 
but  both  thought  that  repairs  could  not  be  carried  on  under  the  direction 
of  the  Court.  The  Court,  therefore,  cannot  give  a  compensation,  because 
they  have  no  means  of  ascertaining  precisely  what  the  compensation 
should  be,  or  the  mode  of  making  it  when  ascertained.  If  affidavits 
were  adduced,  they  could  not  enable  the  Court  to  arrive  at  any  conclusion. 
.  .  .  .  Lord  Erskine's  decision  did  not  give  satisfaction  in  Westmin- 
ster Hall." 

'*'Lord  Eldon,  indeed,  distinguished  Hill  v.  Barclay  from  San- 
ders v.  Pope,  on  the  ground  that,  in  the  latter  case,  there  had  *■  ■* 
been  no  demand,  or  notice,  given  to  repair ;  but  it  was  held,  in  Brace- 
bridge  V.  Buckley,  that  in  the  absence  of  any  stipulation  in  the  lease  ren- 
dering a  demand  or  notice  necessary,  it  is  immaterial ;  for,  as  observed  by 
Thompson,  C.  B.,  "  If  a  man  covenant  to  do  an  act  within  a  certain  time, 
no  demand  is  necessary  ;  and  a  neglect  of  performance  is  tantamount  to  a 
refusal  in  law :"  2  Price,  213.  In  Hill  v.  Barclay,  as  observed  by  Graham, 
B.,  and  Thompson,  C.  B.,  the  landlord  was  partly  obliged  to  give  notice 
by  the  terras  of  the  covenant,  which,  in  that  respect,  was  particularly 
worded  :  2  Price,  228-230. 

It  has  not  been  decided  whether,  under  a  general  covenant  to  repair, 
notice  from  the  landlord  to  repair  is  necessary  :  it  is,  however,  presumed, 
that,  as  it  is  not  necessary  on  a  covenant  to  insure  {Rolfe  v.  Harris,  2 
Price,  206-209 ;  Oreen  v.  Bridges,  4  Sim.  96),  it  is  immaterial.    See 
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HiU  V.  Barclay,  18  Ves.  62  ;  Job  v.  Banister,  2  K.  A  J.  374 ;  3  Jur.  X. 
S.  93  ;  26  L.  J.  (Ch.)  125. 

As  to  the  burthen  of  proof  in  an  ejectment  for  forfeiture  by  a  breach  of 
covenant,  see  Toleman  v.  Porihury,  5  L.  B.  Q.  B.  288. 

Nor  will  Courts  relieve  against  a  breach  of  a  covenant  to  erect  hoose? 
within  a  specified  period  :  Orojt  v.  Ooldsmidy  24  Beav.  812. 

If,  however,  by  unavoidable  accident,  by  fraud,  by  surprise,  or  igno- 
rance not  willful,  parties  may  have  been  prevented  from  executing  a  cov- 
enant literally,  a  Court  of  equity  will  interfere,  and,  upon  compensation 
being  maile,  the  party  having  done  everything  in  his  power,  and  being 
prevented  by  the  means  alluded  to,  will  give  relief  (per  Lord  Alvanley, 
M.  B.,  in  Eaton  v.  Lyon,  3  Ves.  693) ;  because,  although  at  law  a  cove- 
nant must  be  strictly  and  literally  performed,  in  equity  it  will  suffice  if  it 
be  really  and  substantially  performed  according  to  the  true  intent  and 
meaning  of  the  parties,  so  &r  as  circumstances  will  admit.  And  see  HiU 
V.  Barclay,  18  Ves.  62,  where  Lord  Eldon  expressly  guards  his  observa- 
tions, which  are  strongly  against  relief  being  granted  in  ordinary  cases, 
from  being  taken  to  apply  to  cases  of  accident  and  surprise ;  the  effect  of 
the  weather,  for  instance,  in  that  case,  or  permissive  want  of  repair,  tbe 
landlord  standing  by  and  looking  on.  8ee  Hdnnam  v.  South  London 
Watenwrks  Company,  2  Mer.  61 ;  Bamford  v.  Greasy,  3  Gift  675  ;  Meek 
V.  Carter,  6  W.  B.  (V.  C.  S.)  862 ;  Burke  v.  Frhr,  15  Ir.  Ch.  Bep.  106. 

And  even  at  law,  long  acquiescence  in  a  breach  of  covenant,  as,  for  in- 
stance, not  to  apply  a  house  to  purposes  of  trade,  will  raise  a  presumptioo 
of  a  license  so  to  use  it  that  the  lessor  cannot  insist  ^pon  his 
[  11^^]   right  to  a  forfeiture :  Gibson  v.  Doag,.6  W.  R  Ex.  107. 

Upon  this  principle,  the  decision  in  Wing  v.  Harvey,  5  De  O.  Mac  ii 
G.  265,  proceeds.  There  a  life  policy  was  subject  to  a  condition,  making 
it  void  if  the  assured  went  beyond  the  limits  of  Europe  without  license. 
An  assignee  of  a  policy,  on  paying  the  premium  to  a  local  agent  of  the 
Assurance  Society,  at  the  place  where  the  assurance  had  been  effected,  in- 
formed him  that  the  insured  was  resident  in  Canada.  The  agent  stated 
that  this  would  not  avoid  the  policy,  and  received  the  premiums  till  the 
assured  died.  It  was  held,  by  the  Lords  Justices,  that  the  society  was  pre- 
cluded from  insisting  on  the  forfeiture.  See  also  Duke  of  Beaufort  v. 
Neeld,  12  C.  &  F.  248. 

But  although  relief  may  be  obtained  in  equity  against  a  forfeiture 
where  a  person  incurring  it  has  been  misled  by  the  person  legally  entitled 
to  insist  upon  it,  a  subsequent  distinct  forfeiture,  where  no  such  excuse  can 
be  alleged,  may  be  taken  advantage  of,  as  the  Court  will  have  no  ground 
for  its  interference.  Thus,  although  relief  may  be  had  in  equity  against  a 
forfeiture  of  a  lease  during  i  period  when  the  landlord  dealt  with  the  ten- 
ant so  as  to  lead  him  to  suppose  the  forfeiture  would  not  be  insisted  on, 
if  a  subsequent  forfeiture  is  incurred  after  such  dealings  have  ceased,  the 
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prior  transaction  will  raise  no  equity  for  relief:  Flatty  y.  Anderdon,  12 
Ir.  Eq,  Rep,  218. 

In  the  case  of  a  lunatic's  estate,  relief  will  be  given  to  a  tenant  who 
has  incurred  a  forfeiture,  if  it  were  beneficial  to  the  lunatic  not  to  insist 
upon  it.  Thus,  in  Ex  parte  Vaughan,  T.  &  R.  434,  the  tenant  of  a  luna- 
tic's estate  upon  petition  was  relieved  against  the  ejectment  brought  by 
the  committee,  founded  on  a  forfeiture,  by  breach  of  covenant  to  repair. 
JPUt  V.  Beynolda  was  cited  against  the  petition.  But  Lord  Eldon  said, 
that  there  were  forfeitures  arising  from  breaches  of  covenant  against 
which  Courts  of  equity  could  not  relieve,  but  which  a  judicious  landlord 
would  not  take  advantage  o£  The  case  which  had  been  cited  would  not 
apply  if  the  question  was,  whether  there  were  a  case  in  which  the  landlord, 
acting  for  himself,  would  not  have  taken  advantage  of  the  forfeiture ;  and 
that  care  must  be  taken  not  to  get  rid  of  a  good  tenant  by  being  too 
strict. 

It  is  clear  that  a  Court  of  equity  could  not  until  recently  grant  any 
relief  against  proceedings  at  law,  where  a  tenant  had  committed  a  breach 
of  covenant  by  omitting  to  insure,  even  if  he  had  made  considerable  ex- 
penditure in  improvements ;  and  the  omission  to  insure  was  considered 
stronger  against  the  tenant  than  the  omission  to  repair,  because,  in  the 
latter  case,  the  landlord  might,  by  exercising  due  vigilance,  see  to  the  ob- 
aervance  *of  the  covenant ;  but  in  the  former,  where  the  leasee 
had  undertaken  to  ke^  insured,  the  landlord  must  rely  upon   ^  -^ 

him  for  the  fulfillment  of  his  obligation :  see  Reynolds  v.  PUt,  19  Yes. 
134 ;  Braeebridge  v.  BueUeg,  2  Price,  218 ;  White  v.  Warner,  2  Mer. 
459 ;  Oreen  v.  Bridges,  4  Sim.  96 ;  Qregary  v.  WiUon,  9  Hare,  683. 

A  covenant,  however,  by  the  lessee  to  insure  the  demised  premises  in 
the  names  of  himself  and  the  lessor,  although  not  literally  performed  by 
an  insurance  ii^  the  name  of  the  lessor  only,  is  yet  so  far  substantially 
performed  for  the  benefit  of  the  lessor,  that  he  could  not  recover  for  a 
breach  of  the  covenant;  the  stipulation  for  the  insurance  in  the  name  of 
the  lessee  being  for  the  exclusive  benefit  of  the  latter,  he  is  at  liberty  to 
dispense  with  it:  Havens  v.  Middleton,  10  Hare,  641. 

The  l^islature  has  lately  conferred  upon  the  Courts  of  equity  power  to 
relieve  against  forfdture  for  non-insurance  in  certain  cases.  8ee  the  Act 
to  further  amend  the  law  of  property  and  to  relieve  t^rustees  (22  &  23 
Vict  c.  35),  whereby  it  is'  enacted  that  "a  Court  of  equity  shall  have 
power  to  relieve  against  a  forfeiture  for  breach  of  a  covenant  or  condi- 
tion to  insure  against  loss  or  damage  by  fire,  where  no  loss  or  damage  by 
fire  has  happened,  and  the  breach  has,  in  the  opinion  of  the  Court,  been 
committed  through  accident  or  mistake,  or  otherwise  without  fraud  or 
gross  negligence,  and  there  is  an  insurance  on  fbot  at  the  time  of  the 
application  to  the  Court,  in  conformity  with  the  covenant  to  insure,  upon 
such  terms  as  to  the  Court  may  seem  fit"  (sect.  4):  see  Page  v.  Bennett, 
2  Giff.  117. 

VOL.  II. — 128 


2034         PENALTIES. — FORFEITURES. — LIQUIDATED   DAMAGES. 

The  Court,  where  relief  shall  be  granted,  is  to  direct  a  record  of  such 
relief  having  been  granted  to  be  made  by  indorsement  on  the  lease  or 
otherwise  (sect  5),  but  is  to  have  no  power  under  the  Act  to  relieve  the 
same  person  more  than  once  in  respect  of  the  same  covenant  or  condition ; 
nor  where  a  forfeiture  under  the  covenant  in  respect  of  which  relief  is 
sought  shall  have  been  already  waived  out  of  Cburt  in  &vor  of  the 
person  seeking  the  relief  (sect.  6). 

The  person  entitled  to  the  benefit  of  a  covenant  en  the  part  of  a 
lessee  or  mortgagor  to  insure  against  loss  or  damage  by  fire,  shall,  on  losi 
or  damage  by  fire  happening,  have  the  same  advantage  from  any  then 
subsisting  insurance  relating  to  the  building  covenanted  to  be  insured, 
effected  by  the  lessee  or  mortgagor  in  respect  of  his  interest  under  the 
lease  or  in  the  property,  or  by  any  person  claiming  under  him,  but  not 
effected  in  conformity  with  the  covenant,  as  he  would  have  from  an 
insurance  effected  in  conformity  with  the  covenant  (sect.  7). 

r*11081  *^^^''^' """  ^^"^  '^^  ^^^  purchase  after  the  passing  of  the 
*-  ^   Act  of  a  leasehold  interest  under  a  lease  containing  a  oov^iant 

on  the  part  of  a  lessee  to  insure  against  loss  or  damage  by  fire,  the  pur- 
chaser is  furnished  with  the  written  receipt  of  the  person  entitled  to 
receive  the  rent,  or  his  agent,  for  the  last  payment  of  rent  accrued  due 
before  the  completion  of  the  purchase,  and  there  is  subsisting  at  the  time 
of  the  purchase  an  insurance  in  conformity  with  the  covenant,  the  pur- 
chaser or  any  person  claiming  under  him  shall  not  be  subject  to  any 
liability,  by  way  of  forfeiture  or  damages,  or  otherwise,  in  respect  of  any 
breach  of  the  covenant  committed  at  any  time  before  the  completion  of 
the  purchase,  of  which  the  purchaser  had  not  notice  before  the  comple- 
tion of  the  purchase:  but  this  provision  is  not  to  take  away  any  remedy 
which  the  lessor  or  his  legal  representatives  may  have  against  the  lessee 
or  his  legal  representatives  for  breach  of  covenant  (sect.  8). 

The  preceding  provisions  are  applicable  to  leases  for  a  term  of  yean 
absolute,  or  determinable  on  a  life  or  lives,  or  otherwise,  and '  also  to  a 
lease  for  the  life  of  the  lessee  or  the  life  or  lives  of  any  other  person  or 
persons  (sect.  9). 

The  Court  has  jurisdiction  to  jrelieve  against  a  breach  of  a  covenant  to 
insure,  committed  after  the  date  of  the  Act  (22  &  23  Vict  c.  85)  arising 
on  a  lease  dated  before  the  passing  of  the  Act:  Page  v.  Befimetty  2  Giff. 

117. 

Similar  jurisdiction  has  been  conferred  upon  the  Courts  of  Common 
Law  by  the  Conunon  Law  Procedure  Act,  1860  (23  &  24  Vict,  c  126), 
which  enacts  that  in  case  of  any  ejectment  for  a  forfeiture  for  breach  of 
covenant  or  condition  to  insure  against  loss  or  damage  by  fire,  the  Court 
or  judge  shall  have  power,  upon  rule  or  summons,  to  give  relief  in  a 
summary  manner,  but  subject  to  appeals  as  hereinafter  mentioned,  in  all 
cases  in  which  such  relief  may  now  be  obtained  in.  the  Court  of  Chancery 
under  the  provisions  of  22  &  23  Vict.  c.  35,  and  upon  such  terms  as 
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would  be  imposed  in  such  Court  (sect.  2),  and  where  such  relief  shall  be 
^p*anted,  the  Court  or  a  judge  thereof  shall  direct  a  minute  thereof  to  be 
made  by  indorsemeut  on  the  lease  or  otherwise  (sect.  3). 

Equity  will  not  relieve  a  lessee  who,  contrary  to  his  covenant,  does  not 
cultivate  land  in  a  huabandlike  manner  (^Hilla  v.  Rowland,  4  De  G.  Mac. 
&  G.  430),  or  who  carries  on  a  trade  without  a  license  (Maeher  v.  The 
FoundHng  Hospital,  1  V.  &  B.  187) ;  nor  a  lessee  who  assigns  without 
license:  "for  he  cannot,"  observed  Lord  Eldon,  "show  that,  by  the 
assignment,  the  lessor  sustains  no  damage;  that,  on  the  contrary,  he  the 
lessee,  is  a  beggar,  who  could  not  pay  the  rent,  and  the  assignee  *a  r4ci  i  aq-i 
solvent  tenant;  that  the  lessor  is  therefore  in  a  better  condition, 
having  two  persons  answerable  to  him  instead  of  one  tenant,  under  the 
circumstances  I  have  mentioned.  The  answer  is,  that  the  Court  cannot 
estimate  the  damage.  The  fiust,  as  it  is  alleged,  may  be  true  at  this 
moment;  but  the  consideration,  whether  the  lessor  is  to  gain  or  lose  by 
having  a  tenant  put  upon  him,  must  run  through  the  whole  continuance 
of  the  lease:  it  is  sufficient  that  the  lessor  insists  upon  his  covenant,  and 
no  one  has  a  right  to  put  him  in  a  different  situation : "  HiU  v.  Barclay, 
18  Ves.  36;  and  see  Wafer  v.  Mocato,  9  Mod.  112;  Wadman  v.  Calcraft, 
10  Ves.  67 ;  Lovat  v.  Lord  Banelagh,  3  V.  &  B.  24 ;  Braeebridge  v. 
Buckley,  2  Price,  200,  221.  Upon  the  same  principle,  in  Descarlett  v. 
Dennett,  9  Mod.  22,  Sir  Joseph  Jekyll,  M.  B.,  refused  to  relieve  a  lessee, 
who,  contrary  to  a  particular  covenant  which  he  had  entered  into,  not  to 
suffer  persons  to  make  use  of  a  way  over  part  of  the  lands  demised, 
had  put  up  a  gate  at  the  entrance  of  the  close,  and  permitted  any  person 
to  pass  over  the  way,  requiring  them  to  pay;  "for  the  Chancery," 
said  his  Honor, "  cannot  relieve  the  non-performance  of  a  covenant  or 
condition,  the  prejudice  in  breach  of  which  cannot  be  estimated  by 
damages.  This  tends  to  the  prejudice  of  the  inheritance,  inasmuch  as  it 
may  hereafter  amount  to  an  evidence  for  a  prescription  over  the  close. 
Th^  case  of  an  entry  for  non-payment  of  rent  is  very  different;  for  there 
the  loss  is  certain,  and  may  be  recompensed  by  damages.  This  has  been 
a  settled  rule  in  equity ; "  and  see  Bracebridge  v.  Buckley,  2  Price,  221, 
where  this  case  is  approved  of.  i 

If  there  be  breaches  of  several  covenants  in  a  lease,  and  there  be  any 
one  of  them  with  respect  to  which  there  exists  no  equitable  ground  for 
relief,  although  there  may  be  as  to  all  the  others  the  most  unquestion- 
abie  right  of  relief  in  equity,  the  Court  will  not  interfere  to  prevent  the 
lessor  from  recovering  in  an  action  of  ejectment  founded  on  those  breaches : 
Nokea  v.  Gi66<w,  3  Drew.  693. 

The  right  to  insist  upon  a  forfeiture  may  be  waived  at  law  .{Oroft  v. 
Lumley,  5  Ell.  &  Bl.  648),  as  well  as  i  n  equity  (^Bridges  v.  Longman,  24 
Beav.  27),  by  the  acceptance  of  rent  after  the  forfeiture  was  incurred 
{Friee  v.  Worwood,  4  H.  &  N.  516),  even  although  the  landlord  when  the 
rent  was  tendered  took  it  not  as  rent  but  as  compensation  for  use  and 
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occupation  subsequent  to  the  forfeiture.  See  Orofi  v.  Ltml^,  5  £J1.  & 
Bl.  648:  there,  after  all  the  forfeitures  had  been  iacarred,  the  time  bav- 
iog  come  when  the  rent  would  become  due»  the  lessee  tendered  the  rent 
to  the  lessor.    He  refused  to  take  it  except  on  the  terms  that  it  should  be 

r^lllOl  ^^^^  ^'^^  ^  '^^^  ^^^  ^  compensation  for  *use  and  occmpation 
subsequent  to  the  forfeitura  The  lessee  refiised  to  agree  to  any 
such  oonditioo ;  the  lessor  then  took  the  money,  declaring  he  would  not 
take  it  as  rent,  or  as  waiving  the  forfeitures.  It  was  held  by  the  Court  of 
Queen's  Bench,  that  in  legal  efiect  money  must  be  taken  accoiding  to  the 
intent  of  the  party  paying  it — ^in  this  case  as  rent — and  that  the  xeoeifit 
of  rent,  as  a  matter  of  law,  operated  as  a  waiver  of  all  forfeitures  then 
known  to  the  lessor,  and  that  no  protest  on  his  part  could  prevent  this 
legal  effect ;  and,  moreover,  that  the  lessor  must  be  taken  to  waive  all 
forfeitures  by  that  breach  of  which  he  had  notice,  although  it  was  more 
extensive  than  he  was  aware  of. 

Where  there  is  in  a  lease  a  general  covenant  to  repair,  and  a  covenant 
to  repair  within  a  certain  period  after  notice,  a  notice  to  repair  within  a 
certain  period  may  be  a  waiver  of  the  forfeiture  incurred  by  a  breach  of 
the  general  covehant  to  repair  (Dos  d.  Morecrafi  v.  MeuXf  4  B.  &  C.  606) ; 
secus,  when  the  notice  is  to  repair  forthwith  (^Roe  d.  OooUy  v.  PaUac^  2 
Camp.  520),  or  in  accordance  with  the  covenants  of  the  lease:  FtM  v. 
Perki'M,  2  L.  R.  Ex.  92. 

Where,  in  public  undertakings,  there  is  a  stipulation  that  shareholders, 
on  non-payment  of  calls,  shall  forfeit  their  shares,  eqioity,  upon  grounds 
of  public  policy,  and  from  the  necessity  of  the  punctuality  in  payment 
iti  such  cases,  will  refose  to  interfere,  and  grant  relief  upon  forfeiture. 
Thus,  in  Sparks  v.  The  Oonqxmy  of  the  Proprietars  of  the  LwerpoU  Water- 
workSf  13  Yes.  428,  Sir  William  Grant,  M.  B.,  refused  to  relieve  against 
a  forfeiture  under  a  by-law  of  an  incorporated  company  for  waterworks, 
which  provided,  that  the  members  receiving  notice  of  de&ult  in  paying  a 
call  should  incur  forfeiture  by  non-payment  ten  days  after,  although  the 
non-payment  arose  from  ignorance  of  the  call,  abeenoe  from  town  when 
the  notice  was  sent»  and  other  accidental  circumstances.  ''This  bill/' 
said  his  Honor,  "is  founded  in  forfeiture,  and  upon  the  ground  that  the 
plaintiff  did  not  consider  himself  as  a  partner,  and  offering  compensation, 
and  praying  to  be  relieved  from  the  forfeiture.  The  parties  might  con- 
tract upon  any  terms  they  thought  fit,  and  might  impose  terms  as  arbi- 
trary as  they  pleased.  It  is  essential  to  such  transactions.  This  struck  me  as 
uot  like  the  case  of  individuals.  If  this  species  of  equity  is  open  to  parties 
engaged  in  these  undertakings,  they  could  not  be  carried  on.  It  is  essen- 
tial that  the  money  should  be  paid,  and  that  they  should  know  what  i^ 
their  situation.  Interest  is  not  an  adequate  compensation,  even  among 
individuals,  much  less  in  these  undertakings.  In  particular  cases  interest 
[mil]  "'^^'  ^  *  compenaation,  *but  in  the  majority  of  cues  it  b  no 
compensation,  from  the  uncertainty  in  which  they  may  be  left. 
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The  effeet  is  tbe  same,  whether  money  has  been  paid  or  not  Thej  kriow 
the  consequence ;  the  party  making  default  is  no  longer  a  member ;  but  if 
a  party  can  in  equity  enter  into  a  discussion  of  the  circumstances,  each  may 
bring  his  suit.  They  must  remain  a  considerable  time,  to  see  whether  a  suit 
will  be  begun,  and  before  the  suit  can  be  decided.  They  do  not  know  when 
any  member  will  sue.  If  a  bill  is  to  be  permitted,  tihere  cannot  be  any  cer- 
tainty that  everj  member  who  has  made  default  may  not  file  a  bill.  Can 
the  Court  impose  a  limitation  of  the  period  when  bills  may  be  filed  ?  If 
the  Court  ever  began  to  deal  with  these  cases,  the  number  must  be  infinite. 
This  is  the  mode  which  a  party  has  to  withdraw  from  a  losing  concern. 
Why  is  not  this  equity  open  to  contractors  fw  the  govemment  loans? 
Why  may  not  they  come  here  to  be  relieved,  when  they  have  failed  in 
making  thdr  deposit?  And  if  they  could  have  relief,  how  could  govern- 
ment go  on?  It  would  be  just  as  difficult  for  these  undertakings  to  go  on. 
If  compensation  cannot  be  efiectually  made,  it  ought  not  to  be  attempted. 
It  would  be  hazardous  to  entertain  such  a  bill.  Accident  here  is  only 
the  want  of  precaution.  The  plaintiff  did  not  inform  himself  of  the 
orders  and  rules  of  the  company.  It  was  easy  for  the  plaintiff  to  direct 
the  secretary  to  send  the  notices  as  he  pleased.  The  Court  cannot  relieve 
against  such  accidents.  The  x>laintiff  ought  to  have  taken  all  due  pains 
to  inform  himself."  His  Honor  afterward  mentioned  a  late  instance  in 
Ireland,  of  a  person  who,  after  having  paid  some  installments  on  a  loan, 
neglected  to  make  a  further  payment,  and  forfeited  the  installments  he 
had  paid.  He  petitioned  Parliament  for  relirf,  but  without  success. 
With  reference  to  this  case,  Mr.  Eden,  in  his  work  on  Injunctions,  p.  22, 
note  (6),  observes,  that  there  is  a  case  in  the  Hargrove  M8S.  in  which 
Lord  Harcourt  relieved  a  member  of  a  benefit  society  against  a  forfeiture 
incurred  by  neglecting  to  pay  the  weekly  installments ;  but  that  the  reason- 
ing of  Bir  W.  Grant  is  so  conclusive  and  satisfiiKstory,  that  it  is  probable, 
if  the  question  should  ever  be  agitated  again,  that  his  decision  would  be 
adhered  to.  See  Prendergad  v.  Turton,  1  Y.  &  C.  C.  C.  98,  110,  111, 
112;  Naylory,  South  Devon  Railway  Oompany,  1  De  G.  &  Sm.  32;  Sud- 
hw  V.  The  Dutch  Rhenish  Railway  Company^  21  Beav.  43. 

The  result  of  a  forfeiture  of  shares  may  relieve  the  shareholder  from 
being  a  contributory  (  WooUasUm^B  eaise,  4  De  G.  &  Jo.  437 ;  Marshall  v. 
Olamorgan  Iron  Company,  7  L.  R.  Eq.  129;  In  re  Cobre  Copper  Mine 
Company f  9  L.  R.  Eq.  107),  but  not  if  the  *shares  were  forfeited  r*i  i  lo-i 
hy  the  directors  ultra  vir^  (Spackman  v.  JErarw,  3  L.  R.  Ho.  Lo. 
171 ;  and  see  Lord  Belhaven's  case,  3  De  G.  J.  &  8.  41 ;  Stanhope's  ease, 
1  L.  R.  Oh.  App.  161;  Dixon's  case,  6  L.  R.  Ch.  App.  79),  or  were 
fraudulently  forfeited,  not  for  the  benefit  of  the  company,  but  for  the 
purpose  of  relieving  the  shareholder  from  liabilities :  Richmond's  case  and 
Painter's  case,  4  K.  &  J.  305. 

As  to  the  liability  of  past  members  of  companies  in  respect  of  shares 
extinguished  by  forfeiture,  see  In  re  The  Blakeley  Ordnance  Company, 
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Oreyhe's  eaae,  5  L.  B.  Ch.  App.  63 ;  Bridger's  ixise  and  NeiWe  case,  4  L.  R. 
Ch.  App.  266. 

Where  there  is  no  clause  in  the  deed  of  a  Joint  Stock  GompaoT  con- 
ferring on  the  directors  a  general  power  to  forfeit  shares,  they  have  no 
implied  power  to  do  so :  In  re  The  Naiional  Patent  Steam  Fuel  Oonpany^ 
7  W.  R.  (V.  C.  K.)  369. 

^The  power  of  co-adventurers  to  forfeit  the  shares  of  one  of  their 
number  for  non-payment  of  calls,  is  not  necessarily  incident  to  a  mining 
adventure  conducted  on  the  cost-book  principle  (Clarke  v.  Harte,  6  Ha 
Lo.  Ca.  633). 

Where  such  power  exists  by  agreement  between  the  parties  it  is  to  be 
treated  as  strictissimi  juris,  like  a  power  of  forfeiture  with  respect  to  an 
estate,  and  the  forms  to  be  observed  in  declaring  the  forfeiture  must  be 
strictly  followed  (lb.).  And  where  an  agreement  to  work  mines  on  the 
cost-book  principle  has  been  entered  into  by  several  persons,  the  writtoi 
statement  of  one  of  them  (made  subsequently  to  the  date  of  the  agree- 
ment) that  his  shares  are  liable  to  forfeiture,  on  non- payment  of  calls, 
will  not  affect  his  rights  under  the  agreement :  lb. 

The  principle  applicable  to  cases  of  contract  between  the  parties  is  not 
applicable  to  the  provisions  of  an  Act  of  Parliament  or  conditions  in  law. 
For  although,  as  wo  have  seen,  in  cases  of  contract  between  parties, 
equity  will  often  relieve  against  penalties  and  forfeitures,  where  compensa- 
tion can  be  granted,  relief  against  the  provisions  of  a  statute  can  never 
be  given :  Keating  v.  Sparrow,  1  Ball  &  B.  367,  373,  374. 

It  seems,  that  in  the  absence  of  any  fraud  or  acquiescence  on  the  part 
of  the  lord,  the  Court,  as  was  decided  in  the  principal  case,  cannot  relieve, 
in  the  case  of  the  forfeiture  of  customary  estates  and  copyholds,  by  acts 
of  the  tenant,  contrary  to  the  contract  imposed  upon  him  by  the  law : 
HUl  V.  Barclay,  18  Yes.  64.  See,  however,  and  consider  the  cases  dted 
in  the  principal  case  of  Peaeky  v.  Ihike  of  Somerset,  in  which  relief  was 
granted. 

But  although  a  CSourt  of  equity  will  not  give  relief  to  a  copyholder 
f'^'lllSl   ^^^'^^  ^  forfeiture  properly  incurred,  *it  has  concurrent  juris- 
diction with  Courts  of  law  to  relieve  a  copyholder  against  an 
ill^al  seizure  of  the  property  by  the  lord ;  Andreun  v.  Hulse,  4  K.  A  J. 
392. 

But  the  Court  will  not  open  an  interlocutory  application  at  the  suit  of 
copyhold  tenants  in  a  bill  to  establish  certain  customs  disputed  by  the 
lord  of  the  manor,  restraining  the  lord  from  prosecuting  his  l^;al  rights* 
against  one  of  such  tenants  in  respect  of  an  alleged  forfeiture :  Lord  Sefton 
V.  Lord  Salidmry,  7  W.  R.  (V.  C.  W.)  272. 

And  it  seems  that  even  in  the  case  of  copyholds,  where  the  forfeitures 
are  intended  for  a  different  purpose,  as  for  non-payment  of  rents  or  fines, 
which  are  only  by  way  of  security  for  the  rent  or  fines,  when  these  are 
paid  afterward,  with  interest,  the  money  itself  bdng  paid  according  to  the 
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intent,  save  as  to  the  circumstance  of  time,  equity,  acting  according  to  its 
ordinary  principles,  would  relieve  against  forfeiture :  ante,  '^'1099. 

As,  on  the  other  hand,  a  Court  of  equity  will  give  a  person  relief 
against  a  penalty,  where  it  is  only  intended  to  secure  the  performance  of 
the  oontract,  so,  on  the  other  hand,  it  will  not  permit  him  to  resist  specific 
performance  of  the  contract,  by  electing  to  pay  the  penalty.  Where,  how- 
ever, the  real  intent  of  the  contract  is,  that  a  person  may,  if  he  chooses,. do 
certain  acts,  upon  payment  of  an  additional  sum  of  money,  in  such  case, 
as  the  agreement  for  payment  of  an  additional  sum  is  not  intended  to  se- 
cure the  performance  of  any  other  contract,  but  is  a  contract  which  the 
parties  are  at  liberty  to  make,  a  Court  of  equity  will  neither  relieve  him 
from  payment  of  the  additional  sum  agreed  upon,  on  doing  such  acts, 
although  it  may  bear  the  appearance  of  a  penalty,  nor,  on  the  other  hand, 
will  it  compel  him  to  abstain  from  them.  The  principle  upon  which  the 
Court  acts  is  sufficiently  clear,  though  its  application,  which,  in  fact,  de- 
pends upon  the  construction  of  the  contract,  is  often  attended  with  some 
difficulty.  It  is  well  explained  by  Lord  St.  Leonards  in  an  important 
case.  ''The  general  rule  of  equity,"  he  observes,  "is,  that,  if  a  thing  be 
agreed  upon  to  be  done,  though*there  is  a  penalty  annexed  to  secure  its 
performance,  yet  the  very  thing  itself  must  be  done.  If  a  man,  for  in- 
stance, agrees  to  settle  an  estate,  and  execute  his  bond  for  600/.,  as  a  se- 
curity for  the  performance  of  kis  contract,  he  will  not  be  allowed  to  pay 
the  forfeit  for  his  bond  and  avoid  his  agreement,  but  ha  will  be  compelled 
to  settle  the  estate  in  specific  performance  of  his  agreement  So,  if  a  man 
covenant  to  abstain  from  doing  a  certain  act,  and  agree,  that,  if  he  do  it, ' 
he  will  pay  a  sum  of  money,  it  would  seem  that  he  will  be  *oom- 
pelled  to  abstain  from  doing  that  act ;  and,  just  as  in  the  con-   ^  -' 

verse  case,  he  cannot  elect  to  break  his  agreement  by  paying  for  his  viola- 
tion of  the  contract  .  .  .  The  question  for  the  Court  to  ascertain  is, 
whether  the  party  is  restricted  by  covenant  from  doing  the  particular  act, 
although  if  he  do  it,  a  payment  is  reserved  ;  or  whether,  according  to  the 
true  construction  of  the  contract,  its  meaning  is,  that  the  one  party  shall 
have  a  right  to  do  the  act,  on  payment  of  what  is  agreed  upon  as  an  equiv- 
alent If  a  man  let  meadow  land  for  two  guineas  an  acre,  and  the  con- 
tract is,  that  if  the  tenant  choose  to  employ  it  in  tillage,  he  may  do  so, 
paying  an  additional  rent  of  two  guineas  an  acre,  no  doubt  this  is  a  perfectly 
good  and  unobjectionable  contract ;  the  breaking  up  the  land  is  not  in- 
consistent with  the  contract,  which  provides,  that  in  case  the  act  is  done, 
the  landlord  is  to  receive  an  increased  rent ;"  French  v.  Macale^  2  D.  & 
War.  274. 

That  a  person  may  compel  another  to  perform  an  agreement,  whether 
to  do  or  refrain  from  doing  a  particular  act,  where,  although  there  be  a 
penalty  annexed,  it  is  only  intended  to  secure  its  performance :  see  Hovh 
ard  V.  Hopkyna,  2  Atk.  371 ;  ChiUiner  v.  ChiUiner,  2  Ves.  528  ;  OUy  of 
London  v.  Pugh,  4  Bro.  P.  C.  395,  Toml.  edit ;  Hardy  v.  MarHn,  1  Cox, 
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26 ;  Rop&r  y.  JBartholamew,  12  Price,  796 ;  Logan  ▼.  Wieniiott,  1  C  A  F. 
611 ;  French  v.  MacaU,  2  D.  &  War.  269;  ChrcUm  v*  BuUer,  I  Hayes  & 
J.  112 ;  Bray  v.  Fogarty,  4  I.  R.  Eq.  544 ;  or  he  may»  if  he  eleets  to  do 
80,  proceed  at  law  for  damagee ;  he  can  obtain  relief  in  either,  but  not  in 
both  of  the  Courts.  See  Fox  v.  Sbtmi,  83  Bear.  327.  There  a  magfioa  at 
Weymouthy  upon  taking  an  assistant,  required  him  to  give  lua  bond  in  a 
penalty  not  to  practice  there.  Afterward  he  diacharged  the  assiatant,  who 
thereupon  commenced  practice  at  Weymouth.  The  surgeon  then  filed  a 
bill  to  restrain  him,  to  which  the  defendant  demoned.  In  msppcxt  of  the 
demurrer  it  was  argued^  that  it  was  a  case  &r  an  action  at  law  on  the 
bond  and  not  a  suit  in  equity,  and  that  the  parties  had  by  their  conliact 
agreed  that  the  remedy  upon  the  breach  of  the  bond  should  be  1^  peea- 
ntary  damages  on^.  Sir  John  Bomilly,  M.  R.,  overraled  the  demurrer. 
^'  I  cannot,"  said  his  Honor,  *^  accede  to  the  defendant's  view  of  tiliis  caae, 
for  I  take  the  principle  to  be  this: — ^Where  a  petson  enters  into  aa  agree- 
ment not  to  do  a  particular  act,  and  gives  his  bond  to  anodber  to  secvre  it» 
the  latter  has  a  right  both  at  law  and  equity,  and  can  obtain  rdief  in 
either,  but  not  in  both  Courts.  If  he  prooeeed  at  law  on  the  bond  and  re- 
covers damages,  and  afterward  comes  into  equity  and  states  that  fiwt  in 
his  bill,  a  demurrer  will  lie,  because  he  has  chosen  the  jacisdictioB  and 
the  '''remedy  he  will  have.  Acoordingly,  the  practice  baa  beoi 
^  -'to  adopt  the  rule  very  strictly  in  equity.    It  sometimeB  happens 

that  the  legal  right  b  in  doubt,  and,  in  such  eases,  the  Court  had  fivmeriy 
to  direct  an  action  to  try  the  right  This  is  now  prevented  by  Mr.  Bolt's 
Act  (25  &  26  Vict  c.  42),  which  conq)els  the  Court  to  determine  the  legal 
right  But  the  practice  under  the  old  system  is  a  good  iUustratioa.  When 
the  Court  gave  liberty  to  the  plaintiff  to  try  his  right  in  an  action,  if  he 
succeeded  and  took  only  nominal  damages,  he  obtained  his  equitable  rriief ; 
but  if  he  sought  and  obtained  substantial  damages,  the  Court,  when  he 
came  back,  dismissed  hie  bill,  saying, '  you  hirve  already  had  your  remedy 
at  law.'  But  the  plaintiff  had  a  right  to  say,  *  I  will  not  have  money  or 
take  compensation  in  damages,  but  I  will  have  the  strict  performance  of 
that  which  is  secured  to  me  by  the  bond,'  which,  in  this  case,  is  in  die 
nature  of  a  covenant  by  the  defendant  that  he  will  not  practice  at  Wey* 
mouth.  The  bill  contains  a  paragraph  waiving  the  penalties  o{  the  bond, 
but,  without  that,  if,  after  au  injunction  had  been  granted  against  the  d^ 
fendant,  the  plaintiff  should  bring  an  action  for  damages,  the  defendant 
might  come  here  and  have  the  injunction  dissolved."  See  also  ClmrkMm 
V.  Edge,  33  Beav.  227  :  Mercer  v.  Irving,  1  EIL  Bl.  A  Ell.  663. 

The  right  to  insist  upon  a  penalty  may  be  waived.  See  ThomhUl  v. 
Neais,  8  C.  B.  (N.  S.)  831. 

As  before  observed,  we  must  carefully  distinguish  between  the  eases 
where  the  penalty  is  merely  for  the  purpose  of  securing  the  performanioe 
of  the  agreement,  and  those  cases  where  a  sum  is  agreed  upon  by  the  par* 
ties,  to  be  paid  as  the  price  for  doing  or  refraining  from  doing  a  certain 
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act.  Thus,  where,  in  leaseSy  a  person  covenants  not  to  do  an  act,  as  to 
plow  pasture  land,  or  to  ceas^  to  reside  on  the  premises^  but  if  he  does, 
to  pay  an  additional  rent,  a  Court  of  equity  will  look  upon  the  additional 
rent  not  as  a  penalty,  but  as  liquidated  damages  fixed  upon  by  the  parties, 
and  will  not  give  relief.  Solfe  v.  Peterson,  2  Bro.  P.  C.  436,  Toml.  edit., 
is  the  leading  ease  on  the  subject.  There  the  lessee  covenanted  not  to 
plow  up  any  of  the  ancient  meadow  or  pasture  ground ;  and  if  he  did,  to 
pay  an  additional  rent  of  51,  per  acre.  Lord  Camden  looked  upon  the 
additional  rent  as  a  penalty,  and  decreed  that  the  tenant  should  be  re- 
lieved, and  directed  an  issue  quantum  damntficatus ;  but  the  House  of 
Lords  overruled  the  decree.  Of  this  case  it  has  been  well  remarked  by 
Lord  Bosslyn,  in  Hardy  v.  Martin,  1  Cox,  27,  ^  that  it  was  the  demise  of 
land  to  a  lessee  to  do  with  it  as  he  thought  proper ;  but  if  he  used  it  in 
one  way,  he  was  to  pay  one  rent,  and  if  in  another,  another ;  *that 
is  a  different  case  firom  an  agreement  not  to  do  a  thing,  with  a  >  -■ 

penalty  for  doing  it."    And  see  Pbnsonby  v.  Adams,  2  Bro.  P.  C.  431, 
Toml.  edit. 

And  upon  the  principle,  that  the  real  meaning  in  such  a  contract  is, 
that  a  party  may  do  a  particular  act  upon  payment  of  an  additional  sum, 
the  Court  of  equity  has  properly  refiised  to  restrain,  by  injunction,  the 
perscm  from  doing  the  act  by  which  the  additional  sum  becomes  payable. 
Thus,  in  Woodward  v.  Oylea,  2  Vern.  119,  the  plaintiff  let  a  farm  to  the 
defendant  at  an  annual  rent,  and,  part  of  it  being  pasture  land,  cov- 
enanted, among  other  things,  not  to  break  up  or  plow  any  part  of  it ; 
and  if  he  did  plow  any  part  of  it,  he  would  pay  after  the  rate  of  20^.  an 
acre.  But  the  Court  held,  that  the  parties  had  themselves  set  a  price  for 
plowing,  and  therefore  would  not  grant  any  injunction,  and  declared 
that,  if  the  defendant  were  plaintiff  against  paying  the  20«.  per  acre  for 
plowing,  they  would  not  relieve  him.  And  see  Forbes  v.  Carney,  Wal- 
lis,  Rep.  by  Lyne,  38 ;  and  Jones  v.  Oreen,  3  Y.  <fe  J.  298.  See  Sainter 
V.  Ferguson,  1  Mac.  A  G.  286;  7  C.  B.  716 ;  Oass  v.  Thompson,  5  W.  R. 
289  ;  Games  v.  Nesbitt,  7  H.  A  N.  778. 

And  upon  the  principle  that  stipulated  damages  are  not  in  the  nature 
of  a  penalty,  a  person  who  by  doing,  or  abstaining  from  doing  au  act, 
which  under  his  contract  subjected  him  to  the  payment  of  such  damages, 
would  not  be  able  to  protect  himself  against  discovery.  Thus,  in  Jones  v. 
Oreen,  3  Y.  A  J.  289,  by  an  indenture  a  farm  and  lands  were  demised  to 
a  tenant  at  a  yearly  r^it,  and  also  under  and  subject  to  certain  yearly 
payments,  in  case  the  tenant  should  not  crop,  manure,  and  manage  the 
farm  in  manner  therein  specified  and  covenauted :  and  also  in  case  the 
teuant,  in  the  last  three  years  of  the  term,  should  sow  more  than  70  acres 
of  clover  in  one  year,  the  additional  rent  of  10/.  an  acre  for  every  acre 
above  seventy  acres  for  the  residue  of  the  term.  It  was  held,  that  the  ad- 
ditional rents  were  in  the  nature  of  liquidated  damages,  and  not  of  pen- 
alties ;  and  therefore,  on  a  bill  filed  by  the  landlord  for  a  discovery  of 
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breaches  of  the  covenants,  in  aid  of  an  action  at  law,  a  plea  that  the  dis- 
covery might  subject  the  tenant  to  penalties  was  overruled. 

And  the  Court  will  not  infer,  from  the  fact  of  the  additional  sum  re- 
served upon  doing  or  not  doing  a  particular  thing  being  disproportioned 
to  the  damage  which  results  therefrom,  that  itns  in  the  nature  of  a  penalty. 
See  ChUliner  v.  ChiUiner,  2  Ves.  528  ;  Bay  v.  Duke  of  Beaufort,  2  Atk. 
190 ;  Logan  v.  WienhoU,  1  C.  &  F.  611 ;  and  see  French  v.  Maeale.  2  D. 
A  War.  280,  disapproving  of  Bume  v.  Madden,  L.  A  G.,  t.  Plunk.  49S. 
And  it  seems  that  where  there  are  *8ums  made  payable  in  case 
^  ^   certain  acts  are  done,  and  the  performance  thereof  is  over  and 

above  that  secured  by  bond  with  a  penalty,  this  in  a  reason  for  holding 
the  first  sums  to  be  liquidated  damages :  Banger  v.  Oreai  Western  BaUwn/ 
Company,  6  Ho.  Lo.  73 ;  but  see  ChUliner  v.  ChilUner,  2  Yes.  528. 

The  Court  may,  however,  relieve  against  the  additional  rent,  if  the 
landlord  has  acquiesced  in  the  acts  of  the  tenant ;  but  it  must  be  remem- 
bered that  it  will  not  in  general  interfere  against  the  1^^  effect  of  a 
covenant :  there  must  be  fraud,  such  as  acquiescing  for  a  benefit  to  arise 
from  taking  advantage  of  the  breach,  or  giving  reason  to  suppose  that 
there  would  not  be  any  interference.  See  Barret  v.  Blagrave,  6  Yes.  104 ; 
Williama  v.  Earl  of  Jersey,  Cr.  A  Ph.  91 ;  Dann  v.  Spurrier,  7  Yes.  231 ; 
Jachon  v.  Oator,  5  Yes.  688 ;  Macher  v.  The  Foundling  HoepiJUd,  1  Y.  & 
B.  188 ;  Hume  v.  Kent,  1  Ball  A  B.  188 ;  Qerrard  v.  ffBeUly,  2  C.  A 
L.  165 ;  3  D.  &  War.  414. 

Upon  this  principle,  partly.  Lord  Hardwicke  appears  to  have  decided 
in  Boy  v.  The  Duke  ofBeaufoH,  2  Atk.  108. 

Where,  however,  there  is  not  only  a  stipulation  that  an  increased  rem 
is  to  be  paid  upon  certain  acts  being  done  by  the  tenant,  but  also  that  his 
interest  shall  be  forfeited,  the  sum  so  stipulated  to  be  paid  will  be  coo- 
sidered  as  a  penalty  and  not  liquidated  damages :  French  v.  Maeale,  2  D. 
A  War.  269. 

The  question  whether  a  sum  is  considered  to  be  in  the  nature  of  a  ''pen- 
alty" or  as  "  liquidated  damages"  is  sometimes  difficult  to  determine,  and 
depends  upon  the  construction  of  the  whole  instrument  taken  together ; 
thus,  it  has  been  laid  down  that  the  words  "  liquidated  damages"  or  "  pen* 
alty"  are  not  conclusive  as  to  the  character  of  the  sum  stipulated  to  be 
paid,  for  if  thfr  whole  agreement  is  such  that  the  Court  can  see  that  the 
sum  is  a  penal  sum,  it  must  be  so  treated.  On  the  other  hand,  if  it  is  not 
a  penal  sum,  it  would  be  incorrect  to  treat  it  as  a  penalty  merely  because 
it  is  so  called  in  the  agreement:  Betta  v.  Bureh,  4  H.  A  N.  511,  per 
Bramwell,  B. ;  and  see  Oahuxnihy  v.  StrvJtt,  1  Exch.  659 ;  Jones  v.  Qreen, 
3  O.  &  J.  298;  Chle  v.  Sims,  5  De  G.  Mac.  &  Q.  1 ;  and  see  Finch  v. 
Earl  of  Salisbury,  Ca.  t.  Finch,  212;  Chminer  v.  ChiUiner,  2  Yes.  528 ; 
Bonsall  v.  Byrne,  1  Ir.  C.  L.  573. 

We  have  hitherto  considered  cases  with  r^ard  to  forfeiture,  where  a 
legal  relation,  as  that  of  lessor  and  lessee,  existing  between  the  parties,  the 
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remedy  of  the  former  to  enforce  the  forfeiture  is  at  law.    Where,  however, 
there  is  a  mere  contract  for  a  lease,  which  can  only  be  enforced  in  equity, 
how  far  will  a  Court  of  equity  interfere  on  behalf  *of  the  lessee 
where  there  have  been  acts  on  his  part,  which,  if  the  lease  had   ^  -' 

been  granted  according  to  the  contract,  would  amount  to  a  forfeiture  at 
law  ?  It  seems  that  where  a  lessee  has  done  such  acts,  the  Courts  of 
equity,  in  the  exercise  of  their  discretion,  will  refuse  specific  performance 
of  the  contract  upon  a  bill  filed  by  the  lessee,  for  it  would  be  useless  to  re- 
quire the  execution  of  a  lease  when  it  might  be  immediately  determined : 
Gourlay  v.  The  Duke  of  Somerset,  1  V.  4fc  B.  68,  72 ;  Gregory  v.  Wihon, 
9  Hare,  683.  687  ;  Lewis  v.  Btmd,  18  Beav.  86 ;  Rankin  v.  Lay,  2  De  G. 
F.  &  Jo.  65. 

A  strong  case,  however,  is  necessary  to  be  made  on  the  part  of  the  de- 
fendant, for  the  Court,  in  refusing  specific  performance,  prevents  the 
question  of  forfeiture  from  being  tried  at  law ;  and,  therefore,  before  it  re- 
fuses its  interference,  it  ought  to  be  well  satisfied  that  there  has  been  a  for- 
feiture oii  which  aii  ejectment  could  be  maintained :  per  Sir  G^rge  Tur- 
ner, y.  C,  9  Hare,  691 ;  and  see  Rogers  v.  Tudor,  6  Jur.  N.  S.  692. 

Where  specific  performance  of  an  agreement  for  a  lease  is  decreed,  not- 
withstanding it  is  doubtful  whether  breaches  of  covenant  have  not  taken 
place  which  would  enable  the  lessor  to  re-enter,  the  Court  will  direct  the 
lease  to  be  dated  at  a  period  antecedent  to  the  allied  breaches,  and  will 
require  firom  the  plaintifi*  an  undertaking  to  admit  in  any  action  that  the 
lease  was  executed  on  the  day  of  its  date :  Pain  v.  CoomhB,  1  De  O.  &  J. 
34 ;  8.  a,  3  Sm.  &  Oiff.  459;  LiUie  v.  Legh,  3  De  G.  &  J.  204;  Poyni^ 
V.  Fwriune,  27  Beav.  393 ;  Rankin  v.  Lay,  2  De  G.  F.  &  Jo.  65. 

Where  there  is  no  clause  of  re-entry  for  breach  of  a  covenant,  as,  for 
instance,  a  breach  of  a  covenant  to  repair,  the  Court  will  not  refuse  specific 
performance  of  a  covenant .  to  renew  a  lease,  merely  because  there  is  a 
breach  of  the  covenant  to  repair,  for  the  lessor  may  recover  damages  at 
law  for  the  breach :  Hare  v.  Burgee,  5  W.  R.  585. 

Specific  performance  will  be  decreed  of  a  contract  to  sell  the  fee  where 
it  is  independent  of  a  contract  to  grant  a  lease,  a  forfeiture  of  which  has 
been  incurred  by  the  acts  of  the  plaintiff,  although  the  two  contracts  may 
be  contained  in  the  same  instrument  Thus,  in  Oreen  v.  Low,  22  Beav. 
625,  the  defendant  agreed  to  grant  a  lease  of  a  plot  of  ground  to  the  plain- 
tiff  upon  his  building  a  villa  of  a  certain  value  thereon,  which  he  was  to 
keep  insured  in  the  joint  names  of  himself  and  the  defendant  in  a  particu- 
lar office.  And  it  was  also  agreed,  that  if  the  plaintiff  should  not  perform 
the  agreement  on  his  part,  the  agreement  for  a  lease  was  to  be  void,  and 
that  the  defendant  might  re-enter.  The  agreement  contained  a  further 
^ipulation,  according  to  which  the  plaintiff  was  to  have  the  p^...^^ 
option  of  purchasing  the  fee  within  two  years.    The  plaintiff  ^  -■ 

erected  the  villa,  but  insured  in  the  wrong  office,  and  in  his  own  name 
only.    It  was  held  by  Sir  John  Romilly,  M.  R.,  that  the  right  to  purchase 


2044         PENALTIBS. — FORFEITURES. — LIQUIDATED   DAMAGES. 

being  independent  of  the  right  to  a  lease,  the  plaintiff  was  entitled  to  spe- 
cific performance  of  the  contract  to  sell  to  him  the  fee. 


A  Court  of  Equity  regards  a 
penalty  or  forfeiture  as  intended  to 
secure  the  fulfillment  of  the  con- 
tract, and  not  to  enable  one  party 
to  profit  by  the  default  of  the  other, 
or  obtain  a  collateral  advantage 
which  was  no  part  of  the  main  design. 
Hence,  when  the  breach  admits  of 
indemnity  or  compensation,  such  a 
tribunal  may  compel  the  injured 
party  to  accept  a  just  equivalent, 
and  preclude  him  from  using  the 
letter  of  the  agreement  as  a  means 
of  recovering  more ;  The  Pittsburg 
JR.  R,  Co.  V.  The  Mount  Pleasant 
JR.  E.  Co.,  26  P.  P.  Smith,  481, 
490 ;  Oould  v.  Bugbee,  6  Gray, 
371,  375;  Hagar  v.  Buck,  44  Ver- 
mont,  285 ;  see  Haekett  v.  Alcock,  1 
Call,  463;  Bowen  v.  Bowen,  20 
CoDu.  127.  It  is  on  this  ground 
that  Chancery  has,  from  an  early 
period,  relieved  against  the  condi- 
tion of  a  mortgage,  and  allowed  the 
mortgagor  to  redeem  on  payment 
of  the  principal  with  interest  as 
amends  for  the  delay.  Such  also 
was  the  established  rule  in  equity 
in  the  case  of  bonds ;  and  it  was 
adopted  by  th6  statute  8  and  9 
William  3  c.  11,  as  that  which 
should  prevail  when  suit  was  brought 
on  a  bond  at  law. 

The  doctrine  is  now  generally 
recognized  by  the  courts  of  common 
law,  which  limit  the  recovery  in 
actions  ex  contractu  to  damages, 
even  when  there  is  an  express 
stipulation  for  a  penalty,  although 


where  an  estate  in  land  is  forfeited 
by  a  breach  of  condition  recourse 
must  still  be  had  to  equity,  or  to  a 
tribunal  proceeding  on  equitable 
principles.    Bee  Kemhle  v.  Farren, 

6  Bing.  141  *  Dqvies  v.  Penton,  6 
B.  &  C.  216 ;  Romer  v.  JF7inioJ,  9 
M.  &  W.  678  ;  Taylor  v.  Sandford, 

7  Wheaton,  13 ;  Spencer  v.  TUdm, 
5  Cowen,  144 ;  Perkins  v.  Lyman, 
11  Mass.  76  ;  MerriUY.  Merrill,  15 
Id.  488. 

It  is  well  settled,  in  accordance 
with  these  principles,  that  a  for- 
feiture incurred  by  the  non-perform- 
ance of  a  pecuniary  obligation  may 
be  set  aside  on  the  payment  of  the 
debt,  interest  and  costs;  Skinner 
V.  Dayton,  2  Johnson,  Ch.  535  ;  17 
Johnson,  339 ;  Hart  v.  Honuler,  8 
Harris,  248;  Walling  v.  Aiken,  3 
McMullin,  Eq.  1 ;  W(A8ter  v.  Skip- 
with,  4  Cushman,  341 ;  Moore  v. 
PhUe,  8  Missouri,  467 ;  Bright  t. 
Rowland,  3  Howard,  (Miss.)  398; 
Baird  v.  ToUiver,  6  Humphreys, 
186 ;  Giles  v.  Austin,  38  N.  Y.  Sup. 
Ct.  215;  Carpenter  v.  WesteoU,  4 
Rhode  Island,  225.  Hence,  a  tenant 
may  come  into  a  court  of  equity  for 
relief  against  a  condition  that  the 
lease  shall  be  void  if  the  rent  be 
not  paid  at  the  day ;  and  in  some  of 
the  States  redress  maybe  had  in  such 
cases  at  law.  See  Atkins  v.  Chil^ 
son,  11  Metcalf,  112;  Sanborn  v. 
Woodman,  5  Cushing,  360;  Stone 
V.  EUis,  9  Id.  55  ;  1  Smith's  Lead- 
ing Cases,  107, 7  Am.  ed.   These  de. 
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cisions  proceed  upon  the  somewhat 
arbitrary  assumption  that  interest  is 
an  equivalent  for  a  default  in  the 
payment  of  money,  which,  as  Lord 
Eldon  intimated,  is  not  always  in  ac- 
cordance with  the  truth ;  arUey  2023 ; 
Reynolds  v.  PiU,  19  Vesey,  140; 
Sparks  V.  The  Liverpool  Waterworks, 
13  Id.  428;  see  Henry  v.  Tapper,  3 
Williams,  330 ;  but  the  rule  taken 
generally  is  well  founded,  and 
necessary  to  protect  the  debtor  from 
oppression.  It  is,  in  fiict,  a  mere 
extension  of  thd  principle  which 
lies  at  the  foundation  of  the  statutes 
against  usury,  and  if  these  are  now 
questioned  as  contrary  to  the  doc- 
trines of  political  economy,  no  one 
has  yet  contended  that  a  creditor 
should  be  allowed  to  stipulate  that 
a  conveyance  by  way  of  pledge  or 
mortgage  shall  become  absolute  if 
the  debt  be  not  punctually  paid. 
See  Orr  v.  Churchill,  1  H.  Bl.  232 ; 
Walker  v.  Wheeler,  2 .  Conn.  299  ; 
Bowen  v.  Bowen,  20  Id.  127; 
Hughes  v.  Fisher,  Walker,  516; 
Deforest  v.  Bales,  1  Edwards,  Ch. 
394;  Hoay  v.  McOinnis,  22  Wend. 
163,  166. 

In  Steele  v.  Branch,  40  California, 
3,  a  condition  in  a  contract  for  the 
sale  of  land,  that  if  the  vendee  did 
not  pay  off  a  mortgage  on  the 
premises  when  it  matured,  the  con- 
tract should  be  void  and  the  land  re- 
vert to  the  vendor,  was  held  to  be 
within  this  principle,  and  relief  was 
consequently  afforded  against  a  for- 
feiture resulting  from  a  failure  to 
comply  with  the  qondition  at  the 
time  prescribed. 

In  Brockway  v.  CXark,  6  Ohio,  45, 
the  complainant  gave  a  note  for 
$130  in  consideration  of  the  receipt 


of  $100,  and  conditioned  to  be  void 
on  the  payment  of  $110  at  any  time 
before  it  matured,  and  it  was  held 
that,  although  the  statutes  against 
usury  had  been  repealed,  the 
larger  sum  was  a  penalty,  and  the 
smaller  all  that  the  creditor  was  en- 
titled to  receive. 

A  chancellor  will  not  intervene 
on  behalf  of  one  who  has  been 
grossly  negligent,  nor  where  the 
breach  is  willful  aod  persistent;  see 
Horshurg  v.  Baker,  1  Peters,  236 ; 
Clarke  v.  Drake,  3  Chandler,  223 ; 
Hancock  v.  Carlton,  6  Gray,  39.  In 
Hancock  v.  Carlton,  land  was  con- 
veyed "subject"  to  certain  mort- 
gages, which  were  to  be  assumed  and 
paid  by  the  grantee,  and  "  on  con- 
dition that  the  grantor  should  be 
indemnified  and  saved  harmless." 
A  bill  having  been  filed  by  the 
grantee  for  relief  from  a  for- 
feiture incurred  by  a  breach  of  this 
condition,  the  defendant  pleaded 
that  he  had  been  compelled  by  due 
process  of  law  to  discharge  the 
mortgages  afler  notice  to  the  com- 
plainant that  such  payment  was  re- 
quired, and  a  refusal  on  his  part  to 
pay  the  amount,  and  it  was  held  to 
be  good  defence  to  the  bill,  although 
it  appeared  that  the  complainant 
had  acted  under  a  mistaken  view  of 
the  law. 

Where  the  condition,  as  in  the 
case  of  a  mortgage,  is  intended  to 
secure  the  payment  of  a  debt,  relief 
will  be  given  as  of  right,  but  a 
stipulation  that  if  a  contract  be  not 
punctually  fulfilled  it  shall  be  void, 
and  the  parties  stand  as  they  did  in 
the  first  instance,  can  hardly  be  re- 
garded as  a  forfeiture.  Under  these 
circumstances,  time  is  of  the  essence 
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of  the  agreement,  and  a  chancellor 
will  not  aid  one  who  ib  willfully  or 
persistently  in  default.  A  lease 
conditioned  to  be  void  if  the  rent  is 
suffered  to  be  in  arrear,  seems  to  be 
within  the  reason  of  this  distinction, 
and  it  has  been  repeatedly  applied 
to  contracts  for  the  sale  of  land ; 
ante,  notes  to  Seton  v.  Slade.  The 
rule  is  the  same  where  the  time 
at  which  payment  is  to  be  made,  or 
an  act  done,  is  fixed  by  statute; 
see  Smith  y.  Mariner,  5  Wisconsin, 
551. 

In  Oregg  v.  Landia  the  contract 
provided  that  if  the  vendee  did  not 
(1)  plant  shade  trees  in  front  of  the 
property  before  the  1st  of  May, 
1865,  (2)  erect  a  house  thereon  for 
the  purpose  of  occupation  within  one 
year,  and  (3)  bring  at  least  two  and 
a  half  acres  under  cultivation  in 
every  year,  the  vendor  should  be 
entitled  to  "  take  back  the  land ''  on 
repaying  the  purchase  money ;  and 
it  was  held  that  a  forfeiture  occur- 
ring by  a  breach  of  these  stipulations 
would  not  be  set  aside  by  a  court 
of  equity ;  Oregg  v.  Landis,  4  C.  E. 
Green,  850 ;  6  Id.  494,  514. 

For  like  reasons,  relief  will  not 
be  given  against  a  forfeiture  of  stock 
incurred  by  the  failure  of  the  com- 
plainant to  comply  with  a  call  duly 
made  under  the  provisions  of  the 
charter  or  deed  of  association ;  ante, 
2036 ;  The  Oermantown  Passenger  B. 
R.  Co,,  10  P.  F.  Smith,  124;  SmaUw, 
The  Herkimer  Manufacturing  Co.,  2 
Comstock,  335.  In  the  case  first 
cited,  Sharswood,  J.,  said  that  the 
doctrine  had  been  settled  on  this 
basis  ever  since  Sparks  v.  The  Liver- 
pool Water-works,  13  Vesey,  482, 
and  that  the  reasoning  of  Sir  Wil- 


liam Grant  in  that  case  was  unan- 
swerable. 

A  court  of  equity  may  obviously 
intervene  to  set  aside  a  for^ture 
arising  from  a  non-compliance  with 
the  letter  of  an  agreement  which  has 
been  substantially  fulfilled ;  Hagar 
V.  Buck,  44  Vermont,  285.  In  this 
case  there  were  mutual  covenants, 
on  the  part  of  the  lessee  to  pay  the 
rent  and  build,  and  on  that  of  the 
lessor  to  convey  on  receiving  $500, 
with  a  condition  in  avoidance  if 
the  lessee  did  not  comply  with  the 
agreement.  The  building  was  not 
erected  within  the  time  prescribed, 
the  lessor  entered,  and  the  lessee 
then  tendered  the  five  hundred 
dollars  and  demanded  a  deed,  which 
was  refused  on  the  ground  that 
there  had  been  a  forfeiture  from 
which  equity  would  not  relieve. 
The  court  held  that  the  object  of 
the  condition  was  to  secure  the 
fulfillment  of  the  contract  When 
the  purchase  money  was  tendered, 
it  became  immaterial  whether  the 
premises  were  or  were  not  improved, 
and  the  lessor  could  not  reasooablv 
refuse  to  convev. 

In  Faunce  v.  Burk,  4  Harris,  469, 
a  proviso  that  the  decision  of  an 
engineer  of  a  railway  should  be 
conclusive  of  all  questions  that 
might  arise  on  a  contract  for  the 
construction  of  the  road,  and  that 
if  the  work  was  not  done  at  the 
time,  and  in  the  way  prescribed, 
the  contractor  should  lose  the  right 
to  proceed  under  the  agreement, 
and  forfeit  twenty  per  cent  of  what 
he  had  already  earned,  was  held  to 
be  in  the  nature  of  liquidated  dam- 
ages and  not  a  penalty  from  which 
equity    could    relieve.    The   same 
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point  has  been  determined  in  other 
instances ;  Fhelan  v.  The  Albany  B, 
E.  Co.f  1  Lansing,  258. 

Whatever  maj  be  thought  on 
these  points,  it  is  clear  that  where 
the  condition  is  precedent,  and  no 
right  will  arise  under  the  contract 
until  it  is  fulfilled,  relief  will  not 
be  given  against  a  failure  to  per- 
form it  at  the  appointed  time..  See 
notes  to  SeUm  v.  Slade;  BafreU  v. 
The  Passumpaie  Turnpike  Co,,  15 
Vermont,  757 ;  The  City  Bank  v. 
Smith,  3  Gill  &  Johnson,  265 ;  WU- 
lea  V.  Smith,  2  Edwards,  Ch.  226 ; 
Robinean  v.  Oropsey,  lb.  138.  Ac- 
cordingly, where  the  provisions  of 
the  scheme  or  prospectus  of  a  lottery 
were  that  no  holder  of  a  ticket  should 
be  entitled  to  a  prize  unless  he  pre- 
sented his  claim  within  a  year,  the 
court  held  that  there  could  be  no  for- 
feiture where  no  right  had  accrued, 
and  that  relief  would  not  be  given 
against  a  feilure  U)  come  forward 
at  the  time  prescribed;  The  City 
Bank  V.  Smith.  So,  where  it  is 
agreed  that  the  vendor  and  the 
purchaser  shall  each  pay  half  of 
the  incumbrances  resting  on  the 
land,  with  a  proviso  that  if  the 
vendor  &Us  to  pay  his  proportion 
he  shall  have  no  right  to  call  on 
the  purchaser,  the  condition  will  be 
obligatory  and  a  compliance  with 
it  a  prerequisite  to  judgment.  See 
Flagg  v.  Hunger,  5  Selden,  483, 500. 

It  is  equally  well  settled,  that 
when  a  forfeiture  is  incurred  by  the 
non-performance  of  an  act  in  pais, 
and  the  damages  cannot  be  ascer- 
tained by  computation,  or  without 
the  aid  of  a  jury,,  relief  will  not  be 
given  unless  the  parties  can  be 
restored  to  their  original  position. 


See  Dunkler  v.  Adams,  20  Vermont, 
415 ;  Skinner  v.  Dayton,  2  Johnson, 
Ch.  431 ;  White  v.  Skinner,  17  John- 
son, 35 ;  The  Ottawa  Plank  Road  v. 
Murray,  15  Illinois,  336 ;  Clarke  v. 
Drake,  3  Chandler,  253.  Hence  a 
court  of  equity  will  not  aid  a  tenant 
who  fells  timber,  or  who  assigns  . 
without  the  permission  in  writing  . 
which  the  provisions  of  the  lease 
requite;  Baxter  v.  Lansing,  7  Paige 
350;  Oreen  v.  Bridges,  Sumner, 
96 ;  Wilson  v.  Wilson,  14  C.  B.  616 ; 
Oregg  v.  Landis,  6  C.  E.  Green, 
494,  511 ;  Gregory  v.  Wilson,  9 
Hare,  683 ;  and  the  same  principle 
applies  when  the  conditions  of  a 
policy  of  insurance  are  violated  by 
the  insured.  But  in  Oregg  v.  Lan- 
dis, the  court  held  that  a  provision 
in  a  contract  of  sale,  that  the 
vendee  should  not  assign,  did  not 
come  within  this  principle. 

In  Henry  v.  Tapper,  3  Williams, 
358,  a  grantee  was  relieved  from  a 
forfeiture  incurred  by  the  breach  of 
a  condition  to  provide  the  grantor 
with  food  and  lodging.  The  court 
cited  and  relied  on  Ackston  v.  Ray- 
mond, 9  Vermont,  420,  but  the 
decision  would  seem  to  be  at  vari- 
ance with  Dunkler  v.  Adams,  and 
with  the  principles  by  which  a 
chancellor  should  be  governed  under 
such  circumstances. 

Relief  n^ay  be  afforded  in  equity 
against  one  who  is  endeavoring  to 
enforce  a  forfeiture  arising  from  a 
breach  which  he  authorized  or  sanc- 
tioned, whether  his  acquiescence 
was  manifested  by  acts  or  words, 
and  even  when  it  was  simply  per- 
missive; Helme  v.  The  Philadel- 
phia Ins.  Co.,  11  P.  P.  Smith,  107  ; 
LUley  V.  The  Fifty  Associates,  101 
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Mass.  432 ;  Oregg  y.  LandiSy  4  C. 
E.  Green,  356  ;  6  Id.  494,  507.  In 
LUley  V.  The  Fifty  Associates,  land 
was  demised  for  one  thousand  years, 
yielding  and  paying  the  yearly  rent 
of  ten  tons  of  first  quality  Russia 
Old  Sables  iron  to  be  delivered  on 
the  premises,  with  a  condition  of 
avoidance  in  the  event  of  breach. 
It  appeared  in  evidence  that  the 
lessor  had,  for  more  than  twenty- 
one  years,  received  $212  annually 
in  lieu  of  the  iron,  and  it  was  held 
that,  although  this  did  not  estab- 
lish a  commutation  of  the  rent,  it 
was  still  proof  of  an  acquiescence 
which  precluded  him  from  enforcing 
the  condition  without  such  notice 
as  would  give  the  lessee  a  reason- 
able time  to  import  the  iron.  A  for- 
feiture arising  from  a  failure  to  pay 
the  premium  of  a  policy  of  life  iu- 
surance  at  the  appointed  time,  was 
set  aside  on  like  grounds  in  Helme 
V.  The  Ins,  Co,,  and  the  principle 
has  been  applied  in  other  instances ; 
see  2  American  Leading  Cases,  911, 
5  ed. 

All  the  authorities  concur  that 
even  when  the  case  is  such  that  a 
court  of  equity  would  not  set  aside 
the  forfeiture,  it  will  not  intervene  to 
enforce  it,  and  will  leave  the  parties 
to  their  legal  rights  and  remedies. 
See  The  Atlas  Bank  v.  The  Nahant 
Bank,  3  Metcalf,  581 ;  The  Mchi- 
gan  Bank  v.  Hammond,  1  Douglas, 
527 ;  Livingston  v.  Tompkins,  4 
Johnson,  Gh.  415 ;  Baoder  y.  Lan- 
sing, 7  Paige,  350,  353;  Smith  v. 
Jewett,  40  New  Hampshire,  530; 
Warner  v.  Bennett,  31  Conn,  461 ; 
Lawl  V.  Hyde,  39  Wisconsin,  353 ; 
Clarke  v.  Drake,  3  Pinney  (Wis- 
consin), 228 ;  Meigs*  Appeal,  12  P. 


F.  Smith,  28,  35:  The  Oil  Creek 
B.  R.  Co,  V.  The  AUantic  R,  R. 
Co.,  7  Id.  65. 

The  reasons  for  this  couiae  of  de- 
cision were  assigned  by  Sharswood, 
J.,  in  the  case  last  cited :  **  A  bill 
for  the  special  enforcement  of  a 
contract  is  an  appeal  to  the  con- 
science of  the  chancellor.  He  ex- 
ercises upon  the  questiou  presented 
a  sound  discretion  under  all  the 
circumstances  of  the  case,  for  the 
most  part  untrammeled  by  rule  or 
precedent.  If  the  bargain  is  a  hard 
or  unconscionable  one,  if  the  terms 
are  unequal,  if  the  party  calling 
for  his  aid  is  seeking  an  undue  ad- 
vantage, he  declines  to  interfere. 
Therefore  it  is  that,  although  a 
court  of  equity  will  not  in  general 
relieve  against  a  forfeiture  unless 
it  be  in  the  case  of  non-payment  of 
rent  where  an  exact  and  just  com- 
pensation can  be  made  by  decreeing 
to  the  landlord  the  arrears  of  his 
rent  with  interest  and  .costs,  yet 
they  never  lend  their  assistanoe  to 
the  enforcement  of  one,  but  leave 
the  party  to  his  legal  remedies. 
More  especially  is  this  the  case 
where  the  contract  has  been  sub- 
stantially carried  out,  but  its  literal 
fulfillment  has  been  prevented  by 
uncontrollable  circumstances.  It  is 
unnecessary  to  cite  authorities  in 
support  of  these  positions.  They 
underlie  all  the  cases  which  abound 
upon  the  subject,  and  have  been 
canonized  in  the  standard  element- 
ary works ;  Jeremy's  Eq.  425,  471 ; 
Adams'  Eq.  77,  note ;  2  Story's  Eq. 
§  742,  750, 1319, 1323.  They  com- 
mend  themselves  to  everv  man's 
common  sense  of  reason  and  justice, 
in  view  of  the  special  objects  which 
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courts  of  equity  have  been  consti- 
tuted to  effectuate.  *  *  *  The 
prayer  of  the  bill  is  that  the 
court  shall  enforce  what  the  par- 
ties themselves  agreed  to  be  and 
denominated  a  forfeiture;  to  de- 
prive the  defendants  of  the  entire 
benefit  of  their  contract  and  lease, 
and  that  on  the  ground  that  a  par- 
tial failure  of  performance  has  oc- 
curred, not  productive  of  serious 
loss  to  the  plaintiffi,  and  for  which 
in  all  probability  it  would  be  diffi- 
cult to  persuade  any  jury  to  give 
them  more  than  nominal  damages. 
The  judge  at  Nisi  Prius  was  clearly 
right  in  dismissing  the  bill  with 
costs,  and  the  decree  is  affirmed,  at 
the  costs  of  the  appellants." 

It  has,  nevertheless,  been  held 
that  when  there  is  a  substantial 
breach  of  condition,  which  is  not 
technically  complete  and  cannot  be 
taken  advantage  of  at  law,  a  chan- 
cellor may  direct  a  specific  per- 
formance, or  that  the  grantee  shall 
make  compensation;  Livingston  v. 
Stukles,  8  Paige,  398 ;  7  Hill,  253. 
See  Carpenter  v.  Catliny  44  Barb. 
75.  Such  a  decree  is  the  reverse  of 
a  forfeiture,  and  gives  effect  to  the 
intention  of  the  parties  by  enforcing 
the  condition  as  a  covenant ;  and  it 
is  equally  well  settled  that  when  a 
condition  is  intended  for  the  benefit 
of  a  third  person  and  partakes  of 
the  nature  of  a  trust,  it  may  be  up- 
held as  such  by  a  court  of  equity. 
See  Leach  v.  Leach,  4  Indiana,  628 ; 
notes  to  DumpoT^s  case,  1  Smith's 
Leading  Cases,  134,  7  Am.  ed. 

Compelling  the  ftilfillment  of  a 
stipulation  is,  obviously,  a  very  dif- 
ferent thing  from  enforcing  a  for- 
feiture resulting  from  the  breach. 
VOL.  n. — 129 


A  condition  imposing  a  restraint  on 
the  use  or  occupation  of  land  which 
is  not  contrary  to  public  policy,  and 
which  is  beneficial  to  the  adjoining 
land  of  the  grantor,  may,  therefore, 
be  specifically  enforced  by  a  court 
of  equity,  not  only    between  the 
original  parties,  but  for  or  against 
those  claiming  under  them  by  assign- 
ment; Gibert  v.  Petekr,  38   New 
York,  165 ;   Whitney  v.  The  Union 
Railway  Co.,  11  Gray,  359  ;  Linzee 
V.  Mixer,  101  Mass.  512 ;  Dorr  v. 
Harrahan,    lb.    531 ;    Badger    v. 
Boardman,  16    Gray,  559.    "If,** 
said  Bigelow,  C.  J.,  in  the  case  last 
cited,  "  it  appeared  that  the  parties 
to    that    conveyance    intended    to 
create  or  reserve  a  right  in  the  nar 
ture  of  a  servitude  or  easement  in 
the  estate  granted,  which  should  be 
attached  to  and  be  deemed  an  ap- 
purtenance of  the  whole  of  the  re- 
maining parcel    belonging  to  the 
grantor,  of   which  the    plaintiff's 
land  forms  a  part,  then  it  is  clear, 
on  the  principles  declared  in  the 
recent    discussion    of    Whitney    v. 
Union  Railway,  11  Gray,  359,  that 
the  plaintiff  would  be  entitled  to 
insist  on  its  enjoyment,  and  to  en- 
force his  rights  by  a  remedy  in 
equity." 

Agreeably  to  some  authorities,  a 
stipulation  in  a  bond  or  mortgage 
accelerating  the  maturity  of  the 
debt  if  default  be  made  in  the  pay- 
ment of  interest,  is  in  effect  a  pen- 
alty and  may  be  set  aside  by  a 
court  of  equity,  although  relief  will 
not  be  afforded  where  a  day  is  fixed 
for  the  payment  of  the  principal, 
with  a  proviso  that  further  time 
shall  be  given  if  the  interest  is  paid 
punctually.    See   Mayo  v.  Judah, 
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5  Munford,  495 ;  Bonafons  v.  Rylat, 
3  Burrow,  1370.  This  distinction 
is  overruled  by  more  recent  cases, 
which  establish  that,  in  whichever 
way  such  a  provision  may  be  worded, 
it  is  an  exercise  of  the  undoubted 
right  of  the  parties  to  determine 
when  and  under  what  circumstances 
the  debt  shall  be  paid,  and  does  not 
therefore  afford  a  ground  for  the 
intervention  of  a  chancellor ;  Jones 
V.  Thomas,  5  B  &  Ad.  40  ;  Basse  v. 
Oalleger,  7  Wisconsin,  442;  The 
Marine  Bank  v.  The  International 
Bank,  9  Id.  57,  68 ;  BemerkoU  v. 
Traphagen,  39  Id.  219 ;  Thompson 
V.  Hudson,  L.  R.  4  H.  L.  27  ;  School- 
ey  V.  Romain,  31  Maryland,  574, 
579  ;  Farris  v.  Farris,  28  Barb.  29 ; 
The  People  v.  The  Superior  Court 
of  New  York,  19  Wend.  104 ;  Noyes 
V.  Clark,  7  Paige,  179 ;  The  Ottawa 
Plank  Road  Company  v.  Murray,  15 
Illinois,  337  ;  Robinson  v.  Loomis, 
1  P.  F.  Smith,  78  ;  Baldwin  v.  Van 
Vorst,  2  Stockton,  Ch.  577.  In  the 
case  last  cited  the  bond  was  condi- 
tioned for  the  payment  of  the  prin- 
cipal sum  ten  years  after  date,  with 
interest  semi-annually,  and  it  was 
at  the  same  time  provided  that  if 
the  interest  should  be  behindhand 
the  principal  should  be  payable 
forthwith  ;  and  the  court  held  that 
the  obligor  was  not  entitled  to  be 
relieved  from  the  consequences  of 
a  want  of  punctuality  in  the  pay- 
ment of  the  interest.  In  Farris  v. 
Farris,  the  purchaser,  who  was 
a  married  woman,  alleged  the 
absence  of  her  husband  and  her 
own  ignorance,  but  the  court  was 
clearly  of  opinion  that  such  a  pro- 
vision does  not  partake  of  the  na- 
ture of  a  penalty  or  forfeiture,  and  is 


not  less  binding  in  equity  than  at 
law. 

In  Martin  v.  MeMUe,  3  Stockton, 
Ch.  222,  it  was,  notwithstanding,  held 
thatachancellor  may  relieve  against 
such  a  default  where  it  is  the  result 
of  accident  or  mistake,  which  is 
virtually  denying  the  right  to  make 
time  of  the  essence  of  a  contract 
for  the  payment  of  money.  A 
greater  sum  cannot  be  exacted  as 
compensation  for  the  retention  of 
a  less,  but  this  is  a  very  different 
thing  from  a  stipulation  that  the 
period  for  the  payment  of  a  debt 
shall  depend  on  the  punctual  fulfill- 
ment of  the  obligation. 

It  has  also  been  determined  that  a 
covenant  for  the  payment  of  money 
by  installments,  and  that  if  they 
are  not  punctually  paid  the  whole 
sum  shall  be  due,  is  objectionable, 
as  accelerating  the  liability  for  the 
principal  without  discounting  the 
interest ;  Tieman  v.  Harriman,  16 
Illinois,  400.  In  this  instance 
Skinner,  J.,  said:  "We  r^ard  the 
proviso  in  the  mortgage,  that  the 
whole  sum  shall  become  due  upon 
failure  to  pay  any  one  of  the  in- 
stallments on  the  day,  as  a  provision 
in  terrorem  and  in  the  nature  of  a 
penalty,  against  which  equity  will 
relieve  upon  adequate  compensation. 
There  is  no  difficulty  in  this  com- 
pensation. It  is  the  payment  of 
the  installmentfl  due,  the  interest 
accrued  thereon,  and  the  costs  in- 
curred in  the  proceeding  to  sell 
under  the  power.  This  has  been 
done,  and  the  mortgagee  is  thereby, 
in  contemplation  of  equity,  placed 
in  the  same  condition  he  would 
have  been  had  the  installment  been 
paid  on  the  day  it  became  due. 
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But  the  mortgagee  seeks  to  collect 
the  whole  mortgage  debt,  by  reason 
of  the  non-payment  of  a  small  por- 
tion thereof  on  the  day.  If  he  is 
allowed  to  do  so,  a  considerable 
sum  of  money,  in  the  way  of  inter- 
est, is  forfeited  by  the  mortgagor  to 
him;  for  there  is  no  substantial 
difference  in  the  forfeiture  of  a  sum 
of  money  in  the  shape  of  interest 
or  a  named  sum  as  a  penalty. 

**  The  installments  extend  through 
a  series  of  years  up  to  1859,  and 
are  without  interest  The  proviso, 
if  operative,  works  a  forfeiture  of 
the  use  of  the  money  for  the  period 
of  credit  provided  for,  which  use, 
or  credit,  is  of  the  substance  and 
essence  of  the  contract,  has  a  legal 
value,  and  is  capable  of  ascertain- 
ment by  computation.  To  deprive 
the  mortgagor,  then,  of  this  credit, 
without  a  rebate  of  interest,  is  to 
take  from  him  without  considera- 
tion so  much  money  as  the  interest 
on  the  installments  not  due,  for  the 
periods  they  respectively  run, 
amounts  to. 

'^  This  can  be  nothing  else  than  a 
penalty,  which  equity  will  always 
relieve  against  Where,  by  the 
terms  of  a'  contract  a  greater  sum 
of  money  is  to  be  paid,  upon  de- 
fault in  the  payment  of  a  lesser 
sum  at  a  given  time,  both  courts  of 
law  and  equity  wjU  hold  the  provi- 
sioDs  for  the  payment  of  the  greater 
sum  to  be  a  penalty.  And  even 
where  the  parties  stipulate  for  the 
payment  of  a  sum  certain  on  de- 
&ult  of  performance  of  an  agree- 
meut  such  a  stipulation  will  be 
treated  as  a  penalty,  if  the  damages 
are  not  difficult  of  ascertainment. 
Skinner  v.  Dayton^  2  Johnson,  Ch. 


526;  7  Vesey,  273;  2  Vernon, 
316 ;  6  Bingham,  141 ;  Lansing  v. 
Capron^  1  Johnson,  617 ;  18  John- 
son, K  219;  6  MuDford's  K.  71; 
6  Iredell's  R.  65 ;  Carpenter  et  al. 
V.  Loekhart,  1  Carter,  Indiana,  435 ; 
1  Denio,  464 ;  22  Wend.  R.  163  ; 
9  Paige,  Ch.  101;  Broadwell  v. 
Broadwell,  1  Gilman,  600 ;  Low  v. 
NoUe,  decided  at  the  present  term. 
The  case  of  The  Ottawa  Plank 
Road  Company  v.  Murray ^  15 
Illinois,  337,  is  not  in  conflict 
with  this  opinion.  In  that  case 
the  mortgage  and  bond  provided 
for  payment  of  interest  at  ten  per 
cent  per  annum,  payable  semi-an- 
nually, and  provided  that  if  the 
interest  should  not  be  paid  when 
due  the  principal  should  imme- 
diately come  due.  There  no  for- 
feiture, in  contemplation  of  law, 
could  arise.  If  the  money  was  not 
paid,  it  drew  interest ;  if  paid,  the 
interest  stopped  with  the  payment." 
The  soundness  of  this  conclusion 
is  questionable  unless  the  instru- 
ment would  have  been  usurious  if  it 
had  contained  an  absolute  under- 
taking that  the  gross  amount 
should  be  paid  forthwith. 

In  general,  one  who  agrees  that 
if  the  interest  be  not  paid  punctu- 
ally the  period,  for  the  payment  of 
the  debt  shall  be  advanced,  must, 
take  notice  when  the  time  arrives, 
and  cannot  allege  that  he  was  not 
warned ;  but  the  case  is  materially 
changed  when  there  is  a  covenant 
on  the  part  of  the  obligee  which, 
though  not  precedent,  will  excuse 
the  retention  of  the  interest  if  un- 
fulfilled, and  it  may  then  be  requi- 
site to  notify  the  obligor  that  the 
covenant  has  been  performed,  before 
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making  a  default  in  the  payment  of 
interest  a  ground  for  the  recovery 
of  the  principal.  See  Broderick  v. 
Smith,  26  Barb.  539. 

Although  a  stipulation  for  a  pHi- 
ally  is  invalid,  the  damages  may 
be  liquidated  by  agreement  at  any 
amount  which  does  not  manifestly 
exceed  the  loss;  Lowe  v.  PeerSf  4 
Burrows,  2226 ;  Whiie  r.  Dinghy,  4 
Id.  433 ;  Fierce  v.  PaOer,  8  Mass, 
223;    Bayley  y.  Peddief  16  New 
York,    469;     MoU    y.    MaU,    11 
Barb.     127;     TinyUy    y.    Outter, 
7    Conn.  291;  Myers  y.   ^Haye,  7 
Missouri,   98;   Slosaon   y.  Beadle, 
7  Johnson,  72 ;  Oamm<m  v.  Htrwe,  14 
Maine,  250;  Dakin  y.  WiUiama,  17 
Wend.  437;  22  Id.  201 ;  Knapp  y. 
MaUby,  13  Id.  587 ;  Buret  v.  Swift, 
11  Texas,  274^  Law  y.  NoUe,  16  Il- 
linois, 478 ;  Hampton  v.  Ourton,  6 
Blackford,  206;   Sheeper  y.    WU- 
liaTM,  12  Wright,  450 ;  Me  Wheeter 
y.  Douglas,  1  Caldwell,  591 ;  Brown 
y.  Mouldy,  17  Indiana,  10.    Such 
proyLsions   are  not  only  tolerated 
but  favored  by  the  law,  as  tending 
to  prevent  litigation  and  afford  a 
standard  which  the  oourt  can  apply 
without  summoning  a  jury.   When- 
ever, therefore,  the  contract  is  for 
the  performance  of  an  act  in  pate, 
and  there  is  no  certain  mea«ire  of 
the  injury  that  will  ensue  if  it  be 
not  fulfilled,  the  parties  may  fix  the 
sum  that  shall  be  payable  as  a  com- 
pensation for  the  breach.    A  cove- 
nant in  a  lease  not  to   plow  or 
break  up  meadow  land  is  within 
this  principle,  and  «o  is  a  promise 
of  marriage;  Aetley  v.   Wddon,  2 
Bos.  <fc  Pul.  346 ;  Lowe  v.  Peere,  4 
Burrows,  2225;  or  a  promise  to  per- 


form work  or  furnish  materiala  with- 
in a  certain  time ;  Fhteker  v.  Dyke, 
2  Term.  32 ;  Cuirtie  v.  Brewer^  17 
Pick.  513 ;  Faunce  v.  Burke,  4  Har- 
ris, 469 ;  or  a  oovenant  to  improve 
land  on  which  the  oovenaDtee  hAB  a 
mortgage  or  ground  rent ;  Peareem 
y.  WaUwne,  24  Wend.  246;  26  Id. 
630 ;  or  that  a  patent  is  valid,  and 
will  answer  the  purpose  for  which  it 
was  obtained ;  Breweter  v»  JBdgerly, 
13  New  Hampshire,  275;  or  that  a 
vendor  will  execute  a  deed  on  <»r  be- 
fore a  certdn  day;  Durst  v.  Swift, 
11  Texas,  274;  OkMnberlain  v.  Bag- 
ley,  11  New  Hampshire,  234;  or 
that  a  purchaser  will  accept  a  con- 
veyance and  pay  the  prioe ;  BeiUy 
V.  Jonee,  1  Bing.  302 ;  Oammon  v. 
JSno»6, 14  Maine,  250;  WiUiamev. 
Oreen,  14  Arkansas,  13 ;  Mundy  v. 
Ouleer,  18  Barb.  336;  Hobnte  v. 
Holmee,  12  Id.  137 ;  or  for  the  ex- 
change of  one  toact  of  land  for  an- 
other; Oibb  v.  Linder,  76  Dlinois, 
137 ;  or  that  a  trade  or  profession 
shall  not  be  practiced  within  certain 
limits ;  Green  v.  Priee,  13  M.  &  W. ; 
Atkine  v.  Kinnier,  4  Exchequer, 
776 ;  Streeter  v.  BuA,  25  Galifomia, 
37.  In  Oreen  v.  Prioe,  one  who  had 
covenanted  not  to  carry  on  the  busi- 
ness of  a  hair-dresser  and  perfumer 
within  sixty  rnile^  of  London,  and 
bound  himself  in  the  sum  of  five 
thousand  pounds  for  the  faithful 
observance  of  his  covenant,  was  hdd 
to  be  liable  in  that  amount,  whether 
it  did  or  did  not  exceed  the  actual 
injury.  The  judgment  was  afiirmed 
by  the  exchequer  chamber,  and  fol- 
lowed in  Bawlineon  v.  Qark,  14  M. 
&  W.  187,  and  Galsweriky  v.  StruU, 
1  Exchequer,  659,  and  is  sustained 
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bj  the  main  current  of  decision  in 
England  and  the  United  States; 
mUer  ▼.  Elliot,  1  Garter,  404. 

In  Oushmg  y.  Drew,  107  Mass. 
445,  the  plaintiff  sold  his  business 
as  an  expressman,  to  the  defendant, 
for  the  sum  of  $600,  and  agreed 
not  to  do  any  express  business  in 
East  Weymouth,  or  cause  any  to 
be  done  so  long  as  the  defendant 
resided  there  and  was  engaged  in 
that  occupation,  and  in  the  event  of 
his  not  fulfilling  this  stipulation  to 
pay  the  defendant  $900.  The 
court  held  that  the  sum  last  named 
was  liquidated  damages,  and  might 
be  set  off  as  such  by  the  defendant 
Chapman,  J.,  said :  "  The  tendency 
and  preference  of  the  law  is  to 
regard  a  sum  stated  to  be  payable 
if  a  contoict  is  not  fulfilled  as  a 
penalty,  and  not  as  liquidated  dam- 
ages; Shute  y.  Taylor,  5  Met  61; 
WaUiB  V.  CarperUer,  13  Allen,  19. 
Yet  courts  endeavored  to  learn  from 
the  subject-matter  of  the  contract 
the  nature  of  the  stipulations  and 
the  surrounding  circumstances  what 
was  the  real  intent  of  the  parties, 
and  are  governed  by  such  intent ; 
Lynde  v.  Thompson,  2  Allen,  456. 
In  that  case  the  dapages  were  held 
to  be  liquidated  in  view  of  the  fact 
that  the  contract  was  for  doing  a 
simple  specific  act,  and  that  there 
was  no  adequate  means  furnished, 
by  the  contract  or  otherwise,  for 
ascertaining  the  precise  damage 
which  might  result  from  the  bieach 
of  it 

"The  same  reasoning  applies  to 
this  case.  The  stipulation  is  for  a 
simple  thing,  namely,  to  abstain 
from  interference  with  the  business 
which  the  plaintiff  had  sold  to  the 


defendant,  and  it  is  difficult  to  ascer- 
tain the  damages  that  may  result 
from  the  breach  of  such  a  contract. 
The  language  of  the  contract  also 
imports  a  stipulated  sum  rather 
than  a  penalty,  and  this  construction 
being  confirmed  by  the  nature  of  the 
stipulations,  the  courts  adopt  it." 

In  Powell  V.  Burroughs,  4  P.  P. 
Smith,  329,  336,  and  The  Wolfs 
Greek  Co.  v.  SchuUz,  21  Id.  180, 
the  uncertainty  as  to  the  extent  of 
the  injury  which  may  ensue  was 
said  to  be  the  criterion  by  which  to 
determine  whether  it  is  a  case  of 
liquidated  damages  or  a  penalty, 
and  a  covenant  to  mine  40,000  tons 
of  coal  in  the  plaintiff's  colliery, 
and  pay  him  for  that  quantity, ''  at 
the  rate  of  twenty  cents  per  ton, 
whether  the  same  was  actually 
mined  or  not,"  held  to  be  obligatory 
within  this  principle,  because  the 
loss  occasion^  by  the  breach  de- 
pended on  circumstances  that  were 
peculiarly  withiji  the  knowledge  of 
the  parties  and  could  be  better  esti- 
mated by  them  than  by  a  court  or 
jury. 

The  reason  of  this  course  of  deci- 
sion is  analogous  to  that  which  pre- 
vails in  the  case  of  valued  policies 
of  insurance,  that  where  there  is  no 
fixed  measure  of  damages,  the  par- 
ties may  agree  on  any  amount 
which  does  not  manifestly  transcend 
the  loss.  But  the  law  wiU  not  suffer 
a  power  conferred  for  a  useful  end 
to  be  abused,  and  where  it  is  ap- 
parent that  the  stipulation  goes  be- 
yond any  injury  that  can  result 
from  the  breach,  it  will  be  invalid  ; 
WcMs  V.  Sheppard,  2  Alabama,  245  ; 
Hughes  v.  Wistar,  1  Walker,  616 ; 
Baugh   V.    Rowland,    5    Howard, 
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(Miss.)  398.  An  undertaking  to  give 
a  larger  sum  as  compensation  for 
the  non-payment  of  a  less  is  within 
this  rule;  see  Lampman  v.  Co<^- 
ran,  16  New  York,  276 ;  Astley  v. 
Weldon,  2  Bos.  &  Pul.  346 ;  Oement 
V.  Cash,  21  Id.  253,  260 ;  and  it 
may  be  said,  in  general,  that  the 
courts  will  not  sanction  the  recovery 
of  any  greater  amount  for  the  non- 
fulfillment of  a  pecuniary  obligation 
than  the  principal  sum  with  interest ; 
On  V.  Oiun^man,  1  H.  Bl.  227 ; 
DaHn  v.  WUliatM,  17  Wend.  447 ; 
22  Id.  401 ;  Bayley  v.  Peddie,  16 
New  York,  469,  471;  Tieman  v. 
Hamman,  16  Illinois,  400;  WU- 
liams  y.  Oreen,  16  Arkansas,  315, 
319 ;  HcUdeman  v.  Jeremys,  lb.  329, 
333.  A  pecuniary  default  may 
nevertheless  entail  consequences 
which  cannot  be  compensated  by 
replacing  the  amount  with  interest, 
and  where  such  is  *the  case,  the 
damages  may,  as  it  seems,  be  regu- 
lated beforehand  .by  the  parties. 
See  Bayley  v.  Peddle,  16  New  York, 
469,  475. 

The  rule  applies  wherever  the 
contract  is  in  effect  for  the  payment 
of  money,  whatever  may  be  its 
terms ;  Kukn  v.  Myers,  37  Iowa,  351 ; 
and  consequently  it  has  been  said  to 
be  a  covenant  to  pay  the  plaintiff's 
debts,  and  save  him  harmless  from 
any  suit  that  may  be  brought  there- 
for; MorrU  v.  McCoy,  7  Nevada, 
399.  In  Spear  v.  Stnith  1  Denio,  465, 
a  covenant  to  comply  with  the  deci- 
sion of  the  arbitrators  to  whom  the 
case  had  been  submitted,  or  pay 
$100,  was  accordingly  held  invalid, 
because  the  award  might  be,  as  the 
event  proved,  for  a  sum  of  money, 
and  the  measure  of  the  injury  was 


consequently    the    principal    with 
lawful  interest    The  cases  of  Qregg 
V.  Orotby,  18  Johnson,  219, 226,  and 
Hoag  V.  MeOinnis,  22  Wend.  163, 
are  to  a  like  effect     And  the  weight 
of  authority  seems  to  be  that  an 
agreement  to  liquidate  the  damages 
will  fail,  not  only  where  it  imposea 
an  obligation  for  the  payment  of  a 
greater  sum  as  a  compensation  for 
a  less,  but  where  it  might   have 
led  to  such  a  result,  because  that 
which  must  necessarily  have  been 
construed  as  a  penalty  in  one  eveot, 
will  be  supposed  to  have  been  in- 
tended to  operate  as  sach  in  alL 
See  Ourry  v.  Larer,  7  Barr,  400 ; 
JVit^^  V.  Rossman,  18  Barb.  50.     A 
contract    which    contains    various 
stipulations,  some  for  the  payment 
of  money,  and  others  that  the  party 
will  do  or  refrain,  cannot  therefore 
be  made  the  subject  of  a  stipulation 
for  liquidated  damages,  unless  it  Is  so 
drawn  as  to  be  exclnsively  applica- 
ble to  the  breaches  which  admit  of 
such  a  standard  of  compensation. 
See  Niver  v.  Rostman;  Thorough^ 
good  V.  WalkeT,  2  Jones,  N.  C.  15 ; 
WhUfield  V.  Levy,  6  Vroom,  149; 
SkieU  V.  McNiU,  9  Paige,  101, 106. 
For  like  reasons,  where  the  damages 
on  one  side  of  the  contract  admit  of 
being  liquidated,  and  those  on  the 
other  do  not,  a  covenant  to  that 
effect,  which  applies  to  both,  will  be 
inoperative ;  Haldeman  v.  Jennings, 
14  Arkansas,  320.    Hence,  where  it 
was  agreed  that  if  the  vendor  or 
the  purchaser  fiiiled  to  comply  with 
the  contract,  a  sum  certain  should 
be  paid  as  a  compensation  for  the 
delay,  the  court  held  that  the  stipu- 
lation was    not   binding    on    the 
vendor,  because  it  could  not  have 
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been  enforced  against  the  purchaser, 
who  would  only  have  been  answer- 
able for  the  purchase  money  with 
interest;  Thoraughgood  v.  Walker. 
In  Whiifield  v.  Letfg^  6  Vroom,  149, 
a  contract  by  the  purchaser  of  a 
grocery  to  pay  $1800,  and  by  the 
vendor  not  to  engage  in  the  same 
business  for  the  space  of  ten  years, 
and  in  which  the  parties  "  bound 
themselves  to  each  other,  under  the 
penalty  and  forfeiture  of  $500,  to  be 
paid  by  him  who  should  fail  to 
carry  out  the  agreement,"  was  held 
to  be  within  the  principle. 

In  TaleoU  v.  Mardon,  3  Minne- 
sota, 339,  the  defendant  gave  a 
promissory  note,  "with  interest  at 
the  rate  of  six  per  cent,  per  annum 
from  date  until  due,  and  five  per 
cent,  per  month  after  due,  until 
paid,"  and  it  was  determined  that 
the  contract  for  interest  ceased  to 
be  operative  at  the  maturity  of  the 
note,  and  that  whatever  was  re- 
covered for  the  time  during  which 
payment  had  been  withheld  after 
breach  must  be  recovered  as  dam- 
ages, and  not  as  interest.  It  fol- 
lowed that,  although  the  Revised 
Statutes,  C.  35,  provided  "that  any 
rate  of  interest  agreed  upon  by  the 
parties,  specified  in  writing,  shall  be 
legal  and  valid,  **  the  case  fell 
within  the  rule  that  the  parties 
could  not  liquidate  the  damages 
for  the  breach  of  a  pecuniary  obli- 
gation at  any  higher  rate  than  the 
seven  per  cent,  prescribed  by  law. 

It  would,  nevertheless,  appear 
that,  aside  from  the  statutes  against 
usury,  or  ^here  these  do  not  prevail, 
a  contract  by  a  debtor  to  pay  a 
larger  sum  as  a  compensation  for  a 
delay  in  the  payment  of  a  smaller, 


will  be  valid  unless  the  inadequacy 
is  so  gross  as  to  give  rise  to  a  pre- 
sumption of  undue,  influence  or 
fraud ;  see  Goldsworthy  v.  Stnitt,  1 
Exchequer,  659,  665;  Lynde  v. 
Thompson,  2  Allen,  456, 459 ;  Davis 
V.  Harding,  1  Montana,  499 ;  Hardee 
v.lToiDard, 33 Georgia, 533.  "I take 
it,"  said  Parke,  Baron,  in  Galds- 
worthy  v.  ShM,  "  that  it  would  be 
competent  for  the  parties  to  make  a 
stipulation  to  pay  a  certain  sum  on 
the  non-performance  of  an  agree- 
ment to  pay  a  smaller  sum ;  but  they 
must  do  so  in  express  terms,  and  if 
that  be  done  I  do  not  see  how  the 
courts  can  avoid  giving  efi^ect  to 
such  a  contract."  This  dictum  was 
approved  in  Lynde  v.  Thoinpson; 
and  the  language  held  in  Brochway 
V.  Clark,  6  Ohio,  45,  is  to  the  same 
effect. 

It  is,  no  doubt,  true,  that  when 
no  rule  or  policy  of  the  law  forbids, 
the  parties  may  agree  that  a  larger 
sum  shall  be  paid  in  consideration 
of  forbearance  to  demand  a  smaller. 
Contracts  for  interest  are  based  on 
this  principle,  but  it  is  not  easy  to 
determine  the  limits  within  which 
it  may  be  applied.  In  general, 
inadequacy  does  not  vitiate,  but 
this  rule  is  inapplicable  when  the 
disproportion  appears  on  computa- 
tion and  from  the  face  of  the  agree- 
ment ;  Skeppard  v.  Roadea  7  Khode 
Island,  470;  Schnell  v.  Ntel,  17 
Indiana,  29. 

In  Hardee  v.  Howard,  the  induce- 
ment to  a  contract,  by  which  the 
plaintiff  agreed  to  sell  his  planta- 
tion for  $13,000,  was  that  he  should 
have  that  sum  in  cash,  in  hand  on 
the  1st  of  January  next,  and  it  was 
further  provided  that  if  the  pur- 
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chaser  made  default,  he  should  for- 
feit the  further  sum  of  $2000  for 
the  difference  between  cash  and 
credit.  The  court  held  that  the 
contract  was  not  usurious,  nor  to 
pay  a  greater  sum  as  compensation 
for  a  pecuniary  default,  but  that 
the  purchaser  should  pay  $13,000 
if  he  paid  cash  and  $15,000  if  he 
bought  on  credit.  It  was  in  effect 
a  sale  for  $15,000,  to  be  discharged 
on  the  prompt  payment  of  $13,000. 

The  rule  that  a  contract  for  the 
payment  of  money  does  not  admit 
of  a  liquidation  of  the  damages, 
meets  with  an  exception  in  the  case 
of  a  foreign  bill  of  exchange,  or 
where  the  amount  is  payable  in 
foreign  coin,  and  the  parties  may 
then  determine  the  yalue  of  that 
which  is  in  itself  fluctuating  and 
uncertain.  See  The  United  States 
V.  Gumey,  4  Cranch,  333. 

In  BeremkoU  v.  TrephageUy  39 
Wisconsin,  220,  the  court  held  that 
the  gross  value  of  an  annuity  is  not 
measurable  by  an  exact  pecuniary 
standard,  and  that  the  parties  might 
consequently  agree  that  if  the  an- 
nual payments  were  not  made  punc- 
tually the  grantor  should  be  liable  in 
an  amount  exceeding  the  worth  of 
the  annuity,  as  calculated  by  the 
tables  which  are  commonly  used  for 
such  purposes. 

A  proviso  that  if  a  debt  be  not 
paid  when  due,  and  the  creditor  pro- 
ceeds to  sue,  he  shall  be  entitled  to 
recover  five  per  cent,  on  the  amount 
for  counsel  fees  and  expenses,  is  not 
in  the  nature  of  a  penalty,  and  may 
be  enforced  at  law  or  in  a  court  of 
equity,  although  it  exceeds  the  sum 
actually  expended;  Bobinaan  v. 
Loomis,  1  P.  F.  Smith,  79. 


It  jseems  that  relief  may  be  given 
against  a  covenant  which,  thoo^ 
not  dependent,  was  yet  intended  as 
the  consideration  or  equivalent  for 
an  undertaking  which  has  not  been 
fulfilled.  See  Skinner  v.  Dayt»n^  2 
Johnson,  Ch.  526;  17  Johnson, 
357.  In  this  instance  the  agree- 
ment was,  on  the  one  side,  to  make 
the  machinery  for  a  factory,  and, 
on  the  other  hand,  to  pay  for  it  by 
installments,  two  of  which^  amount- 
ing to  $1400,  were  to  fall  due  before 
the  day  named  for  the  delivery  of 
the  machinery.  The  party  of  the 
second  part  wrote  to  say  that  the 
machinery  would  not  be  reqaired, 
and  the  party  of  the  first  part  there- 
upon obtained  a  judgment  for  the 
two  installments,  which  the  party 
of  the  second  part  sought  to  enjoin, 
on  the  ground  that  the  amount  re- 
covered was  really  a  compensatioo 
for  work  which  had  not  been  and 
would  not  be  performed,  and,  thene- 
fore,  was  in  the  nature  of  a  penalty 
from  which  chancery  should  relieve. 
The  respondent  answered  that  al- 
though the  machinery  was  not 
made  or  delivered,  he  had  still  lost 
time  and  money  in  preparations, 
for  which  the  judgm^it  was  not 
more  than  an  equivalent  This  de* 
fence  was  sustained  by  the  chan- 
cellor, but  the  decree  was  reversed 
by  the  Ck)urt  of  Errors,  because 
the  respondent  might  sue  for  the 
remaiuing  installments,  and  the  aid 
of  a  C!ourt  of  Equity  was  requisite 
to  bring  the  whole  matter  within 
the  compass  of  one  proceeding,  and 
to  limit  the  recovery  to*the  actual 
loss. 

It  has  been  intimated  in  some 
instances  that  the  damages  for  the 
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noQ-fulfillraent  of  a  contract  of  sale 
cannot  well  be  liquidated  by  agree- 
ment, because  the  true  measure  is 
the  difference  between  the  market 
value  and  the  price,  and  the  law 
will  not  suffer  the  vendor  to  stipu- 
late for  more.  See  Shreeve  v. 
BrereUm,  1  P.  P.  Smith,  175, 186 ; 
Jimison  v.  Gray,  29  Iowa,  537 ;  Lee 
V.  Overatreet,  44  Georgia,  507; 
Burr  V.  Todd,  5  Wright,  206 ;  but 
the  better  opinion  seems  to  be  that 
such  a  stipulation  is  primd  facie 
valid,  although  it  may  be  set  aside 
by  a  court  of  equity  when  the  com- 
pensation is  80  much  in  excess  of 
the  injury  that  it  cannot  be  exacted 
without  an  undue  advantage.  See 
Hise  V.  Foster,  17  Iowa,  23 ;  WU- 
liams  V.  Green,  13  Ark.  315,  327  ; 
Knapp  V.  MaUby,  13  Wend.  587; 
Chamberlain  v.  Begley,  11  New 
Hamp.  234. 

In  Lynde  v.  Thompson,  2  Allen, 
460,  Bigelow,  C.  J.,  said :  "  If  the 
contract  had  been  to  pay  a  certain 
sum  of  money,  or  to  purchase  cer- 
tain specific  articles  of  merchandise, 
the  value  of  which  as  between  ven- 
dor and  vendee  could  have  been 
ascertained  without  difficulty,  the 
measure  of  damages  arising  from  a 
breach  would  have  been  certain  and 
readily  fixed,  and  the  intent  of  the 
parties  to  stipulate  for  a  penalty  only, 
would  have  been  &irly  inferable. 
But  such  is  not  the  nature  of  the 
present  contract  It  is  an  agree- 
ment for  the  sale  of  an  entire  stock 
in  trade,  and  all  the  toola  used  by 
the  plaintifl^  in  carrying  on  the 
manufacturing  business.  A  trans- 
action of  such  a  nature,  involving 
the  transfer  and  surrender  of  the 
business  and  good  will  connected 


with  the  trade  and  manu&cturing 
in  which  the  plaintiffs  had  been  en- 
gaged, differs  essentially  from  an 
ordinary  agreement  for  the  sale  of 
goods  or  the  payment  of  money.  It 
is  impossible  to  estimate  with  accu- 
racy, or  to  measure  with  any  definite 
or  precise  rule,  the  extent  of  dam- 
age which  either  party  might  sus- 
tain by  reason  of  the  breach  of  the 
contract  The  necessity  of  taking 
an  account  of  stock,  the  consequent 
interruption  of  business,  the  prepa- 
ration to  relinquish  an  old  occupa- 
tion and  to  engage  in  a  new  one, 
and  other  similar  elements,  would 
necessarily  enter  into  the  contempla- 
tion of  parties  making  an  agree- 
ment like  that  which  is  the  subject 
of  the  present  action.  But  the  im- 
possibility of  placing  any  estimate 
in  money  on  the  damage  which 
might  result  from  such  causes  is 
obvious,  and  leads  to  the  reasonable 
inference  that  the  parties  intended 
to  fix  the  amount  of  compensation 
in  the  event  of  a  breach  by  insert- 
ing a  sum  to  be  taken  as  liquidated 
damages  in  the  literal  sense  of  that 
term." 

In  applying  the  principle,  regard 
should  be  had  to  whether  the  con- 
tract is  for  the  delivery  of  specific 
things,  or  of  things  of  a  certain  kind. 
In  the  former  case  the  damages 
cannot  always  be  fully  estimated  by 
a  jury,  and  may  therefore  be  liqui- 
dated by  agreement,  especially  if  the 
contract  be  one  that  would  be  speci- 
fically enforced  by  a  chancellor.  In 
the  latter  case  the  purchaser  can 
presumably  buy  elsewhere  if  the 
vendor  makes  default,  and  the  mea- 
sure of  damages  is  consequently  the 
difference  between  the  market  price 
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and  that  fixed  by  the  contract.  But 
this  rule  is  not  universal,  and  does 
not  apply  where  goods  are  wanted 
for  a  particular  purpose  which  will 
be  frustrated  by  delay.  Under  these 
circumstances,  time  is  of  the  essence 
of  the  contract,  and  the  parties  may 
agree  on  a  sum  which  shall  be  pay- 
able if  delivery  is  not  made  at  the 
day. 

There  are,  accordingly,  numerous 
decisions  that  a  contract  of  sale  may 
afford  room  for  a  stipulation  in  liqui- 
dation of  the  damages,  on  the  part 
either  of  the  vendor  or  the  pur- 
chaser; ante;  Morse  v.  RaMurn, 
42  Missouri,  594;  Clement  v.  Cash, 
21  New  York,  253;  WUliams  v. 
Green,  14  Arkansas,  313, 327, 1.  C. ; 
Chamberlain  v.  Bagley,  11  New 
Hamp.  234.  Although  the  obliga- 
tion of  the  purchaser  is  in  one  sense 
pecuniary,  his  refusal  to  fulfill  the 
agreement  leaves  the  property  on 
the  hands  of  the  vendor,  and  may 
subject  the  latter  to  the  conse- 
quences of  a  fall  in  value.  See 
Chamherkdn  v.  Bagley;  Mead  v. 
Wheeler,  13  New  Hamp.  351 ;  Ting- 
ley  V.  Cutler,  7  Conn.  291 ;  Oammon 
V.  Hmve,  14  Maine,  250;  Stre^er 
V.  WUliams,  12  Wright,  450 ;  ReU^ 
ly  V.  Jones,  1  Bing.  302 ;  Williams 
V.  Oreen,  14  Arkansas,  329 ;  Sheill 
V.  McNitt,  9  Paige,  101,  103.  The 
principle  is  the  same  where  a  pur- 
chaser covenants  to  build  as  a  se- 
curity for  the  price ;  Pierson  v.  WO- 
liams,  24  Wend.  447;  26  Id.  20. 
In  Pierson  v.  Williams,  the  court 
gave  judgment  on  a  covenant  to 
erect  two  houses  on  land  which  the 
covenantor  had  purchased  from  the 
covenantee,  and  refused  to  inquire 
whether  the  sum  thus  fixed  was 


more  than  an  adequate  compeiisa- 
tion  for  the  injury.  And  it  is  gene- 
rally conceded  that  the  parties  may 
agree  on  the  amount  which  shall  be 
paid  by  the  vendor  in  the  event  of 
his  failing  to  convey  the  property 
to  the  purchaser.  See  Mead  v. 
Wheeler,  13  New  Hampshire,  351 ; 
Slosson  V.  Beadle,  7  Johnson,  72. 

The  weight  of  authority,  never- 
theless, is  that  the  stipulated  amount 
must  not  exceed  the  value  of  the 
land,  and  should  be  so  much  within 
it  as  to  show  the  object  is  not  to 
secure  an  undue  advantage  at  the 
expense  of  the  opposite  party.  See 
Hdldeman  v.  Jennings,  14  Arkan- 
sas, 329;  Williams  v.  Oreen,  lb. 
315,  326 ;  Lampman  v.  Cochran,  16 
New  York,  275 ;  Clement  v.  Cash, 
21  Id.  253,  260;  Barr  v.  Tod,  5 
Wright,  206;  and  in  Spencer  v. 
TUden,  5  Cowen,  144,  an  agreement 
to  deliver  twelve  cows,  or  pay  nearly 
twice  as  much  as  they  were  worth, 
was  held  to  be  invalid  on  this 
ground.  It  should,  however,  be  re- 
membered that,  while  price  is /^runa 
fade  evidence  of  value,  it  is  not 
conclusive,  and  in  Slosson  v.  Bea- 
dle, 7  Johnson,  72,  the  court  en- 
forced a  clause  in  which  the  dam- 
ages for  the  breach  of  a  covenant  to 
convey  were  fixed  at  $800,  although 
the  covenantee  had  only  agreed  to 
give  $600  for  the  land. 

It  is  equally  well  settled  that 
while  the  damages  arising  from  a 
repudiation  of  the  contract  by  the 
purchaser  may  be  liquidated  by 
agreement,  a  delay  in  the  payment 
of  the  purchase  money  does  not  ad- 
mit of  such  a  stipulation,  and  will, 
on  the  contrary,  as  in  the  case  of 
other  pecuniary  obligations,  be  coat- 
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peosated  by  the  payment  of  inter- 
est ;  Lampman  v.  Cochrarif  16  New 
York,  275. 

A  failure  on  the  part  of  a  vendor 
to  fulfill  a  covenant  for  the  extin- 
guishment of  a  mortgage  or  other 
incumbrance  on  the  premises,  comes 
under  the  same  rule  as  being  a  de- 
fault which  money  will  make  good ; 
although  the  case  is  essentially  dif- 
ferent where  he  refuses  or  is  unable 
to  give  a  title ;  Westerman  v.  Means, 
2  Jones  (Pa.),  97. 

It  seems,  for  like  reasons,  that  a 
party  may  agree  beforehand  on  the 
amount  for  which  he  shall  be  liable 
in  the  event  of  his  revoking  the  in- 
strument by  which  a  controversy  is 
submitted  to  arbitration,  but  not  for 
his  refusal  to  comply  with  the  deci- 
sion when  announced,  unless  the 
case  is  such  that  the  award  will  be 
for  the  performance  of  an  act  which 
has  no  fixed  or  certain  valua  See 
Hoar  V.  McOinnis,  22  Wend.  163; 
Lom  V.  NoUe,  16  Illinois,  476; 
S^ear  v.  Smith,  1  Denio,  464. 

The  parties  may  obviously  make 
time  of  the  essence  of  a  contract  to 
build  a  house  or  vessel,  furnish  ma- 
terials, or  render  a  specific  service, 
and  provide  that  if  it  be  not  punc- 
tually fulfilled  a  fixed  sum  shall  be 
paid  as  a  compensation ;  Young  v. 
White,  6  Watts,  460;  Chase  v. 
Allen,  13  Gray,  42 ;  O'DonneU  v. 
Rosenberg,  14  Abbott,  N.  S.  59; 
Powell  V.  Burroughs,  4  P.  F.  Smith, 
329,  336 ;  HaU  v.  Orwly,  5  Allen, 
304.  The  case  first  cited  was  that 
of  a  contract  to  have  "  a  canal  boat 
built,  ready  for  the  spring  trade  on 
the  1st  of  March,"  and  in  the  event 
of  failure,  "  to  pay  $10  damages  for 
every  day  after  that  time ;"  and  the 


court  held  that  the  estimate  thus 
made  was  conclusive  and  could  not 
be  opened  or  set  aside  by  a  jury. 

The  question  is,  nevertheless,  one 
of  construction,  to  be  gathered  from 
circumstances  not  less  than  from  the 
langqage  of  the  contract,  and  when 
the  amount  named  manifestly  ex- 
ceeds any  loss  that  did  or  could  en- 
sue, it  may  be  regarded  as  a  pen- 
alty. See  Cohoell  v.  Lawrence,  38 
Barb.  643;  38  New  York,  71; 
Oreer  v.*  Tweed,  13  Abbott,  N.  S. 
227.  In  Oolwell  v.  Lawrence,  the 
agreement  was  to  construct  a  steam 
engine  and  place  it  on  board  a  boat 
owned  by  the  plaintifi* "  on  or  before 
the  3d  of  October  next,  or  forfeit 
$100  for  each  and  every  day's  de- 
lay;" and  the  stipulation  was  ad* 
judged  to  be  merely  in  terrorem,  and 
not  designed  to  liquidate  the  dam- 
ages. 

In  determining  such  questions, 
the  stipulation  should  be  read  in 
connection  with  the  contract  which 
it  was  intended  to  secure,  and  if  it 
then  appears  that  the  compensation 
is  grossly  disproportionate,  it  will 
be  invalid  in  the  eyes  of  a  court  of 
equity,  if  not  at  law.  See  Stearns 
V.  Barrett,  1  Pick.  443 ;  Moore  v. 
Platte  County,  8  Missouri,  467 ;  Hor 
maker  v.  Sehroers,  49  Id.  406; 
Shreve  v.  Brereton',  1  P.  F.  Smith, 
175 ;  Lampman  v.  Cochran,  19  New 
York,  275.  In  Steams  v.  Barrett, 
an  agreement  that  the  defendant 
should  pay  $100  for  each  workshop 
which  he  might  establish  for  the 
manufacture  of  machines  under  a 
patent  that  had  been  taken  out  by 
the  plaintifi*,  with  the  privilege  of 
selling  the  machines  in  Rhode  Isl- 
and and  Massachusetts,  but  not  be- 
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yond  thoee  limits,  and  that  the 
plaintiff  should  be  entitled  to  re- 
cover $1000  if  the  contract  were 
infringed,  was  held  to  impose  a  pen- 
alty, because  the  effect  might  other- 
wise be  to  render  the  defendant 
liable  in  a  larger  amount  for  the 
sale  of  a  single  machine,  than  he 
was  to  pay  for  the  right  to  manu- 
facture many. 

It  seems  to  have  been  thought,  in 
some  instances,  that  one  who  would 
enforce  a  covenant  for  the  liquida- 
tion of  damages  must  show  that 
there  were  no  sufficient  data  by 
which  they  could  be  estimated,  and 
that  if  the  parties  had  not  fixed  the 
standard,  it  must  have  been  deter- 
mined arbitrarily  by  a  jary.  The 
better  opinion,  nevertheless,  seems 
to  be  that  here,  as  in  other  instances, 
the  burden  of  proof  is  on  him  who 
alleges  that  a  contract  which  has 
been  legally  executed  should  not  be 
enforced.  If,  as  the  authorities 
agree,  the  parties  may  say  what  the 
consideration  shall  be  if  the  agree- 
ment is  fulfilled,  they  should  be 
equally  free  to  determine  what 
amends  shall  be  made  for  the 
breach ;  Wiliianu  v.  Oreerif  14  Ar- 
kansas, 315 ;  Brewster  v.  Edgerhf^ 
13  New  Hampshire,  275 ;  Pearson 
V.  WmiatM,  24  Wend.  244 ;  26  Id. 
630. 

The  weight  of  authority,  notwith- 
standing, is  in  favor  of  the  admis- 
sion of  extrinsic  evidence  that  the 
stipulated  amount  is  so  excessive  as 
to  indicate  that  the  intention  was  to 
inflict  a  penalty  under  the  pretense 
of  compensation;  and  if  this  is 
made  to  appear,  relief  may  be  given 
in  equity,  or  on  equitable  principles ; 
Berry  v.  Wisdom,  5  Ohio,  N.  8. 241 ; 


Watts  V.  Sheppard,  2  Alabama,  425, 
441 ;  Foley  v.  McKeegan,  1  Clarke, 
Iowa,  1,  6 ;  Skute  v.  HamUUm,  3 
Daly,  462;  Speruser  v.  TUden,  5 
Cowen,  144;  Perldns  v.  Lyman, 
11  Mass.  76.  In  the  case  last  cited, 
the  court  said :  ^  One  point  seems  to 
be  settled.  The  question  wheUier  a 
sum  of  money  m^itioned  in  an 
agreement  shall  be  considered  as  a 
penalty,  and  as  subject  to  the  chan- 
cery powers  of  this  court,  or  as 
damages  liquidated  by  the  parties, 
u  always  a  question  of  oonstmctioD, 
on  which,  as  in  other  cases  wli»e  a 
question  of  the  meaning  of  the  par- 
ties in  a  contract  provable  by  a 
written  instrument  arises,  the  court 
may  take  some  aid  to  thonselves 
irom  circumstances  extnuieous  to 
the  writing.  In  order  to  determine 
upon  the  words  used,  there  may  be 
an  inquiry  into  the  subject-niatter 
of  the  contract,  the  situation  of  the 
parties,  the  usages  to  which  they 
nuiy  be  understood  to  refer,  as  well 
as  other  fiicts  and  circumstances, 
although  their  words  are  to  be  taken 
as  proved  by  the  writing  exda- 
sively." 

In     Streeper    v.     Wiiliawka,    12 
Wright,  450,  the  court  hdd  that,  in 
determining  whether  the  sum  named 
in  an  agreement  as  that  which  is  to 
be  paid  in  the  event  of  non-fulfill- 
ment is  a  penalty  or    liquidated 
damages,  ''it  is  necessary  to  look  to 
the  language  of  the  contract,  its 
subject-matter,  the  intention  of  the 
parties  as  gathered  from  all  its  pro- 
visions,  the  ease  or   difficulty   of 
measuring  the  breach  in  damages, 
and  the  amount  stipulated  therefor, 
and  from  the  whole  to  gather  Uie 
view  required  by  equity  and  good 
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conscience."  The  language  of  Chief 
Justice  Bigelow,  in  I/ynde  ▼.  Thamp' 
son,  2  Allen,  456,  459,  is  substan- 
tially the  same. 

The  judgment  in  Perkins  t.  Xj^ 
man  was  approved  in  Ourry  v.  LareTf 
7  Barr,  410,  and  the  disproportion 
between  the  injury  occasioned  by  the 
default  and  the  amount  agreed  on, 
said  to  indicate  that  the  coyenaBt 
was  meant  in  terrorem,  to  induce  the 
fulfillment  of  the  contract,  and  not 
as  a  compensation  for  the  breach. 
So  in  Dennis  v.  OwnminSf  8  John- 
son's Cases,  297,  the  defendant  cove- 
nanted to  pay  $2500  if  he  did  not 
fulfill  the  agreement  into  which  he 
had  entered  for  the  purchase  of  a 
farm,  and  it  was  held  that,  as  the 
purchase  money  was  only  $3500, 
the  cov^iant  manifestly  exceeded 
the  injury,  and  must  be  regarded 
as  a  penalty.  The  same  rule  has 
been  applied  in  other  instances: 
FitzpcUriek  v.  CotUtigham,  14  Wis- 
cousin,  219;  Chlwell  y,  Lawrence, 
38  Barb.  643 ;  38  New  York. 

Whatever  may  be  thought  on 
these  points,  it  is  clear  that  evidence 
of  the  nature  and  value  of  the  con- 
sideration is  admissible  for  the  pur- 
pose of  aiding  the  interpretation 
of  the  contract,  and  showing  whe- 
ther it  was  intended  as  a  penalty  or 
in  liquidation  of  the  damages.  See 
Hodgson  v.  King,  7  Metcalf,  583. 

The  first  question  in  every  such 
case  is — What  did  the  parties  in- 
tend ?  which  must  be  gathered  from 
the  instrument,  with  the  aid  of  such 
light  as  can  be  derived  from  cir- 
cumstances, and  efiect  should  be 
given  to  their  purpose  as  thus  ascer- 
tained unless  it  conflicts  with  some 
rule  of  law  or  e  |uity,  which  cannot 


be  said  merely  because  the  sum  on 
which  they  have  agreed  transcends- 
that  which  would,  in  the  opinion  of 
a  chancellor,  have  been  an  adequate 
compensation  for  the  injury.  See 
Offment  v.  Cash,  21  New  York,  253, 
259;  Lindsay  Y.  Annesley,  6  Iredell, 
181 ;  Oower  v.  Saltmarsh,  11  Mis- 
souri, 271 ;  Peiree  v.  Weber,  47  11- 
linois,  41 ;  Oamhle  v.  Linder,  76  Id. 
137 ;  Williams  v.  Oreen,  14  Arkan- 
sas, 313 ;  Hodges  v.  King,  7  Met- 
calf, 583;  Dermis  ▼.  Oummins,  3 
Johnson's  Cases,  297 ;  Skiel  v.  Jftfe- 
NiU,  9  Paige,  101 ;  Foley  v.  Mo- 
Kilgore,  1  Clarke,  Iowa,  160. 

Agreeably  to  the  recent  course  of 
decision,  where  the  intention  to 
liquidate  the  damages  is  indisputa- 
ble,  it  will  not  be  disregarded  be- 
cause the  liability  imposed  for  the 
breach  much  exceeds  the  apparent 
injury,  without  such  proof  of  fraud, 
undue  influence,  or  mistake,  as  jus- 
tifies the  interposition  of  a  chancel- 
lor ;  Morse  v.  Raihburn,  42  Missouri, 
606 ;  aement  v.  Cash.  "  Where," 
said  Wright,  J.,  in  the  case  last  cited 
**  the  parties  to  a  contract,  in  which 
the  damages  to  be  ascertained  are  un- 
certain in  amount,  mutually  agree 
that  a  certain  sum  shall  be  the 
damages  in  case  of  a  failure  to  per- 
form, and  in  language  plainly  ex- 
pressive of  such  an  agreement,  I 
know  of  no  sound  principle  or  rule 
applicable  to  the  construction  of 
contracts  that  will  enable  a  court  to 
say  that  they  intended  something 
else.  When  the  sum  fixed  is  greatly 
disproportionate  to  the  presumed 
actual  damage,  probably  a  court  of 
equity  may  relieve,  but  a  court  of 
law  has  no  right  erroneously  to  con- 
strue the  intention  of  the  parties 
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when  clearly  expressed,  in  the  en- 
deavor to  make  better  contracts  for 
them  than  they  have  made  for  them- 
selves." 

A  like  view  was  taken  in  Durinel 
V.  Broion,  54  Maine,  468.  There 
the  defendant  agreed  that,  in  the 
event  of  his  failure  to  fiiithfuUy 
perform  each  and  every  condition 
and  stipulation  expressed  in  a  cer- 
tain license  and  contract  for  carry-, 
ing  on  a  lumbering  operation  upon 
the  plaintiff's  land,  be  would  pay 
the  plaintiff  "  the  full  and  liquidated 
sum  of  $1000  over  and  above  the 
actual  damages  which  the  plaintiff 
might  sustain  by  reason  of  such  de- 
fault;" and  the  sum  thus  named 
was  held  to  be  recoverable,  notwith- 
standing the  objection  that,  as  it  was 
to  be  "over  and  above"  the  loss 
actually  sustained,  it  must  be  a  pen- 
alty; the  ground  of  the  decision 
being  that  the  intention  of  the  par- 
ties was  to  liquidate  such  conse- 
quential damages  as  could  not  be 
considered  by  a  court  or  jury,  while 
leaving  the  others  to  be  assessed  in 
the  ordinary  course  of  law. 

Dickerson,  J.,  said :  "  It  is  com- 
petent for  the  parties,  in  making  a 
contract,  to  leave  the  damages  aris- 
ing from  a  breach  of  its  provisions 
to  be  determined  in  a  court  of  law, 
or  to  specify  the  amount  of  such 
damages  in  the  contract  itself. 
If  the  contract  is  silent  in  respect 
to  damages,  the  law  will  allow  only 
the  actual  proximate  damages.  In 
order,  however,  to  provide  for  con- 
sequential damages,  or  secure  the 
profits  which  are  expected  to  arise 
from  business  or  contracts  that  de- 
pend upon  the  performance  of  the 
principal  contract,  or  to  save  ex- 


pense, or  to  render  certain  what 
would  otherwise  be.  difficult  to  as- 
certain, it  is  sometimes  desirable 
that  the  contract  should   fix  the 
amount  of  the  damages.    If,  for  in- 
stance, a  party  has  a  contract  fi>r 
building  a  ship  at  a  large  profit, 
conditioned  upon   his  having  her 
completed   at  a  specified    time,  it 
would  be  competent  for  him,  in  con- 
tracting for  the  materials,  to  make 
the  damages  in  case  of  breach  suf- 
ficient to  cover  his  prospective  pro- 
fits in  building  the  ship.    While,  to 
persons  unacquainted  with  the  cir- 
cumstances of  the  case,  the  damages 
stipulated  in  such  a  contract  might 
seem  greatly  disproportionate  to  the 
loss  sustained  by  a  breach  of  it,  they 
might,  in  fact,  be  insufficient  to  in- 
demnify the  party  against  the  loss 
he  might  sustain  in  being  prevented 
from  completing  the  ship  according 
to  his  contract.    The  parties  them- 
selves best  know  what  their  expec- 
tations are  in  r^ard  to  the  advan- 
tages of  their  undertaking,  and  the 
damages  attendant  on  its  fietilure; 
and    when    they    have    mutually 
agreed  upon  the  amount  of  such 
damages,  in  good  faith  and  without 
illegality,  it  is  as  much  the  duty  of 
the  court  to  enforce  that  agreement 
as  it  is  the  other  provisions  of  the 
contract      As   in    construing  the 
other  parts  of  a  contract,  so  in  giv- 
ing construction  to  the  stipulation 
concerning  damages,  the  intention 
of  the  parties  governs.     The  in- 
quiry is — What  was  the  understand- 
ing of  the  parties?  and  when  it  is 
said,  in  judicial  parlance,  that  cer- 
tain language  of  the  parties  is  held 
to  mean  liquidated  damages,  and 
certain  other  language  a  penalty. 


PEACHY  V.   DUKB   OF  SOMERSET. — SLOMAN  V.   WALTER.      2063 


this  is  affirmed  of  the  intention 
of  the  parties,  and  not  of  the  con- 
struction of  the  court  in  contrsr 
distinction  .from  such  intention. 
It  is  the  province  of  the  court 
to  uphold  existing  contracts,  not  to 
make  new  ones.  It  is  not  for  the 
court  to  sit  in  judgment  upon  the 
wisdom  or  folly  of  the  parties, in 
making  a  contract,  when  their  in- 
tention is  clearly  expressed  and 
there  is  no  fraud  or  illegality.  No 
judges,  however  eminent,  can  place 
themselves  in  the  place  or  position 
of  the  parties  when  the  contract 
was  made,  scan  the  motives  and 
weigh  the  considerations  which  in- 
fluenced them  in  the  transaction,  so 
as  to  determine  what  would  have 
been  best  for  them  to  do,  who  was 
least  sagacious,  or  who  drove  the 
best  bargain.  CourtB  of  common 
law  cannot,  like  courts  where  the 
civil  law  presides,  award  such  dam- 
ages as  they  may  deem  reasonable, 
but  must  allow  the  damages,  whether 
actual  or  estimated,  as  agreed  upon 
between  the  parties.  The  bargain 
may  be  an  unfortunate  one  for  the 
delinquent  party,  but  it  is  not  the 
duty  of  courts  of  common  law  to 
relieve  parties  from  the  conse- 
quences of  their  own  improvidence, 
where  these  contracts  are  free  from 
fraud  or  illegality." 

In  genera],  a  covenant  that  a 
fixed  sum  shall  be  paid  for  the  non- 
fulfillment of  an  agreement  con- 
taining stipulations  of  various  de- 
grees of  importance  is  a  penalty, 
because  it  is  not  reasonable  to  sup- 
pose that  the  parties  intended  to  ap- 
ply the  same  measure  of  damages 
to  injuries  differing  in  nature  and 
amount ;  Daviea  v.  Penton,  6  B.  & 


C.  216 ;  Kemble  v.  Farren,  6  Bing- 
ham, 141 ;  Hi/mer  v.  Flintoff,  9  M. 
&  W.  678;  Owens  v.  Hodges,  1 
McMullen,  106  ;  Carpenter  v.  Lock- 
hart,  1  Carter,  432 ;  Cheddick  v. 
Marsh,  1  Zabriskie,  363 ;  WhUfield 
V.  Levy,  6  Vroom,  149 ;  Jackson  v. 
Baker,  2  Edwards,  471 ;  Niver  v. 
Rossman,  18  Barb.  50;  Berry  v. 
Wisdom,  3  Ohio,  N,  S.  244  ;  Foley 
V.  McKeegan,  4  Clarke,  Iowa,  1 ; 
Bagley  v.  Peddie,  5  Sandford,  192 ; 
Shreve  v.  Brereton,  1  P.  F.  Smith, 
175. 

On  the  other  hand,  where  a  par- 
ticular covenant  is  singled  out  and 
an  amount  prescribed  as  that  which 
will  be  due  if  it  is  not  performed, 
the  inference  is  strong,  if  not  irre- 
sistible, that  the  contract  should  be 
taken  literally  and  enforced  as  it  is 
written;  MoU  v.  MoU^  11  Barb. 
134 ;  WaUs  v.  Sheppard,  2  Alaba- 
ma, 425,  445;  Lange  v.  Week,  2 
Ohio,  N.  S.  519 ;    Qreen  v.  Price, 

13  M.  &  W.  695 ;  Price  v.  Oreen, 
16  Id.  354;  Rawlinson  v.  Clarke, 

14  Id.  187 ;  Dakin  v.  WiUiams,  17 
Wend.  447 ;  22  Id.  201 ;  Pearson 
V.  WiUiams,  24  Id.  244;  26  Id. 
630 ;  Hodges  v.  King,  7  Metcalf, 
583;  Mead  v.  Wheeler,  13  New 
Hamp.  301;  Harhrough  v.  Taiem, 

15  Johnson,  200 ;  Graham  v.  Polk, 
1  Stewart,  135 ;  ShtUe  v.  Hamilton, 
3  Daly,  462. 

The  rule  is,  nevertheless,  a  mere 
guide  to  intention,  and  will  not  be 
followed  where  it  would  conflict 
with  the  meaning  of  the  contract 
or  the  object  for  which  it  was 
framed;  Brewster  v.  Edgerly,  13 
New  Hampshire,  275;  Knapp  v. 
Maltby,  13  Wend.  587;  Taylor  y. 
Sandeford,  7  Wheaton,  19 ;  Clement 
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V.  Gash,  21  New  York,  253,  259 ; 
Cotheal  V.  TcUmadge,  5  Selden,  55. 
la  Atkyns  v.  Kinnier^  4  Exchequer, 
776,  the  defendant,  who  had  bound 
himself  in  the  sum  of  £1000  as 
liquidated  damages  not  to  practice 
medicine  or  reside  within  cer-  ' 
tain  limits,  was  held  to  be  liable 
for  that  amount,  notwithstanding 
the  contention  that  one  and  the 
same  sum  could  not  have  been  fixed 
as  the  compensation  for  breaches 
which  were  materially  different  in 
kind. 

The  mere  circumstance  that  the 
contract  contains  various  stipula- 
tions will  not  however,  justify  the 
inference  that  a  stipulation  for  the 
liquidation  of  damages  does  not 
mean  what  it  says,  and  should  be 
disregarded,  as  an  empty  threat; 
Cothecd  V.  Tcdnxadgey  5  Selden,  551 ; 
Bagley  v.  Feddie,  16  New  York, 
469 ;  Dwinel  v.  Brown,  54  Maine, 
458 ;  although  it  may  be  a  ground 
for  adopting  such  an  interpretation 
when  the  meaning  of  the  parties  is 
not  distinctly  expressed;  Clement 
V.  Cash,  21  New  York,  253.  This 
is  entirely  consistent  with  the  deci- 
sions which  establish  that  when  a 
covenant  to  pay  a  sum  certain — if 
the  covenantor  does  comply  with  the 
provisions  of  a  contract  into  which 
he  has  entered — manifestly  tran- 
scends the  loss  that  will  result  from 
a  violation  of  any  one  of  them,  it 
will  be  inoperative  in  equity  as  it 
regards  all ;  Heard  v.  Bowers,  23 
Pick.  455 ;  Fiak  v.  Oray,  1  Allen, 
133. 

In  Baaye  v.  Ambrose,  28  Missouri, 
39,  it  was  said  that  **  where  the  agree- 
ment secures  the  performance  or 
omission  of  certain  acts  which  are 


not  measurable  by  any  exact  pecu- 
niary standard,  together  with  one 
or  more  acts  in  respect  to  which  the 
damages  are  readily  ascertainable 
by  a  jury,  and  there  is  a  sum  stipa- 
lated  as  damages  for  a  breach  of 
any  one  of  the  covenants,  such  sum 
is  held  to  be  a  penalty  merely." 
The  rule,  as  thus  stated,  seems  to  be 
in  accordance  with  the  main  current 
of  authority,  and  has  been  vindi- 
cated and  applied  in  numerous  in- 
stances; Long  V.  Ibwl,  42  Missouri, 
548 ;  Shreve  v.  Brereton,  1  P.  F. 
Smith,  175,  180;  Cook  v.  ITfiwA, 
19  Minnesota,  407. 

In    Clemml  v.    Catih,  21    New 
York,  253,  259,  the  adjudicatioos 
that  *'  when  the  sum  named  as  se- 
curity for  the  performance  of  an 
agreement  to  do  several  acts  will,  if 
they  are  not  performed,  be  in  some 
instances  too    large,  in  others  too 
small  a  compensation  for  the  in* 
jury,  the  sum  is  to  be  considered  as 
a  penalty,"  were,  nevertheless,  de- 
clared to  have  ''no  foundation  in 
principle  or  authority  unless  among 
the  things  agreed  to  be  done  is  to 
pay  a  sum  of  money,  and  the  agree- 
ment is  to  pay  a  larger  sum  in  case 
of  a  failure  to  fulfill  any  one  or 
more  of  the  stipulations." 

The  damages  may  clearly  be 
liquidated  by  agreement  whe^i  the 
stipulation  includes  various  par- 
ticulars which,  though  difieriog  in 
kind  or  importance,  are  in  ^SkA 
one,  or  together  make  up  a  whole : 
as  when  the  consideration  of  a  con- 
tract for  the  sale  of  land  is  Id  pan 
pecuniary  and  in  part  other  land ; 
Oement  v.  Cash,  21  New  York, 
253;  CUAeo/ V.  lUfitcui^e,  5  Selden. 
651 ;  Bagley  v.  Feddic,  16  Id.  47a 
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In  the  case  first  cited,  Wright,  J., 
said :  "  The  contract  in  question,  in 
legal  effect,  provided  but  for  the 
performance  of  a  single  act  on  each 
side  and  at  the  same  period  of  time, 
viz.,  the  execution  and  delivery  of 
a  deed  of  the  lapd  by  the  defend- 
ant, and  payment  therefor  by  the 
plaintiff.  That  the  defendant 
agreed  to  receive  in  payment  for 
his  deed,  and  the  plaintiff  to  pay 
simultaneously  with  its  delivery, 
the  consideration  in  money  and 
other  property,  cannot  divest  what 
was  to  be  done  of  the  character  of 
a  single  transaction.  If  the  de- 
fendant failed  to  convey,  or  the 
plaintiff  to  make  payment  in  the 
way  covenanted,  there  was  a  total 
non-performance.  The  considera- 
tion to  be  paid  for  the  deed  was 
over  $9000,  S4000  of  which  was  to 
be  in  cash  and  over  $5000  in  money 
securities,  the  cash  and  transfers  of 
the  securities  to  be  passed  over  to 
the  defendant  on  receipt  of  the 
deed.  It  is  not  at  all  like  the  case 
of  Lampman  v.  C(H^ran,  16  New 
York,  275,  where  the  contract  pro- 
vided, among  other  things,  that  one 
of  the  parties  should  give  to  the 
other  on  a  specified  day  a  promis- 
sory note  for  $200,  and  on  a  subse- 
quent day  a  bond  and  mortgage 
for  $2000,  and  the  parties  agreed 
therein  to  pay  one  to  the  other  the 
sum  of  $500  as  liquidated  damages, 
on  failure  to  perform  the  contract. 
That  case  but  reaffirmed  the  doc- 
trine in  Astley  v.  Weldon,  that  when 
a  larger  sum  is  stipulated  as  dam- 
ages for  the  non-payment  of  the 
smaller  one,  the  larger  one  will  be 
held  to  be  a  penalty.  In  the  pres* 
ent  case  the  consideration  agreed  to 
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be  paid  on  receiving  a  deed  of  the 
defendant's  farm  was  over  $9000, 
while  the  sum  agreed  upon  as  dam- 
ages to  be  paid  by  the  party  failing 
to  perform  the  agreement  was 
$2000." 

In  Ootheal  v.  TcUmadge  the  plain- 
tiff agreed  with  a  number  of  per- 
sons, of  whom  the  defendant  was 
one,  in  consideration  of  the  sum  of 
$100,  received  from  each,  to  furnish 
them  with  a  cabin  passage  to  Cali- 
fornia, with  subsistence  for  a  year, 
and  with  the  articles  and  tools  ne- 
cessary for  carrying  on  mining  ope- 
rations; and  they,  on  their  part 
severally  covenanted  that  they 
would  diligently  devote  themselves 
to  obtaining  gold  and  other  precious 
metals,  in  the  manner  and  under  the 
regulations  specified  in  the  agree- 
ment ;  that  a  certain  proportion  of 
the  earnings  of  each  should  be  paid 
to  the  plaintiff,  and  that  any  of 
them  who  failed  to  keep  his  engage- 
ment should  pay  $500  as  liquidated 
damages.  The  complaint  alleged 
that  the  defendant  had  violated  the 
agreement  by  absenting  himselr 
from  the  mining  district  and  refus- 
ing to  devote  himself  diligently  and 
exclusively  to  the  search  for  gold 
while  there,  and  claimed  the  stipu- 
lated amount  as  compensation. 

Ruggles,  J.,  said:  "It  is  con- 
tended that  because  the  contract 
referred  to  in  the  bond  bound  the 
defendant  to  do  several  things  of 
different  degrees  of  importance,  and 
the  sum  of  $500  was  made  payable 
for  the  non-performance  of  any  or 
either,  it  must  be  a  penalty,  and  not 
liquidated  damages.  This  doctrine, 
in  the  cases  in  which  it  is  asserted, 
is  traced  to  the  cases  of  Astley  v. 
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Weldon,  2  Bos.  &  Pul.  346,  and 
Kemhh  v.  Farren^  6  Bing.  141,  but 
I  do  not  understand  either  of  these 
cases  as  establishing  any  such  rule. 
The  principle  to  be  deduced  from 
them  is,  that  where  a  party  agrees 
to  do  several  things,  one  of  which  m 
to  pay  a  sum  of  money,  and  in  case 
of  a  failure  to  perform  any  or  either 
of  the  stipulations,  agrees  to  pay  a 
larger  sum  as  liquidated  damages, 
the  larger  sum  is  to  be  regarded  in 
the  nature  of  a  penalty,  and  being 
a  psnalty  in  regard  to  one  of  the 
stipulations  to  be  performed,  is  a 
penalty  to  all.*' 

The  court  then  went  on  to  observe 
that  the  stipulations  of  a  contract 
might  be  so  unlike  or  various  that 
the  same  sum  could  not  be  assessed 
as  damages  for  all  of  them,  without 
exposing  the  defendant  to  a  liability 
that  would  be  grossly  disproportion- 
ate to  the  loss,  but  the  case  under 
consideration  was  not  such  a  one. 
It  was  a  case  where  unity,  subordi- 
nation and  obedience  were  essential 
to  success,  and  where  a  breach  of 
discipline  in  any  particular  might 
frustrate  the  whole  undertaking. 
The  plaintiff  was  consequently  en- 
titled to  recover  the  sum  named  in 
the  agreement. 

In  Leary  v.  Laflin,  101  Mass. 
334,  the  suit  was  on  a  bond  "  for 
the  payment  of  91000  as  liquidated 
damages,"  to  the  lessor  of  a  stable 
and  the  good  will  of  its  business, 
''  if  the  lessee  should  not  keep  the 
stable  during  the  demised  term  in  a 
manner  as  satisfactory  to  all  reason- 
able parties  as  the  lessor  had  pre- 
viously done,  and  at  the  end  of  the 
term  surrender  said  demised  prem- 
mises  and  good  will  in  as  good  re- 


pute and  run  of  custom  as  now 
tliereto  pertain ;"  and  the  ooait 
held  that  "  from  the  nature  of  the 
case,  the  actual  damages  resulting 
from  a  breach  of  this  agreement  were 
not  capable  of  being  ascertained  by 
any  satisfactory  and  known  rule, 
and  it  was  manifestly  the  intention, 
as  it  was  clearly  within  the  power 
of  the  parties,  not  to  leave  them  to 
the  uncertain  estimate  of  a  jury, 
but  to  fix  them  by  express  agree- 
ment" 

It  has  also  been  held  that  the 
stipulation  must  be  regarded  as  a 
penalty  where  it  is  so  worded  as  to 
impose  the  same  liability,  whether 
the  breach  is  entire  or  partial; 
Shreve  v.  Brerdon,  1  P.  F.  Smith, 
175 ;  Lampman  v.  Cochran^  16 
New  York,  269,  277.  In  Owrry  v. 
Later,  7  Barr,  470,  an  insUiiment 
by  which  a  surety  bound  himself  in 
the  sum  of  S240  for  the  delivery  of 
two  boat  loads  of  coal  by  the  prin- 
cipal, was  held  to  sin  against  this 
rule,  as  assuming  to  make  the 
obligor  answerable  for  the  whole 
sum  unless  the  entire  quantity  of 
coal  was  delivered,  and  although 
the  obligee  might  have  received  one 
boat  load  and  the  greater  part  .of 
another ;  and  in  Perkins  v.  LymaUf 
11  Mass.  76,  the  court  took  a  similar 
view  of  a  covenant  fixing  $8000  as 
the  measure  of  the  damages  for  the 
violation  of  an  agreement  not  to 
gage  in  a  particular  line  of  busin 
during  seven  years,  because  tlie 
obligor  would  be  equally  liable  tin- 
der it  whether  the  breach  was  for  a 
month  or  for  the  whole  period  em- 
braced by  the  contract. 

In  Shreve  v.  Brereton,  1  P.  F. 
Smith,  175,  the  seller  agreed  to  de- 
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liver  1000  barrels  of  petroleum 
during  a  year,  in  each  and  every 
month,  at  the  price  olT  six  cents  a 
gallon,  and  that  if  he  did  notoomply 
with  his  agreement,  the  buyer  should 
be  at  liberty  to  supply  the  deficiency 
by  purchasing  at  the  market  price, 
and  charge  the  seller  with  the  dif- 
ference; and  the  parties  fiirther 
bound  themselves  to  each  other  in 
the  sum  of  $10,000,  not  as  a  penalty 
but  as  stipulated  damages;  and  it 
was  held  that  the  parties  could  not 
have  intended  that  the  liability  of 
the  vendor  should  be  the  same 
whether  the  default  consisted  in  the 
non-delivery  of  a  single  barrel  or  of 
the  whole,  and  that  the  purchaser 
was  consequently  entitled  to  com- 
pensation for  his  actual  loss,  al- 
though exceeding  the  sum  named 
in  the  agreement. 

In  Hdmaker  v.  Schroers,  49  Mis- 
souri, 406,  the  defendant  agreed 
with  the  plaintiff  to  ddiver  ono 
hundred  grain  and  seed  drills  of  a 
particular  pattern  and  within  a 
specified  time,  for  the  sum  of  $1600, 
and  executed  a  bond  in  a  like  sum, 
conditioned  that  he  would  fully 
comply  with  the  agreement,  and 
the  court  held  that  the  amount 
named  in  the  bond  should  be  viewed 
as  a  penalty  and  not  as  liquidated 
damages,  because,  on  the  opposite 
construction,  if  the  defendant  had 
made  and  delivered  ninety  drills, 
he  would  have  been  liable  to  pay 
the  whole  sum  for  the  failure  to 
manufacture  the  other  ten.  The 
same  conclusion  was  reached  in  Lee 
V.  Overstreet,  44  Georgia,  507,  with 
reference  to  a  contract  to  "  deliver 
all  the  turpentine  produced  on  the 
defendant's  fiirm,  at  the  price  of  $5 


per  barrel,  either  party  failing  to 
perform  his  part  to  forfeit  $1000." 

The  objection  has  been  obviated 
in  other  instances  by  treating  the 
stipulated  amount  as  that  which 
would  be  due  if  the  breach  were 
entire,  and  giving  the  defendant 
credit  at  the  same  rate  for  what  has 
been  actually  done  or  performed. 
See  WaMs  v.  Skeppardy  2  Alabama, 
425,  447;  WUlianu  v.  Green,  14 
Arkansas,  312,  322 ;  Lampman  v. 
Coekran,  19  Barb.  388.  In  Ligktr 
ner  v.  Menzel,  35  California,  452,  A. 
let  a  slaughter  house  to  B.,  and 
agreed  to  purchase  meat  of  him  at 
a  stated  price,  cither  party  to  for- 
feit $500  to  the  other  as  liquidated 
damages  in  the  event  of  his  failing 
to  comply  with  the  terms;  and  it 
was  held  that  A.  was  liable  for  the 
meat  which  he  had  received  under 
the  contract,  and  also  in  the  stipu- 
lated amount  for  refusing  to  accept 
the  residue. 

Agreeably  to  the  view  taken  in 
some  instances,  a  stipulation  for  the 
payment  of  a  sum  certain  if  the 
contract  be  not  performed,  should 
be  regarded  as  a  penalty,  unless  a 
different  intention  is  apparent ;  see 
Taylor  v.  Sandi/ord,  7  Wheaton,  19 ; 
and  it  seems  that  the  courts  will 
incline  to  this  interpretation  as  a 
means  of  limiting  the  recovery  to 
the  actual  loss;'JSaiVd  v.  Tolliver, 
6  Humphreys,  186;  Cheddick  v. 
Marsh,  1  Zabriskie,  463 ;  Shiel  v. 
McNiU,  9  Paige.  161 ;  Foley  v.  Mo 
Kilgore,  1  Clarke  (Iowa),  1;  Wallis 
V.  Carpenter,  13  Allen,  19;  Cashing 
V.  Drew,  97  Mass.  445;  Whitfield 
V.  Levy,  6  Vroom,  149 ;  Shreve  v. 
Brereton,  1  P.  F.  Smith,  175,  185 ; 
Curry  v.  Larer,  7  Barr.  470. 
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An  obligation  for  the  payment  of 
a  gross  amount  conditioned  to  be 
Void  if  the  contract  which  it  is 
intended  to  secure  is  fulfilled^  will 
not  readily  be  construed  as  a  liqui- 
dation of  the  damages ;  see  Foley  v. 
MeKilgore;  Taylor  v.  Sandiford; 
Smith  V.  Waintvright,  24  Vermont, 
99;  and  it  has  been  held,  on  the 
other  hand,  that  what  appears  in  the 
condition  of  a  bond  or  other  instru- 
ment is  primd  fade  to  be  literally 
performed ;  Fletcher  v.  Dyke^  2  Term, 
32 ;  WUUavie  v.  Oreeriy  14  Arkan- 
sas, 313,  321 ;  Cotheal  v.  Thlnmdge, 
5  Selden,  551,  558.  The  question 
is,  nevertheless,  one  of  intention, 
and  the  amount  in  which  the  obligor 
declares  himself  to  be  bound,  will 
operate  as  the  measure  of  the  dam- 
ages for  the  breach  of  the  condi- 
tion, when  such  is  manifestly  the 
design ;  Hodges  v.  Kingy  7  Metcalf, 
683;  Bagley  v.  Peddie,  16  New 
York,  469. 

In  like  manner,  a  court  will  not 
readily  interpret  that  as  a  liqui- 
dation of  the  damages  which  is 
designated  in  the  agreement  as  a 
forfeiture  or  penalty.  See  Whitfield 
V.  Levy,  6  Vroom,  149;  OahUl  v. 
Lavrrenee,  88  New  York,  71 ;  Burr 
V.  Todd,  5  Wright,  206;  Dyer  t. 
Dorsey,  1  Gill  &  Johnson,  440; 
Labenheimer  v.  Mann,  19  Wiscon- 
sin, 519 ;  although  the  meaning  of 
the  parties  should  still  be  deduced 
from  the  four  corners  of  the  instru- 
ment, and  effect  given  to  it  when 
ascertained;  Streeper  v.  Williams, 
5  Wright,  250 ;  Lynde  v.  Thompson, 
2  Allen,  461.  In  this  case,  Bige- 
low,  C.  J.,  said:  "Some  reliance  was 
placed  in  the  argument  on  the  fact 
that  the  word  forfeit  is  used  in  the 


contract  in  connection  with  the  stipu- 
lation for  the  payment  of  damages, 
as  indicating'  that  it  should  be  con- 
strued as  a  penalty.     But  the  f«>rce 
and  effect  of  this  word,  as  pointing  to 
a  penalty,  is  entirely  overcome  by  the 
explicit  agreement  that  the  entire 
sum  should  be  paid  in  ftill,  as  well 
as  by  the  other  circumstances,  which 
indicate  the  intent  of  the  parties  to 
agree  on  a  fixed  sum  as  the  measure 
of  damages."     A  like  interpreiation 
was  put  in  Ourtis  v.  Brewer,  1 7  Pick. 
513,  on  an  agreement  to  pay  a  penal 
sum   in  case  of   non^performance. 
So  in  Smith  v.  Ferguson,  7  C.  B. 
730,  a  covenant  to  pay  a  sum  cer- 
tain as  a  penalty  for  the  violation 
of  an  agreement  not  to  practice 
medicine  in  the  same  town  as  the 
covenantee,  was  enforced  as  a  liqui- 
dation ol'  the  damages,  because  the 
object  which  the  parties  had  in  view 
required  such  an  interpretation,  and 
could  not  have  been  secured  in  any 
other  way. 

It  was  declared  in  like  manner 
in  Yenner  v.  Hammond,  36  Wis- 
consin, 277,  that,  **  as  the  contract 
may  show  by  its  nature  and  imp(»t 
that  the  term  'liquidated  danoages' 
•means  penalty,  so  the  f(Nrce  of  the 
word  'penalty'  may  be  overborne 
by  the  general  purport  of  the  coo- 
tract  ♦  *♦***  What- 
ever words  are  used  in  a  covenant 
providing  a  sum  for  damages  upon 
breach,  the  mere  words  are  not  con- 
clusive, and  the  court  ought,  in  the 
language  of  Chief  Justice  Abbott, 
in  Davies  v.  Penion,  6  B.  A  C.  216, 
*  to  look  into  the  whole  agreement' " 
As  a  penalty  is  intended  to  secure 
the  fulfillment  of  the  contract,  and 
not  to  take  the  place  of  that  which 


PEACHY  V.   DUKE   OP  SOMERSET. — SLOMAN   V.   WALTER.      2069 


the  defendant  has  covenanted  to  do 
or  fulfill,  the  payment  or. tender  of 
the  amount  will  not  her  an  answer  to 
a  suit  for  damages,  or  bill  of  specific 
performance.  Hence  a  bond  con- 
ditioned for  the  conveyance  of  land 
will  confer  an  equitable  right  to  the 
premises,  which  a  chancellor  may 
enforce.  See  Papin  v.  Masaey,  27 
Missouri,  445.  The  rule  is  the  same 
at  law,  and  the  designation  of  a 
penalty  will  not  preclude  the  re- 
covery of  a  larger  amount  in  cove- 
nant or  assumpsit;  Foley  v.  Mo- 
Keegan,  4  Cjarke,  Iowa,  1. 

Conversely,  a  covenant  for  the 
liquidation  of  the  damages  not 
merely  imposes  a  liability  ibr  that 
amount  on  the  defendant,  but  fixes 
a  limit  which  the  plaintiff  cannot 
1  exceed ;  Perkins  v.  Lyman,  II  Mass. 
76 ;  White  v.  Dinghg,  4  Id.  433 ; 
Williams  v.  Qreen,  14  Arkansas, 
315,  322;  Main  v.  Eing,  10  Barb. 
59;  Pearson  v.  Williams^  26  Wend. 
630.  For  as  such  a  stipulation  is 
the  value  set  by  mutual  agreement 
on  the  fulfillment  of  the  contract,  so 
it  will  be  binding  on  both  parties 
whenever  it  becomes  requisite  to 
assess  the  damages  for  the  breach. 

It  has  been  held,  on  like  grounds^ 
that  one  who  covenants  to  pay  a 
fixed  sum  as  liquidated  damages 
has  tha  option  of  complying  with 
the  contract  or  paying  the  amount 
named ;  Lowe  v.  Beers^  4  Barrow, 
228;  White  v.  Dingley,  4  Mass. 
483  ;  WiUiams  v.  Green,  14  Arkan- 
sas, 315,  322;  and  that  the  cov- 
enantee consequently  cannot  demand 
the  stipulated  compensation  for  any- 
thing short  of  an  entire  breach, 
and  will  lose  the  right  to  enforce 
the  covenant  by  consenting    that 


the  contract  shall  be  partially  ful- 
filled ;  Williams  v.  Green;  ShieU  v. 
McNitt,  1  Paige,  101, 106 ;  8hvie\. 
Taylor,  5  Metcalf,  61,  67.  In  ShuU 
V.  Taylor,  the  defendant  *'  bound 
himself  in  the  full  and  just  sum  of 
$500  liquidated  damages  to  convey 
three  thousand  feet  of  land,  at  the 
comer  of  Middle  and  Lawrence 
streets."  A  deed  was  executed  in 
pursuance  of  the  agreement,  and 
was  accepted  by  the  plaintiff*,  but 
the  land,  when  surveyed,  fell  short 
of  the  prescribed  quantity  by  some 
five  hundred  feet.  The  plaintiff 
thereupon  brought  suit  for  the  dam- 
ages named  in  the  agreement. 
Shaw,  C.  J.,  said :  "  One  considera- 
tion is,  we  think,  decisive,  namely : 
that  there  has  been  a  part  perform- 
ance, and  an  acceptance  of  such  part 
performance.  If  the  parties  intended 
the  sum  named  to  be  liquidated 
damages  for  the  breach  of  the  con- 
tract, it  was  for  an  entire  breach. 
Whether  divisible  in  its  nature  or 
not,  it  was  in  fact  divided  by  an 
offer  and  acceptance  of  part.  It  is 
like  the  case  of  an  obligation  to 
perform  two  or  more  independent 
acts  with  a  provision  for  single  liqui- 
dated damages  for  non-perform- 
ance. If  one  is  performed  and  not 
the  other,  it  is  not  a  case  for  the 
recovery  of  the  liquidated  damages. 
See  Chitty  on  Contracts,  5  Am. 
ed. ;  Hoag  v.  McGinnis,  22  Wend. 
163." 

It  has  been  held  that  the  rule  is 
the  same  in  equity,  and  that  when 
the  parties  have  agreed  on  the  com- 
pensation for  the  breach,  a  chan- 
cellor will  not  decree  a  specific  per- 
formance. See  Shiel  v.  McNitt,  9 
Paige,  101 ;  St.  Mary's  Church  v. 
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SifocA^on,4Hal8ted,Ch.  520 ;  Bodine 
V.  Olading,  9  Harris,  50.  In  the  case 
last  cited,  a  stipulation  that  if  the 
purchase  money  was  not  paid  at 
the  appointed  time  the  land  might 
be  resold  at  the  vendee's  risk,  was 
held  to  be  a  provision  for  the  liqui- 
dation of  the  damages,  which  pre- 
cluded the  vendor  from  filing  a  bill 
to  enforce  the  contract.  Such  a 
conclusion  may  be  entirely  just 
where  the  intention  is  not  to  pro- 
vide for  the  fulfillment  of  the  agree- 
ment, but  that  it  may  be  disre- 
garded on  the  payment  of  a  certain 
sum,  as  when  a  tenant  covenants 
not  to  break  up  pasture  land,  and 
that  if  he  does,  the  rent  shall  be 
increased ;  but  an  agreement  as  to 
the  amount  which  shall  be  recover- 
able at  law  is  not  necessarily  incon- 
sistent with  the  right  to  come  into 
equity  for  a  decree  of  specific  per- 
formance ;  Dike  v.  Oreene^  4  Rhode 
Island,  288,  295.  Primd  facie,  such 
a  stipulation  is  for  the  benefit  of 
the  covenantee,  to  give  certainty 
to  one  remedy,  and  not  to  prevent 
the  use  of  any  other.  See  Clark  v 
Jones,  1  Denio,  516;  Maneius  v. 
Sergeant,  5  Cowen,  271,  note;  Dike 
V.  Green,  Rhode  Island,  285.  If  this 
be  the  signification  of  the  contract, 
a  chancellor  will  not  deny  the  right 
of  election  which  it  accords. 

In  Hall  V.  Sturdevant,  46  Maine, 
34,  the  court  decreed  the  specific 
execution  of  a  contract  for  the  sale 
of  land,  although  it  contained  a  pro- 
viso that  if  either  party  made  de- 
fault, he  should  pay  a  "  penal  sura  " 
as  "  liquidated  damages."  To  jus- 
tify the  opposite  inference,  it  should 
appear  that  the  intention  was  to 
allow    the    covenantor    to    choose 


between  payment  and  performance; 
Fisher  v.  Barrett,  4  Gushing.  381 ; 
Plunkett  V.  The  Methodid  Episanpal 
Church,  3  Id.  561 ;  Lowe  v.  NvUt, 
16  Illinois,  475;  Gray  v.  Crosby,  18 
Johnson,  219;  Dooleyy.  Watson,! 
Gray,  414 ;  Dike  v.  Green.  So  in 
Ayres  v.  Pease,  12  Wend.  393,  the 
vendor  was  allowed  to  recover  the 
whole  amount  of  the  purchase 
money,  notwithstanding  a  stipula- 
tion that  if  the  vendee  &i]ed  to  com- 
ply with  the  agreement  or  any  part 
thereof,  he  should  pay  $25  in  liquida- 
tion of  the  damages  and  surrender 
the  possession  of  the  land. 

In  Dooley  v.  Watson,  1  Gray,  414, 
the  court  held  that  one  who  agrees 
to  convey  land  on  certain  terms, 
and  at  the  same  time,  by  another 
written  agreement,  promises  to  for- 
feit a  sum  of  money  if  he  fails  so  to 
convey,  may  be  compelled  in  eqoity 
to  convey  the  land,  on  the  perfcn^m- 
ance  of  the  terms  of  the  agreement 
by  the  other  party.  Shaw,  C.  J., 
said:  'The  promise  of  the  defend- 
ant to  pay  the  plaintiff  one  hun- 
dred dollars,  if  the  defendant  shoold 
fail  to  perform  his  agreement  to 
convey  the  land,  was  merely  a  seen- 
rity  for  the  performance  of  that 
agreement.  Courts  of  equity  have 
long  since  overruled  the  doctrine 
that  a  bond  for  the  payment  of 
money,  conditioned  to  be  void  on 
the  conveyance  of  land,  is  to  be 
treated  as  a  mere  condition  to  pay 
money.  When  the  penalty  appears 
to  be  intended  merely  as  a  security 
for  the  performance  of  the  agree- 
ment, the  principal  object  of  the 
parties  will  be  carried  ouU  Tbe 
agreement  between  the  parties  in 
this  case  is  clearly  no  alternative 
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agreement.  It  was  an  absolute 
agreement  to  convey  real  estate, 
and  may  be  treated  in  all  respects 
as  such,  either  in  a  court  of  law  or 
equity,  without  regard  to  the  note." 
In  The  Grand  Tower  Co.  v.  Phil- 
lips,  23  Wallace,  478,  A.  agreed  to 
deliver  monthly  to  B.,  at  a  price 
named,  a  certain  number  of  tons  of 
coal,  with  a  proviso  **  that  if  A.  did 
not  so  deliver  the  coal  he  should  pay 
to  B.  twenty-five  cents  for  each  ton 
not  delivered,"  "or,  instead  there- 
of, B.  may  elect  to  receive  all  or 
any  part  of  the  coal  so  in  default 
in  the  next  succeeding  month." 
Ck)al  rose,  suddenly,  in  value.  A 
did  not  deliver  any  coal  in  the 
first  month,  anil  B.  elected  to  take 
it  in  the  next ;  but  A.  delivered  none 
in  either  month.  The  court  held 
that  B.  was  entitled  to  the  actual 
damages,  and  could  not  be  made  to 
take  the  twenty-five  cents  per  ton. 
Bradley,  J.,  said :  "  It  is  evident, 
from  an  inspection  of  the  contract, 
that  the  election  given  to  the  plain- 
tiffi  to  receive  in  the  following 
month  the  coal  which  they  were  en- 
titled to  receive  and  did  not  receive 
in  a  particular  month,  was  a  substi- 
tute for  the  liquidated  damages  of 
twenty  five  cents  per  ton.  With 
regard  to  that  particular  amount  of 
coal,  the  rule  of  liquidated  damages 
was  at  an  end.  The  agreement  did 
not  carry  it  forward  to  the  follow- 
ing month.  It  imposed  upon  the 
defendant  the  obligation,  if  the 
plaintiff  'so  elected,  to  furnish  the 
coal  itself  instead  of  paying  the 
liquidated  sum.  If  not  so,  what  was 
the  option  worth  ?  It  amounted  to 
nothing  more  than  the  right  of  giv- 
ing to  the  defendant  another  month 


to  furnish  the  coal.  Surely  they 
would  have  had  that  right  without 
stipulating  for  it  in  this  solemn  way. 
Had  not  this  option  been  given  to 
the  plaintiffs,  the  defendant  would 
have  had  the  option  either  to  fur- 
nish the  coal  or  to  pay  the  twenty- 
five  cents  per  ton  for  not  furnishing 
it,  a  sum  which  they  could  very 
well  afford  to  pay  upon  a  slight  rise 
in  the  market  prices.  It  was  evi- 
dently the  very  purpose  of  the  op- 
tion given  to  the  plaintiffs  to  avoid 
this  oppressive  result.  They  could 
require  the  coal  to  be  furnished,  at 
all  events,  and,  if  they  elected  to  do 
this,  it  was  the  duty  of  the  defend- 
ant to  furnish  it." 

In  Clark  v.  Jones,  1  Denio,  516,  the 
plaintiff  leased  certain  premises  for  a 
term  of  years,  at  a  rent  of  $3300 
per  annum,  payable  quarterly,  the 
rent  to  be  secured  by  the  bond  of 
the  lessee  with  surety,  in  the  sum 
of  $3300,  and  it  was  also  provided 
that  the  lease  should  cease  and  de- 
termine if  the  rent  should  be  in 
arrear  for  thirty  days  after  any  day 
of  payment,  and  that  upon  such 
failure  to  pay  rent  the  bond  should 
be  forfeited,  and  the  amount  of 
$3300  should  be  paid  and  be  con- 
sidered liquidated  damages  for  the 
non-performance.  Bent  being  in 
arrear,  the  lessor  brought  suit  on 
the  bond  and  obtained  judgment 
for  the  rent  due,  and  subsequently 
issued  a  scire  facias  setting  forth 
the  facts  and  claiming  the  rent 
which  had  accrued  since  the  insti- 
tution of  the  former  proceeding.  It 
was  contended  for  the  defence  that 
on  the  breach  of  the  condition  the 
lessor  ceased  to  be  entitled  to  the 
rent  as  such,  and  could  only  re- 
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cover  damages  as  liquidated  by  the 
agreement.  The  court  was  of  opin- 
ion that  the  true  intent  and  mean- 
ing of  the  contract  was  to  give  the 
lessor  his  election  to  avoid  the  lease 
and  claim  the  S3300,  or  affirm  it 
and  enforce  the  payment  of  the 
rent,  and  that  having  chosen  the 
latter  alternative  the  obligation  was 
a  continuing  one,  and  the  scire 
facias  might  well  be  maintained. 
Bee  1  Smith's  Leading  Cases,  112, 
7ed. 
It  is  clear,  under  the  authorities 


and  on  principle,  that  one  who 
claims  or  accepts  the  benefit  of  a 
provision  for  the  liquidation  of  the 
damages  will  lose  the  right  to  en- 
force the  contract  specifically.  See 
Haldeman  v.  Jennings^  14  Arkan- 
sas, 329  ;  Shid  v.  McNitt,  9  Paige, 
101 ;  and  in  Shid  v.  McNiti,  the 
bill  was  dismissed  on  proof  that  the 
complainant  had  taken  a  bond  from 
the  defendant  for  an  amount  exceed- 
ing that  which  the  latter  was  to  pay 
if  he  did  not  comply  with  the  terms 
of  the  agreement 
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ABATEMENT  OF  LEGACIES. 

On  a  deficiencj  of  assets  for  debts,  general  legacies  applicable  before  specific  I^;a- 
cies,  634. 

But  where  pecuniary  legadea  are  bequeathed  with  a  demoiMtratUm  of  a  particular  fund 
or  property  as  the  means  of  payment j  they  taill  not  be  compelled  to  abate  or  eoniribut€f 
until  the  fund  or  property  on  which  they  are  so  charged  is  exhausted^  337-339. 

If  general  legacies  more  than  sufficient  abate  among  themselves,  634. 

Lc^cj  apparently  residuary,  may  be  specific  when  testator  contemplates  a  certain 
overplus,  ib. 

And  will  abate  only  with  specific  legacies,  ib. 

Secos,  when  testator  does  not  know  or  assume  to  know  amount  of  fund,  635. 

Bemble,  pecuniary  legatees,  on  a  devastavit,  are  not  to  share  losses  with  residuaiy 
legatees,  636. 

Unless  they  have  waived  priority  by  their  dealinos  with  the  executor,  ib. 

When  a  residuary  legatee  or  a  next  of  kin  can  be  cidled  upon,  by  the  others,  to 
refund  in  consequence  of  a  devastavit,  ib. 

Where  a  legacy  charged  on  real  estate  in  aid  of  the  personal,  is  payable  out  of 
the  real  estate,  if  the  personal  estate  is  insufficient  through  a  devastavit,  636, 
637. 

Abatement  of  legacies  and  annuities  rateably,  637. 

Greneral  legacy  for  valuable  consideration,  entitled  to  priority  over  merely  volun- 
tary legacies,  ib. 

Bo  a  legacy  for  the  relinquishment  of  dower,  ib. 

Or  of  a  debt  actually  due,  ib. 

8ecus,  where  a  legacy  is  given  on  condition  of  executing  a  release  where  no  debt 
is  due  to  the  legatee,  ib. 

Annnitj^  charged  on  personalty  abates  proportionably  with  legacies,  ib. 

Proportional  abatement,  how  calculated,  638. 

Annuities  given  as  specific  interests  in  real  estate  do  not  abate  with  legacies,  ib. 

Though  charged  on  real  estate,  ib. 

Annuities  abate  among  themselves,  ib. 

Corpus  of  estate  insufficient  to  pay  arrear  of  annuities  charged  thereon,  how  di- 
visible, ib. 

Where  all  the  annnitants  are  living  at  the  period  of  division,  ib. 

Where  all  are  dead,  ib. 

Where  some  are  dead,  ib. 

Immaterial  that  annuity  is  reversionary  and  falls  into  possession  after  testator's 
death,'  ib. 
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ABATEMENT  OF  LEGACIES,  contimted. 

Annuity  to  executor  for  his  trouble,  not  entitled  to  priority,  639. 

Testator  may  prefer  one  legatee  to  another,  ib. 

But  bin  intention  must  be  clear,  ib. 

Specific  legacies  not  applicable  to  debts  until  general  legacies  exhausted,  039,  652. 
•  And  do  not  contribute  to  paymeni  of  debts  until  entire  exhaustion  of  general  pemonalfy  and 
descended  landsy  and  then  entitled  to  contribution  from,  lands  devised,  320,  G52. 

Nor  are  demonstrative  legacies,  639,  652. 

Except  they  become  general  legacies  by  the  failure  of  the  fund,  ib. 

Legatee  of  a  demonstrative  or  specific  legacy  can  compel  contribution  from  de- 
visee of  land  not  charged  with  debts,  ib. 

General  residue  applicable  before  specific  legacv  charged  with  debts  and  legacies  ib. 

Order  of  application  of  property  for  payment  of  debts,  326,  376,  652. 

See  Ademption— Annuities— Assets — Leoact — Mabshalling — REpExinoar 
OP  Legacies— Satisfaction. 

ABSTRACT  OF  TITLE. 
When  time  of  delivery  of  essence  of  contract.    See  Specific  Performance. 

ABUSE  OF  CONFIDENCE,  1233. 
See  Undue  Influence. 

ACCIDENT. 

Not  relieved  ayainst  to  pr^udice  of  purchaser  for  value  tpOhout  notice^  24. 

ACCOUNTS. 

When  right  of  equitable  set  off  exists,  1338,  1347. 

ACQUIESCENCE. 

When  operative  as  estoppel,  30. 
(yuwrrf,  1437. 

&e  Compromise — Trustees  and  Executors,  Liabilities  of — Undue  Influ- 
ence— Voluntary  Donation. 

ACT  OF  PARLIAMENT. 

See  Statute. 

ACTION. 
When  compromise  of,  sustained,  1723,  1724.    See  Suit. 

ADEMPTION. 

Distinction  betuoeen  satisfaction,  ademption,  and  revocaJtion,  782,  803. 

General  legacy,  except  in  the  case  of  a  subsequent  portion  given  to  a  child,  not 

liable  to  ademption,  620. 
Specific  legacy  adeemed,  if  not  in  existence  at  testator's  decease,  620,  653,  66S. 
The  animus  sulimendi  not  considered,  620,  668 
And  ademption  may  take  place  in  opposition  to  intention,  668. 
A  contrary  opinion  held  in  some  of  the  cases,  ib. 
SpecijUi  legacy  not  adeemed  by  change  which  leaves  subjeet'^matter  substantially  the  fame, 

664,  667. 
Statutes  in  New  York  and  Kentucky^  668. 
Specific  legacy  of  goods  at  a  particular  place  adeemed  by  removal  by  the  testator, 

621. 
Or  by  an  agent  with  his  approbation,  ib. 
By  loss  of  goods  insured,  during  life  of,  or  at  the  same  time  as  the  death  of  the  tes- 

UktOT. 

Temporary  or  accidental  removal  may  not  amount  to,  622. 

Nor  a  fraudulent  or  tortious  removal,  ib. 

Lord  Hardwicke's  distinction  as  to  goods  on  board  a  ship,  ib. 

Removal  does  not  effect  where  words  of  bequest  have  not  necessarily  a  reference 

to  a  particular  locality,  ib. 
A  debt  generally  adeemed  by  receiving  it,  623,  664,  671. 
Although  paid  off  compulsorily  by  debtor,  669. 
And  after  insanity  of  testator,  ib. 
But  not  necessarily  by  taking  new  security,  ib. 
Or  substituting  third  person  for  original  debtor,  671. 
Or  chanaing  form  of  debt  in  any  manner  if  debt  still  continues,  669, 
When  legaaf  is  of  debt,  and  whai  may  be  received  from  such  source,  payment  w  noi 

ademption^  651,  672. 
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ADEMPTION,  continued. 

Aliter  when  gift  ia  of  what  may  he  collected  after  testaioi^a  deathy  673. 

Legacy  of  stock  not  delivered  by  dissolution  of  corporation,  659. 

Investing  it  on  another  security,  624,  669. 

Distinction  between  a  voluntary  and  compulsory  payment  of  debt  of  no  weight, 
624,  664. 

Ademption  may  he  partial  or  totals  800,  801. 

Partial  receipt  of  debt  an  ademption  pro  tanto,  ib. 

When  receipt  of  money  not  an  ademption  of  a  debt,  ib. 

Bequest  of  debt  may  comprehend  it  in  its  altered  state,  625,  651. 

Of  stock  by  transfer  from  name  of  trustee,  when  it  takes  place,  626. 

When  not,  ib. 

Specific  legacy  of  stock  adeemed  by  sale,  not  revived  by  repurchase,  ib. 

A  mere  nominal  change  may  not  amount  to,  627,  669. 

As  if  stock  be  converted  by  Parliament  into  a  different  species,  627. 

Or  by  transfer  from  trustee  to  testator,  ib. 

Or  bv  railway  shares  being  converted  into  consolidated  stock,  ib. 

Or  by  transfer  by  fraud,  627,  628. 

Or  without  authority,  628. 

Or  if  testator  dies  before  authority  to  sell  be  carried  into  effect,  ib.  ^ 

Where  things  bequeathed  are  disposed  of  by  others  after  the  insanity  of  the  testa- 
tor, 628,  629. 

When  by  order  of  Court  of  Chancerv  in  lunacy,  629. 

Specific  bequest  of  share  of  profits  of  partnership,  not  adeemed  by  new  articles  ai 
partnership,  ib. 

Bequest  of  leaseholds  adeemed  bv  taking  a  new  lease,  ib. 

Semble,  not  where  legal  estate  is  m  a  trustee,  ib. 

Takes  place  where  lease  is  after  the  will  assigned  upon  other  trusts,  630. 

But  not  where  intention  appears  to  pass  subsequently  acquired  interests  in  lease,  ib. 

Takes  place  by  under-lessee  taking  assignment  of  the  original  lease. 

Unless  intention  to  pass  existing  interest  appears  by  codicil,  ib. 

And  see  now  1  Vict.  c.  26,  s.  23,  ib. 

A  general  legacy  made  specific  by  a  subsequent  instrument,  not  set  up  by  ademp- 
tion of  the  specific  legacv,  ib. 

Specific  legacy  not  adeemed  by  being  pawned  or  pledged,  ib. 

legatee  will  be  entitled  to  have  it  redeemed,  ib. 

Or  to  compensation  out  of  the  general  assets,  ib. 

Specific  legacv  of  lease,  where  rents  applicaole  in  reduction  of  debt,  ib. 

How  far  specific  legatee  of  shares  entitled  to  have  calls  paid  out  of  testator's  per- 
sonal estate,  631. 

Result  of  casps  according  to  Sir  J.  Romilly,  M.  R.,  631. 

Whether  specific  legatee  or  residuary  estate  liable  to  calls  on  shares  fully  paid  up 
and  specifically  bequeathed,  ib. 

To  whom  bonuses  or  shares  specifically  bequeathed  belong,  632. 

Dividends  or  profits  of  partnership,  ib. 

When  parol  evidence  admissible  to  identify  property  bequeathed,  674-676. 

Demonstrative  legacy  not  adeemed  by  non-existence  of  the  fund  out  of  which  it  is 
primarily  payable,  633,  655. 

But  testator  may  show  his  intention  that  legatee  is  only  to  be  paid  out  of  a  par- 
ticular fund,  633,  676. 

Adeemed  legacy  not  revived  by  codicil  confirming  a  will,  633. 

Legacv  remains  a  charge  on  land  though  revoked  by  a  general  bequest  to  another, 
634. 

Ademption  of  legacy  by  a  portion.    See  Satisfaction. 

Ademption  between  parent  and  child.    See  SATiSFAcnoy,  1-4. 

debtor  and  creditor.    See  Satisfaction,  6,  6. 

See  Abatement — Legacy — Repetition  of  Legacy. 

ADMINISTRATOR.    See  Executor. 
Compensation  of.    See  Trustee. 
Liability  of    See  Trustees  and  Executors,  Liability  of. 

ADVANCEMENT. 

WfuU  constitutes f  818. 

When  ademption  of  legacy  to  child,  Ibl-im,  765,  779,  781,  784,  789, 796.    See  Satis- 
faction, 1,  5. 
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ALLOWANCE,  emUinued, 
When  bequest  ip  sabsequent  to  advance  legatee  must  elect,  766,  819. 
Prior  advaneemeiU  not  taUrfaaion  of  n^fsequiaU  Ugaey  urden  so  agreed  by  Ugaiit,  814- 
816. 

ADVOWSON. 
Mortgagor  entitled  to  nominate  to,  1053.  * 

AFTER  ACQUIRED  PROPERTY. 

When  amgnable^  1609. 

See  Equitable  Assionment,  1. 

AGENT. 

Not  allowed  to  profit  by  ageneyf  519. 

Authority  ot  to  sign  written  instrument^  need  not  be  in  writing^  1102. 

When  notice  to,  is  notice  to  principal.    See  Notice,  5. 

AGREEMENT.    /Sise  Contract. 

ANNUITIES. 
Are  generally  legacies,  613. 
Comprised  within  the  word  legacies,  when,  ib. 
Whether  they  are  perpetual,  or  for  life  only,  614,  615. 
Whether  a  charge  upon  the  corpus,  or  payable  out  of  income,  615-617. 
Effect  of  acquiescence,  by  annuitant^  in  not  resorting  to  corpus,  617. 
Corpus  liable  for  arrears,  when,  ib. 

Annuitant  entitled  to  receive  money  requisite  to  purchase,  when,  618 
Though  annuity  be  only  for  life,  ib. 

Or  the  representative  of  annuitant  dying  before  purchase  of,  ib. 
And  though  money  is  to  arise  from  residuary  estate,  619. 
Or  from  the  sale  of  land,  ib. 
And  the  annuitant  dies  during  the  life  of  person  having  a  prior  interest  in  the 

land,  ib. 
Secus,  where  there  is  only  a  covenant  or  direction  to  pay  out  of  an  estate,  ib. 
Abate  ratably  with  l^acies,  637. 
See  Abatement  of  Leqacies — Leqact. 

APPOINTMENT. 

When  exercise  of  power  of  renders  appointed  properly  assets  for  payment  of  appointar's 
debts,  378.    See  Assets. 

APPORTIONMENT. 
Between  legatee  for  life  and  reversioner,  695,  696,  713-716,  721. 

ARTICLES  OF  AGREEMENT.    See  Exectttoky  Contract. 

ASSETS. 

Distinction  between  legal  and  equitable,  358. 

E^ity  follows  the  law  in  adminintraiion  of  legal  OMetSj  381,  388. 

Ihstrtbutes  equitable  ojssets  equally,  ib. 

BiU  will  give  full  effect  to  spedfie  liens  or  pledges  whether  acquired  by  means  of  greater 

diligence  or  otherwise,  390. 
1.  Legal  assets,  what  are,  359. 
Are  assets  recoverable  by  executor  virtute  officii,  ib. 
Although  they  are  recovered  in  equitv,  ib. 
Personal  estate,  including  leaseholds,  legal  assets,  ib. 
Equity  of  redemption  of  sum  of  money  charged  on  land  is  legal  assets,  ib. 
Reversionary  annuity,  ib. 

Real  estate,  how  far  liable  by  common  law  to  debts,  255,  323,  359. 
By  statute  law,  360. 
Equity  of  redemption  of  mortgage  in  fee  made  legal  assets  by  Sir  J.  Romilly's 

Act,  ib. 
Real  estate  assets  for  parent  of  debts  as  against  lord  claiming  by  escheat,  ib. 
Creditors  by  specialty  in  which  heirs  are  Dound  have  priority  over  those  where 

the  heirs  are  not  bound,  361. 
Ordinary  course  of  administration  of  legal  assets,  361,  362. 
Liability  of  executor  or  administrator  for  payment  of  inferior  debts  fint»  8C2, 

364. 
May  prefer  any  creditor  of  equal  degree  before  others,  363. 
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ASSETS,  catUinued, 

2.  Equitahle  assetSj  what  are. 

Lands  devised  though  to  executors  as  trustees  for  pajrment  of  debts,  equitable 
assets,  364,  383,  388. 

Or  when  devised,  or  descended  to  the  heir  charged  with  debts,  ib. 

Not  necei^sary  that  descent  should  be  broken,  ib. 

Where  executor  has  a  naked  power  lo  sell,  ib. 

Distinction  between  an  express  devise,  and  a  charge  of  lands,  for  payment  of  debts, 
ib. 

Afl  to  the  order  in  which  they  are  applied  in  payment  of  debts,  ib. 

With  regard  to  the  operation  of  the  Statute  of  Limitations,  ib. 

When  bequest  or  demefor  payment  of  debtSj  will  prevent  the  bar  of  the  staitUe,  3*^3,  384. 

A  devise  of  part  of  estate  for  payment  of  debts,  if  it  be  sufficient,  is  within  Statute 
of  Fradulent  Devises,  365.  ♦ 

If  insufficient,  is  fraudulent,  ib. 

Or  if  a  devise  be  not  for  payment  of  all  debts,  ib. 

But  a  direction  to  pay  simple  contract  before  specialty  creditors  is  good,  ib. 

Kemedies  given  to  specialty  creditors  by  3  W.  &  M.  c.  14,  confined  to  sums  certain 
due  in  testator's  life,  ib. 

Bemedy  extended  by  1  Will.  4,  c.  47,  ib. 

Charge  of  debts  in  equity  comprise  damages  for  a  breach  of  covenant  after  testa- 
tor's death,  ib. 

A  direction  that  product  of  real  estate  shall  form  part  of  personalty  will  not  con- 
vert it  into  legal  assets,  ib. 

Secus,  where  the  sale  is  by  the  direction  of  the  Court,  366. 

3  i&  4  Will.  4,  c.  104,  not  applicable  to  estates  charged  with  or  devised,  subject 
to  payment  of  debts,  ib. 

Kemarks  in  former  edition  against  the  distinction  between  specialty  and  simple 
contract  debts  in  the  administration  of  assets,  ib. 

Distinction  abolished  by  32  &  33  Vict.  c.  46,  367. 

Beal  estates  in  the  West  Indies  cannot  be  devised  so  as  to  make  them  equitable 
asMcts,  ib. 

Bight  of  retainer  by  executor  or  administator,  367-369.    See  Betainer. 

What  amounts  to  a  charge  of  debts,  369. 
•  As  a  general  rule  a  mere  general  direction  by  a  testator  that  his  debts  shall  be 
paid,  is  sufficient,  ib. 

Although  there  is  no  devise  or  mention  of  realty,  370. 

First  exception,  where,  after  a  general  direction  for  the  payment  of  debts,  a  parti- 
cular fund  is  specified,  ib. 

But  not  where  there  is  a  subsequent  charge  on  the  residuary  personal  estate,  ib. 

An  express  charge  not  afiected  by  the  appropriation  of  partlcidar  lands  for  pay- 
ment of  debts,  371. 

Nor  by  a  qualified  charge  in  the  same  will,  ib. 

Second  exception,  where  debts  are  directed  to  be  paid  by  executors,  ib. 

Unless  they  are  devisees  of  the  real  estate,  ib. 

Secus,  where  one  only  of  them  is  a  devisee,  ib. 

Unless  intention  of  testator  otherwise  appears  that  he  intends  to  charge  the  land 
devised  to  one  executor,  ib. 

Where  a  charge  of  debts  is  a  mere  form,  land  not  rendered  equitable  assets,  ib. 

As  to  whether  expressions  which  are  sufficient  to  charge  real  estates  witn  debts 
will  charge  legacies,  ib. 

A  direction  to  raise  money  for  payment  of  debt  out  of  rents  and  profits  a  suffi- 
cient charge,  ib. 

A  charge  of  debts  contracted  includes  those  due  at  the  death,  372. 

Lien  on  land  not  afiected  by  charge,  ib. 

Ar  a  mortgage,  ib. 

Or  judgment,  ib. 

Neither  debts  by  specialty  nor  by  simple  contract  a  lien  on  lands  in  the  hands  of 
his  debtor,  his  heir,  or  devisee,  ib. 

Even  since  3  &  4  Will.  4,  c.  184,  ib. 

Lands  in  the  hands  of  the  alienee,  though  with  notice  that  debts  were  unpaid,  not 
bound,  ib. 

Mere  deposit  of  title  deeds  of  land  by  heir  or  deyiaee  not  a  sufficient  alienation  to 
defeat  creditors,  ib. 

Nor  a  covenant  to  settle  it,  ib. 
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ASSETS,  continued. 
Nor  a  judgment  entered  up  against  the  heir  or  deviaee,  ib. 
Equity  of  redemption  of  an  estate  in  fee  formerly  considered  equitable  assete,  373. 
Except  where  a  term  wad  mortgaged  and  the   reversion  in  fee  was  left  in  the 

mortgagor,  ib. 
•  Equity  of  redemption  of  mortgage  in  fee  now  legal  assets,  ib. 
Equity  of   redemption  of  a  term  of  years  held  in  some  cases  to  be  eqaiuble 

assets,  ib. 
Doubt  thrown  on  those  cases  by  Mr.  Cox,  ib. 
Trusts  of  a  chattel  held  to  be  equitable  assets,  ib. 

But  not  an  equity  of  redemption  of  a  sum  of  money  charged  on  land,  374. 
Or  produce  of  equity  of  redemption  of  leaseholds  for  lives  sold  by  Court.  375.^ 
Juc^ment  creditor  is  entitled  to  priority  of  payment  out  of  equity  of  redemption 

over  simple  contract  creditors,  ib. 
Separate  property  of  married  women  equitable  assets,  ib. 
Order  in  which  equitable  assets  are  administeredf  376,  385 
Specialty  aud  Rim  pie  contract  debts  paid,  pari  passu,  ib. 
Claim  of  incumbent  for  dilapidations,  ib. 

Debt  contracted  by  Englisthmen  abroad  not  payable  in  priority  to  other  creditorB,  ib. 
Notwithstanding  lex  loci  contractus,  ib. 

Debts  paid  iirst  where  lands  are  charged  with  debts  and  Wacies,  ib. 
Personalty  pritnary  fund  for  payment  of  legacies  as  weU  as  of  debtSf  257,  323. 
Even  when  charged  on  the  realty^  257,  330.  * 

What  wHl  operate  as  a  charge  of  legacieSf  331,  348. 
Intention  to  impose  a  charge  must  be  dearly  apparenty  ib. 
Intention  may  be  deduced  inJerentiaUy^  ib. 
When  impliid  from  blending  real  and  personal  property  as  residue,   in  one  beqtui^ 

348,  353. 
Order  in  which  assets^  parity  legal  and  partly  equUMe^  are  administeredf  326,  376. 

1.  Personal  estate  not  specifically  b^ueathed,  ib. 
Unless  exempted,  ib. 

2.  Beal  estate  aevised  for  payment  of  debts,  ib. 

3.  Real  estates  descended,  ib.,  377. 

4.  Real  estate  devised  charged  with  debts,  ib. 

5.  General  pecuniary  legacies,  ib. 

6.  Real  estate  devised  not  charged  with  debts  including  lands  comprised  in  a  re> 

siduary  devise,  and  personal  estate  specifically  beqaeathed|  377,  652. 
And  they  must  contribute  ratably,  ib. 
Unless  one  is  made  primarily  liable,  ib. 
Whether  fpec^  or  pecuniary  legatees  entitled  to  contribution  from  devisees  for  payment 

of  debts  due  by  simple  contract,  see  Marshalling,  4. 

7.  Personal  property  appointed  by  person  having  a  general  power,  and  which 

forms  part  of  his  assets,  ib. 
But  there  must  be  an  actual  execution  of  the  power,  ib. 
Since  Lord  Romilly's  Act,  freeholds  appointed  by  persons  having  general  power 

are  assets,  378. 
Even  for  payment  of  simple  contract  debt^  ib. 
But  assets  becoming  such  uy  appointment,  only  applicable  after  the  assets  really 

the  property  of  the  appointor,  ib. 
But  a  bona  fide  purchaser  from  appointee  will  be  preferred  to  creditors,  ib. 
Reason  given  by  Sir  W.  Grant,  M.  R.,  ib. 

Ferae  covert  exercising  power  does  not  make  appointed  property  assets,  379. 
Except  in  cases  of  fraud,  ib. 
Lapsed  shares  of  real  and  personal  estate,  how  applicable,  ib. 
Creditors  having  a  preference  on  legal  assets  postponed  nntil  other  cre<liton  are* 

put  upon  an  equality  out  of  equitable  assets,  ib.    See  Mabshallino. 
So  trustee,  whether  creditor  or  not,  retaining  legal  assets  in  payment  of  his  debts,  ib. 
Specialty  and  simple  contract  creditors  now  payable  pari  passu,  380. 
Legal  rights  of  creditors  not  altered  by  mode  of  dbtribution,  ib. 
Creditor  in  default  for  not  coming  in  under  a  decree,  ib. 
Assets  of  deceased  partner  equitable  assets  as  between  his  executor  ancf  his  erediton, 

381,  384,  391-429. 
Distribution  of  partnership  assets.    See  Pa&tnebship. 
When  mar:4haled.    /See  Marshalling. 
See  Trustees  and  Executobs,  Liajbilities  of. 
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ASSIGNEE, 

Of  equity,  take  mihject  to  prior  eqaUieSj  60,  63,  70,  71.    See  Notice— Purchaser 

BONA  FIDE   WITHOUT  NOTICE. 

Of  bankrupt  acting  as  Bolicitor  to  fiat,  only  entitled  to  costs  ont  of  pocket,  575. 

Entitled  to  aU  securities  available  to  aasignoTy  1667. 

Wken  necessary  to  sue  in  name  of  assignor ^  1624. 

In  Pennsylvania,  must  prove  consideration,  1674. 

Protected  against  acts  of  assignor  and  debtor  after  notice  of  assignment,  1624,  1667. 

Must  be  diligent  in  perfecting  title,  1660. 

May  exercise  equity  of  redemption,  2006. 

Of  eqnitable  assignment,  remedies  of,  1667, 1671.    See  Equitable  Assignment. 

Of  mortgage.    See  Mortgage. 

ASSIGNMENT.    See  Equitable   Assignment— Mortgage— Purchaser  bona 

FIDE   without   notice. 

Of  one  of  several  demands,  secured  by  same  mortgage,  2008,  2009. 
Of  partnership  property  to  separate  account.    See  Partnership. 
Of  debt.    See  Debt. 
Of  mortgage.    See  Mortgage.  * 

ASSIGNOR. 
Declaration  of,  after  assignmefU,  not  admissible  against  assignee,  1668.    See  Equita- 
ble Assignment. 

ATTORNEY. 

When  notice  to,  is  notice  to  client,  134.    See  Notice,  5. 

Costs  of  mortgagee  acting  as  his  own  solicitor,  517. 

Compensation  of,  when  also  trustee  and  acting  prof essionally  for  his  cestui  que  trust,  517, 

523,  547,  567,  574,  581,  583,  589. 
Fees  of,  allowed  as  a  proper  disbursement  in  the  aecounts  of  fiduciaries,  when  reasonable 

and  apparently  necessary.    See  Trustee. 
Omnot  pendente  lite  purchase  subject-matter  of  suit  from  his  client,  1223. 
When  derk  of  may  receive  gift  from  client,  1227. 

Mistake  or  ignorance  of,  in  legal  proceedings,  no  ground  for  equitable  interference,  1335. 
Contract  with,  for  contingent  fee,  1638,  1641. 
When  gifts  from  client,  set  aside.    See  Undue  Influence — ^Voluntary  Donation. 

AWARD. 

When  proceeding  on,  enjoined,  1388, 

BAILMENT. 

For  use  of  third  person,  when  amounting  to  equitable  assignment,  1659. 

BANKRUPTCY. 

When  creditor  holding  collateral  is  entitled  to  prove  for  whole  debt,  257. 

BEQUEST. 
When  residuary,  333.    See  Marshalling,  4. 
For  life,  6SG.    See  Conversion  of  Residue. 

BILL  OF  EXCHANGE.    See  Promissory  Note. 

BILL  OF  LADING. 

May  be  varied  by  parol,  947 

BILL  OF  SALE. 

When  treated  as  mortgage,  2005. 

BONA  FIDE  PURCHASER.    See  Purchaser. 

BOND. 

Reformation  of,  960. 

Becomes  at  law,  absolute  on  delivery,  notwithstanding  declarations  to  contrary,  949 

If  executed  by  false  representations  not  binding,  950-958. 

BOOK  ENTRIES, 

Referred  to  in  will,  when  competent  evidence,  816,  818. 

BOUNDARIES. 
Jurisdiction  of  the  Court  to  issue  commission  to  ascertain,  853. 
Origin  of  it,  ib. 
Mere  confusion  of  boundaries  no';  sufficient  ground  for  commission,  854. 
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BOUNDARIES,  continued. 
Befused  in  cases  of  parish  and  manors,  854,  855. 
Some  equity  must  be  superinduced,  854,  855,  861,  863. 
Not  sufficient  that  complainants  title  is  equitabUj  863. 
Doctrine  in  Pennsylvania^  861-863. 
Fraudulent  encroachment  of  one  of  the  parties,  856. 
Confusion  caused  by  act  or  default  of  defendant^  864. 
Tenant  neglecting  to  preserve  the  boundaries  between  his  own  and  his  huuUord's 

lands,  ib. 
A  tenant  for  life,  ih. 

Semblc,  even  in  case  of  tenant  or  lessee  of  one  manor  being  owner  of  another,  ib. 
One  individual  holding  lands  belonging  to  several  offices,  857. 
When  confusion  caused  by  devisor  and  trustees,  ib. 
Belief  granted  against  volunteers,  ib. 
Or  purchasers  with  notice,  ib. 
Principle  on  which  cases  proceed,  857,  858. 
Plaintiff  must  show  that  some  portion  of  the  land  is  in  possession  of  the  defendant, 

858. 
And  plaintifTs  title  to  some  lands  in  possession  of  the  defendant  must  be  estmb- 

lished,  ib. 
Inquiry  when  directed,  ib. 
Commission  or  i»sue  when  directed,  859. 
Necessity  for  assistance  of  Court  must  be  shown,  ib. 
Equity  also  interposes  to  prevent  multiplicity  of  suits,  ib. 
Beview  by  Lord  Cottenham  of  the  doctrine  laid  down  in  the  principal  case,  ib« 
Belief  where  charity  lands  cannot  be  ascertained,  ib. 
Semble,  Court  has  jurisdiction  to  issue  commission  to  ascertain  boundaries  of  lands 

in  our  colonies,  860. 
Belief  when  lands,  out  of  which  rents  are  payable,  cannot  be  discovered,  in  what 

cases  granted,  ib. 
Court  will  not  interfere  in  the  case  of  heriots  payable  by  custom  but  of  chattels, 

when,  ib.    See  Chabity. 

CANCELLATION. 
Jurisdiction  of  equity  to  compelf  1353-1356. 

CAPITAL. 

Of  infants^  estale,  when  applied  in  maintenance.    See  Infaitts,  3. 

CHAMPEBTY. 

EauUy  will  not  enforce  agreements  partaking  (jT,  1601-1605,  1631. 
What  constiiutesy  1601-1605,  1631-1648. 
See  EquiTABLi:  Absionment. 

CHABGE. 
Payment  of  legacies  charged  on  land.    See  Mabshalling. 
Of  debts,  what  amounts  to,  369.    See  Assets. 
Of  debts,  does  not  affect  lien  previously  acauired,  372. 
Whether  liabiUiyfor  payment  of  sum  due  after  deeeoM  is  included  in  charge  (^  debts^  778. 

CHABITY. 
No  marshalling  of  assets  for,  248.    See  Mabshallino. 

Lands  belonging  to,  commission  to  ascertain,  lands  of  equal  value  to  be  ■afaed- 
tuted  for  when,  ib. 

CHATTELS.  [ 

Failure  of  coTisideration  no  d^enee  to  sale  of,  1107. 
When  contract  for  sale  of  asstgnabUt  1610. 
See  EciuiTABLE  Assignment— Convebsion  of  Besidue — Notice— Pubchasbb 

BONA  FIDE  WITHOUT  NOTICE. 

CHECK. 

When  equitable  assignment  of  deposit^  1653. 

CHILD. 

Who  appointed  guardian  of    See  Infants. 

Gift  from  or  to  parent.    See  Undue  Influencb— Voluntaby  Donatiok, 


INDEX.  2081 

CHOSE  IN  ACTION. 

When  assignee  entitled  to  protection  as  bona  fide  jmrehaaer  without  50-61.    See 

Pdrjuases  Bona  Fide  Without  Notice. 
Not  assignable  at  common  lata,  1623. 
Doctrine  in  equity,  ib. 

Right  of  assignee  now  recognized  as  laWf  1668. 
When  assignable,  1623,  1631. 
Mere  personal  torts  not  assignable,  1625-1626. 
Aliter  of  injuries  to  property,  ib. 
May  be  subject  of  gift,  1646. 

Remedies  of  assignee  of  equitable  assignment,  1667-1671. 
Assigninent  of,  is  subject  to  ail  equities  enforceable  against  assignor,  56,  1672. 
Assignment  of,  cannot  be  set  asiae  againU  bona  fide  purchaser  from  assignee,  43,  1673. 
Of  married  woman,  how  reduced  to  possession,  1570-1573.  See  Equitable  Assign- 
ment. 

CLERGYMAN. 

When  gift  from  parishoner  set  aside,  1230.    See  Undue  iNrLUENCE— Volun- 
tary Donation. 

CLIENT. 
When  gift  to  attorney  set  aside.    See  Undue  Inflxtence — Voltjntaky  Dona- 
tion. 

CX)LLATERAL  SECURITIES.  See  Creditor— Mabshallino—Subbogation— 
Surety. 

COMMISSIONS. 

When  fiduciaries  entitled  to.    See  Trubteeb. 

COMPENSATION. 
When  specific  performance  decreed  with.    See  Specific  Performance 
Of  Trustees,  executors,  etc.    See  Trustees. 
See  Penalties  and  Forfeitures. 

COMPROMISE. 
When  sustained. 
Of  doubtful  claims  upheld,  although  claim  rdinquished  was  incapable  of  being  enforced, 

1684,  1703. 
Civil  law,  1684. 
Law  of  Scotland,  ib. 
English  law,  ib. 

Adequacy  of  consideration  immaterial,  1685,  1723. 
UnUis  grossly  inadequate  and  coupled  vnth  other  circumstances  indicaiing  undue  infiuenee, 

1723. 
Doubtful  question  of  construction  may  be  settled  by,  1688. 
Compromise  by  order  of  Court  will  not  exclude  a  point  of  construction  not  under 

conflideration,  1691. 
Executory  a^eement  of  compromise  may  be  spectfieally  enforced,  1707. 
Non-existence  of  risk  compromised  immaterial  in  equity,  in  absence  of  circumstances 

amounting  to  fraud,  1707-1723. 
And  same  rule  prevails  at  law,  1709-1716. 

Purchase  of  doubtful  right,  or  of  invalid  right  treated  as  doubtful,  binding,  1710. 
Such  claim  may  be  good  foundation  for  contract,  1711, 
But  parties  must  believe  that  doubt  exists,  1712. 
Though  it  is  immaterial  that  demand  was  invalid,  1713,  1714. 
Whether  person  is  bound  by  a  compromise  which  assumed  something  to  be 

due  not  re  illy  due,  1690, 1691. 
Chmpromise  will  be  invalid  if  material  fact  assumed  as  certain  did  not  exist,  1715-1718. 
Pajtj  seeking  to  enforce  compromise  must  have  had  ben^dal  interest  in  property  in  dis- 

pute,  1719. 
Whatever  may  be  subject  of  wager  may  be  matter  of  eompromisej  and  contract  wiU  faU  if 

the  case  he  one  where  no  doubt  eouid  exist,  1719-1723,  1737. 
Compromise  of  pending  suit  valuable  cojisideration  though  incapable  of  being  prosecuted 

to  judgment,  1723,  1724. 
Bui  good  faith  and  existence  of  honest  doubt  are  essentiai,  1724. 
Payment  of  smaller  sum  in  compromise  of  larger,  valid  drfenee  at  law  and  equity^  if 

amount  due  admits  of  reasonable  doubt,  1728-1731. 

VOL.  II. — 131 
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COMPROMISE,  cantinued. 

Creditor  cannot  avoid  condUion  by  declaring  that  sum  is  accepted  on  account,  1729. 

Compromise  after  charge  of  fraud  made  by  bill  fails,  not  decreed,  when,  169o. 

Compromise  made  after  a  bill  is  filed,  ib. 

Steps  to  be  taken  when  its  validity  is  doubtful,  ib. 

Letters  relating  to,  "  without  prejudice,"  not  used  as  evidence,  ib. 

Or  to  take  a  claim  out  of  the  Statute  of  Limitations,  ib. 

Sut  admissions  of  independerU  facts  admissible,  though  contained  in  offer  of  compromuttj  ib. 

Cannot  be  entered  into  by  counsel  or  attorney  against  express  authority  of  the 

client,  ib. 
Action  for  so  doing  lies  against  attorney,  ib. 
Not  against  counsel,  ib. 

Power  of  counsel  or  attorney  in  ordinary  cases  toefFecf,  so  as  to  bind  the  client,  ib. 
Unless  the  dis^^ent  of  the  client  be  known  to  the  opposite  party,  ib. 
Power  of  the  Court  to  effect  on  behalf  of  infants,  ib. 
Of  married  woman  in  respect  of  her  reversionary  interest  in  a  fund,  ib. 
Compromise  in  nature  of  familv  settlement  generally  enforced,  1683,  1684,  ITSS- 

1728. 
Although  contracting  parties  may  be  fiduciarieSj  married  women,  or  infants,  1725. 
But  agreetnent  muM  be  complete,  1728. 
May  be  implied,  when,  1685. 
Transaction  between  father  and  son  on  barring  an  estate  tail,  looked  upon  as  a 

family  arrangement,  1689. 
Family  arrangement  not  void  under  former  usury  laws  where  there  was  a  provi- 
sion for  lender  beyond  legal  interest,  ib. 
Family  arrangement  brought  about  by  the  fraud  of  a  third  party,  if  not  unfair. 

not  set  aside,  1690,  1733. 
Deed  carrying  out  a  family  arrangement  not  binding  if  not  executed  bv  all  par- 
ties, 1694. 
Family  arrangement  between  husband  and  wife,  1696.    See  Separation. 
Li  the  case  of  compromises,  especially  in  the  nature  of  a  family  arrangement, 

ignorance  of  fact  or  law,  common  to  all  parties,  immaterial,  1686,  1687. 
Parol  partition  of  land  between  members  of  the  same  family,  1725. 
Agreement  among  members  of  family  to  share  fortune  of  living  ancestor,  1727. 
Cotnpromise  of  family  dispute  must  be  conducted  with  highest  good  faith  and  fullest  Gym- 

munication  of  knowledge,  1691,  1692,  1727. 
Especially  if  parties  are  not  on  equal  terms,  1693. 
When  set  aside. 

Not  enforced  when  tainted  with  fraud,  1731. 

Semble,  not  carried  into  effect  where  parties  do  not  understand  their  rights,  or  the 
nature  of  the  transaction,  especially  if  there  exist  circumstances  from  which 
fraud  may  be  inferred,  1694. 
Or  if  entered  into  under  influence  of  threats,  or  duress,  1694,  1733, 
Or  under  pressure  of  trustees  in  violation  of  their  duty,  ib. 
Or  if  it  is  inconsistent  with  the  rights  of  the  parties,  in  a  manner  not  contemplated 

by  them,  ib. 
Not  necessary  that  a  party   should  distinctly  understand  his  rights,  if  they  werv 

understood  by  his  agent,  ib. 
Review  of  the  authorities,  by  Lord  Cottenham  in  Stetixirt  v.  Stewart. 
When  conce(dmcnt  of  fact  may  amount  to  fraud,  1691,  1692,  1722,  1727,  1731,  1732. 
Mere  non-disclosure  not  sufficient  to  intxUidiate,  compromise  useless  settlement,  would 

not  otherwise  have  been  made,  1732. 
Cktnnot  be  opened  because  unwisely  or  unfortunatdy  executed,  1733. 
Nor  because  unequal,  1704. 

Nor  to  let  in  after-discovered  evidence  tending  to  show  invalidity  ofdaim  compromised,  1704. 
Mere  mi-stake  of  law  no  defence  to,  1734,  1737. 
But  misconception  of  elementary  doctrines  miy  afford  ground  for  inferring  undue  it 

1736. 
Distinction  between  mistake  of  law  and  mistake  of  fact,  1685. 
Lord  King's  decision  in  Lansdowne  v.  Lansdowne,   that  ignorance  of  the  h 

a  sufficient  reason  for  setting  aaide  a  compromise,  disapproved  of,  1688. 
No  relief  granted  against  unless  Court  be  satiBfied  that  conduct  of  a  party  has 

been  influenced  oy  mistake,  1689. 
Mistake  of  law  or  fact  outside  of  risk  may  intfolidate  contract,  1690, 1691,  1715-1718, 
Effect  of  acquiescence  in,  1688. 
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CONCEALMENT. 
Of  fact,  when  compromise  avoided  by  reason  of,  1691,  1692,  1722, 1727,  1731, 1732, 

CONDITIONS. 
In  restraint  of  marriage,  475.    See  Marriage. 
Annexed  to  gifts  for  the  purpose  of  effecting  separation  of  husband  and  wife,  yoid, 

499.    iSse  Sjiparation. 
Deed  upan^  not  generally  considered  as  mortgage^  1997. 

CONDITIONAL  SALE.    See  Mortgage. 

CONFLICT  OF  JURISDICTION,  1396,  1398,  1402.    See  Injctnction. 

CONFIRMATION.    See  Undue  Influence — Voluntary  Donation. 

CONFUSION  Ot"  BOUNDARIES,    See  Boundaries. 

CONSIDERATION. 

What  sufficient  to  avail  vendee  of  defence  of  being  bona  fide  purchaser  without  notice, 

82-88. 
IVhen  receipt  in  deed  ia  evUlenee  of  payment  of  106-109,  133. 
May  be  proved  by  parol,  946, 947,  964,  1031. 
Sealed  imtrument  Tiot  invalidated  by  faise  representation  as  to,  960. 

doctrine  in  Pennsylvania  and  Massachusetts^  963. 
Aliier  of  unsealed  instrument,  ib. 
Adequacy  of,  when  ijiquired  into,  1031-1036. 
When  deed  converted  into  mortgage,  by  proof  of,  965. 
Inadequacy  of ,  when  badge  of  fraud,  1237.     See  Undue  INFLUENCE. 

no  defence  to  compromise.    See  Compromise. 
failure  of,  when  defence,  1344,  1363. 

W  hen  pre-existing  debt  consideration  for  new  promise,  1082,  1083,  1645,  1670, 
In  Pennsylvania,  burden  of  proving  rests  on  assignee,  1674. 
For  agreement  to  extend  time  of  payment,  1911. 
When  deed  considered  mortgage  by  reason  of.    See  Mortgage. 

CONSTRUCTIVE  NOTICE, 

Of  unrecorded  deed  or  mortgage,   37-39.    See   Notice — Purchaser  BONA  FIDE 
WITHOUT  NOTICE— Registration. 

CONTINGENT  BEQUEST. 

When  allowance  for  maintenance  made  frouL    See  Infants,  3. 

CONTINGENT    INTERESTS. 

When  assignable,  1606.    See  Equitable  Assignment,  1. 

CONTRACT. 

False  representations  invalidate,  950-958. 
When  parol  testimony  admissible  to  modify,  1020-1025. 
Intoxication  ai  time  of  execution,  1036,  1369. 
By  husband  and  wife,  for  sale  of  wif^s  land,  not  et^orced^  1040. 
Wften  and  against  whom  reformed,  989,  990.     Se^e  REFORMATION. 
Offer  cannot  be  retracted  after  acceptance  mailed  in  Post  Office,  1080, 
When  time  essenjoe  of,  1107.    See  Specific  Performance. 
Proceedings  on  iilegal  contract  enjoined,  1358,  1374. 
Py  father  to  relinquish  paternal  rights,  1507,  1510. 
Of  parents,  as  to  religion  of  child,  1458,  1459. 
For  sale  of  after-acquired  property,  1610. 

Executory  contract,  when  assignable,  1628-1630.    See  EQUITABLE  ASSIGNMENT,  1. 
Waiver  of  sealed  agreement  by  parol,  1914. 
In  nature  of  compromise,  when  enforced.     See  COMPROMISE. 
Prohibiting  marriage.    See  Marriage. 

When  parol  evidence  admissible  to  explain.    See  Parol  Evidence. 
When  specific  performance  of,  decreed.    See  Specific  Performance. 
See  Chattel— Executory  Contract— Statute  of  Fraud— Undue  Influ- 
ence— Voluntary  Donation. 

CONVERSION. 

Of  partnership  assets  into  separate  property,  when  restrained,  397-393,  40),  402,  414^ 
415.    See  Partnebshif. 
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CONVERSION  OF  RESIDUE. 
Of  perishable  property  given  to  persons  in  succession,  686,  697,  701,  709. 
Suai  as  terms  for  years,  or  other  interests,  which  uriU  necessarily  detennine  at  a  jbei 

period,  701,  702. 
Of  reversionary  property,  686,  702. 
What  income  tenant  for  life  entitled  to,  695,  696,  721. 
Income  (/  estate,  during  interval  preceding  conversion,  is  capital,  71^716. 
But  first  taker  entitled  to  interest  thereon,  ib, 
Apportiewment  between  legatee  for  Ufe  and  reversioner  of  prqfits  of  tpedal  partmerAi^ 

716,  721. 
Legatee  Jfdr  Ufe  ordinarily  entitled  to  aearetions  and  aecwnuloHons,  711. 
Comments  of  Lord  Cottenham  upon  the  rule  in  Howe  y.  Earl  cf  Dartmouth,  686^ 

687. 
Result  <^  rule  laid  down  by  Lord  Eldon  and  Lord  Cottenham,  687. 
Instances  of  the  application  of  the  rule,  688-690. 
Absence  of  direction  to  convert,  690. 
Question,  to  great  extent,  one  of  intention,  70^  711,  712. 

Not  necessary  to  convert  when  perishable  or  reversionary  property  is  given  spe- 
cifically to  persons  in  succession,  690. 
Nor  where  intention  appears  that  it  should  be  enjoyed  in  specie,  691, 698, 703^  70S. 
As  where  gift  is  of  things^  qua  ipso  consumuntur  uso,  702,  710. 
Ch-  specific  chaUels  are  given  specifically,  702-707. 
AlUer  where  such  chattels  constitute  part  of  residuary  bequest,  702. 
When  legatee  for  life  of  personalty  must  aecourU  for  goods  delivered  to  him,  697. 
Legatee  for  lUe  of  chattels  spedfioaUy  bequeathed  entitled  to  possession  and  not  reqmrtd 

to  furnish  security,  706. 
Doctrine  where  bequest  is  of  money  or  seeuriOes,  707,  708. 
When  security  must  be  given  by  legatee  having  entire  ownership,  subject  to  be  dioested  ss 

happening €f  future  event,  708,  709. 
Leaning  aeainst  conversion,  691. 
Effect  of  direction  to  sell  at  a  particular  time,  ib. 
Not  to  convert  during  a  certain  term,  ib. 
Or  at  the  discretion  of  trustees,  ib. 
Or  to  pay  rents,  issue,  profits,  and  proceeds,  where  testator  had  leaseholds,  691, 

692. 
Or  rents,  profits,  and  dividends,  where  there  were  long  annuities,  692. 
Of  a  power  of  leasing,  where  there  were  leaseholds,  ib. 
Such  direction  not  sufficient  to  qualify  express  trust  to  convert,  693. 
Of  power  of  attorney  to  receive  dividends,  where  there  were  long  annuities  and 

bankstock,  693,  694. 
Of  a  direction  to  divide  property  after  the  death  <^  tenant  for  life,  694. 
Exception  of  long  annuities  from  express  direction  to  convert^  ib. 
When  leaseholds  taken  by  railway  company,  ib. 
What  interest  tenant  for  life  takes  in  compensation  money,  695. 
Tenant  for  life  surviving  duration  of  wasting  property,  absolutely   entitled  to 

produce,  ib. 
Where  tenant  for  life  entitled  to  enjoy  in  specie  investments  remain,  ib. 
But  debts  must  be  realized,  ib. 
Effect  of  power  to  vary  securities,  ib. 
Personalty  bequeathed  fir  life  with  remainder  over  nmst  be  invested  and  nUeresl  only  paid 

to  legatee  for  life,  698. 
Doctrine  in  Maryland,  700. 
Rule  where  property  is  not  capable  of  immediate  cooversioii  without  Ion  to  the 

estate,  695. 
When  trustee  in  accordance  with  a  power  to  retain  money  on  certain  securities, 

696. 
Where  they  do  not  convert  securities  they  were  not  authorized  to  retain,  ib. 
Trustees  may  recover  from  tenant  for  lile  amount  overpaid  to  him,  ib. 
What  tenant  for  life  will  be  entitled  to  receive  in  reject  of  reversion  falling  into 

po8sei<sion  which  ought  to  have  been  sold,  ib. 
Principle  upon  which  the  Court  calculates  what  tenant  for  life  is  entitled  to,  ib. 

CONVEYANCE.    ^  Deed. 

OOKPORATION. 

When  notice  to  directors  is  notice  to,  171-175.    See  NoncE,  6. 
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CX)8T8. 
Of  mortgagee  acting  as  his  own  solicitor,  517. 
Allowed  as  proper  credit  in  aceoutUs  of  JidueiarieSf  when  litigation  hcLB  been  conducted  «» 

good  Jaithj  for  the  apparcni  benefit  of  the  estate.    See  Trustee. 
HiUej  in  Pennsylvania,  aa  to  eoate  in  partition^  919. 

COVENANTS. 

When  covenant  to  indemnify  mortgagee  renders  covenantor  responsible  for  debts,  344-346. 

For  title.    See  Warranty. 

Performance  of.    See  Perforicance  of  a  Ck)yENANT. 

CREDITOR.  ' 

Is  notpurehoMrfor  value^  89,  92. 

And  cannot  impeach  <usionment,  valid  between  parties,  90,  1661. 

But  is  not  affected  by  notice  of  equity  attaching  cfier  judgment,  33,  95. 

Nor  are  purchasers  under  judgment,  99. 

When  creditor  holding  eoUiueral  entitled  to  prove  for  whole  debt,  257-259. 

LiabUity  of,  receiving  collateral  security,  312-314,  1902-1904. 

Whether  bound  to  perfect  lien  of  coUaieral  security  by  registration,  309,  313. 

When  laches,  in  management  of  seeuriHes,  discharoes  surety,  306,  312. 

When  subrogated  to  remedies  of  other  creditors,  252. 

Where  creditor  who  has  riaht  of  recourse  against  two  funds  waives  his  elcdm  upon  <me,  he 

will  be  postponed  to  all  claims  against  the  other  of  which  he  had  notice  at  the  time  i^ 

the  waiver,  305,  312. 
Tfic  satne  rule  applies,  when  the  right  of  recourse  against  a  subtequent  purchaser  is 

relinquished,  to  the  injury  of  one  of  prior  date,  291,  305. 
But  to  produce  this  effect,  the  notice  must  be  ezplieit,  297,  299,  302,  309. 
When  release  of  otie  <rf  several  parcels,  subject  to  common  encumbrance,  releases  all,  308-310. 
Having  set  off,  applicable  to  two  demands,  one  of  which  has  been  assigned,  cannot  pay  (Ac 

other,  without  losing  right  of  set  off  against  former,  309. 
When  preferred  creditor  postponed,  379. 
Deed  may  be  reformed  against,  989. 
When  gift,  by  debtor  to,  set  aside,  1260. 
Equity  of  redemption  may  be  exercised  by  judgment,  2006. 
Marshalling  assets  in  favor  of  and  against.    See  MARgHALLiNO,  1,  2,  4. 
Of  partnership.    See  Partnership. 
Satisfaction  of  debt,  bj  legacy.    See  Satisfaction,  5. 
See  Subrogation. 
WhaZ  acts  of,  discharge  surety.    See  Surety. 

CUMULATIVE  LEGACIES.    See  Repetition  op  Lboacibs— Satisfaction. 

CURRENCY. 
Specific  performance  of  contract  made  in  depredaled,  1039. 

DAMAGE.    See  Real  Estate. 

DEBTOR.    See  Creditor — Marshalling — Payment — Satisfaction,  5. 

DEBTS. 
Personalty  primarily  liable  for  payment  of,  323. 
Assignment  of  debt,  transfer  securities  for,  2008. 

BuJte  does  not  apply  to  debt  of  third  person  charged  on  land,  341.  See  Marshalling,  4. 
Order  of  application  for  payment  of,  326,  376,  652.    See  Assets. 
When  capable  of  beina  set  off  in  equity,  1338-1347. 

W hen  pre-existing  ddot  good  consideration  for  new  promise,  1082,  1083,  1645,  1670. 
Assignment  of,  transfers  securities,  2008. 
When  deed  m  consideration  of,  is  mortgage.    See  Mortgage. 
When  legacy  a  satisfaction  of.    See  Satisfaction,  5. 
Right  of  retainer  for  payment  of.    See  Retainer. 
Distinction  between  specialty  and  simple  contract,    ^ee  Assets. 
See  Penalties  and  Forfeitures. 

DEBTOR.   . 

When  notificalion  of  equitable  assignment  necessary,  1665. 
JEquUies  of,  on  assignment  of  debt,  1671. 
When  surety  of,  discharged.    See  SURETY. 

DECLARATION. 

Of  testator  when  admissible,  1283-1285. 

In  cases  of  ademption  and  satisfaction,  810-812.    See  Satisfaction,  4.  " 

Of  no  set  off,  effect  of,  1673.    See  Volume  i,  876-880. 
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DECREE. 
When  purchaser  affected  with  notice  of.    See  Notice,  6,  7. 

DEED. 

When  inspection  and  delivery  of^  ordered,  8, 19,  20,  22,  31. 

Fraudulent  deed  vovdahle,  not  voidy  42. 

When  fraudulent  alteration  q/",  affects  bona  fide  purchaser  for  value,  46. 

No  presumption  of  notice  of  defect  in  title  arises  from  absence  or  presence  of  unlimiud 

coveimnts,  73. 
When  receipt  in,  is  evidence  of  payment  of  consideration,  100-lOJ. 
When  absence  of,  affects  purchaser  with  constructive  notice  of  adverse  title,  123 

124. 
When  contents  of,  notice  to  purchaser,  124.    See  Notice,  2. 
Consideration  of  may  he  shown  by  parol  evidence,  946. 

On  delivery  becomes  absolute  at  law  notunthstajiding  dedaratums  to  contrary,  949. 
Parol  evidence  admissible  to  prove  fraud  or  mistake  inducing  execution  of,  950-954.  See 

Parol  Evidence. 
When  and  against  whom  rtformed,  958,  989.    See  Beformation. 
Oonveyanee  of  land  may  transfer  mortgage  when  intent  apparent,  2008. 
When  converted  into  mortgage  by  parol,   965,  1016,   1986-1989,  2002,  2005.    See 

MOBTGAOE. 
Effect  of  grant  subject  to  prior  executory  contract  to  convey,  1151. 
Chnveyance  pendente  lite,  1155. 
Obtained  by  duress,  when  set  oxide,  1245. 

Ckmveyance  by  disseisor,  or  of  land  held  adversely,  when  valid,  1631, 1632. 
See  Notice — Purchaser   Bona   Fide    Vvithout   Notice — ^Rboistratios— 

Undue  Influence — Voluntary  Donation. 

DEFALCATION. 

What  constitutes  equitable,  1338, 1347.    See  Set  Orr. 

DELAY. 
When  bar  to  specific  performance.    See  Specifig  Performance. 

DEMONSTRATIVE  LEGACY.    See  Legacy. 

DEVISEE. 

Of  mortoaged  land,  entitled  to  have  mortgage  discharged  by  executor,  340. 
Marshalling  between  creditors,  legatees,  and  devisees.    See  Marshaxlino,  4. 

DILAPIDATION. 
Claims  of  incumbent  for,  when  paid  in  administration  of  assets,  362.    See  Assets. 

DILIGENCE. 
Must  be  used  to  obtain  equitable  relief,  1372,  1373. 

DISCHARGE  OF  SURETY.   See  Surety. 

DISSOLUTION  OF  INJUNCTION,  1413-1416. 

DONATIONS.    See  Voluntary  Donations. 

DOWER. 
Remedy  of  widow  for,  in  equity,  893. 
Now  entitled  to,  out  of  equitable  estates,  ib. 
Right  to,  may  be  defeatea  bv  husband,  when,  ib. 
Not  liable  to  mere  debts  of  her  husband,  ib. 
Dower  act  not  applicable  to  freebench,  ib. 
Proceedings  where  right  to,  is  disputed,  894. 
On  establishment  of  right,  may  be  ascertained  by  reference. 
Or  by  commission,  ib. 
As  to  costs  on  bill  to  assign,  ib. 
Sale  to  purchaser  without  notice  of,  8,  11. 
See  Purchaser  Bona  Fide  Without  Notice. 

DRAFT. 
On  particular  fund  when  amounting  to  equitable  assignment,  1642,  1646-1650.    &v 
Promissory  Note. 


DURESS. 

When  ground  for  setting  aside  gift,  1245. 

compromise,  1733. 
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EASEMENT. 

When  purchaser  will  have  construetke  notice  off  from  state  of  f  remises,  123,  131. 

EDUCATION.    See  Infakt3,  1. 

ELECTION. 
When  beqaest  is  subsequent  to  advance,  legatee  must  elect,  766,  819. 
When  legatee  must  elect  between  realising  debt  due^nd  legacy y  821. 
.See  Satisfaction. 

EQUITABLE  ASSETS,    ^ee  Assets. 

EQUITABLE  ASSIGNMENT. 

Of   debt   due   as   security ^    when   postponed  to   transfer  of  legal  title,  56.    >See  Pur- 
chaser Bona  Fide  Without  Notice. 
1.  What  may  be  assigned. 

Possibility,  or  chose  in  action,  not  assignable  in  law,  1559,  1623. 

Except  in  the  case  of  the  King,  1559. 

Annuity   assignable,  ib. 

Grant  can  only  pass  what  grantor  owns,  1605. 

Possibility  and  choses  in  action  assignable  in  equity,  ib. 

.Assignment  operates  by  way  of  contract,  1560. 

Expectancies  assignable  in  equity,  ib. 

Legacy,  or  share  of  residue,  io. 

Mere  personal  tort  not  assignable,  1624-1628. 

Aliter  of  torts  surtimng  to  personal  representatives,  ib. 

Xon-cxisting  property,  as  future  freight  or  cargo,  1560,  1613. 

When  future  or  contingent  interests  assignable,  1606-1609. 

Distinction  between  contingent  right  which  must  vest  if  event  happens  and  mere  anticipa- 
tion, 1607. 

Right  of  entry  for  condition  broken  iwt  a^ssianahle  before  entry,  1609. 

Aliter  if  in  avoidance  of  estate  for  years,  ib. 

When  after-acquired  property  subject  of,  1 609. 

Effect  of  covenant  of  warranty  on  subsequent  acquisitijon  of  title,  1610. 

Contract  for  sale  of  chattels  which  vendor  does  not  own-may  be  foundation  of  action  for 
damages,  1610. 

But  does  transfer  title  to  goods  when  acquired,  ib. 

Machinery  to  be  added  to  or  substituted  for  existing  machinery,  1560. 

Building  materials  to  be  brought  upon  premises,  ib. 

Directors  cannot  charge  after-acquired,  under  a  power  to  charge  existing  property, 
ib. 

After-acquired  lands  assignable,  1561. 

But  they  mast  be  referred  to,  ib. 

Or  acquired,  to  perform  covenant,  ib. 

When  transfer  before  ownership  invalid  as  againM  levy  or  sale  after  acquisition  of  title, 
1610-1613. 

Sale  of  future  crops,  1613. 

Railroad  mortgage  will  cover  rolling  stock  suhseq'iently  acquired,  1615,  1616. 

Vend<,r  may  gi^e  license  to  seize  chattels  thereafter  to  he  acquired,  1616,  1617. 

Sale  or  mortgage  of  property  not  owned  rnay  be  treated  as  contract  to  convey  when  title  is 
acquired,' IQ16,  1619-1621. 

Rut  contract  viust  be  reasonable,  1621. 

And  not  vague,  1622. 

Assignment  of  rights  under  executory  contract  not  invalid,  1628-1630, 

But  contract  not  yet  made  cannot  be  assigned,  ib. 

Asitignment  of  wai/es  to  be  exirned^  1630. 

Assignments  contrary  to  public  policy. 

No  eflect  given  in  equity  to  assignments  contrary  to  public  policy,  1599. 

.Vs  of  half  or  full  pay  of  an  officer  in  the  army,  ib. 

Salary  of  coimscl  for  the  Treasury,  ib. 

Of  a  clerk  of  the  peace,  ib. 

Seous,  in  the  case  of  the  salary  of  a  retired  military  officer,  ib. 

Pension  by  late  JOast  India  Company,  ib. 

Pension  of  officer  in  consideration  of  wounds,  1599,  1630. 

Salary  of  a  judge  not  assignable,  1599,  1600,  1630. 

Secus,  as  to  sum  payable  after  the  death  o  a  judge  1600. 
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EQUITABLE  ASSIGNMENT,  eontinued. 
Pension  granted  bj  Parliament  to  the  Dake  of  Marlborough  and  his  posterity. 

inalienable,  ib. 
Distinction  laid  down  in  principal  case  of  Row  v.  Dawson,  ib. 
Interest  or  pension  assignable  where  no  particular  services  are  to  be  rendered,  ib. 
Assignment  of  prize-money  valid,  ib. 

Of  pension  for  compensation  for  loss  of  a  place  in  the  customs,  ib. 
Of  emoluments  of  a  fellow  (f  a  college,  ib. 
Or  of  a  canonry  without  duties,  ib. 
Portion  of   pay,  half-pay,  salary,  or  pension  of  bankrupt  applicable  for  liL>> 

creditors,  1601. 
No  effect  given  to  assignments  partaking  of  champerty  or  maintenance,  1601, 

1631-1638. 
As  to  what  amounts  to  champerty  or  maintenance,  1601-1604. 
Doctrine  in  the  United  States,  1631-1638. 

Agreement  contrary  to  stat.  Hen.  8,  against  purchasing  pretended  titles,  IQOi,  1605. 
Assignment  by  legatee  too  poor  to  sue  for  it,  valid,  1605. 
Controls  with  oMomeys/or  pcapnentof  contingent  fee,  1638-1641. 
Choses  in  action  of  married  women,  how  far  assignable. 
Assignment  of  choses  in  action  ana  reversionary  personal  property  of  the  wife  b 

subject  to  her  right,  by  survivorship,  1573. 
After  the  death  of  her  husband,  wife  may  adopt  a  settlement  of  her  reversionarr 

interest,  ib. 
Power  of  husband  to  reduce  his  wife's  chose  in  action  into  possession  will  not 

render  an  assignment  thereof  binding  on  her  surviving,  1574. 
If  he  dies  before  it  be  actually  reduced  into  possession,  ib. 
Release,  by  husband,  of  his  wife's  reversionary  chose  in  action,  inoperative  to  bind. 

wife  surviving,  ib. 
Reversion  may  be  settled,  under  the  Infants'  Settlements  Act,  ib. 
Assignment,  by  way  of  mortgage,  of  a  reversionary  interest  of  wife,  created  for 

that  purpose,  binds  her,  surviving,  1575. 
Assignment,  by  husband  and  wife,  of  an  annuity,  or  life  interest  of  wife  in  a  fiind. 

passes  only  her  interest  during  coverture,  ib. 
Wife  cannot  convert  her  reversionary  interest  into  an  interest  in  possession,  by  ao 

assignment  from  all  other  persons  having  interest,  ib. 
Beversionarv  fund  in  Court,  not  paid  to  her  or  her  husband,  with  consent  of  other 

parties  interested,  1575,  1576, 
Assignment  of  wife's  reversionary  chose  in  action,  good  against  husband,  sorviviog 

wife,  1577. 
Subject  to  the  wife's  equity  to  a  settlement,  when  it  becomes  an  interest  in  posK^ 

sion,  ib. 
Wife  absolutely  entitled,  upon  judicial  separation,  ib. 
And  upon  obtaining  a  divorce^  ib.  . 
Payment  to  the  husband,  or  his  assignees,  defeats  the  wife's  right  by  survivorehip, 

ib. 
And  her  equity  to  a  settlement  will  be  thereby  defeated,  ib. 
As  to  form  of  stop  order  on  the  assignment  of  a  wife's  reversionary  chose  in  sc- 

tion,  ib. 
Assignment  of  reversionary  choses  in  action  governed  by  law  of  the  domieil  of 

parties,  when,  ib. 
Share  of  a  married  woman  as  joint  tenant  in  a  reversionary  chose  in  action,  sur- 
vives to  the  other  joint  tenants,  when,  ib. 
By  Malin's  Act,  married  women  enabled  to  dispose  of  reversionary  interests  in 

personalty,  when,  1578,  1579. 
Result  of  the  Act,  its  limited  operation,  1579. 

Husband  may  a.sj<ign  his  wife's  reversionary  interest  in  leaseholds,  ib. 
Unless  they  cannot,  by  any  possibility,  vest  in  possession  in  the  wife  during  cover- 
ture, ib. 
Choses  in  action  of  married  woman,  how  reduced  to  possession,  1570-1573.    Sc* 

Husband  and  Wife. 
2.  What  operates  as  equitable  assignment. 
Criterion  is  intention  to  transfer ^  1641,  1646. 
Intention  may  be  implied,  1642. 
Sealed  obligation  may  be  assigned  by  parol,  1641. 
Symbolical  delivery  may  suffice,  1642. 


J*^ 
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EQUITABLE  ASSIGNMENT,  am/iwued. 
Effect  of  partial  assignment  of  demand^  1642-1644. 
A  present  right  must  be  conferred  on  assignee,  1644,  1645. 
An  assignment  ineffectual  to  transfer  legal  tide,  and  not  intended  as  gift,  not  enforced  in 

absence  of  consideraiion,  1645. 
Pre-existing  debt  good  consideration  for  act  on  part  of  debtor,  operating  as  payment  or 

securay,  1645,  1646. 
Letter  of  attorney,  1653-1660. 

Power  to  sell  and  apply  proceeds  to  use  of  donee,  1654. 
Power  coupled  with  interest,  1656-1660. 
Delivery  of  assets,  or  bailment,  for  use  of  third  person,  1659. 
Conveyances  foi*  benefit  of  creditors,  ib. 
Ihaft  on  particular  fund,  1646-1650. 
Bill  of  exchange,  1650-1553. 
Check,  1653. 

License  to  seize  not  an  assignment  of  chattels,  1561,  1616,  1617. 
If  given  to  secure  a  debt,  will  go  on  release  of  the  debt,  ib. 
Life  policy,  what  considered  a  legal  assignment  of,  on  suicide  of  the  assured,  ib. 
Possibilities  in  hereditaments,  coupled  tnth  an  interest,  now  bj  statute  assignable 
^4>^  at  law,  ib. 

Ordinary  form  for  the  transfer  of  a  chose  in  action,  1565. 

No  particular  form  necessary,  ib. 

Agreement  between  a  debtor  and  creditor,  that  the  creditor  shall  be  paid  out  of 

fund  coming  to  the  debtor,  amounts  to,  ib. 
And  order  given  by  a  debtor  to  his  creditor  upon  a  third  person,  for  payment  out 

of  funds  in  his  hands,  1562 ,1563. 
Not  necessary  in  equity  that  the  third  person  shall  contract  to  pay  the  creditor,  ib. 
Assignments  may  be  made  verbally,  1564. 
A  mere  mandate  to  an  agent,  not  communicated  to  a  third  party,  does  not  amount 

to,  1565. 
May  be  revoked  before  execution,  how,  ib. 
Efiect  of  agent  communicating  mandate  to  the  third  person,  ib. 
Or  a  mere  power  of  attorney  to  a  person  to  receive  money  and  pay  it  to  a  creditor, 

does  not  amount  to,  ib. 
Order  by  debtor  to  pay  checks    "  to  his  account  with  the  bank  "  not  an  equitable 

assignment  to  the  bank,  1566. 
Secus,  if  the  checks  were  directed  to  be  pawed  to  the  bank,  ib. 
Promise  by  debtor  to  pay  money  when  he  receives  debt  due  from  a  third  person, 

does  not  amount  to,  1567. 
A  mere  order  to  pay  money  out  of  a  particular  fund  must  be  stamped  as  such,  ib. 
But  if  it  operate  as  an  equitable  assignment,  it  will  be  received  by  the  Court 

stamped  as  an  assignment,  ib. 
Policies  of  life  assurance  made  by  statute  assi^able  at  law,  1568,  1569. 
Groods  or  freight  comprised  in  policies  of  marine  assurance,  ib. 
Choses  in  action  of'  bankrupts,  ib. 
3.  Notice  op  assignment. 
Not  necessary  as  between  assignor  and  assignee,  1564,  1579. 
Or  parties  standing  in  the.  same  position  as  assignor,  1579. 
As  a  creditor  on  judgment  at  common  law,  ib 
Or  under  a  garnishee  order,  ib. 
Death  of  the  assignor  before  notice  immaterial,  1564. 
And  his  bankruptcy,  ib. 
Or  his  arrest  by  the  assignee  for  the  debt,  ib. 
Notice  of  assignment  usual,  ib. 

Notice  necessary  to  prevent  payment  of  debt  by  the  debtor  to  the  assignor,  ib. 
Notice  necessary  in  order  to  prevent  subsequent  incumbrancer  from  gaining  pri- 
ority by  giving  notice  to  trustees  or  debtor,  1564,  1580-1583. 
In  some  States  failure  to  notify  debtor  wHl  invalidate  assignment  as  against  subsequent 

bona  fide  purchaser  from  assignor,  64,  56,  1665. 
Aliter  as  against  creditors  or  volunteers,  1667. 
Notice  need  not  be  formal  or  express,  1666. 
In  other  States  notice  to  debtor  is  immaterial,  1666,  1672. 

Notice  to  the  office  must  be  given  of  the  assignment  of  policy  of  assarance,  1583. 
Notice  necessary  to  prevent  application  of  the  reputed  ownership  clause  upon 

the  bankruptcy  of  the  assignor,  ib. 
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EQUITABLE  ASSIGNMENT,  continued. 
Omission  to  give  notice  may  operate  as  evidence  of  intention,  ib. 
Debtor,  having  had  notice  of  an  equitable  assignment,  is  bound  to  pay  the  as- 
signee, ib. 
Though  the  assignor  has  commenced  an  action  against  him,  ib. 
And  the  assignee  refuses  to  indemnify  him  upon  payment,  ib. 
Secus,   when  an   equitable  assignment  relating  to  real   property  in  a   foreigD 

country  is  invalid  by  the  law  of  that  country,  ib. 
Notice  before  relation  of  trustee  and  cestui  que  trust  created,  immaterial,  1584 
Notices  given  at  different  times  treated  as  contemporaneous,  when,  ib. 
Assignees  neglecting  to  give  notice  of  bankruptcy  or  insolvency  postponed  to 

subsequent  assignee  for  value  giving  notice,  ib. 
Secus,   where  assignment  of  chose  in  action  takes  place  before  bankruptcy  and 

notice  thereof  is  given  after,  1585. 
Assignee  doing  all  in  his  power  toward  taking  possession  will   not  lose  hi^ 

priority,  ib. 
Judgment  creditor  postponed  to  subsequent  mortgagee  of  equitable  interest  in 

stock,  when. 
Priority  of  voIunteeiB  not  affected  by  notice  being  given  of  assigprnent  to  them, 

15'86. 
Assignee  of  debt  not  bound  to  give  assignor  notice  of  non-payment  by  debtor,  ib. 
Is  chargeable  for  willful  default,  ib. 

Mortgagee  of  ship  taking  possession,  entitled  to  freight  as  against  the  mortgagor,  ib. 
His  assignees  in  oankruptcy,  1587. 

Or  subsequent  incumbrancer,  though  he  has  given  notice  thereof,  ib. 
Or  assignee  of  freight,  ib. 
Notice  of  assignment  of  debts  necessary  to  take  them  out  of  order  and  dispoeitioo 

of  the  assignor  on  bankruptcy,  ib. 
Or  of  a  policy  of  assurance,  ib. 

Law,  how  far  altered  by  the  Bankruptcy  Act,  1869,  ib. 
Present  practice  under  order  and  disposition  clause,  1588. 
To  whom  notice  should  be  given  of  an  a^ssignment, 
'  Notice  of  assignment  should  be  driven  to  trustees  or  debtors  in  writing,  loS8. 
Parol  notice  sufficient,  1588,  1666. 
Not  mere  casual  conversation,  ib. 

Notice  to  one  of  several  trustees  or  co-debtors,  how  long  sufficient  ib. 
Not  sufficient  if  he  be  the  assignor,  ib. 
Unless  he  assigns  to  a  co-trustee,  1589. 
Notice  to  solicitor  of  trustees,  ib. 

Notice,  to  be  effectual,  should  be  given  to  a  company  or  office,  ib. 
Notice  to  a  shareholder  not  constnictive  notice  to  the  company,  ib. 
May  be  given  to  the  secretary,  1590. 
Semble,  director  and  actuary,  ib. 
Director  and  auditor,  ib. 

Casual  mention  to  a  clerk  not  sufficient  notice,  ib.  * 

As  to  mode  of  given  notice  of  the  assignment  of  a  policy  of  assurance  under  30  & 

31  Vict.  c.  144.  ib. 
Notice  to  master  of  assignment  of  cargo,  ib. 
Priority  gained  by  a  distringas,  where,  1591, 
By  a  stop  order,  ib. 

Although  the  first  assignment  be  to  a  trustee,  ib. 
Order  must  be  left  at  Acoountant-GeneraPs  office,  ib. 
Mere  notice  to  Accountant-General  is  not  sufficient,  ib. 
After  a  stop  order  obtained  on  a  fund  afterward  ordered  to  be  distributed,  no 

priority  gained  by  a  subsequent  stop  order,  ib. 
After  notice  to  trustees,  priority  not  gained  bv  stop  order  when  money  is  paid  into 

Court,  1591,  1592. 
Stop  order  on  fund  in  Court  to.  take  it  out  of  the  order  and  disposition  of  the 

owner,  ib. 
Notice  to  executor  of  fund  sufficient,  when,  ib. 

Secus,  if  subsequent  incumbrancer  gets  stop  order  before  notice,  1593. 
Effect  of  stop  order,  ib. 
Notice  formerly  necessary  to  take  reversionary  interest  in  a  fund  out  of  the  order 

and  disposition  of  a  bankrupt,  ib. 
Not  now  necessary,  ib. 
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EQUITABLE  ASSIGNMENT,  continued. 
Where  there  are  successive  trui^ts  notice  should  be  given  to  trustees  having  the 

fiindrt,  ib. 
Priority  not  gained  by  notice  to  trustees  of  stock  specifically  bequeathed  before 

the  assent  of  the  executors  to  the  legacy,  1594. 
Notice  of  one  charge,  not  a  chose  in  action,  not  notice  of  another  in  the  same  deed, 

ib. 
Doctrine  not  applicable  to  equitable  interests  in  land,  ib. 
Whether  freehold  or  leasehold,  ib. 

No  priority,  gained  by  registering  assignment  of  legacy  charged  on  land,  ib. 
Notice  should  be  given  of  assignment  of  money  to  arise  from  sale  of  land,  ib: 
Or  of  portions  to  be  raised  by  trustees  by  sale,  ib. 
By  mortgage  ib. 
Or  otherwise,  ib, 

Pafment  by  debtor  after  notice  invalid^  1668,  1671. 

Soy  after  notice,  declaraiions  of  assignor  inadmisnble  against  oMignee,  1668. 
SoyOfa  release  to  debtor,  1669. 
4.  Equities  affecting  assignment. 

Assignee,  as  a  general  rule,  takes  subjeet  to  all  equities  and  defences  valid  between  original 

parties,  56,  1594r-1596,  1671-1674. 
But  debtor  estopped  by  admission  of  existence  of  debt  made  previous  to  assignment,  1673, 

1674. 
Rule  must  yield  to  a  contrary  intention,  1596,  1597. 
Person  entitled  to  equities  may  release  or  lose  his  right  to  enforce  them,  by 

neglecting  to  ^ive  notice  of  them  to  assignee,  1597. 
Exception  to  rule  la  the  case  of  negotiable  instruments,  ib. 

Not  in  the  case  of  a  bond,  unless,  on  the  face  of  it,  it  appears  to  be  negotiable,  ib. 
Though  it  was  intended  to  be  so,  ib. 

Indorsee  of  overdue  bills  takes  them  subject  to  all  equities,  1597,  1598. 
But  the  equities  must  be  such  as  attach  to  the  bills,  1598. 
Not  claims  arising  from  collateral  matters,  ib. 
As  a  statutory  right  of  set  off,  ib. 
Assignment  of  bonds,  without  notice,  that  they  were  given  for  a  gaming  debt,  yalid, 

lb. 
Assignment  for  limited  purposes,  by  consignee,  does  not  wholly  destroy  consignor's 

right  of  stoppage  in  transitu,  1599. 
Lien  of  a  solicitor  for  costs  not  affected  by  assignment,  when,  ib. 
Assignee  of  debt,  or  the  chose  in  action,  only  takes  assignor's  interest,  51,  61. 
And  is  subject  to  prior  assignment  arid  equities  of  third  persons,  unless  perfected  by  a^ 

auisition  of  legal  title,  56-70. 
As  when  assi^ment  transfers,  or  is  aUended  by  transfer  of  mortgage,  56-60. 
Or  prior  assignees  have  been  negligent,  53-56. 

Assignment  of  mortgage,  in  New  York,  transfers  mere  equity,  subject  to  prior  equUieSf  67. 
o.  Bights  and  remedies  of  assignee. 
Must  use  diligence  to  perfect  title,  1660-1666. 
Doctrine  only  applies  in  favor  of  bona  fide  purchaser,  1673. 
In  Pennsylvania  assignment  of  jud^^ment  must  be  noted  on  docket,  1660. 
Whether  transfer  on  books  of  corporaiion  necessary  to  complete  saU  or  transfer  of  stock, 

1660-1661. 
When  delivery  or  manual  possession  necessary  to  sustain  assignment,  1660,  1661. 
Assignee  entitled  to  all  remedies  and  securities  available  to  assignor,  1667. 
Mortgage  passes  by  assignment  of  bond  though  made  by  parol,  1667. 
WJien  assignee  of  part  of  debt  entided  to  preference  over  assignor,  1668. 
Assignee  not  prejudiced  by  acts  of  assignor  or  debtor  after  notice  of  assignment,  1624, 

1668,  1669,  1671. 
3fanner  in  which  relief  is  administered,  1669. 
Doctrine  of  equity,  as  to  the  assignment  of  choses  in  action,  to  some  extent  acted 

upon  at  law,  1567,  1668. 
Courts  of  law  allow  assignee  to  sue  in  the  name  of  the  assignor,  ib. 
Assignee  of  chose  in  action  cannot  ordinarily  proceed  in  equity,  1670,  1667,  1568. 
Unless  demand  assigned  is  equitable,  ib. 
If   debtor  ratifies  assignment  by  new  promise,  assignee  may  take  proceedings 

against  him  at  law,  1567. 
If  he  does  not  assent,  the  assignee  must,  at  law,  sue  in  the  name  of  the  assignor,  ib. 
Pre-existing  debt  not  good  considerationfor  new  promise,  1670. 
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EQUITABLE  ASSIGNMENT,  continued. 
A  liter  for  act  operating  as  paymtnt  or  security,  1645, 1646. 
Obliqation  to  account  to  assignee  good  consideration  jfor  pronUaej  1671. 
In  Pennsylvania,  assignee  must  prove  consideralion^  1674. 
In  equity  assignee,  may  8U>e  in  his  own  namCf  1567. 

EQUITY  OF  REDEMPTION.    See  Mobtoaoe. 

ESTOPPEL. 

Concealment  or  denial  of  title  by  owner  to  injury  of  third  person,  28~30,  60. 

Doctrine  of  equitable^  969, 

Debto^r  estopped  by  admission  thai  debt  is  due,  1674. 

See  No  Set  Off. 

EVIDENCE. 
Improper  rejection  or  admission  of,   by  eourts  of  law,  no  ground  for  equiiabU  inUr- 

ferenee,  1333 
Afler-iiseoveredj  not  generally  ground  for  equitable  interferenee,  1380,  1386. 
See  Parol  Evidence. 

EXECUTION. 

When  levy  of  enjoined,  1408. 

When  withdrawal  of,  by  creditor,  diteharges  surety,  1900-1902. 

EXECUTOR. 

Constructive  notice  in  dealing  with,  140. 

When  assets  marshalled  in  favor  of,  288.    See  Mabshallino. 

Liability  of,  for  payment  of  inferior  debts  firnt,  362-364. 

Annuity  to,  for  his  trouble,  not  entitled  to  priority,  639. 

Duty  of  to  collect  assets,  700. 

Power  extends  to  chattels  speeificaUy  bequeathed,  ib. 

May  bring  trespass  if  legatee  removes  the  property  without  consent,  ib. 

Duty  of  in  case  of  ckattels  specifically  bequeathed  for  life,  706. 

Liability  of,  retaining  investment  made  by  testator,  701,  702. 

Right  of  retainer.    See  Retainer. 

When  devise  to,  or  power  to  sell,  renders  land  equitable  afisets.    See  AflSEis. 

Duty  of,  on  bequest  for  life.    See  Conversion  of  Residue. 

Compensation  of.    See  Trustee. 

Liability  of.    See  Trustees  and  Executors,  Liabujty  of. 

EXECUTORY  CONTRACT. 

When  time  essence  of,  1107.  % 

Sale  of  land,  by,  1084,  1108-1110, 1112,  1138-1143. 

EXONERATION. 
Of  legatees  at  expense  of  devisees.    ^SSee  Mabshaujko,  4. 

EXPECTANCIES. 

When  assignable,  1606.    See  EqniTABLS  Assignment,  1. 

EXPENSES. 

Necessary  expenditures,  including  eounsd  fees,  costs,  salaries,  etc.,  UberaOy  aOowed  to 
fiduciaries  when  for  apparent  ben^  of  estate,  but  reused  when  either  utmeDetuni 
or  for  benefit  ofjdueiary,  547,  551,  564,  567,  569,  570,  573,  578,  582,  688,  591, 
593,  598.    See  Trustee. 

Incurred  on  behalf  of  legatee,  when  ademption  of  pecuniary  legacy,  793-795,  800. 

EXTRINSIC  EVIDENCE.    See  Parol  Evidence. 
EXPENDITURES.    ^Expenses. 

FALSE  REPRESENTATIONa 
Sealed  instrument  executed  by  reason  of,  not  binding,  950-958,  1018. 
Effect  of,  under  Statute  of  pYauds,  974-978. 
(X  consideration  of  sealed  instrument,  960-964. 
"When  defence  to  All  for  specific  performance,  1017. 

FAMILY  ARRANGEMENT. 
How  far  sustained.   See  Comfromibb  —Mobtoaoe. 

FATHER. 

When  entitled  to  custody  of  children.    See  Infants,  1. 
When  bound  to  maintain  ehUdren,    See  Infants,  1,  3. 
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FEME  COVERT.    See  Husband  and  Wife. 

FIDUCIARIES. 
Compensation  of.    See  Trustee. 
See  Trustees  and  Executors,  Liabilities  of. 

FORBEARANCE. 

When  valuable  considercUionf  84-87. 

FORECLOSURE.    5^  Mortgage. 

FOREIGN  JUDGMENTS. 

When  enjoined,  1396,  1378,  1402. 

FORFEITURE. 

When  equity  will  relieve  against,  1133-1135. 
Contract  not  construed  ao  aa  to  create^  1129. 
When  vendee  entitled  to/orfeU,  1125,  1135. 
See  Marriage— Penalties  and  Forfeitures. 

FRAUD. 

When  relief  afforded  to  purchaser  misled   by  fraudulent  iiiisreprcHLMiiaiion^  of 

infants.  28. 
Constructive  notice,  by  reason  of,  123.    See  Notice,  1. 
Fraudulent  deed  voidahUf  not  void,  42. 

Effect  of  sealed  instrument  executed  by  reason  of,  950-958,  960-978. 
Effect  off  upon  contracts  within  SttUute  of  Frauds,  975-978,  1012. 
When  contract  reformed  on  ground  of  1001-1010.    See  Reformation. 
When  parol  testimony  admissible  to  prove.    See  Parol  Evidenlj:. 
Vitiates  all  agreements,  1731. 
In  conduct  of  proceedings  at  law  when  ground  for  equitable  interference,  1350,  13<'k%  1377, 

1383.    See  Injunction. 

FRAUDULENT  DEVISES,  STATUTE  OF. 

Devisee,  of  part  of  estate,  for  payment  of  debts  within,  365. 

FREIGHT. 
Assignment  of  future,  1613.    See  Equitable  Assignment. 

FUTURE  INTERESTS. 
When  assignable,  1606.    See  Equitable  Assignment. 

GENERAL  LEGACY.    See  Legacy. 

GIFT. 

Of  chose  in  action,  1646. 

Upon  condition  of  remaining  unmarried  when  valid.    See  Marriage. 

See  Undue  Influence — Voluntary  Donation. 

GRANT. 

Fraudulent,  voidable  not  void,  42. 

Effect  of,  obtained  by  false  representations,  950-958.    See  Deed. 

GUARDIAN. 

When  assets  marshalled  in  favor  of,  288. 
Compensation  of,  in  the  different  Stales.    See  Trustee. 
Jurisdiction  of  equity  over,  1434.    See  Infants. 

When  gift  from  ward,  set  aside.    See  Undue  Influence — ^Voluntary  Dona- 
tion. 

HABEAS  CORPUS.    See  Infants. 

HUSBAND  AND  WIFE. 
C hoses  in  action  of  a  married  woman,  how  reduced  into  possession. 
Husband  becomes  entitled  to  choses  in  action  of  wife,  if  he  reduces  them  into 

possession,  1570. 
How  reduced  into  pos9es<*ion,  lb. 
By  acts  changing  tne  property  therein,  ib. 
Not  by  mere  intention  of  an  executor  to  pay  the  husband,  ib. 
Or  by  his  appropriation  of  a  particular  sum  for  that  purpose,  ib. 
Nor  by  the  husband's  receipt  for  interest,  ib. 
Nor  by  the  handing  of  a  promissory  note  to  him,  ib. 
Receipt  of  part  of  mnd  a  reduction  into  possession  pro  tanto,  ib. 
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HUSBAND  AND  WIFE,  continued. 

Transfer  of  stock  into  the  name  of  a  married  woman  will  not  amount  to,  ib. 

Nor  into  the  names  of  the  husband  and  wife,  ib. 

A  fortiori,  where  trustees  retain  funds  in  their  own  name,  ib. 

Nor  will  an  agreement  to  sell  a  fund,  ib. 

Whether  debt  due  from  a  husband  to  a  testator  can  be  set  off  against  a  legacy  left 
to  his  wife,  ib. 

Semble,  it  may  subject  to  the  wife's  equity  to  a  settlement. 

Proof  of  wife*s  debt  in  bankruptcy  will  not  amount  to,  ib. 

If  the  husband  die  before  the  dividend,  ib. 

Beceipt  by  husband  of  wife's  chose  in  action  a  reduction  into  possession,  1571. 

Unless  he  receive  it  as  a  trustee,  ib. 

Transfer  of  stock  to  the  name  of  the  husband  a  reduction  into  possession,  ib. 

Or  to  his  credit  in  the  matter  of  his  lunacy,  ib. 

Transfer  by  husband^of  his  wife's  stock  to'trastees  upon  trust,  inconsistent  with  bis 
wife's  title,  amounts  to,  ib. 

Secus,  where  the  husband  directs  or  consents  to  an  investment  of  stock,  not  incon- 
sistent therewith,  ib. 

Choses  in  action,  even  though  promissory  notes  and  bills  of  exchange  given  to  wife 
before  marriage,  may  be  reduced  into  possession. 

By  husband  suing  out  execution  on  judgment  in  action  in  the  name  of  himself 
and  his  wife,  ib. 

Secus,  if  he  die  after  judgment,  but  before  execution,  ib. 

Title  of  the  wife  to  choses  in  action  given  to  her  during  marriage,  defeat  by  her 
husband  obtaining  a  judgment  on  an  action  in  his  own  name,  ib. 

Award  of  execution   on  a    judgment  obtained  before  marriage  will   give  the 
property  to  the  husband,  1572. 

Semble,  an  award  to  the  husband  of  the  personal  chattels  of  the  wife  does  not  de- 
feat her  title  by  survivorship,  ib. 

And  where  there  Ls  only  a  decree  in  a  joint  suit  by  the  husband  and  wife,  and  she 
survives  him,  ib. 

And  nothing  has  been  done  to  change  the  property,  ib. 

Secus,  where  the  property  has  been  changed,  ib. 

As  by  approval  of  a  settlement  on  the  wife,  ib. 

Or  an  order  for  payment  to  the  husband,  ib. 

Husband  surviving  his  wife  entitled  to  his  chosen  in  action  on  taking  out  adminis- 
tration, 1572,  1573. 

Ilu^and — haw  far  liable  for  devastavit  of  his  wife. 

Husband  during  coverture  liable  for  devastavit  of  his  wife,  1784. 

Law  as  laid  down  by  Lord  Rede?<dalc  in  Adair  v.  Shaw^  ib. 

Liability  under  30  Car.  2,  c.  7,  on  taking  out  letters  of  administration  to  his  wife,  ib. 

Liability  for  devastavit  committed  during  coverture,  both  at  law  and  in  equity,  91o. 

Though  wife  be  living  separate  from  her  husband,  ib. 

Assets  admitted  may  be  proved  as  a  debt  on  husband's  bankruptcy,  ib. 

At  law,  the  liability  of  husband  for  devastavit  of  wife  ceases  on  her  death,  ib. 

Unless  judgment  has  been  obtained  against  him  and  his  wife,  ib. 

Or  goods  remain  in  his  hands  in  specie,  ib. 

In  equity,  husband  liable  for  aa««ets  which  came  to  his  hands,  ib. 

K^tatc  of  the  husband  discharged  if  his  wife  as  executrix  has  assets  more  than  ?ui- 
fient  to  answer  demands,  1785. 

Wife  surviving  her  husband,  liable  for  devastavit,  ib. 

Though  she  was  covert  when  administration  was  taken  out,  ib 

Kesponsible  at  law  only  to  creditors,  ib. 

In  equity,  to  legatees  also,  ib. 

Distribution  if  proceeds  of  sale  of  land  belonging  to  wife  and  mortgaged  for  ddft  tfhn^ 
6anc/,  318. 

Appointment  by  married  woman  under  power  does  not  make  appointed  propertr 
assets,  379. 

When  deed  for  separation  of,  valid,  499,  500.    See  DoWEK. 

Contract  by,  for  sale  of  wife's  land,  not  enforced,  1040. 

Where  married  woman  refuses  to  comply  with  conlraet  of  her  htisband  and  herself  for  f€u* 
of  her  landf  huiAand  not  compelled  to  convey  his  interest^  1149. 

So,  where  land  is  husband'ff  and  wife  refuses  to  convey,  specific  performance  miih  co«- 
pensation  not  decreed,  1149-1151. 

Unless  wife's  refusal  proceeds  from  collusion  with  husband,  1150. 
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HUSBAND  AND  WIFE,  corUinued. 

Or  agreement  is  separately  acknowledged,  1101. 

Contract  of  kua'xind  for  sale  of  wif^s  Uindy  to  which  she  is  not  party j  not  specifi/xiUy  en- 

forcedy  1101. 
Effect  of  part  performance  by  married  womany  11 01. 
When  proceeding  onjudffment  against  wife  enjoined^  1371. 
Wife  not  ordinarily  appointed  sole  gtiardian  of  children^  1446. 
When  married  woman  hound  by  compromise^  1(595,  1696,  1725. 
When  tranmrtions  between,  set  aside.    See  Undue  Influence — Voluntary  Dona- 

■     TION. 

Wife  mortgaging  her  estate  for  husbands  benefit  is  a  surety,  1939.    See  Mortgage  of 

Wife's  Inheritance. 
Agreement  prohibiting  marriaqe.     See  Marriage. 
Contract  for  separation  of.    See  Separation  of  Husband  and  Wu^e. 

IGNORANCE. 

When  ground  for  equitable  interference,  1245,  1370,  1375,  1384.    See  Undue  Influ- 
ence. 

ILLEGALITY. 

Of  contract,  when  ground  for  equitable  interference,  1358,  1374. 

IMPLIED  TRUST. 

1.  Raised  by  precatory  and  recommendatory  words,  when,  1834-1836,  1857-1859. 
In  order  to  create  a  trust,  words  of  recommendation  must  be  imperative,  1836, 

isoo. 

Context  may  phow  that  legatee's  discretion  is  not  to  be  interfered  with,  ib. 

Tendency  of  modern  decisions,  1837. 

Subject-matter  of  recommendation  or  wish  must  be  certain,  1837,  1860. 

Not  raised  wliere  devisee  has  power  to  diminish  property,  1838,  1839. 

Unless  the  context  sliows  that  the  whole  of  the  testator's  property  was  intended, 

Obiects  of  recommendation  or  wish  must  be  certain,  ib. 

Wnelhcr  the  word  "  farailv"  points  to  objects  sufficiently  certain,  1841. 

"  Heirs  "  of  the  testator's  late  father,  1842. 

"  Near  relations,"  ib. 

"  Nearest  family,"  ib. 

Tendency  of  decisions  against  creating  a  tmst,  1842-1845,  1859,  1860. 

Gift  to  a  class  not  implied  when  it  takes  place  in  default  of  appointment,  1845. 

Clear  words  of  gift  not  cut  down  by  subsequent  words  of  desire,  ib. 

Or  words  sounding  like  a  power,  with  a  gift  over  in  default  of  its  exercise,  1846. 

Donee  Uikes  property  subject  to  trust  created  by  words  of  recommendation,  ib. 

No  trust  results  for  next  of  kin  or  heir,  ib. 

Where  trust  intended,  though  too  vague  to  be  executed,  donee  will  not  take  bene- 
ficially, 1 846-1 H48. 
2.  Power  in  tlie  nature  of  a  trust,  with  recommendatory  words,  exercised  by  Court, 
when,  1848,  1865,  1866. 

Not  when  there  is  a  mere  power  not  executed,  ib. 

Seeus,  where  a  trust  is  created,  ib. 

Doctrine  on  powers  in  the  nature  of  trusts  laid  down  in  Brown  y.  Higgs,  1848, 1849. 

Approved  of  by  Lord  Cottenham,  1849,  1850. 

Mode  in  which  Court  will  execute  trust  on  failure  of  trustee,  1851. 

Where  rule  laid  <lown  for  guidance  of  trustees,  ib. 

Where  no  rule,  Court  divides  equally,  ib. 

Distinction  between  cases,  1852. 

Where  there  is  a  gift  to  a  claiis  with  a  subsequent  power  of  appointment  among 
them,  1853. 

Where  there  is  no  gift  to  the  cIjws  except  in  or  by  means  of  the  power,  ib. 

"  Relations  "  construed,  as  next  of  kin,  when  power  exercised  by  Court,  ib. 

"Relations  or  friends,"  "family,"  1853,  1854. 

Donee  may  appoint  among  more  distant  relations,  1854. 

Unles'i  he  have  a  mere  power  of  distribution,  and  not  of  selection,  ib. 

Or  he  is  c(in fined  to  a  particular  class,  ib. 

Court  goes  beyond  next  of  kin  in  cases  of  charities  in  favor  of  "  poor  relations,"  ib. 

Or  where  testator  has  furnished  a  test  for  discovering  relations  beyond  next  of 
kin,  ib. 

In  whose  favor  Court  will  execute  a  power  imperative  as  a  trust,  ib. 
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IMPLIED  TRUST,  continued. 
When  donee  has  a  life  interest  in  the  subject-matter,  ib. 
Where  he  has  not,  ib. 

Where  donee  having  a  life  interest  dies  in  the  testator's  lifetime,  ib. 
Parties  in  whose  favor  the  Court  interposes  take  per  capita,  and  not  per  stirpes,  ib. 
Ck)urt  will  exercise  the  power,  though  the  subject  be  not  capable  of  divinoo, 

1855. 
Or  one  object  of  a  class  is  to  be  selected,  ib. 

Devisee  of  property,  with  a  trust  to  devise  it  to  a  class,  may  fell  timber,  1855, 1856. 
Control  of  the  Court  over  the  exercise  of  powers,  1856,  1866. 

IMPROVEMENTS. 
Might  to  compensation  may  arise  from  expending  money  on  land  in  ignorance  cf  d^ed  of 

tiUej  79. 
When  compenaation  allowed  for,  in  partition,  882,  916-918. 
By  mortgagee  in  possession,  2010-2014. 

INCX)ME. 
What  in(»me  tenant  or  legatee  for  life  entitled  to,  695,  696,  713-716,  721.   Stt 
Conversion  of  Residue. 

INCUMBRANCE. 

When,  after  sale,  existing  incumbrance  is  to  be  borne  by  vendor  or  vendee,  272,  291-305, 

341-346.    See  Marshalling,  6. 
When  release  of  one  of  several  parcels  of  land  subject  to  common  incumbrance  releases  ofi, 

308-310. 
What  discharged,  by  sale  in  partition,  919. 

INFANTS. 

Jurisdiction  of  chancery,  1434,  1617-1521. 

Common  law  jurisdiction,  1524-1529. 

Infant  not  remxwcdfrom  custody,  which  is  neither  illegal  nor  injurious,  1527. 

Statutory  provisions,  1528,  1529. 
1.  Guardian.**. 

Father  guardian  by  nature,  1435,  1487,  1490, 1492,  1506. 

Statutory  provisions,  1492-1494. 

But  not  entitled  to  possession  of  infants  property,  1487, 1490. 

Father  may  take  manual  possession  of  child,  1507. 

Father  not  entitled  to  child  if  injurious  to  the  latter,  1494,  1525. 

May  be  removed  if  unfit,  1517-1521.  • 

Poverty  of  father,  1516,  1521. 

What  effect  given  to  inclination  of  child,  1510,  1511,  1512,  1525. 

Agreement  by  father  to  waive  parental  right,  1435,  1508-1510. 

Entitled  to  service  of  children,  1491. 

Bight  may  be  relinquished,  ib. 

Legal  liaoility  to  provide  for  children,  1491,  1492. 

Father  can  airect  custody  of,  even  when  resident  abroad^  1435. 

Contract  bv,  to  give  up  custody  and  education  of,  to  wife,  void,  and  not  enforced 
in  equity,  when,  1435,  1508-1510. 

Deed  not  rendered  void  by  such  provisions,  1436. 

Trustee  appointed  under,  ib. 

Legal  covenant  therein  enforced,  ib. 

Mother,  after  death  of  father,  guardian  of,  1436,  1488,  1490,  1511. 

Unless  he  appoints  a  testamentary  guardian,  1436. 

lUegitimate  children,  1488. 

Fatiier  may  appoint  h  testamentary  guardian  by  deed  or  will  for  his  legitimate 
children,  1436, 1498-1500. 

But  not  since  Wills  Act,  by  will,  during  his  minority,  ib. 

Will  only  appointing  guardian  does  not  require  probate,  ib. 

Testamentary  guardian  supersedes  guardianship  of  mother,  1437. 

She  may  be  appointed  testamentary  guardian,  ib. 

Wishes  as  to  guardian  in  her  will  attended  to,  ib. 

Testamentary  guardian  not  disabled  by  attesting  deed  appointing  him,  ib. 

Entitled  to  a  grant  of  administration  for  benefit  o^  when,  ib. 

Office  survives,  ib. 

Does  not  determine  on  marriage  of  a  male  ward,  ib. 

Does  on  marriage  of  a  female  ward,  ib. 
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Religious  tenete  of  guardian  no  objection,  ib. 
Nor  of  the  person  appointing  a  guardian,  ib. 
Express  words  not  necessary,  ib. 
Testamentary  guardian  is  a  trustee,  ib. 

Statute  of  Limitations  inapplicable  to  accounts  betwaen  him  and  hi<4  ward,  ib. 
But  the  claim  of  the  ward  may  be  b  irred  by  acquiescence,  ib. 
Consent  of  testamentary  guardian  of  infant  to  a  sale  of  his  property,  ander 

Settled  Estates  Act,  not  sufficient,  ib. 
Guardian  must  be  appointed  for  that  purpose,  ib. 
Scotch  testamentary  tutors  not  testamentary  gnardian^,  1438. 
Guardian  appointed  by  a  stranger  in  the  life  of  the  father,  1433-1442. 
Distinction  between  such  appointment  and  contract  to  transfer  parental  duties  to 

the  mother,  1442. 
Court  will  not  deprive  father  of  custody  ot  upon  the  mere  ofier  of  another  to 

maintain  them,  ib. 
Though  offer  were  for  the  benefit  of  the  children,  ib.       '^ 
Guardian  appointed  by  the  Court,  1443. 

JurL*diction  of  the  Lord  Chancellor  to  appoint  guardians,  1443, 1517-1521. 
As  representing  Kinp^  as  parens  patriae,  ib. 

Jurisdicdon  over  children -of  Ei'lish  p;irents  born  and  resident  abroad,  1444. 
What  constitutes  an  infant  a  ward  of  Court,  ib. 
Whether  necessary  that  infant  should  have  property,  ib. 
Not  necessary,  where  guardian  is  appointed,  to  consent  to  a  marriage,  ib. 
Otherwise  guardian  not  appointed  where  infant  has  no  property,  ib. 
Guardian  appointed  upon  petition  of  infant  without  a  bill,  1445. 
Or  on  petition  of  some  one  on  behalf  of  his  infant,  ib. 
Where  testamentary  guardian  declines  to  act,  ib. 
Canflicting  claims  for  guardianship  settled  upon  petition,  ib. 
Guardian  for  person  and  estate  appointed  where  there  is  no  suit,  ib. 
For  pers  >n  only,  where  suit  is  pending,  ib. 
Court  will  generally  appoint  person  nominated  by  father,  as  guardian  for  natural 

children,  ib. 
Mother  allowed  access,  but  not  to  remove  them,  ib.  . 
Formerly  there  was  a  reference  to  appoint  guardian,  ib. 
Unless  infant's  property  was  very  small,  ib. 

Where  suit  has  been  instituted,  guardians  are  now  appointed  at  Chambers,  ib. 
Appointed  in  Chambers  on  summons  without  suit,  1446. 
Powers  conferred  on  Court  for  the  care  and  education  of  infants  convicted  of 

felony,  ib. 
Receiver  of  rents,  &c,   of  infant's  property,  formerly  not  appointed  unless  bill 

were  filed,  ib. 
Rule  now  relaxed,  ib. 
Guardian  appointed  by  the  Court,  although  infant,  entitled  to  real  estate  at  the 

age  of  fourteen,  has  appointed  one,  ib. 
Guardian  of  infant  of  unsound  mind,  not  found  so  by  inquisition,  how  appointed,  ib. 
Office  of  guardians  appointed  by  Court  does  not  survive  on  death  of  one  them,  ib. 
Survivors,  appointed  without  reference,  ib. 
Married  woman  not  ordinarily  appointed  sole  guardian,  ib. 
Practice  on  marriage  of  female  guardian,  ib. 

On  appointment  of  guardian  intereata  of  ward  to  be  primarily  eonsultedj  1494. 
Beaard  will  aieo  be  paid  to  wishes  of  dececaed  parent,  1495. 
Wnen  guardian  possessed  of  ex-territorial  powers^  1496-1498. 
Jurisdiction  of  ike  Court  over  gvxurdians. 
Exercised  over  a  father,  1446-1448. 
Persons  appointed  to  act  as  guardians  during  life  of  father,  on  account  of  his  bad 

behavior,  when,  1448. 
Allowance  made  to  support  parents  when  poor,  though  their  conduct  bad,  ib. 
Children  not  taken  away  from  father  merely  because  he  is  poor  or  insolvent,  1449. 
Poverty  of  father,  1516,  1521. 

Even  if  his  character  be  such  as  the  Court  would  not  appoint  him  a  guardian,  ib. 
Where  children  taken  away  from  father  on  account  of  his  immorality,  1448-1450. 
Where  father  guilty  of  an  unnatural  crime,  1450. 
Or  living  in  a  state  of  habitual  dninkenness,  ib. 
Or  laboring  under  religious  delusions,  ib. 

VOL.   II. — 132 


2098  INDEX. 


INFANTS,  cfmiinued. 
Or  gpiiity  of  gross  ill-treatment  and  cruelty  toward  children,  689.  * 

Semble,  not  taken  away  where  father  living  in  adultery  does  not  bring  child  in 

contact  with  the  woman,  ib. 
Accew  allowed  to  parents,  when,  1452. 
Jurisdiction  of  Court  increased  by  stat.  2  <&  3  Vict.  c.  54,  enabling  Coort  to  give 

custody  of  children  under  a  certain  age  to  the  mother,  ib. 
Object  of  the  Act  explained  by  Lord  Cottenham,  1453. 
Custody  of  a  child  delivered  to  a  mother  where  she  left  her  husband  on  account  of 

ill-treatment,  1454. 
Or  has  a  good  defence  to  a  suit  for  restitution  of  conjugal  rights,  ib. 
Not  where  she  leaves  him  without  sufficient  cause,  ib. 
Or  her  past  morals  were  bad,  ib. 

Order  refused  against  testamentary  guardian,  when,  ib. 
Next  friend,  for  a  woman  to  petition  under  the  Act,  not  necessary,  ib. 
Even  where  application  is  made  in  form&  pauperis,  ib. 

Petition  being  entitled  under  the  Act  does  not  prevent  Court  exercising  jurisdic- 
tion independently  of  it,  ib. 
Person  appointed  to  act  as  guardian,  if  conduct  of  the  testamentary  guardian  be 

improper,  ib. 
Though  not  so  readily  as  in  case  of  guardian  appointed  by  Court,  1455. 
Or  on  his  bankruptcy  or  insolvency,  ib. 
Orders  made  regulating  conduct  ol  guardians,  ib. 
Testamentary  guardian  not  superseded  on  account  of  interest  in  the  death  of  the 

ward,  ib. 
As  to  marriage  of  a  female  testamentary  guardian,  ib. 
Testamentary  guardian,  and  not  mother,  entitled  to  custody  of  person  of  infant, 

1455,  1498-1500. 
Mother  not  deprived  of  children  for  purpose  of  delivering  them  to  testamentary  guardioMj 

1511,  1512. 
Unless  unfit  for  their  charge^  1512-1514,  1522. 
Bight  of  mother  paramount  to  father  when  more  conducive  to  hen^  of  child,  1513,  1515, 

1516. 
New  Jersey  Statutej  1522. 
Children  of  tender  years  generally  aseianed  to  mother,'  1523,  1524. 
Discretion  of  Court  as  to  allowing  the  mother  the  custody,  or  access,  1456. 
Even  in  the  case  of  illegitimate  children,  ib. 
Access  allowed  to  friends  of  a  deceased  parent,  ib. 
Order  as  to  custody  of  infant  final,  ib. 
Subject  to  appeal,  ib. 
As  to  education  and  religion  of  infants. 
Guardian  allowed  to  regulate  education  of  infant,  ib. 

Assisted  by  Court  in  compelling  ward  to  go  to  a  particular  school  or  college,  ib. 
Where  guardians  differ  as  to  mode  of  education  the  Court  will  decide,  ib. 
Weight  given  to  the  wish  of  deceased  father  in  the  appointment  of  guardian,  ib. 
Whether  parol  evidence  of  it  received,  ib. 
Wishes  as  to  custody  of  child  attended  to,  ib. 
Though  testamentary  guardian  appointed,  ib. 

Deceased  father's  wishes  as  to  the  religion  in  which  child  is  to  be  educated,  at- 
tended to,  1457,  1495.  ... 
Presumption  that  father  wishes  his  child  to  be  brought  up  in  his  own  religion. 

1458. 
Court  not  influenced  by  pecuniary  considerations  affecting  the  infant,  ib. 
Effect  of  father  havine  during  his  life  abdicated  his  right  of  controlling  religious 

education  of  his  children,  ib. 
Of  child  having  been  brought  up  alter  the  father's  death  in  a  faith  contrary  to  the 

express  wish  of  the  father,  ih. 
Semble^  verbal  contract  before  marriage  as  to  religion  of  children  not  binding,  1459. 
According  to  laws  of  Spain,  bishops,  monks,  and  religious  persons  cannot  be 

guardians,  ib. 
Unless  they  are  relations  of  the  minor,  ib. 

Ward  of  Court,  in  general,  not  allowed  to  be  taken  out  of  the  jurisdiction,  ib. 
Exceptions  to  the  rule,  1459,  1460. 
Security  taken  for  return  of  ward,  and,  if  its  stay  be  of  some  duration,  for  its 

proper  education,  1460. 
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And  in  the  case  of  female  wards,  that  they  shall  not  marry  without  the  leave  of 

the  Court,  ib. 
Removal  of  ward  out  of  the  jurisdiction  never  compelled,  1461. 
Infants  subjects  of  a  foreign  country  may  be  removed,  ib. 
Discretion  of  foreign  guardians  not  interfered  with,  though  guardians  appointed 

in  England,  ib. 
Clandestine  removal  of  ward  out  of  jurisdiction  a  contempt  of  Court,  ib. 
£nli.4tment  of  ward,  ib. 

Duty  of  guardians  to  give  information  to  the  Cv>urt  a^  to  its  wards,  ib. 
Of  solicitor  to  give  information  as  to  the  residence  of  a  ward  of  the  Court,  ib. 

2.  Marriage  of  wards  of  court. 
Necessity  to  obtain  leave  of  Court  on,  1462. 

Granted  only  if  marriage  is  suitable  and  the  settlement  is  proper,  ib. 

Court  will  prevent  clandestine  marriage,  ib. 

Hearsay  evidence  of  weight  in  these  cases,  ib. 

Guardian  or  father  conniving  at  marriage  of  ward  of  Court,  1463. 

Sanction  of  the  Court  |[iven  to  the  marriage  of  an  infant  ward,  when,  ib. 

Can  now  make  binding  settlements,  ib. 

Person  marrying  or  assisting  at  marriage  of  a  ward  of  the  Cdart,  guilty  of  con* 
tempt,  14»)4. 

Even  when  ignorant  that  the  infant  was  a  ward  of  Court,  ib. 

Though  the  mther  be  living,  ib. 

Whether  marriage  be  valid  or  invalid,  ib. 

After  invalid  marriage  of  female  ward,  valid  marriage  ordered,  ib. 

Not  always  in  the  case  of  a  male  ward,  ib. 

Punishment  for  contempt  of  Court,  1465. 

Though  fact  of  the  marriage  be  not  for  some  years  communicated  to  the  Court,  ib. 

Court  will  restrain  proceedings  against  infant  in  the  Ecclesiastical  Court,  by 
person  in  contempt,  1466. 

Punishment  for  contempt  used  as  the  means  of  compelling  husband  to  make  a 
settlement,  ib. 

Or  his  father,  if  he  were  implicated,  1467. 

Setdement  on  mcariaot  of  ward  by  Uave  (ff  Churl. 

Provision  for  issue  by  second  marriage,  ib. 

An  ante-nuptial  settlement  on  ward  attaining  twenty-one  may  be  confirmed,  ib. 

Property  of  female  ward  under  protection  of  Court,  though  she  hds  attained 
twenty-one,  1468. 

Where  settlement  on  ward  has  been  approved  of  by  the  Court,  it  cannot  be 
defeated  by  delaying  the  marriage,  io. 

Improper  settlement  on  ward,  when  reformed,  1469. 

Ward's  equity  to  a  settlement,  ib.  ^ 

Settlement,  where  marriage  is  a*contempt  of  court,  ib. 

Settlement,  how  framed  in  such  cases,  ib. 

Where  there  are  alleviating  circumstances,  ib. 

Court  may  decline  to  part  with  funds  during  joint  lives  of  husband  and  wife,  1470. 

Semble,  it  could  not  enforce  a  settlement  contrary  to  the  wishes  of  both,  ib. 

Marriage  of  ward  when  annulled  by  the  legislature,  ib. 

Court  cannot  compel  male  ward  on  coming  of  age  to  exclude  wife  by  settlement 
from  all  his  property,  ib. 

Settlement  by  ini>int  of  property  not  rendered  valid  by  sanction  of  the  Court ,  in- 
dependent of  18  St  19  Vict.  c.  43,  ib. 

Covenant  by  husband  to  settle  woman's  personal  property  binding,  ib. 

Settlements  by  infants,  under  18  &  19  Vict  c.  43,  1471. 

Court  has  no  power  to  make  order  after  marriage,  ib. 

As  to  confirmation  by  an  infant  ward  of  settlement  after  the  death  of  her  hus- 
band, ib. 

3.  Maintenance. 

Powers  of  maintenance  and  advancement  usual  in  wills  and  settlements  must  be 

exercised  bona  fide  bv  trustees,  ib. 
Similar  powers  conferred  by  statute  23  &  24  Vict.  c.  145,  ib. 
How  far  trustee  before  the  statute,  without  a  power,  might  advance  income  of 

infant  for  maintenance,  1472. 
Trustee  should  appl^  to  the  court,  when,  ib. 
Father  bound  to  maintain  his  children,  ib. 
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If  of  ability,  not  allowed  by  the  Court  maintenanoe  out  of  their  property,  1472, 
1500. 

Aliter  if  father^ s  meoM  vnadeqtuUe.  1500. 

So  also  in  the  c  ise  of  property  derived  from  a  stranger,  1473. 

Secus,  where  he  has  contracted  for  maintenance  in  u  marriage  nettlement,  ib. 

Unless  there  is  a  mere  power,  ib. 

Or  a  discretionary  triist  under  a  voluntary  post-nuptial  settlement,  ib. 

Although  there  be  a  provision  for  maintenance,  ib. 

What  constitute<)  ability  of  father  to  maintain  his  children,  ib. 

Reference  to  the  ability  of  the  father,  when  omitted,  ib. 

No  reference  where  the  property  small,  ib. 

Or  no  allowance  for  miiintenance  is  asked,  ib. 

Or  where  children  are  taken  from  their  father  on  account  of  his  ill-conduct,  1474. 

Wife  not  bound  to  maintain  her  children  out  of  her  separate  estate,  ib. 

Separate  estate  not  taken  into  consideration  iji  determining  the  ability  of  the 
father,  ib. 

Married  woman,  under  33  &  34  Vict.  c.  14,  liable  to  maintain  her  children,  when,  ih. 

After  death  of  husband  maintenance  allowed  without  reference  to  the  widow's 
ability,  ib. 

In  allowing  maintenance  to  an  infant,  regard  had  to  the  state  of  his  family,  ib. 

As,  brothers  and  sisters  unprovided  for,  ib. 

Even  in  the  case  of  illegitimate  brother  bom  of  same  parents,  ib. 

Father  and  mother  being  in  distressed  and  indigent  circumstances,  1475. 

Allowance  made  for  charitv,  ib. 

Maintenance  allowed  notwithstanding  direction  to  accumulate,  when,  ib. 

Or  a  limited  interest  be  given  for  maintenance,  with  a  direction  to  accumulate  the 
rest,  ib. 

Maintenance  allowed  on  principle  of  compensation,  where  there  is  a  gift  to  clam, 
though  directed  to  accumulate,  1476,  1501. 

Direction  to  cuscumidcUe  vdll  not  preclude  allowance  /or^  1502,  1503. 

Not  where  gift  over  to  a  stranger,  ib. 

Or  gift  over  to  issue  of  one  of  the  class  on  his  death,  1471,  1501. 

Or  where  unborn  children  may  form  part  of  the  class,  ib. 

Nor  where  the  contingencies  upon  which  the  shares  among  children  become  vested, 
are  unequal,  1478. 

Or  bequests  are  contingent^  1502. 

Unless  proeeeaing  from  one  under  parental  obligaliony  ib. 

Allowance  for  maintenance  made  out  of  oontinaent  gift  cannot  be  recovered  at  kae^  1504. 

Allowed  where  contingencies  are  equal,  with  consent  of  all  persons  interested,  1478. 

Or  even  if  there  be  a  gift  over,  if  it  can  be 'inferred  that  it  was  the  testator's  inten- 
tion to  give  it,  1479. 

Where  there  are  two  funds,  maintenanoe  allowed  out  of  fund  moet  beneficial  to  in- 
fant, ib. 

When  capital  applied  to.  1501, 1503, 1506. 

Court  will  not  sanction  trustee,  as  a  general  rule,  in  breaking  in  upon  in&nt's 
capital,  1479. 

Sanctioned  when  court  would  have  done  the  same,  ib. 

Costs  of  suit  have  priority  over  all  allowance  to  trustees  for  maintenance,  1480. 

Distinction  between  an  application  of  an  infant's  capital  for  advancement  and 
maintenance,  ib. 

Cannot  be  made  if  there  be  a  gift  over  of  the  capital,  ib. 

No  allowance  for  maintenance  out  of  kindness  and  benevolence,  ib. 

Distinction  between  a  stranger  and  a  trustee  advancing  money  for  infiinf  s  neces- 
saries, ib. 

C/Ourt  will  not,  in  general,  break  in  upon  capital  of  infant  for  maintenance  and 
education,  1481. 

Except  where  the  interest  is  too  small,  ib. 

Distinction  between  allowance  for  prospective  and  past  maintenance,  ib. 

Undertaking  to  pay  money  on  account  of  maintenance  enforced,  1482. 

Person  entitled  to  income  left  to  him  for  the  purpose  of  maintaining  children,  ib. 

Entitled  to  his  own  share  only  when  he  Incapacitates  himself  from  performing 
the  trust,  ib. 

Gift  of  income  to  widow  for  support  and  maintenance  of  herself  and  children,  how 
applicable,  1483. 
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INFANTS,  emUiniud, 

Whether  applicable  to  children  who  are  adults,  or  foris  familiated,  ib. 

Discretion  of  widow,  honestly  exercised,  not  interfered  with,  ib. 

Assistance  of  Court  given  to,  ib. 

How  far  the  Court  will  sanction  a  transfer,  with  the  consent  of  the  widow,  of  part 
of  the  fund  to  a  child,  ib. 

Residue  not  wanted  for  maintenance  and  education  belongs  to  the  widow,  ib. 

Or  her  assignees,  ib. 

Reference,  if  necessary,  to  ascertain  its  amount,  1484. 

Where  a  Aind  given  to  a  person  for  the  maintenance  of  his  children,  how  far  he 
will  be  controlled  with  respect  to  it,  ib. 

Distinction  between  a  bequest  of  a  father  and  a  mother  for  maintenance  of  child- 
ren, ib. 

Guardian  appointed  for  infant  out  of  jurisdiction,  to  whom  money  for  infamt's 
maintenance  may  be  paid,  1485. 

Proceedings  in  Ireland  adopted,  'same  person  appointed  guardian,  ib. 

Attorney  appointed  to  receive  maintenance,  when  father  out  of  jurisdiction,  ib. 

Court  may  refuse  maintenance,  in  order  to  compel  parent  to  bring  infant  within 
the  jurisdiction,  ib. 

Income  of  lunatic  infant  residing  abroad,  paid  to  parent,  ib. 

Power  of  Court  to  grant  leases  of  infant's  estates,  ib. 

As  to  appointment  of  guardian  ad  litem,  ib. 

Provisions  relating  to  infants  in  the  Divorce  and  Matrimonial  Causes  Act,  148G, 
1487.- 

Sale  of  infants  real  estate,  1504. 

When  relief  afforded  to  purchaser  misled  by  fraudulent  representations  of,  28. 

Bound  by  constructive  notice  of  solicitor,  when  sale  is  maoe  under  decree,  134. 

Partition  against.    See  Pabtition. 

.  INJUNCTION. 

Agcdnst  eonvernon  of  parinerskijp  properly,  403,  404.    See  Partnership. 
^"  To  stay  proceedings  at  law,  1298. 

Dispute  oetween  Lord  Ellesmere  and  Lord  Coke  as  to  the  jurisdiction,  ib. 
Account  of,  by  Hallam,  ib. 
"—  Introduction  of  equitable  pleas  does  not  render  injunctions  to  stay  proceedings  at 

law  unnecessary,  1299,  1358-1365. 
Equitable  jiurudiciion  not  displaced  by  Courts  of  common  law  recently  assuming  concur' 

rent  jwrisduUion,  1358-1365. 
^<  Instances  in  which  equity  stays  proceedings  at  law,  1299. 
Party  not  bound  to  brin^  the  whole  matter  into  eauity,  1300. 
To  stay  proceedings  against  executor  having  accidentally  lost  assets,  ib. 
Where  instrument  fraudulently  obtained,  1301. 
.    Or  does  not  correctly  represent  an  agreement,  ib. 

Where  person  having  only  a  legal  interest  commences  an  action  against  equitable 

owner,  ib. 
To  protect  the  separate  property  of  a  married  woman,  1302. 
To  stay  proceedings  under  Interpleader  Act,  when,  ib. 

When  owner  stands  by  and  suffers  another  to  lay  out  money  on  his  estate,  ib. 
Where  the  owner  is  a  corporation,  ib. 
Especially  if  the  owner  stands  in  some  fiduciary  relation  toward  person  making 

the  expenditure,  1303. 
And  even  where  owner  is  a  feme  covert,  ib. 
Where  person  encourages  a  nuisance,  ib. 
Or  permits  another  to  deal  with  property  as  if  his  own,  1301. 
Person  making  expenditure  on  another's  property,  with  notice  of  title,  has  no 

equity,  ib. 
Nor  if  owner  was  ignorant  of,  and  did  not  encourage,  expenditure,  ib. 
But  owner  coming  into  equity  must  make  compensation,  ib. 
Lessee  or  tenant  from  year  to  year  making  expenditure,  unless  with  reference  to 

some  agreement,  has  no  equity,  1305. 
Landlord  not  allowed  to  profit  by  outlay  of  tenant  from  year  to  year,  whom  he 

had  encouraged  to  expect  a  lease,  ib. 
Save  where  the  expenditure  was  made  under  a  mistake,  ib. 

Proceedings  at  law  stayed,  when  discovery  required  from  the  plaintiff  at  law,  1306. 
Injunction  not  extended  to  stay  trial,  if  pleadings  show  that  tne  discovery  will  not 

assist  the  defendant  at  law,  ib. 
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INJUNCTION,  conhniMjd. 

"-^  Bat  plaintiff  must  show  that  an  action  can  be  maintained,  ib. 

No  Bt&Y  of  proceedings  in  superior  or  foreign  Courts,  until  discovery  made,  1307. 
r->  No  relief  in  equity  to  plaintiff,  where  the  grounds  of  his  case  are  equally  ATail- 
able  at  law,  ib. 

Especially  since  the  Common  Law  Procedure  Act,  ib. 

Nor  against  mistake  in  pleading,  or  conduct  of  cause  at  law,  ib. 

Except,  perhaps,  on  receipt  for  payment  of  money  being  found  after  judgment  at 
law,  ib. 

Jurisdiction,  under  Common  Law  Procedure  Act,  to  compel  discovery,  1308. 

To  admit  equitable  defences  and  replications,  ib. 

Does  not  take  away  equity  jurisdiction,  ib. 

Defendant  at  law  having  an  equitable  defence  at  law  may  apply  for  injunctioD  in 
equity,  when,  ib.  » 

As  may  plaintiff  at  law,  instead  of  pleading  e(juitable  replications,  ib. 

When  defendant  at  law,  having  put  in  an  equitable  plea,  can  apply  for  injunctioo 
in  equity,  1308,  1309. 

Creditor  restrained  from  proceeding  against  executor,  after  a  decree  in  an  admin- 
istration suit,  1310. 

But  not  until  decree,  though  a  bill  be  filed,  ib. 

Or  unless  decree  give  a  present  ris:ht  to  go  in  and  prove  debts,  ib. 

Person  who  has  obtained  chargina  order  before  decree  not  restrained,  if  order 
made  absolute  before  decree,  ib. 

Judgment  obtained  before,  but  on  same  day  as  decree,  has  no  priority,  ib. 

After  decree,  executor  cannot  exercise  anv  discretion,  1311. 

Must  take  objection  to  the  Statute  of  Limitations,  ib. 

Executor's  right  of  retainer  not  barred,  ib. 

Executor  must  state  what  the  assets  are,  either  in  his  answer  or  by  affidavit,  ih. 

As  to  costs  of  action,  when  proceedings  at  law  are  restrained,  ib. 

Or  proceedings  in  County  Courts  to  recover  a  legacy,  ib. 

Costs  of  proceedings  aft«r  notice  of  decree  for  administration,  ib. 

Executor  protected  when  estate  has  been  administered  by  the  Court,  1312. 

Executor  after  decree  makes  payments  to  creditors  at  his  own  risk,  ib. 

Letting  judgment  go  by  default,  ib. 

Suffering  proceedings  at  law  to  continue,  ib. 

Executor  not  permitted,  without  leave,  to  proceed  against  party  to  suit,  after  ad- 
ministration of  the  estate  by  the  Court,  ib. 

Creditor,  after  a  bankruptcy  in  this  country,  not  restrained  from  proceeding  in  for- 
eign courts  against  the  bankrupt,  ib. 

Indian  creditor  not  restrained  from  obtaining  payment  out  of  English  assets,  1313w 

Priority  of  Irish  judgment  creditor  over  English  simple  contract  creditors  against 
property  remitted  from  Ireland,  ib. 

Lord  Chancellor  cannot  stay  execution  of  judsrment  annulling  letters  patent,  ib. 

Jurisdiction  may  be^eiercised  to  prevent  muUipliaty  of  suits  or  drcnity  of  acHonf  1337. 

Existence  of  an  equitable  defence  which  is  inadmissiMe  at  law  is  sufficient^  1328. 
.,  Judgment  not  enjoined  on  legal  grounds  which  were  or  might  have  oeen  considered  m  the 
original  form,  1330-1335,  1368. 

Unless  prevented  byfrcatd^  accident,  or  mistakCffrom  dif ending  the  actioUy  1365-1368. 

And  valid  ddence  must  erist,  1369. 

When  surprise  vnll  be  ground  for  rdi^,  1368. 
*  But  where  defence  is  solely  cognizable  in  equity,  injunction  will  be  granted^  1335. 

Legal  proceedings  may  be  enjoined  to  give  effed  to  equitable  set  off  and  defiiteatioUy 
1338. 

What  constitutes  right  of  set  off,  1339-1347. 

When  injunction  mil  be  granted  for  matter  within  original  co-ordinate  jurisdietion  c^ 
law  and  equUy,  1348-1350,  1363-1365 
'   Judgment  riot  enjoined  on  grounds  within  jurisdiction  of  (hurt  of  law,  1358. 

As  for  fraud,  unless  legal  remedy  is  inadequate,  1351-1353,  1354. 

Or  illegality,  1356-1358. 

Injunction  granted  where  constructive  fraud  or  undue  influence  exists,  1353. 

When  instrument  directed  to  be  surrendered  and  canceled,  1354. 

To  restrain  negotiation  or  transfer  of  negotiable  securities,  ib. 

Judgments  rendered  in  absence  of  party  complaining,  when  ground  for  reli^,  1370-1372. 

Judgment  will  not  be  enjoined  merely  because  defenaant  was  not  served  with  process  unless 
good  defence  exists^  1370. 
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INJUNCTION,  continued. 
Injunction  not  granted  after  verdict  in  aid  of  a  legal  defence,  unless  complainant  was 

prevented  l»ffraudf  accidentf  or  mistake  from  pusenting  his  defence  or  obtaining  a 

new  trialf  and  no  Thcgligence  exists,  1372,  1374,  1377-1384. 
Equity  has  jurisdiction  of  bill  filed  for  injunction  an  I  new  trial,  1377-1384. 
But  since  new  trials  have  been  granted  at  law.  relief  seldom  afforded  in  equity,  ib. 
New  trial  not  generally  awarded  in  equity  on  ground  of  after-discovered  or   cumidative 

eriienee,  1380-1383,  1386-1388. 
Ignorance  no  excuse  if  complainant  could  previously  have  obtained  necessary  informationj 

1375,  1384,  1386. 
Injunction  after  judgment  upon  contract  forbidden  by  statute  or  contrary  to  public  policy, 

1374. 
Judgment  irregularly  entered  not' enjoined  on  that  ground,  1374. 
To  restrain  or  vacate  awards,  1388. 
•To  restrain  levy  of  execution,  1408-1412. 
To  restrain  pn)ceeding8  in  Ecclesiastical  Courts,  1313. 
In  the  Admiralty  Courts,  1314. 
Under  the  statutory  jurisdiction,  conferred  by  the  Merchant  Shipping  Act,  1854, 

1315. 
To  restrain  proceedings  in  the  Lord  Mayor's  Court,  1316. 
In  Courts  ont  of  the  jurisdiction,  1316-1319,  1396. 
When  judgments  of  Churts  of  other  States  enjoined,  1398-1401. 
Courts  of  one  State  or  country  wHl  not  in  general  interfere  by  injunction  wUh  those  of 

another  State  or  country,  1398-1401. 
Injunctions  between  Federal  and  StaU  Qmrts,  1402-1406. 
Party  suing  in  equity  and  in  another  Court  for  the  same  thing,  an<l  same  purpose, 

must  elect  in  which  he  will  proceed,  1319,  1320. 
If  he  elects  to  proceed  in  equity,  restrained  from  proceeding  in  the  other  Court,  1319. 
What  plea  of  proceedings  in  another  Court  must  show,  1320. 
Order  to  elect  discharged,  when,  ib. 
After  decree,  party  restrained  from  proceeding  fur  the  same  matter  in  another 

Court,  ib. 
If  necessary  to  do  so,  leave  of  the  Court  must  be  obtained,  ib. 
Exception  in  the  case  of  mortgagee,  who  may  proceed  on  all  his  securities  at  once,  ib. 
Unless  he  has  dealt  with  mortgaged  property  so  as  not  to  be  able  to  restore  it,  ib. 
Or  when  he  has  aliened  it  wholly,  ib. 
Or  partially,  ib. 

Or  cannot  hand  back  the  title  deeds,  ib. 
Unless  prevented  by  vis  major,  ib. 

Semble,  after  foreclosure,  mortgagee  not  precluded  from  suing  on '  a  bond  or  cove- 
nant, ib. 
Secns,  if  mortgagee  hns  sold  the  estate,  ib. 
And  may  prove  in  administration  suit,  ib. 

But  he  must  give  up  profierty,  and  not  allowed  co:4ts  of  foreclosure,  ib. 
Parties  restrained  from  proceeding  against  officers  of  the  Court,  when,  ib. 
Officers  of  the  Court  restrained  from  proceedings,  when,  1321. 
Criminal  proceedings  not  restrained,  ib. 

Except  when  commenced  by  plaintiff  in  equity  relative  to  the  same  matter,  ib. 
Semble,  not  in  the  case  of  defendant,  1322. 
Formerly  granted  to  restrain  proceedings  in  bankruptcy,  ib. 

Party  restrained  from  taking  out  a  fiat  in  bankruptcy  in  fraud  of  an  agreement,  ib. 
But  equity  would  not  interfere  with  distribution  of  the  estate  of  a  bankrupt,  1323. 
Courts  of  bankruptcy  can  now  restrain  proceedings  in  other  Courts,  ib. 
Practice  of  restraining  proceedings  in  other  Courts,  ib. 
Against  proceedings  in  equity^  1324, 1389-1396. 

How  far  parties  will  be  restraine<l  from  applying  for  an  net  of  Parliament,  ib. 
Not  in  general  where  a  party  merely  seeks  to  supersede  the  rules  of  property,  ib. 
Whether  arising  from  contract  or  otherwise,  ib. 
Not  granted  to  restrain  application  to  foreign  legislature,  when,  1325. 
Parties  restrained  from  apply inc;  funds  of  a  company  in  an  application  to  Parlia- 
ment to  extend  its  powers  beyond  the  objects  for  which  it  was  constituted,  ib. 
Or  to  vary  the  object  contemplated  by  an  Act  of  Parliament  by  which  company 

was  formed,  1326. 
Funds  appropriated  by  an  Act  of  Parliament  for  certain  purposes,  cannot  be  ap< 

plied  for  extension  of  those  pariioses,  ib. 
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INJUNCTION,  c(mtinu4sd. 
Without  consent  of  the  Court  of  Chancery,  ib. 
Such  funds  may  be  employed  in  defence  of  existing  rights^  ib. 
As  opposing  a  bill  in  Parliament,  1327. 
Or  funds  of  corporation  may  be  applied  in  opposition  to  informations  impeacliiiig 

the  title  of  the  corporation,  ib. 
Equitable  pleas,  how  far  admissible,  ib. 
Equitable  defence  not  allowed  at  law  when  defendant  has  ffled  a  bill  in  Cbancerr, 

raising  the  same  question,  1328. 
Injunction  will  be  disaolved  on  coming  in  cj  anmcer  which  denies  all  the  equilty  of  the  MEf, 

But  not  where  the  denial  in  the  answer  isevajdvCy  nor  unlets  it  is  fair  and  fuB  in  aU  ma- 
terial particulars^  1415. 
Nor  when  new  matter  is  set  up  in  confession  and  avoidance  of  thepUnnHJPs  equity^  1415. 
Nor  when  the  answer  is  founded  on  hearsay^  and  not  on  the  d^enaan£s  aim  kfyondjedge^  \b. 
Injunction  against  several  not  dissolved^  tUl  all  h<we  answered^  1415. 
Against  conversion  cf  partnership  property^  403,  404.    See  Partnebship. 

INSOLVENCY. 
Distribution  of  partnership  property  in  cases  of  407,  416—429.    See  Partkership. 
When  creditor  holding  collaterals  entitled  to  dividend  or  whole  amount  of  debt,  257. 
Of  complainaniy  when  bar  to  specific  performance^  1040. 
Effect  of,  on  right  of  equitable  set  off,  1346. 

INSURANCE. 
Effect  of  policy  erroneously  draum,  956. 
Beformatian  cf  policy  of,  958,  959. 
}Vhen  parol  evidence  admissible  to  contradict  policy ,  973. 
Deed  apparently  divesting  insurable  interest^  may  be  shown  to  be  mortgage,  1005. 

INTEREST. 
When  payable  on  legacies,  639-646.    See  Legacy. 

When  allowed  as  compensaiion  for  dday  in  suU  for  specific  performance,  1057,  1112. 
See  Specific  Performance. 

HfTOXICATlON. 
At  time  of  executing  contract,  1036,  1369. 

INVESTMENTS.    See  Trustees  and  Executors,  Liabilities  op,  3. 

JOINT  PURCHASERS. 

When  agreement  that  one  shall  assume  whole  debt  converts  other  into  surety,  282. 

JOINT  TENANTS. 
Notice  to  one  not  notice  to  all,  169. 
Partition  between.    See  Partition. 

JUDGMENT. 

When  assignee  of,  postponed  to  subsequent  assignee,  54. 

When  notice.  140.    See  Notice,  7. 

Not  affected  oy  charge  of  debts,  372. 

Marshalling  against,  270-272.    See  Marshalling,  1. 

When  proceedings  before  and  after,  enjoined,  1330,  1366.    See  Injunction. 

In  Courts  of  other  States,  1396,  1398,  14<»2. 

When  equities  of  surety  altered  after,  1914. 

JUDGMENT  CREDITOR.    -See  Creditor. 

JURISDICTION,  IN  PERSONAM. 
Of  equitv,  where   person   is  within   jurisdiction,  to  make  a  decree  concerning 

property  out  of  the  jurisdiction,  1817-1819,  1823-1830. 
Belief  not  refused  solely  because  property  is  without  jurisdiction  if  full  relief  cam  be 

administered  by  personal  decree,  1823. 
Ques  of  specific  performance,  1823,  1824. 

other  cases,  1825-1830. 
Pennsylvania  Statute,  1825. 
But  rdief  refused  where  dependent  upon  construction  cf  disputed  title  to  lands  in  other 

States,  1830-1832. 
Not  confined  to  lands  within  the  colonies  or  empire,  1819. 
Lands  out  of  the  jurisdiction  cannot  be  affected  directly,  ib. 
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JURISDICTION  IN  PERSONAM,  eonlinued. 
PofisesAion  of  lands  out  of  jurisdiction  not  decreed,  ib. 
Nor  a  partition  of,  1820. 

Nor  an  issue  directed  to  try  the  validity  of  will  of,  ib. 

Nor,  in  the  absence  of  contract,  will  boundaries  of,  be  settled  hj  the  Court,  ib. 
Nor  abatement  of  nuisance  upon^  ordered j  1832. 
Charity  out  of  the  jurisdiction,  not  administered  by  the  Court,  ib. 
Petition  of  riffht,  with  reference  to  lands  in  the  colonies,  lh21. 
Cases  in  which  a  sequestration  of  estates  in  Ireland  was  ordered,  disapproved  of,  ib. 
Principles  on  which  cases  proceed,  ib. 
As  to  restraining  persons  from  proceeding  in  courts  out  of  the  jurisdiction,  1821, 

1832. 
As  to  the  effect  of  the  7th  rule  of  the  10th  Consolidated  Orders,  embodying  the 

33d  Order  of  May,  1846,  1822. 
Of  the  Court  of  Chancery  for  the  county  palatine  of  Lancaster,  where  the  subject 

of  suit  is  out  of  the  jurisdiction,  1823. 

LACHES. 

When  bar  to  specific  performance.    See  Specific  Performance. 
When  bar  to  equitable  relief,  1372,  1373. 

LAND.    See  Real  Estate. 

LEASE. 
When  notice  to  purchaser,  125, 131.    See  Notice,  2,  4. 
Of  infantas  real  estate^  1485. 
When  assignee  allowed  to  prove  that  assignment  vxis  a  mortgage,  2005. 

LEGACY. 
When  general,  605,  646. 

specific,  606,  646,  656. 
demonstrative,  337,  606,  608,  654. 
Importance  of  distinguishing  them,  606. 
Ijegacy  not  specific,  unless  clearly  intended  so  to  be,  607,  655. 
Instances  of  different  kinds  of  legacies,  607,  647,  648,  665,  666. 
Bequests  of  money,  607,  647,  648,  649. 
When  specific,  ib. 

"     general. 
Of  debts,  607, 647. 
When  specific,  607,  608,  647,  648. 

Of  a  part  or  residue  of  debt  specific,  608,  611,  647,  648,  655.    . 
Legacy  out  of  debt,  demonstrative,  608,  611,  648. 
Proceeds  of  martgaae,  648. 
Promissory  notes,  ib. 
Carriages,  furniture,  &c.,  ib. 
Of  stock  or  Government  securities,  608,  647. 
Of  "  mv  stock  "  or  "  my  shares  "  was,  previous  to  Wills  Act,  specific, 

608. 
Since  Wills  Act   intention   to   pass  specific  stock  must  appear  more 

clearly,  608,  609. 
Bequest  of  share  which  I  now  possess,  passes  stock  belonging  to  testator 

at  the  time  of  his  death,  609. 
Thing  will  not  paj>8  as  specific  legacy,  unless  it  belongs  to  testator  at 

the  time  cf  his  death,  610. 
Stock  which  testator  has  instructed  broker  to  purchase  will  not  pass, 

610,647. 
Though  broker  has  given  him  credit  in  his  books,  ib. 
Secus,  if  broker  has  entered  into  a  contract  for  the  stock  before  the  tes- 
tator's death,  ib. 
Or  the  broker,  being  the  owner  of  the  stock,  has  given  the  testator  credit 

for  the  amount  in  his  books,  ib. 
Even  before  Wills  Act  mere  possession  of  stock  not  sufficient  to  render 

beouest  in  general  terms  specific,  610.  647,  658. 
As  of  stocK  or  annuities  in  particular  funds,  ib. 
Or  of  India  bonds,  ib. 
Or  canal  shares,  ib. 

Unless  there  appears  to  be  an  intention  to  refer  to  particular  stock,  ib. 
Or  if  sale  for  benefit  of  legatee  be  directed,  611. 
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LEGACY,  earUinued, 
Legacy  of  part  of  debt,  or  part  of  certain  stock,  is  specific,  608,  611,  647,  655. 
Legacy  of  money  otU  of  deot,  or  out  of  stock,  is  demonstrative,  611,  648. 
So  where  a  sum  is  given,  and  the  fund  for  payment  is  only  pointed  oat,  611. 
Unless  intention  appears  to  give  specific  legacy,  ib. 
Demonstrotwt  lega/sy  wiU  not  fail  in  consequence  of  failure  or  insufficiency  of  fund  pro- 

vided  ajs  means  ofpaymentj  or  if  no  mchfund  exxst,  633,  655. 
Bequest  of  whole  or  iepmiXe  portion  of  personalty  is  general^  654. 
And  it  is  immaterial  that  testator  enumerales  items  composing  gift  vaden  they  eomstiNte 

part  of  beauestj  and  general  words  are  merely  formal,  ib. 
After-acquirea  property  may  be  given  specifically,  611, 650. 
Specific  bequest  may  be  made  of  that  which  testator  does  not  possess  but  expects  to  aequire, 

650. 
So  specific  bequest  may  be  made  of  debt^  and  also  of  what  testator  may  reoeUfcfrom  that 

soureet  and  in  such  case  legacy  is  not  adeemed  by  payment,  651. 
Stock  passes,  though  amount  inaccurately  describcMd,  611,  612. 
If  testator  had  no  such  stock,  other  stock  might  pass,  612. 
Things  ordered  by  testator  to  be  made,  ib. 

When  parol  evidence  admissible'to  determine  the  nature  of  a  legacy,  612, 674r-^6. 
Bequest  not  readily  construed  to  be  general  wheh  executor  would  be  therdfy  compelled  fo 

sdl  and  repurchase  same  property ^  657. 
Oeneral  bequest  not  rendered  specific  by  evidence  that  testator  was  possessed  of  goods 

corresponding  in  amount  or  value  to  those  bequeathed,  658-661. 
But  general  words  may  operate  speeifieaUy  when  such  intention  appears  m  willy  661,  662. 
Bequest  of  lease,  tithes  or  rent  out  of  term,  specific,  613. 
Where  a  gross  sum  is  pavable  out  of  real  estate,  it  is  demonstrative,  ib. 
And  legacy  is  payable,  though  fund  fails,  ib. 
Secus,  where  gift  is  only  in  me  direction  to  pay  out  of  fund,  ib. 
But  money  to  arise  from  sale  of  property  may  be  given  specifically,  ib. 
Annuities  are  legacies,  613.    See  Annuities. 

Besiduary  bequest,-  whether  specific  or  general,  619.    See  Cont£RSIok  of  R^3II>cx. 
Legatee  has  the  right  of  selection,  when,  619. 
Or  to  take  legacy  f^olutely,  if  it  cannot  be  applied  to  specified  purpose,  when^  ib. 

See  Ajbatemekt  op  Legacy— Ademption — Satisfaction. 
How  far  specific  legatee  of  shares  entitled  to  have  calls  paid  out  of  the  testators 

personal  estate,  631. 
Besuit  of  cases,  according  to  Sir  J.  Bomilly,  M.  B.,  ib. 
Whether  specific  legatee  or  residuary  estate  liable  for  calls  on  shares  specifically 

bequeathed,  ib. 
To  whom  bonuses  on  shares  specifically  bequeathed  belong,  632. 
Dividends  on  shares,  ib. 

Profits  on  share  or  partnership  specifically  bequeathed,  ib. 

Parol  evidence  admissible  to  show  what  property  answers  to  a  specific  bequest,  633. 
Not  to  show  that  other  property  was  intended,  if  there  be  no  property  answering 

the  description,  ib. 
Interest  is  payable  on  legacies  from  the  time  they  are  due,  639. 
Specific  legacies  due  at  the  death  of  testator,  interest  or  emoluments  from,  thai 

time,  belong  to  the  legatee,  ib. 
Immaterial  that  enjoyment  has  been  postponed  by  the  testator,  ib. 
Demonstrative  legacy  does  not  carry  interest  from  testator's  death,  640. 
Legatee  when  entitled  to  interest  on  specific  legacy,  where  it  is  reversionanry  ih. 
If  demonstrative  legacy  be  reversionary,  ib. 
Where  no  time  fixed,  general  legacv  payable  a  year  after  testator's  death,  arad 

carries  interest  from  that  time,  ib. 
And  interest  will  be  due,  though  the  .payment  of  the  legacy  be  impractiGable^  ib. 
And  whether  the  assets  be  productive  or  not,  ib. 
Greneral  legatee  of  long  annuities  not  entitled  to  dividends  before  a  year  hat- 

elapsed  from  testator's  death,  ib. 
Intention  may  be  shown  that  interest  is  not  to  commence  until  after  a  year  on  a 

legacy,  ib. 
But  intention  must  be  clear,  ib. 

A  mere  reference  to  time  when  personal  es*ate  may  be  received,  not  sufficient,  ib 
Or  a  mere  direction  to  invest  l^^ies  beyond  the  expiration  of  one  year  fram  tli? 

testator's  death,  641. 
Interest  will  be  given  from  the  death,  on  legacy  given  in  satisfaction  of  a  debc 
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LEGACY,  eonHnued, 
Or  where  real  estate  is  charged  with  the  debts  of  another,  ib. 
Or  where  there  is  a  direction  to  pay  it  previously,  ib. 
Or  on  a  legacy  from  a  parent,  or  person  in  loco  parentis,  to  a  child,  ib. 
But  not  to  an  adult,  ib. 

Nor  where  parent  has  provided  maintenance  aliunde,  ib. 
Nor  to  a  natural  child,  or  stranger,  unless  maintenance  directed,  ib. 
Nor  to  a  wife,  ib. 
Distinction  between  commencement  of  payment  of  an  annuity  and  of  interest  on  a 

legacy  for  life,  642. 
Person  having  a  life  interest  in  residue,  entitled  to  income  from  testator^s  death,  ib. 
But  not  to  the  income  of  that  which  is  wanted  for  payment  of  debts,  ib. 
No  limitation  over  after  a  life  interest,  in  things  quse  ipso  usu  consumuntur,  ib. 
Exception  in  case  of  stock  in  trade  specifically  bequeathed,  as  of  a  wine  merchant, 

643. 
Or  farmer,  ib. 

Man's  wearing  apparel  bequeathed  to  a  woman  for  life,  ib. 
Consumable  articles  .comprised  in  residuary  bequest  for  life  must  be  sold,  644. 
Interest  from  testator's  death  on  legacy  chargea  on  land,  ib. 
Where  time  fixed  for  payment  of  legacy,  interest  due  from  that  time,  ib. 
Except  where  a  legacy  is  left  by  a  parent,  or  person  in  loco  parentis,  to  an  infant, 

when  it  will  be  allowed  from  the  death  of  testator,  for  maintenance,  ib. 
Whether  legacy  be  vested  or  contingent,  ib. 
Though  child  lae  en  ventre  sa  m^re,  ib. 
Or  accumulation  is  directed,  ib. 

Nor  where  sufficient  sum  is  allowed  for  maintenance,  ib. 
Even  out  of  another  fiind,  645. 

Exception  not  extended  to  relatives  other  than  legitimate  children,  ib. 
Unless  the  testator  puts  himself  in  loco  parentis,  ib. 
Or  his  intention  appears  in  the  will  to  allow  maintenance,  ib. 
Legacy  to  be  paid  at  a  future  time,  with  interest,  interest  payable  from  the  end  of 

a  year  after  testator's  death,  ib. 
Kate  of  interest  on  legacies,  ib. 
When  given  free  from  legacy  duty,  64f5,  646. 
Payment  of  legcury  charged  on  land.    See  Mabshallinq,  5. 
In  what  currency  paid,  ib.,  646. 

As  to  the  exchange  and  expense  of  remittance  of  legacy  in  foreign  coin,  ib. 
If  revoked  or  aati^ed  by  BeUlemeni  or  advancement,  is  not  revived  by  codicil  confirming 

beqiieats  in  wiU,  757,  813. 
Doctrine  in  North  Carolina  a/nd  New  York,  813,  814. 

From  debtor  to  creditor^  or  vice  versd^  when  saii^a/ction  of  debt.    See  Satisfaction,  5. 
Commissions  of  executor  upon  legacy ^  561,  586,  596. 
See  Abatement  op  Legacies — Ademption — Annuities — Conversion  op  Kesi- 

DUE — Marriage — Marshalling — Repetition  ^p  Legacies — Satisfac- 
tion. 

LEGAL  ASSETS.    See  Assets. 

LEGATEE. 
For  lihy  ordinarily  entitled  to  accretions  and  aecumulationSf  711. 
In  what  manner  entitled  to  enjoyment  of  bequest.    See  Conversion  op  Residue. 
Marshalling  between  devisees,  creditors,  and,  see  Marshalling,  4. 

LESSEE. 

May  exercise  equity  of  redemption^  2006. 

LETTER  OF  ATTORNEY. 

When  equitable  assignment,  1653,  1654. 

LEVY  OF  EXECUTION. 

When  wUMrawal  of,  by  creditor,  discharges  surety,  1900-1902. 

LICENSE. 

To  seize  after-acquired  property,  1616. 

Not  assignable,  when  not  in  nature  of  property,  1630.    See  Equitable  Assignment. 

LIEN. 
On  land  not  afiected  by  charge  of  debts,  372. 

Acquired  by  creditors  of  partnership  when  set  aside.    See  Partnership. 
Whai  dicharged  by  sale  in  partition,  919. 
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LIMITATION. 
When    condition   in    restraint  of  marriage  with  limitation  over  is  yalid.    See 
Mabriaoe. 

LIMITATIONS,  STATUTE  OF. 
See  Stattttb  of  Limitations. 

LIQUIDATED  DAMAGES.    See  Penalties  and  Liquidated  Damaobs. 

LIS  PENDENS. 
When  operative  as  notice,  142,  192.    See  Notice,  6. 

LOAN. 

When  valuable  eonsideroHonfor  eonveyanee  oflandf  84. 
Oonvejfanee  in  oomideraHon  of,  is  mortgagej  1996. 

MAINTENANCE. 
Equity  will  not  give  effect  to  ai<reements  partaking  of  nature  of,  1601,  1631. 
Whal  eorutUuUs,  1601-1608,  1631-1648. 

MAINTENANCE  OF  INFANTS. 
Doctrine  as  to,  1471.    See  Infants,  3. 

MARRIAGE. 
A  valuable  consideration  to  sustain  a^eementj  511. 

Conditions  in  general  restrant  of,  void  both  by  Roman  and  our  law,  475. 
Or  such  as  lead  to  probable  prohibition  of  marriage,  475,  502. 
Secus,  if  of  a  limited  nature,  475. 
Ah  against  marriage  with  particular  person,  ib. 
Or  a  native  of  a  particular  country,  io. 
Or  a  person  belonging  to  a  particular  sect,  ib.     ■ 
Or  which  prescribe  ceremonies  of  marriage,  ib. 
As  of  the  Quakers,  ib. 

Or  which  prohibit  marriage  until  a  reasonable  age,  475,  505. 
But  condition  not  to  marry  a  man  of  a  particular  profession  invalid,  476,  503. 
Condition  against  a  daughter  taking  the  veil  or  attaching  herself  to  a  cooTent 

valid,  476. 
Roman  law  as  to  conditions  restraining  widows  from  marrying,  ib. 
Gift,  by  our  law,  during  widowhood  valid,  476,  506. 
Whether  swA  condition  valid  whenvndow  is  without  chUdren,  507. 
Whether  such  condition  can  be  imposed  on  a  man,  482,  507. 
Conditions  requiring  consent  to  marriage  void  by  the  Roman  law,  476. 
Valid  by  the  law  of  England,  when,  476,  505. 

Lord  Rosslyn's  account  of  the  adoption  of  the  Roman  law  in  equity,  477,  478. 
Distinction  between  conditions  pr^^ent  and  conditions  sulMequent,  478. 
Conditions  precedent  on  devise  of  land,  or  chaiged  to  be  raised  out  of  land,  oa 

marrying  with  consent,  valid,  ib. 
Aliier  in  regard  to  personaUff,  505. 
Though  there  be  no  limitation  over,  ib. 
Distinction  between  condition  and  limitation^  507-511. 
Legacy  or  annuity  to  daughter,  provided  she  does  not  marry  before  a  certain  a^ 

does  not  vest  on  marriage  before  that  age,  479,  509. 
Even  with  the  consent  of  the  testator,  ib. 
Whether  condition  precedent  in  case  of  a  personal   legacy  requiring  consent 

generally,  be  valid  without  a>bequest  over,  480,  509. 
With  a  bequest  over  it  clearly  is,  ib. 

Or  there  is  another  provision  on  marriage  without  consent,  ib. 
Conditions  subsequent,  if  general,  in  restraint  of  marriage,  invalid,  ib. 
Whether  in  the  case  of  a  devise  or  a  bequest,  ib. 
Even  it  be  not  general,  it  will  not  be  valid,  481. 

As  where  the  condition  is  against  marriage  with  a  particular  person,  ib. 
Or  restraining  a  widow  from  marrying  again,  ib. 
Secus,  where  there  is  a  gift  over,  upon  breach  of  condition,  481,  507. 
Or  gift  to  widow  is  made  to  cease  on  marriage,  ib. 
Doctrine  in  the  United  States,  509. 

As  to  condition  defeating  a  ^ift  to  a  man  on  his  second  marriage,  482,  507. 
Condition  subsequent  requiring  consent  to  marriage  in  terrorem  merely,  if  tberc 

be  no  bequest  over,  482,  507,  508. 
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MARRIAGE,  continued. 

Though  there  be  a  diminished  gift  to  legatee  on  marriage  without  oonsent,  ib. 

Or  the  power  of  diminishing  the  legacy  be  delegated  to  another,  ib. 

Seciis,  where  there  is  a  gift  over  of  the  leg^y  on  marriage  without  consent,  ib. 

Reawns  assigned  by  the  Judges  for  the  operation  of  the  gift  over,  ib. 

Gift  of  a  residue  not  considered  as  a  gift  over,  ib. 

Unless  there  be  a  direction  that  the  legacy  should  sink  into  the  residue,  ib. 

Limitations  until  marriage  valid,  483-S85. 
8ed  qucaref  505. 

Distinction  between  condition  and  limitationy  607-^11. 

ConserU  to  marriage,  what  amounts  to,  486. 

Marriage  in  the  life  of  a  father,  with  his  consent,  equivalent  to  marriage  with  the 
consent  of  hU  trustee,  ib. 

Or  his  subsequent  approbation  ib. 

Where  no  particular  mode  prescribed,  when  consent  of  trustees  will  be  presumed,  ib. 

Where  consent  is  required  to  be  in  writing,  487. 

Favorable  construction  put  upon  expression  of  consent,  ib. 

Trustee  corruptly  refusing  consent,  488. 

Refusing  to  interfere  by  giving  or  refusing  consent,  ib. 

Consent  cannot  without  cause  be  retracted,  ib.         \ 

Unless  obtained  by  fraud  or  misrepresentation,  ib. 

Whether  the  consent  of  all  the  trustees  or  executors  be  necessary,  489. 

Where  person  dies  whose  consent  was  necessary,  ib. 

Or  one  of  two  whose  consent  was  required,  ib. 

Subsequent  consent  immaterial,  ib. 

Marriage  without  the  knowledge  of  trustees  a  breach  of  a  condition  not  to  marry 
against  their  consent,  490. 

Claasa  of  forfeiture  on  marriage  without  consent,  be:][uest  vesting  at  particular  age, 
how  construed,  ib. 

Relief  from  forfeiture  occasioned  by  negligence  of  trustee,  ib. 

Semblc,  testator's  consent  to  marriage,  where  consent  of  others  is  not  made  requi- 
site, dispenses  with  condition  in  respect  to  the  time  of  marriage,  ib.    ' 

Or  against  marriage  with  a  j^rticular  person,  ib. 

Secus,  in  the  case  of  a  condition  precedent,  491,  492. 

W^hether  a  legatee  marrying  without  consent  can  take  on  second  marriage  with 
consent,  492. 

Effect  of  lapse  of  time  against  persons  insisting  on  forfeiture,  as  to  onus  of  proving 
that  there  was  no  consent,  493. 

Remarks  on  the  Roman  as  contrasted  with  the  English  law,  ib. 

Vontnicts  in  restraint  of  marriage  void,  494. 

8o  a  contract  to  marry  a  particular  person  not  similarly  bound,  ib. 

But  not  a  contract  by  which  persons  are  mutually  bound  to  marry  each  other,  ib. 

Unless  it  be  a  fraud  upon  parents,  or  persons  in  loco  parentis,  ib. 

Covenant  to  pay  a  woman  a  sum  of  money  as  long  as  she  remains  unmarried  valid, 
495. 

Marriage  brokerage  contracts  void  in  equity,  495,  512. 

Otherwise  in  civil  law,  ib. 

Semble,  vice  of  consideration  may  be  pleaded  at  law,  496. 

liond  for  assisting  at  an  elopement  void,  ib. 

Equality  of  match  will  not  render  the  1x>nd  valid,  497. 

Incapable  of  confirmation,  ib. 

Money  paid  for  it  may  be  recovered  in  equity,  ib. 

Contract  by  parent  or  guardian,  for  promoting  or  consenting  to  marriage  void,  ib. 

Contracts  in  fraud  of  party  to  the  marriage  or  relatives  void,  ib. 

Security  given  by  son,  without  privity  of  his  parents,  to  return  part  of  wife's  portion, 
void,  ib. 

Other  cases  of  fraud,  498. 

Particeps  criminis  may  obtain  relief  in  equity,  ib. 

Equity  will  not  interfere  to  the  injury  of  an  innocent  person,  499,  500.    See  Sepa- 
ration. 

When  promise  to  make  settlement  on  marriage  specificaily  enforced^  1082. 

MARRIAGE  OF  WARD  OF  COURT. 
Jurisdiction  of  court  of  equity  over,  1462.    See  Infants,  2. 

MARRIED  WOMAN.    See  Husband  and  Wifx. 
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MARSHALLING.    See  Subrogation. 
Principle  of  doctrine,  238,  255,  263,  264. 
Must  be  two  funds  in  existence,  238. 
And  two  creditors  of  the  same  person,  239. 
And  one  of  the  creditors  must  have  a  claim  upon  two  funds,  240. 
Right  enforced  though  not  raised  by  pleadings,  ib. 
Not  enforced  to  prejudice  of  a  third  party,  252,  270,  285. 

Secus,  in  Ireland  in  case  of  first  judgment  mortgage  creditor  against  a  second,  2-51 
Not  enforced  against  pwrchaserfor  value  without  notice^  270,  285. 
Not  refused  because  means  circuitous,  257. 
In  general  equity  mirskals  assets  by  the  process  of  subrogation^  and  not  by  that  ff  exdsr 

sion  or  restradnt,  262,  318. 
Marshalling  securities,  250. 
Doctrine  of  as  laid  down  by  Lord  Hardwicke,  ib. 
Observed  upon,  ib. 

Against  company  wound  up  under  Companies  Act  of  1862,  242. 
For  paraphernalia^  248. 
Not  for  cnarity,  ib. 

Charitable  legacies  fail  so  &r  as  they  are  not  payable  out  of  pure  personalty,  249. 
Mode  of  apportionment,  ib. 

Testator  may  direct  charitable  legacy  to  be  paid  out  of  pure  personalty,  ib. 
And  legatees  may  stand  in  place  of  creditors  exhausting  it,  ib. 
But  pure  personalty  must  contribute  to  debts  and  general  and  testamentary  ex- 
penses, 250. 
Not  applicable  to  legacies  ^ven  to  charities  in  India,  ib. 
Between  two  estates  comprised  in  one  mortgage  and  one  of  estates  comprised  in  a 

settlement,  ib. 
In  bankruptcy,  253,  257,  258,  322. 
Admiralty,  254. 

Rule  in  MoMochusetts  and  Iowa  in  administration  of  insolvent  estates,  322. 
And  generally  whenever ^  as  between  two  parties  liable  for  a  debt,  the  liability  of  the  one  it 

relatively  secondary  and  that  of  the  other  primary,  292.    See  Subrooation. 
Principle  not  dependent  on  contract,  ib. 
Operates  as  between  successive  purchasers  or  encumbrancers  of  some  estate,  272,  291-305, 

341-346. 
But  wiU  not  be  enforced  to  the  injury  of  purchaser  who  has  bought  in  good  faith  witkoitt 

notice,  280,  285,  286. 
Between  vendor  and  purchaser,  272,  283-285,  291-305,  341-346. 
Doctrine  ofmarshaUing  in  Pennsylvania,  256,  258,  267-269,  314,  349. 
1.  Between  Creditors. 
a.  Of  the  same  person. 
Between  simple  contract  and  specialty  creditors,  240. 

Voluntary  specialty  postponed  to  simple  contract  creditor,  ib.  * 

Between  specialty  creditor  and  morteaffee  of  copyholds,  ib. 
Simple  contract  creditors  not  entitled  to  larger  fund  than  they  had  originallr, 

241. 
As  against  real  estate,  where  personal  estate  becomes  insufficient  in  consequence 

of  a  devastavit,  io. 
3  &  4  Will.  4,  c  104,  and  32  &  33  Vict.  c.  43,  render  marshalling  between  crediton 

unnecessary,  241,  255. 
Assets  marshalled  when  creditor,  who  has  hut  one  remedy,  is  in  danger  of  being  d^eaitd 

by  the  action  of  another,  who  has  two,  256,  259,  314. 
And  inter  vivos  as  well  as  after  death,  ib. 
Equity  wHl  not  exclude  a  creditor  who  has  two  funds  or  remedies  from  either,  nor  compd 

him  to  surrender  one  as  the  price  of  access  to  the  other, '  even  in  owes  c^  inwltenfy, 

and  for  the  purpose  of  producing  equality  among  creditors,  259,  264-266,  322. 
But  equity  will  sometimes  exclude  a  creditor  who  has  troo  funds,  from  oi^  when  the.  other 

is  sufficient  and  immediately  within  his  reach,  and  an  opposite  course  would  resfUt  i* 

irreparable  injury  to  others,  314,  316. 
Creditor  of  mortga^ge,  not  allowed  to  arbitrarily  disappoint  other  creditors,  260. 
Burden  of  proving  that  remedy  which  is  left  open  to  senior  creditor  is  as  certain,  prompt, 

and  adequate  as  that  which  he  relinquishes,  is  upon  party  seeking  to  confine  creditor 

to  particular  remedy,  318-322. 
Nature  of  relief  granted,  262. 
Nature  of  property  constituting  double  fund  is  immaterial  ib. 
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MARSHALLING,  continued. 
A  lien  creditor  entitled  to  marshal  assets  against  debtor  is  so  entitled  a^inst  subsequent 

creditors^  266. 
In  favor  of  mortgagee,  241,  267,  268. 

mortgagory  284. 
Doctrine  in  Pennsylvania^  267-269. 
As  to  judgments  in  different  eountrieSf  262,  270. 
Not  enforced  against  bona  fide  purchaser,  270,  285. 
As  against  grant  to  volunteer  with  covenant  of  warranty ^  271. 
When  incumbrance  is  to  be  borne  by  vendor  or  purchaser,  272,  341-346. 

b.  Of  different  persons. 
Doctrine  does  not,  in  general,  apply,  239,  273. 
Unless  on  special  grounds  of  equity,  it2r-2n,  316. 

2.  Against  creditors  in  default. 

Creditor  knowingly  impairing  fund  applicable  to  junior  creditor  is  precluded  from  pro- 
ceeding  against  doubly  charged  fund  to  extent  ofremUHng  injury,  306. 

Doctrine  applied  in  favor  of  surety,  ib. 

When  creditor  can  release  security,  308,  309. 

When  registration  of  subsequent  conveyance  amounts  to  notice  to  holder  of  prior  tneum- 
brance,  310,  312. 

Liability  of  creditor  receiving  collateral  security,  312-314.  See  Subbooation— * 
Surety. 

3.  In  case  of  sureties,  275,  277.    See  Subrogation. 
When  surety  entitled  to  subrogation,  278-285,  317. 

As  against  surety  to  whom  security  has  been  assigned,  251. 
Creditor  impairing  security,  306. 

When  payment  operates  as  purchase,  278,  287-291.     See  Payment. 
Remedies  of  surety,  317. 

In  suit  against  surety  it  is  no  defence  that  creditor  has  collateral  security,  312,  316. 
Surety  may,  before  payment,  file  bill  agcUnst  principal  to  eompd  fulfillment  of  obligation 
on  mfUunty,  278,  280,  283. 

4.  Between  legatees  and  devisees. 
Between  creditors  and  legatees,  243. 
Against  lands  descended,  ib. 

Not  against  lands  devised,  whether  legacy  be  pecuniary  or  specific,  ib. 

And  though,  since  3  &  4  Will.  4,  c.  iSd,  the  devisee  be  heir,  ib. 

Devisee  and  specific  legatee  contribute  pro  rata  to  pay  debts,  244,  324,  652. 

When  specific  legatee  entitled  to  exoneration  at  expense  of  devisee,  331. 

Legatee,  previous  to  1  Vict.  c.  26,  would  not  be  entitled  to  resort  to,  as  against 

residuary  devisee.  244. 
Semble,  not  allowed  since  Act,  ib. 
But  legatee  may  stand  in  the  place  of  mortgagee  of  devised  as  well  as  descended 

estate,  244,  245. 
Rule  not  to  be  extended,  ib. 

Observations  of  Sir  James  Wigram,  V.  C,  in  Johnson  v.  Child,  245,  246. 
In  favor  of  legatees  or  annuitants  as  against  kmds  devised  for,  or  subjected  to,  the  pay* 

ment  of  debts,  247. 
Semble,  between  legatees  and  simple  contract  creditors,  as  against  lands  descended,  since  3 

<1-  4  Will.  4,  c.  104,  ib. 
In  favor  of  specific  or  pecuniary  legatees,  by  throwing  burden  of  debts  on  descended  lands 

subject  to  lien  or  charge  for  their  payment,  by  operation  of  law,  or  the  vill  of  the 

testator,  324. 
But  not  against  dein'see,  324,  331. 
Unleivt  land  devised  is  charged  with  debts  by  wiU,  ib. 
Or  specificallg  pledged  or  mortgaged  for  their  payment,  by  testator t  825. 
When  pecuniary  legatee  is  entitled  to  benefit  of  doctrine,  327-330. 
Pecuniary  legacy  payable  out  of  specific  legacy  does  not  abate  till  UUter  is  exhausted 

337-339. 
Pecuniary  legacy  following  specific  bequest  of  cUl  testator^  s  personalty  is  payable  out  cf 

latter,  352. 
Nor  in  favor  of  a  legatee  of  the  whole  or  residue  of  the  personaUy,  332-335. 
Unless  land  made  primarily  applicable  by  wiU,  ib. 
Legatee  of  the  whole  or  an  aliquot  part  of  personalty  entitUd  to  have  the  assets  mar" 

shaUed  in  New  York  and  South  Carolina^  330. 
In  favor  of  devisee  against  heir,  339. 
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MARSHALLING,  earUinued, 
Although  land  charged  with  debt»,  352. 

Besiduaay  devisee  entitled  to  coiUribution  from  land  meeifieaUy  devised,  839,  340. 
PeraonhUy  primarily  applieable  to  payment  of  debte^  ^57,  323. 
Even  when  they  are  charged  upon  the  land  by  the  teetatory  257,  330. 
Or  the  land  hae  been  specifieaUy  pledged  or  mortgaged  for  their  payment,  323. 
Bute  does  not  apply  to  debts  of  third  person,  tiiougn  charged  on  land,  341-346. 
When  the  testator  manifests  an  opposite  intention  by  bequeathing  the  personalty,  and  tnj- 

fering  the  land  to  descend,  324,  330. 
When  it  will  be  postponed  to  general  or  pecuniary  bequests  of  the  personalty,  324. 
Order  of  application  of  property  for  payment  of  debts,  32d,  652.    See  Assets. 
Doctrine  in  Massaehueetts,  330. 
Devisee  or  heir  of  land  subject  to  mortgage  for  debt  of  testator,  entitled  to  have  permnal 

estate  applied  in  payment  of  debt,  340. 
Unless  land  expressly  devised  for  its  payment,  ib. 
Aliter,  where  testator  was  not  personally  liable  for  the  dtht,  341-344. 
Rule  in  Ohio  and  Pennsylvania,  326,  343. 
BxU  not  the  residuary  legatee,  340. 

5.  Leuacies  cuabqed  osr  land. 

Personalty  primary  fund-,  although  at  date  of  wHl  testator  had  no  personal  propert}f, 

346. 
But  presumption  may  be  rebiUted,  347,  352. 
When  intention  to  charge  realty  may  be  inferred,  331,  348. 

Rule  when  realty  and  personalty  are  blended  in  a  general  or  residuary  bequest,  348-^53. 
Ride  in  New  York  and  Oonnecticut,  349. 

Pennsylvania  and  Massachusetts,  ib. 

New  Jersey,  350. 
When  land  is  devised  on  condition  thit  legacy  be  piid  by  devisee,  legacy  u  prtmarU^ 
payable  out  of  land  devised,  351,  352. 

6.  Inverse  order  of  alienation. 

When  land  subject  to  encambrance  is  sold  in  parcels,  CMh  will  belitAle  in  the  inverse  ordrr 

of  alienation,  29\-29S. 
Reason  of  doctrine,  291,  294,  303. 

Equity  cannot  be  defeated  by  release  or  assignment  from  en/cumhraneer,  302. 
Immaterial  whether  paramount  encumbrance  was  created  by  vendor  or  results  from  act  of 

prior  owner,  295,  296 
In  favor  of  successive  mortgagees,  296. 

Purchaser  of  part  of  tract  subject  to  antecedent  judgmerU  may  enjoin  waste,  ib. 
Effect  of  covenarU  of  warranty,  296,  303. 

Absence  of  covenant  aaainst  encumbrance  or  of  warranty,  304,  308. 
Rule  not  enforced  in  favor  of  purchaser,  whose  title  does  not  appear  of  record,  wdess  dt- 

feet  is  supplied  by  notice,  297. 
But  notice  is  equivalent  to  registration,  37-40,  98, 149,  213,  299.    See  Notice— Bbgis- 

TBATION. 

R'lle  d)i.i  not  apply  wh^re  vendor  dipMcts  amount  of  encumbrance  from  purchase  moa^jr, 
303. 

MERQER. 

Of  equitable  into  legal  title,  41,  42. 

MINOR. 
May  be  prohibited  from  marrying  until  of  fuU  age,  or  with  consent,  505. 

MISREADING. 
Effect  of,  on  sealed  instrument  executed  by  reason  of^  950-958. 

MISREPRESENTATION.    See  False  Representation. 

MISTAKE. 
Not  rectified  as  against  purchaser  for  value  without  notice,  24. 
Parol  evidence  admissib.e  to  show  that  writing  does  not  express  intentitm  of  parties 

979-994,  1003-1009. 
Of  law,  when  relieved  against,  985. 

By  court  of  common  law,  no  ground  for  equitable  interference,  1333. 
Of  law,  no  d^enee  to  compromise,  1688, 1734,  1737. 
•  But  misconception  of  elementary  doctrines  may  afford  ground  for  if^erring  umdms  iV 
fluence,  1736. 
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MISTAKE,  continued, 
Distincthn  between  mUtakes  of  law  andf(ictf  1685. 
Of  law  or  fad  outside  of  risk  compronuaed  may  tTwalidate  oontraetf  1689-1691, 1715- 

1718. 
See  CoMPROHisE  —  Parol  Evidbncb — Specific  Pbrfobma»cb — Statutb  of 

Frauds. 

MORTGAGE. 
When  cancellation  and  surrender  of,  decreed,  27. 
Vendor's  lUibUity  after  sale  for  payment  of  mortgage  existing  at  time  of  Sfde,  272,  341- 

346. 
When  reletise  of  ane  of  several  parcels  of  land  covered  by  mortgage  discharges  its  remain' 

ing  parcels,  ^{yi-Z\0. 
Distribution  of  proceeds  of  sale  of  land  belonging  to  huAand  and  wife,  and  mortgaged 

for  debt  of  husband,  318,  1938. 
Whin  devisee  of  mortgaged  land  entitled  to  have  mortgage  discharged  by  executor, 

340,341. 
By  whom  mortgage  should  be  paid  cfier  sale  made  subject  thereto,  341-346. 
Not  affected  by  charge  of  debts,  372. 

Of  railroad  includes  rolling  stock  subsequently  acquired,  1615. 
Of  property  not  owned,  treated  as  covenant  to  convey  upon  aequisition  of  title,  1619. 
Asses  by  assignment  of  bond,  1667,  2008. 

Parol  evidence  to  convert  deed  into,  965,  1016,  1986-1989,  2002,  2005. 
R^ormalion  on  ground  thai  debt  exceeds  sum  named,  1002. 
Right  of  Redemption. 
Forfeiture  of  mortgaged  estate  at  law,  on  non-payment  at  the  appointed  time,  1952. 
Right  to  redeem  in  equity,  ib. 
Right  to  redemption  cannot  be  g^ven  up  by  contract  at  the  time  of  the  mortgage, 

1953,  1984. 
Or  by  subsequent  agreement,  1984. 

but  release  of  equity,  upon  adequate  consideration,  nLstaified,  1985,  1986. 
burden  of  proof  is  on  mortgagee,  1984. 
Or  fettered  by  confining  it  to  a  particular  time,  or  a  particular  class,  1953,  1986. 
And  tliese  principles  apply  in  every  instance  where  a  conveyance  is  made  as  a  security, 

independently  of  the  form  in  which  it  may  appear  on  the  face  of  the  papers,  1983, 

1991. 
And  to  trawlers  of  personalty  as  well  as  of  land,  1990. 
ImmaterieU  that  no  written  evidence  of  debt  exists,  1991. 
Mortgage  may  exist  when  there  is  no  debt,  1991-1993,  1996. 
TeH  is  whether  consideration  is  a  loan,  1996. 

Mortgagee  cannot  obtain  a  collateral  advantage  not  strictly  belonging  to  the  con- 
tract, 1953. 
As  the  conversion  of  interest  into  principal,  ib. 
An  agreement  to  pay  a  commission  to  the  mortgagee,  1954. 
That  he  should  be  receiver  with  a  commission,  ib. 
Or  if  an  auctioneer,  that  he  should  receive  a  commission  upon  a  sale,  ib. 
A  cotemporancous  agreement  to  convey  other  property  at  a  certain  price,  ib. 
Making  the  mortgaged  pro^pjerty  unreoeemable  on  non-]^yment  at  a  certain  day, 

on  a  further  payment  being  made  bv  the  morteagee,  ib. 
Agreement  for  a  preference  of  pre-emption  valid,  ib. 
But  the  terms  must  be  strictly  complied  with,  ib. 
Where  mortgagee  agrees  to  receive  less  than  sum  due,  it  must  be  paid  on  the  day 

agreed  upon,  ib. 
Where  mortgage  is  in  the  nature  of  a  family  arrangement^  the  time  of  redemption 

may  be  limited^  1956, 
Mortgage  may  be  given  to  secure  a  sum  larger  than  that  advanced,  when,  ib. 
Whiter  absolute  deed  is  mortgage  depends  on  nature  of  consideration,  1986. 
Parol  evidence  admissible  to  prove  eonsiderationi  1957,  1986-1988. 
When  consideration  is  antecedent  debt  which  still  subnsts,  deed  is  mortgage,  1989. 
So  where  grantor  agrees  to  repay  consideration,  ib. 
Fraud  or  duress,  ib. 

Retention  of  possession  by  grantor,  1989,  1999. 
Aliter  when  consideration  is  saHrfactUm  of  precedent  debt,  1996. 
Question  one  of  fact,  1997. 

Iked  upon  condition  not  generally  mortgage,  1993. 
Deed  and  cotemporancous  d^easanee  eoneUtiUe  mortgage,  ib. 
VOL.  n. — 133 
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MORTGAGE,  continued. 

But  they  must  be  between  same  pariieSj  ib. 

If  defeasance  not  recorded^  eonveyanee  treated  as  unreeordod  mortgagej  ib. 

jRetnedy  of  mortgagor  ia  in  equity,  1991. 

Nature  of  an  eauity  of  redemption,  ib. 

Is  an  estate  in  tne  land,  ib. 

May  be  devised  and  dealt  with  as  the  land,  ib. 

Husband  may  be  tenant  by  the  curtesy  of  it,  ib. 

Since  dower  Act  wife  dowable  of  it,  id. 

Descends  as  lanos,  1958. 

Mortgagor  of  advowson  entitled  to  present  on  a  vacancy,  ib. 

Executor,  and  not  heir,  entitled  to  money  due  on  a  mortgage  in  fee,  ib. 

Who  may  redeem,  1967,  1968. 

Every  one  having  interest  in,  or  lien  upon,  land  may  redeem,  2006. 

Person  entitled  to  redeem  entitled  to  a  conveyance  and  the  title  deeds,  when,  196S. 

Practice  on  redemption  by  a  tenant  for  life,  u). 

Mortgagee  not  bound  to  convey  to  person  who  has  bought  only  a  part  of  the  mort- 
gaged estate  and  has  not  accepted  the  title,  ib. 

Person  entitled  to  redeem  cannot  before  appointed  time,  1969. 

If  he  does  not  pay  then,  six  months'  notice  of  his  intention  to  pay  is  necessary,  ib. 

Mortgagee,  after  proper  notice,  refusing  tender  of  a  sufficient  sum  must  pay  cost  of 
suit  tor  redempnon,  ib. 

Bill  of  mortgagor  for  redemption,  not  paying  at  the  appointed  tim^,  dismissed,  ib. 

Though  tenaer  made  before  notice  to  aismiss,  ib. 

Time  within  which  redemption  was  allowed  previous  to  3  &  4  Will.  4,  c.  27,  ib. 

What  was  considered  a  sufficient  acknowledgment  of  mortgagor's  title,  ib. 

Effect  of  lapse  of  time  under  3  &  4  Will.  4,  c  27,  s.  28, 1970,  1971. 

Wliere  lapse  of  time  would  preclude  recovery  in  ejectment  U  vnll  prevent  redemptum^  200& 

28th  section  of  the  Act  is  retrospective,  1971. 

Time  does  not  run  whilst  the  possession  of  the  mortgagee  may  be  referred  to 
another  title,  when,  ib. 

What  is  an  acknowledgment  of  mortgagor's  title,  under  3  &  4  WilL  4,  c.27,B.28i, 
1972, 1971. 

Acknowledgment  of  mortgagee  binds  his  lessee,  1972. 

of  tenant  in  tail  those  in  remainder,  ib. 

of  one  of  several  mortgagees  himself  alone,  ib. 

Arrears  of  interest  on  mort^^e  debt,  how  far  recoverable,  1973-1977. 

As  to  a  suit  for  the  redemption  of  lands  in  Canada,  1977, 

Right  of  redemption  forfeited  by  concealment  of  former  mortgage,  when,  ib. 

Against  whom  absolute  deed  may  be  shown  to  be  mortgage,  2005. 

Beconveyance  of  mortgaged  estate  when  directed  nnder  Common  Law  Prooednrp 
Act,  ib. 
Foreclosure  of  Mortoaoe. 

Mortgagee  may  pursue  his  remedies  at  law  and  in  equity  at  the  same  time,  1961. 

Whore  an  equity  of  redemption  may  be  foreclosed,  ib. 

He  must  offer  to  redeem  prior  encumbrances,  1902. 

Sale  when  decreed  previous  to  the  Chancery  Improvement  Act,  ib. 

If  mortgage  be  of  a  dry  reversion,  ib. 

Or  security  where  scanty,  ib. 

Or  bill  praying  sale  taken  pro  confcsso,  ib. 

When  mortgagor  made  executor,  ib. 

Or  if  heir  and  personal  representative  of  mortgagor,  being  the  same  person,  admits 
deficiency  of  personal  estate,  ib. 

In  case  of  infant  heir  or  devisee  of  mortgagor,  with  the  mortgagee's  consent,  whhh 
would  be  most  beneficial,  sale  or  foredosure  order,  ib. 

Right  to  redeem  or  foreclose  whether  co-relative,  ib. 

Practice  when  questions  of  priorities  between  co-defendants  are  raised  in  a  fere- 
closure  suit,  1963. 

Jurisdiction  to  order  sale  instead  of  a  foreclosure  enlarged  by  Chancery  Improve- 
ment Act,  ib. 

Principles  on  which  the  Court  acts  in  directing  a  sale  under  the  Act,  1964. 

As  to  the  right  and  remedies  of  a  mortgagee  of  a  share  of  a  colliery  co-pttrtnershif. 
ib. 

In  Ireland  sale  has  alwavs  been  ordered,  ib. 

Time  for  payment  or  reaemption,  where  allowed,  ib. 
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MORTGAGE,  wntinued. 
Foreclosure  when  opened,  and  on  what  terms,  1964-1966. 
As  to  costs  of  disclaiming  defendant  in  a  foreclosure  suit^  1966. 
Mortgage  cannot  be  impeached,  by  defendant,  for  fraad  in  a  foredosure  suit,  ib. 
Only  by  a  cross  bill,  ib. 

Railway  debenture  holders  not  entitled  to  decree  for  foreclosure  sale,  ib. 
Power  of  sale  hy  contract,  ib. 
By  Act  of  Parliament,  ib. 

Power  of  sale  does  not  affect  right  to  foreclosure,  ib. 
After  death  of  mortgagor,  bill  may  be  filed  by  mortgagee  for  administration, 

where,  ib. 
Bill  for  foreclosure  may  be  filed  afler  decree  in,  1967. 
Distinction  between  costs  in.  different  suits,  ib. 
Conditional  Sale. 
What  amounU  to,  1993. 
Distinction  between  a  mortgage  and  an  absolute  sale,  with  proviso  for  repurchase, 

1954. 
In  the  latter  case  the  terms  of  the  contract  must  be  strictly  complied  with,  1954, 

.    1995. 
8o,  where  there  is  an  absolute  sale,  with  subsequent  agreement  for  a  repurchase, 

1955,1956,1996. 
Distinction  between  a  mortgage  and  an  absolute  conveyance,  with  collateral  agree- 
ment for  a  repurchase,  1958. 
In  the  latter  case,  heir  entitled  to  money  on  a  repurchase,  ib. 
Mortgage  may  be  assigned  by  mortgagee  alone,,  ib. 
When  no  prior  inddfUdness  existe,  intention  of  parties  at  time  of  conveyance  govema^ 

1999. 
Grantor  remaining  in  poueaaion,  1989,  1999. 
In  doubtful  eaaeSf  conveyance  generally  construed  mortgagCy  1995. 
Conveyance  in  satitfaetUm  of  pr^-ezisting  debt  not  a  mortgage^  1996,  1998. 
AliUir  when  debt  subsists,  1989,  1996. 
Question  one  offact^  1997. 

Conveyance  with  cotemporaneovA  or  subsequent  agreement  to  reeonvey  not  mortgage,  un- 
less consideration  ts  loan,  1998-2002. 
Parol  evidence  admissible  to  show  true  nature  of  transaction,  2002. 

aliter  in  Pennsylvania,  fudess  inatntments  bear  different  dates,  2002-2005. 
Estate  of  Mobtqaoee. 
Legal  title  may  be  used  in  any  way  not  inconsistent  with  equity  of  mortgagor,  2006. 
Mortgagee  may  bring  ^ectment,  ib. 

recover  refU.  ib. 

bui,  unless  %n  possession,  cannot  maintain  trespass,  2007. 
Mortgagee  eon  only  use  legal  title  as  security,  ib. 

Outstandina  legal  estate  no  defence  to  ejectment  or  partition  by  mortgagor,  ib. 
Statutes  reducing  mortgagees  estate  to  mere  lien,  ib. 
Estate  ceases  on  aaJtUfaetum  of  debt,  ib. 
Mortgagees  estale  sM  under  attachment,  2008. 
Mortgagor's  estate  bound  by  lien  of  judgment,  ib. 
Absionment  of  Mobtoaoe. 
Without  concurrence  of  mortgagee  assignee  takes,  subject  to  equities  and  accounts 

between  them,  2007,  2008. 
Effect  of  declaration  of  no  set  off,  1673,  2009.    See  Volume  I,  876-880. 
Payments  by  mortgagor  to  mortgagee  without  notice  of  a  transfer  valid,  1959. 
8o,  if  action  be  brought  in  the  name  of  the  mortgagee,  on  a  bond  or  oovenant,  the 

assignee  can  only  recover  what  is  due,  ib. 
But  mortgagor  not  allowed  for  payments  to  persons  not  authorized  to  receive 

them,  ib. 
Assignee,  without  privity  of  the  mortgagor,  cannot  turn  interest  due  into  principal, 

1960. 
8ecus,  if  the  assignment  is  with  the  privity  of  the  mortgagor,  ib. 
Except  as  against  subsequent  encumbrancers,  of  whom  there  is  notice,  ib. 
Mortgagee  m  poflsession,  assigning  without  the  assent  of  the  mortgagor,  answer^ 

able  for  profits  before  and  after  assignment^  ib. 
Semble,  not  if  mortgagor  evades  service  of  subpoena,  to  foreclose,  ib. 
Mortgagor  not  chargeable  with  costs  of  transfer  made  without  notice,  interest 

having  being  duly  paid,  ib. 
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MORTGAGE,  wnHnued. 
Stranger,  to  whom  mortgage  ia  assigned  for  less  than  is  due,  entitled  as  against 

mortgagor  and  his  heirs  to  whole  sum  due,  ih. 
And  semhle,  against  subsequent  encumbrancer  or  creditors,  ih. 
Prior  encumbrancer  purchasing  puisne  encumbrance  without  notice  of  one  inter> 

yening^  entitled  to  whole  sum  due,  1961. 
Secns,  if  with  notice,  ib. 
Person  standing  in  a  fiduciary  relation  to  the  mortgagor,  entitled  ovlj  to  what  he 

paid,  ib. 
80  is  the  heir-at-law,  as  against  a  purchaser  or  creditors,  ib. 
But  heir  or  trustee  purchasing  encumbrance  to  protect  encumbrance,  entitled  to 

what  is  due  on  the  security,  ib. 
Arrears  of  rent  do  not  pass  by  an  ordinary  assignment  of  a  mortgage,  ib. 
AssignmejU  of  debt  trom^ere  mortgage^  1667,  2008. 
Aliter  of  auignmetU  0/  tStaU^  ib. 
Utdeu  eofUrary  ifUent  appearSf  ib. 

£ffeet  of  tranter  of  one  of  Beverai  demand*  aeeured  by  mme  morigage^  2008,  2009. 
Mortgagor  may  redeem  from  mortgagee  or  aatiffnee  purehaeing  ai  sale  mnder  exerem  af 

power,  1985. 
Aliler  niken  premises  are  sold  to  third  person  or  assignee  purchases  at  judicial  saU^  ik 
AccouNTiKO  Between  Mobtoagor  and  Mortoaqeb. 
Mortgagor  in  possession  not  bound  to  account  for  rents  to  mortgagee,  1977. 
Nor  his  agent,  ib. 

Nor  any  person  claiming  under  him  as  a  volunteer,  ib. 
Mortgagee  must  account  from  the  time  he  takes  possession,  ib. 
When  annual  rests  will  be  directed  against  mortgagee  in  possession,  1977,  1978. 
Effect  of  tender  by  mortgagor,  1979. 
Mortgagee  holding  over  after  payment  will  be  charged  with  balance  and  interest, 

lb. 
When  with  costs,  ib. 

Liable  only  for  fair  rents  and  profits,  and  willful  default,  when,  ib. 
Chargeable  with  rents  aetuaUy  or  eonstmctively  received,  2010. 
Or  unth  occupying  rent,  ib. 

Liable  for  damage  done,  as  pullins  down  buildings  improperly,  1079. 
For  destroying  or  losing  the  title  deeds,  ib. 
For  assigning  estate  to  an  insolvent  person,  ib. 
Mortgagee  in  possession  of  part  of  estate  not  charged  as  having  been  in  poopcasioB 

of  Uie  whole  estate,  ib. 
Allowances  made  to  mortgagee  in  possession,  ib. 
For  necessary  repairs,  1980,  2010. 
For  protecting  the  title  of  the  mortgagor,  1980. 
For  money  laid  out  in  improvements,  with  the  consent  or  aoquieBoence  of  the  moit- 

gapor,  1980,  2010. 
8ecus,  if  without  his  consent,  ib. 

But  mortgagee  ailowed  for  valtue  of  permanent  improvements  when  he  is  entitled  to  con- 
sider himsdf  seised  of  absolute  etOaie,  2011-2014. 
Not  allowed  for  speculations  or  adventures,  as  in  opening  mines  or  quarries,  1981. 
Nor^  if  opened,  for  a  large  expenditure,  ib. 

No  inquiry  directed  as  to  lasting  improvements,  in  the  absence  of  evidence,  ib. 
Mortgagee  in  possession  may  cut  timber  and  open  mines,  when,  ib. 
Must  not  permit  others,  being  the  adjacent  owners,  to  work  mines  under  estate,  ib. 
Mortgagee  of  houses,  when  he  may  insure,  1982. 
Employment  of  ship  by  mortgagee,  ib. 
Where  lower  rate  of  interest  has  been  paid  by  mistake,  mortgagee  may  claim  the 

difference,  ib.    See  Marshalling. 
Agreement  not  acted  upon  for  a  lon^  time,  by  a  mortgagor,  to  release  cqsity  d 

redemption,  does  not  disentitle  him  to  surplus  on  sale  of  the  mortnged  estates, 

1982,  1983. 
See  Penalties  and  FoRPErrmiEs— Purchaser  Bona  Fide  WrrHOtrr  Kotecb. 

MORTGAGE  OF  WIFFS  INHERITANCE. 
For  husband's  benefit,  her  estate  considered  only  as  a  surety,  1926^  1926. 
Wife  entitled  to  exoneration  out  of  husband's  estate,  ib. 
And  wiU  be  discharged  by  any  aetqftho  creditor  by  which  this  right  is  impmrtd,  m  tti 

eureise  preiveniedf  1939. 
Eqyiily  thus  ereated,  binding  on  subsequent  purchasers  ioith  notice,  ib. 
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MORTGAGE  OF  WIFE'S  INHERITANCE,  conHnued, 

Not,  as  is  laid  down  in  Taie  y.  Austinf  postponed  to  other  crediton  of  her  husband, 
1926. 

At  all  events  where  wife  mortgages  her  separate  estate,  ib. 

Is  entitled,  after  payment,  to  prove  as  a  creditor  on  his  bankraptcy,  ib. 

And  such  creditors  etmsequendy  cannot  eUUm  subrogation  against  ketj  193S. 

Wife  entitled  to  be  recompensed  oat  of  produce  of  estate  of  husband  mortgaged 
with  her  own,  1939.  , 

Jh'MribtUum  {^proceeds  of  sale  of  mortgaged  landj  318, 

Whether  her  estate  vnU  he  discharged  by  gift  of  time  to  kvuband,  1928.    See  SubetT. 

Debt  most  be  the  husband's,  1929. 

Presumption  that  money  borrowed  by  the  husband  on  the  mortgage  of  his  wife's 
estate,  is  for  his  benefit,  ib. 

Parol  evidence  admissible  to  relAit  presumption,  ib. 

But  not  to  prove  transaction  different  from  what  it  appears  on  the  instrument)  1930. 

Wife  may  waive  her  right  to  exoneration,  when,  1980. 

Will  not  do  so  by  borrowing  further  sum,  ib. 

Estate  considered  to  be  wife's,  when  she  has  power,  when,  ib. 

Secus,  when  mortgaged  under  joint  power,  ib. 

Although  equity  of  redemption  is  reserved  to  the  husband  and  his  heirs,  trust  re- 
sults to  wife,  1930-1932,  1940. 

Unless  intention  of  wife  appears  to  alter  limitation  of  equity  of  redemption, 
1932-1938. 

Wif^s  mortgage  considered  as  voiwUary  eonveganeey  in  regard  to  her  huabandf  1940, 1941. 

StattUortf  provisions  prohibiting  such  mortgage,  1941. 

MORTGAGEE. 
Mature  Restate  of,  2006. 

When  third,  may  gain  priority  over  second,  10. 

First,  entitled  to  preference  over  second,  though  latter  tpos  without  notice,  31. 
When  a  purchaser  for  value,  32. 
Bights  of  successive  mortgagees  to  relief  from  payment  of  paramount  encumbrance, 

296.    See  Mabshalling. 
Meqistraiion  of  svhsetpunt  eonxeganee  not  notice  to  mortgagee,  310-312. 
with  power  of  sale,  not  allowed  to  profit  by  sale^  616,  1985. 
Costs  o^  when  acting  as  his  own  solicitor,  ol7. 
Of  undivided  share,  may  file  bill  for  fer^osure  and  partition,  881. 
Liability  of,  in  possession,  2010-2014. 
Marshalling  in  favor  of  and  against.    See  Mabshaixino. 
See  MoBTOAOB — Notice — Pubchaseb  Bona  Fide  Without  Notice. 

MORTGAGOR. 

When  subrogated  to  mortgagee  as  mean  of  obtaining  indemnity  from  pwrehaser,  284.  Su 

Subrogation. 
Nature  of  estate  of,  2007. 
See  Mortgage. 

MOTHER. 

When  entided  to  custody  of  children.    See  Infants. 
When  required  to  maintain  chUd.    See  Infants,  3. 

MULTIPLICITY  OF  SUITS. 
Interposition  of  eqtuty  to  prevent,  859. 

MUTUALITY. 
When  neoessary  to  obtain  specific  performance.    See  Specifio  Pebfobkakcb. 

NEAR  RELATIONS. 
Gilts  between.    See  Undue  Influence— Voluntabt  Donation. 

NECESSARIES. 
For  Infants.    See  Infants,  8. 

NEED. 

When  ground  for  setting  aside  gift,  1245. 

NEGLIGENCE. 

'  Injury  to  the  debtor  by  the  nealigenee  of  the  creditor,  with  regard  to  the  securities  or 
remedies  of  the  debtor,  wiu  discharge  the  debt  to  the  eaUeni  of  ikt  if^ury,  805,  306, 
312.    See  Subeooatioh. 
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NEGLIGENCE,  corUinued, 

When  bar  to  equitable  relief,  1372,  1373. 
Constructive  notice  by  reason  of,  123.    See  Notice. 
See  Purchaser  Bona  Fide  Without  Notice. 

NEGOTIABLE  SECURITIES.    &»  Promissory  Note. 

NEW  TRIAL. 
Jurisdiction  of  equity  to  entertain  bill  f or ,  1377. 

NO  OFF  SET. 
Effect  of  declaration  of  1673.    See  Volume  i,  876-880. 

NOTE.    See  Promissory  Note. 

NOTICE.    See  Purchaser  bona  fide  Without  Notice — Registration. 

Purchaser,  with  notice  of  equitable  right,  bound  hy  it,  117. 

SOf  of  a  purchase  ofehatteUf  61-64,  195,  196. 

Cannot  defeat  right,  by  acauirin^  legal  estate,  117. 

Doctrine  rests  on  presumea  fraud,  ib. 

Notice  of  a  contract  to  sell  or  lease  binding  on  subsequent  purchaser,  ib. 

So,  of  defective  or  equitable  mortgage,  118. 

Or  a  lien  for  unpaid  purchase  money,  ib. 

Or,  of  a  trust,  ib. 

Or,  of  unregistered  conveyance,  ib. 

But  notice  of  the  unregistered  conveyance  must  be  clearly  proven,  ib. 

Constructive  notice  sufficient,  ib. 

Purchaser  without  notice  may,  though  he  afterward  acquires  notice,  gain  prioiitj 
by  registration,  40, 119. 

As  may  a  subsequent  encumbrancer,  119. 

Purchaser,  with  notice  from  purchaser  without  notice,  protected,  33, 34,  40,  95, 119, 
226. 

So  is  purchaser  without  notice  from  purchaser  with  notice,  ib. 

Even  in  the  case  of  a  charity,  119. 

Trust  attaches  upon  trustee  selling  and  taking  reconveyance  hoax  purchaser  with- 
out notice,  120. 

Purchaser  with  notice  not  bound  by  voluntary  settlement,  ib. 

Assignee  of  equitable  encumbrance  takes  subject  to  all  equities  affecting  it^  120. 

Assignee  of  equity  takes  subject  to  all  prior  equities,  although  without  notice  of  their  ex- 
istence at  the  time  of  the  assignment,  50-61,  70,  71. 

Whether  purchaser  of  equity  will  have  such  notice,  66-72. 

Creditors  not  affected  by  notice  of  equities  attaching  after  judgment,  33,  95-99. 

When  purchaser  at  sheriff* s  sale  Uuces  subject  to  prior  equities,  33,  92,  94,  95. 

Vendor  not  bound,  by  notice  of  mortgage  by  the  purchaser,  120. 

Nor  of  sub-sale  by  him,  121. 

Notice  before  payment  of  purchase  money,  though  it  may  be  secured,  and  a  convey- 
ance executed,  sufficient,  144. 

Or  before  conveyance,  though  purchase  money  be  paid,  ib. 

Or  due  acknowledgment  of  a  deed  by  a  married  woman,  ib. 

Proof  of  notice,  ib. 

Actual  notice,  121,  144. 

question  of  faet^  144. 

Mere  vague  reports  will  not  amount  to,  121. 

Must  proceed  from  some  one  interestea  in  the  property,  121,  146-149. 

But  knowledge  or  positive  information  derived  from  any  source  sufficient,  146-149. 

Notice,  whether  actual  or  constructive,  must  be  sufficiently  certain  to  furnish  definite  m- 
formation,  or  afford  the  means  of  obtaining  it,  153, 154,  223. 

How  far  necessary  to  notify  debtor  upon  assignment  of  chose  in  aetion,  1579. 

Of  equitable  assignment,  1665.    See  E<^uiTABi<£  Assignment. 

Constructive  notice,  38-40,  121,  223. 
question  of  law,  145. 

not  evidence  of  actual  knowledge,  145,  155, 156, 157. 
definition  of,  by  Eyre,  C.  B.,  and  Wigram,  V.  C,  121, 122. 
doctrine  not  to  be  extended,  167. 

Presumption  of  notice  depends  on  facts  and  circumstances,  149-153. 

May  be  rebutted  by  them,  157,  158. 

Everything  which  amounts  to  actual  knowledge,  or  which  warrants  the  presumption  that 
the  purchaser  either  knew  or  remained  wilfully  ignorant,  operates  as  notice^  146-156. 
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NOTICE,  continued.  ' 

Unless  the  communication  was  not  onu  wMch  should  have  put  the  pwrchaser  upon  inquiry, 

161. 
Or  dtie  diligence  uxts  used  in  inquiring,  without  discovering  the  truth,  ib. 
How  far  sueh  inquiry  must  be  prosecuted,  162-164. 
Purchaser  put  on  inquiry  cannot  rely  on  statement  of  vendor,  169-162. 
In  Pennsylvania,  a  purchaser  who,  when  put  on  inquiry^  fails  to  inquire  of  vendor,  will 

be  affected  with  notice  of  all  he  would  have  learned  if  latter  had  disclosed  true  state  of 

ease,  165. 

biU  this  is  unsound,  16«>-168. 
Public  Act  of  Parliament  notice,  140. 
But  not  a  private  one,  ib. 
Even  if  made  a  public  act,  ib. 
Nor  an  act  or  commission  of  bankruptcy,  140. 
As  to  protection  given  by  recent  Acts  to  parties  dealing  with  bankrupts,  ib. 

1.  Constructive  notice  by  negligence  or  fraud. 

That  which  is  sufficient  to  put  a  person  upon  inquiry,  is  notice,  123. 

That  legal  estate  is  in  another,  ib. 

Of  easements,  from  state  of  premises. 

That  title  deed;)  are  in  posse.^ion  of  another,  when  it  affects  purchaser  with  notice 

of  a  claim,  ib. 
When  absence  of  title  deeds  will  affect  with,  123,  124. 

2.  Constructive  notice  by  recital  or  reference. 

Notice  in  a  deed  leading  to  another  fact,  is  notice  of  it,  124,  154,  189.  191. 

Notice  of  a  post-nuptial  settlement,  notice  of  articles  previous  U)  marriage,  125. 

Concurrence  in  a  deed  of  parties  interested  as  devisees,  notice  of  will,  ib. 

The  fact  of  different  lessors  joining  in  a  renewed  lease,  notice  of  their  title,  ib. 

The  fact  of  married  woman  being  party  to  an  under-lease,  notice  of  her  title,  ib. 

Purchaser,  with  notice  of  a  deed,  boimd  by  its  contents,  ib. 

Purchaser  will  have  constructive  notice  of  everything  which  appears  on  the  face  of  the  title 
papers,  under  which  he  claims,  145,  154,  189-192. 

doctrine  not  applicable  in  contest  between  vendor  and  vendee,  146. 

Or  which  w  a  necessary  inference  from  the  matters  they  contain,  189-192. 

Biit  such  notice  must  be  certain,  or  capable  of  being  reduced  to  certainty,  192. 

Notice  of  a  lease  imparts  notifc  of  its  covenants,  125. 

In  cases  of  specific  performance,  notice  of  lease  not  notice  of  unusual  covenants,  126. 

It  is  a  question  of  bona  fides,  ib. 

Purchaser  not  bound  to  inquire  after  instrument  which,  by  possibility,  may  affect 
subject  of  purchase,  ib. 

As  after  a  deed,  when  he  has  only  notice  of  a  draft,  ib. 

Or  after  a  settlement,  which  he  is  informed  does  not  affect  subject  of  purchase,  127, 
128. 

Purchaser  bound  with  notice  of  contents  of  deed  referred  to  in  particular  of  sale, 
128. 

Secus,  where  the  vendor  states  the  contents  thereof  to  him,  ib. 

How  far  purchaser,  from  heir-at-law,  bound  by  notice  of  the  ancestor's  will,  ib. 

Purchaser  from  assignees  of  insolvent  debtor  not  affected  by  constructive  notice  of 
their  negligence  in  sale,  129. 

Assignee  of  charity  lease  takes  with  notice  of  facts  showing  its  invalidity,  ib. 

Secus,  where  the  facts  depend  on  circumstances,  dehors  the  deed,  ib. 

Purchaser  with  notice  of  articles  of  doubtful  construction,  ib. 

General  recital  of  mortgages  is  notice,  ib. 

Notice  that  a  person  had  given  a  judgment  or  warrant  of  attorney,  notice  of  mort- 
gage, ib. 

Notice  of  charge,  though  ina(*curate,  sufficient,  ib. 

In  Penny  v.  Waits,  notice  of  a  devisee  in  consideration  of  a  release  of  a  legacy,  no- 
tice of  an  agreement  for  a  conveyance  of  the  devised  estate,  ib. 

Penny  v.  Watts  disapproved  of,  130. 

Notice  of  an  expired  annuity,  no  notice  of  deed  creating  it,  ib. 

Purchaser  of  e.<<tate  not  affected  with  notice  of  fsicts  which  he  might  have  found 
out  if  he  had  not  been  content  with  a  short  title  to  a  portion  of  it,  ib. 
.*?.  Constructive  notice  by  possession. 

Possession  constructive  notice  of  title  of  party  in  possession,  180. 

Whether  notice  is  United  to  title  of  occupant  or  extends  to  that  of  person  under  whom 
he  holds,  187-189. 


2120  IKBBX. 

NOTICE,  amtinued. 
Possession  must  be  suffieientUf  distinei  and  unequivoeiU  to  put  jmrekaaen  on  their  ffward, 

180, 182. 
And  must  toast  ai  time  cf  aaUj  186,  187. 
Presumption  of  notice  from  possession  may  he  r^ntUed  hy  proof  of  acts  or  omusiimi  of 

party  in  possessiony  <tf  a  nature  to  mtidead  purchaserSy  182,  183. 
As  where  a  grantor  records  a  grant  and  remcuns  in  possession  ttnder  an  vnreeoried 

agreement  with  the  granttt,  184,  185. 
Or  hy  showing  thai  the  purchaser  was  unable  to  asoeriain  the  truth  by  proper  imqwy, 

187. 
Effect  of  possession  as  notice  under  the  recording  acts  of  this  couniry^  187-185. 
Where  possessor  has  recorded  one  titUf  possession  will  not  be  notice  of  another  wltel  u 

unreeordedj  183. 
Possession  taken  under  one  titlcy  when  notioe  of  another  acquired  wubseqttentiyy  185, 18& 
Poflsession  of  vendor  not  notice  of  lien  for  purchase  money  if  reoeipi  appeuB  in 

the  conveyanoe,  133. 
Vendors  having  been  long  out  of  poraewion  not  notice,  lb. 

4.  Constructive  notice  by  tenancy. 

Purchaser  bound  by  equities  of  the  occupiers  of  land,  130. 

Doctrine  in  this  country,  187-189. 

As  by  a  contract  of  a  tenant  for  a  lease,  130. 

Or  for  purchase,  131. 

Thougn  it  be  posterior  to  the  lease  under  which  he  held,  ib. 

Doubted  by  the  Vice  Chancellor  in  Penny  v.  Watts,  whether  oocupatioo  be  ooticr 

of  an  agreement  not  connected  with  it,  ib. 
Concemins^  right  to  easement,  ib. 
Bights  of  burial,  ib. 
Purchaser  not  bound  to  inquire  after  title  of  last  occupier,  when  the  posscBBon  i» 

vacant,  132. 
Of  receipt  of  rents,  is  notice  of  instrument  under  which  they  are  paid,  ib. 
Possession  of  corporeal  hereditament  notice  of  tide  under  which  it  is  held,  ib. 
Not  necessary  that  possession  should  be  visible,  ib. 
Or  actively  asserted,  ib. 

Lessee  entering  without  inquiries,  affected  by,  ib. 
And  sub-lessee,  ib. 
And  tenant  from  year  to  year,  ib. 
Summary  of  law,  by  Turner,  L.  J.,  133. 
Notice  of  tenancy  not  notice  of  lessor's  title,  ib. 
Assignee  of  lease  not  bound  to  notice  all  the  circumstances  under  which  leswr 

derived  his  title,  ib. 

5.  CoNSTRUcnvE  notice  between  pbincipai«  and  aoent. 

Notice  to  agent,  attorney,  counsel,  director,  or  trustee,  is  notice  to  principal,  131 

145,  168, 172. 
Whether  agency  is  express  or  implied,  169. 
When  they  are  concerned  for  vendor  and  purchaser,  134. 
Even  although  they  be  vendors,  ib. 
Or  for  mortgagor  and  mortgagee,  ib. 
Though  solicitor  affect  to  act  as  principal,  ib. 
Notice  to  solicitor  in  the  country  is  notioe  to  person  acting  in  a  canse  by  town 

agent,  ib. 
Is  binding  upon  infants  where  sale  Lb  made  under  decree,  ib. 
Or  conveyance  is  made  to  third  person,  ib. 
Notice  muRt  be  in  same  transaction,  134,  145, 156, 168, 170, 179. 
Unless  previoudy  acquired  knowledge  is  remembered  and  principal  should  haee  heok 

informed,  175,  176. 
But  proof  of  this  must  he  dear,  176, 177. 
Or  unless  it  be  in  a  transaction  closely  oonnected  with  another,  135. 
Principal  not  chargeable  with  notice  of  matters  brought  to  knmdedge  of  a^genl  wkm 

latter  is  acting  for  himself  or  third  person,  170, 175. 
Principal  affected  with  notice. 

1.  When  agent  receives  actual  notioe  in  same  tranaaotion,  134,  145,  168,  179. 

2.  When  agent  has  constructive  notice  (f  matters  principal  would  haoe  leamed  if  ht 

had  acted  for  himself  178,  179, 180. 

3.  Where  agent  has  knowledge  tdneh  woM  render  his  conduct  framduUmi  ^  ht 

bought  for  himsdf,  172,  180. 
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NOTICE,  c<mtinu4sd. 
Sir  J.  Wigraio's  opinion  in  Fuller  v,  BenneUf  135-137. 
Knowledge  mUHt  be  material  to  transaction,  ib. 
Sole  solicitor  does  not  necessarily  act  for  both  parties^  so  as  to  affect  tKem  with, 

138. 
Nor  solicitor  or  agent  employed  to  do  a  mere  ministerial  act,  138, 177, 178. 
When  frand  by  solicitor  affects  his  client  with,  138, 177. 
Client  or  principal  affected  with  notice  of  trost  known  to  solicitor  or  agent,  though 

latter  may  have  committed  fraud  relative  to  the  trust,  139, 177. 
Aliter  when  agent  is  acting  for  both  parties,  177. 

When  Corparationa  hound  by  knondedge  of  officers  or  directors,  140,  168,  171-175. 
Constructive  notice  in  dealings  with  executors,  administrators,  and  trustees,  140. 
Notice  to  one  joint  tenant  not  notice  to  aU,  169. 

6.  CoXSTRUCriVE  NOTICE  BY  US  FK2n>EN8. 

Binding  upon  purchasers  without  notice,  142, 192-202. 
Principle  on  which  doctrine  is  founded,  143, 192, 193. 
Interlocutory  decree,  142. 
Decree  to  account,  ib. 

Operates  as  notice  of  all  matters  seiforthtaith  sufficient  certainty  to  iarfonn  apurekaser,  192. 
But  not  unless  information  thus  communicated  be  certain,  197. 
Nor  unless  suit  be  prosecuted  vrith  due  dOdgeneSf  199. 
Limited  to  subject-matter  of  bill,  197. 
by  jurisdiction  qf  Cburl,  193. 
And  only  extends  to  purchases  made  from  the  parties  during  eontinuanee  <^  the  suit,  198. 
Does  not  invalidate  act  done  subsequently  by  virtue  of  anteixdent  right,  198. 
Does  not  continue  after  judgment  or  decree,  201. 
Effect  off  when  chattels  are  in  question,  105, 196. 
Negotiable  instruments,  196. 
Some  specific  claim  must  be  made  in  the  suit  to  subject  thereof  to  be  a£fected  by  it, 

143. 
But  lis  pendens  will  not  affect  purohasem  without  express  notice,  unless  registered, 

ib. 
And  will  affect  a  person  with  notice  of  an  equitable  claim  of  one  defendant  against 

another,  when,  143. 
Filing  of  special  case  taken  as  Us  pendens,  144,  193. 
Registration  of  lis  pendens  may  be  vacatea  by  the  Court,  ib. 
Liability  of  solicitor  for  not  registering,  ib. 

7.  CONSTRUCrnVE  notice  BT  JUDOMSNT  OB  DEOBEB. 

A  judgment  is  not  notice,  140. 

Unlefls  a  search  has  been  made,  ib. 

Title  depending  on  vendor  not  having  notice  of  registered  judgment  not  forced  on 
purchaser,  ib. 

Under  old  law,  purchaser  with  notice  bound  by  judgment,  though  not  docketed, 
when,  ib. 

Purchaser  now  not  bound  by  a  judgment^  even  with  notice  of  it,  unless  registered, 
141. 

Or  of  unregistered  decree,  ib. 

Be-registration '  of  judgments,  and  decrees  of  judgments  removed  from  inferior 
Courts,  judgments  in  the  counties  palatine,  in. 

Writ  of  execution  must  now  be  registered  and  issued,  to  affect  purchasers  or  mort- 
gagees, ib. 

Though  with  notice,  ib. 

Be-registration  of  crown  debts,  ib. 

Irish  judgments,  effect  o^  142. 
'    Decree,  after  determination  of  suit,  not  notice,  ib. 

Except  to  parties,  ib. 

8.  CONSTRUCTIYB  NOTICB  BT  REGIS' BATION. 

Begistration  not  of  itself  notice,  lit",  144. 

Aliter  in  the  United  States,  204. 

Distinction  between  English  and  Tr'sh  Begistry  Acts,  119. 

Doctrine  of,  has  no  application  to  British  ships  duly  registered,  ib. 

Presumption  of  notice  on  search  of  register  may  be  rebutted  by  evidence  showing 

the  period  searched,  144. 
Begistration  is  notice  of  all  deeds  and  instruments  which  the  law  requires  to  be  recorded, 

and  which  are  dmy  recordid  in  eomplianoe  with  the  law,  204,  205,  206. 
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NOTICE,  corUinued, 

But  not  oth4irwise^  nor  unless  the  property  is  sufficiently  desenbed  in  the  deed,  20o,  206. 
Nor  unless  the  true  nature  of  the  grant  or  eontraet  is  apparent  on  tJiefacc  of  the  record,  ib. 
Record  of  a  deed,  siihjeci  to  an  unrecorded  defeasance,  wiU  m^  operate  as  notiot,  wr  U 

valid  against  suhseqitent  purchasers,  206,  207. 
Registry  is  not  notice  to  prior  purchasers,  nor  of  conveyances  made  by  parties  who  hose  wo 

title  of  record  at  the  time  of  the  registry,  210-212. 
Registry  only  notice  to  those  who  claim  through  the  grantor  whose  deed  is  recorded,  20S, 

209. 
When  registered  deed  is  not  notice  to  grantor  it  is  not  notice  to  those  daitning  under  Jum, 
^    40-42. 
Notice  of  unregisteTed  deed  vnU  supply  want  of  registry,  as  against  subsequent  purehasen, 

37-39,  98,  213,  299. 
But  when  registry  is  necessary  to  validity  against  creditors,  the  want  of  registration  «di- 

not  he  supplied  by  notice,  218,  224-227. 
And  the  same  rule  applies  to  unregistered  mortgages,  ib. 
tJxcept  iclien  the  law  is  otherwise  by  statute,  ib. 

Whether  such  notice  must  be  acttuU  or  may  be  merely  constructive,  37-40,  93,  221-234. 
Actual  notice  necessary  in  some  of  the  Stales  by  statute,  215. 
What  notice  necessary  to  render  an  unrecorded  equity  valid  against  a  recorded  eonteyantt 

of  the  legal  title,  219,  220.    See  Pukchaser — Reoistbatiok. 
When  of  three  successive  purchasers  the  second  has  notice  of  the  first,  and  the  third  of  the 

second,  but  not  of  the  first,  the  first  will  have  priority  over  both  the  others  to  the  eiiaU 

of  the  right  or  interest  of  the  second,  216. 

OFF  SET.    See  Set  Off. 

ORDER  AND  DISPOSITION.    See  Equitable  Assignment. 

PARAPHERNALIA. 
Marshalling  assets  to  preserve,  248.    See  Mabshaxuko. 

PARENT   AND    CHILD.     See   Infants— Undue    Influence— Voluktabt 
Donation. 

PAROL  EVIDENCE. 

When  admissible  to  determine  nature  of  legacy,  612,  633,  674-676.    See  LbOACT. 

In  cases  of  double  legacy,  733-735.    See  Kepetition  of  Lsqact. 

Admissible  to  identify  property  bequeathed,  674. 

Or  when  words  in  wUl  are  insensiole,  ib. 

Specific  legacy  may  be  shown  to  be  general,  675, 

When  testator's  oral  or  written  deJarations  admissible,  676,  810-812. 

Equity  arising  on  extrinsic  evidence  may  be  nbutted  by  Wee  andenoe,  676. 

In  cases  of  ademption  and  satisfaction,  758,  767-769,  781,  803-807,  809-812.    Stt 

Satisfaction,  4,  6. 
Inadmissible,  in  absence  of  fraud  or  mistake,  to  aiter  written  eontractf  944,  971, 1011* 

doctrine  in  Pennsylvania,  966,  973. 
Admissible  to  prove  consideration,  946,  947,  964,  1031,  1986-1989. 
Where  contract  rests  partly  in  writing  and  partly  in  parol,  944,  946. 
Inadmissible  to  incorporate  antecedent  oral  stipiuation  into  wnUcn  agreement,  944, 963w 
Principle  applied  to  com  of  landlord  amd  tenant,  945. 
Bills  of  sale,  UQ, 

Applicable  to  unsealed  instruments,  945,  974. 
Estoppel  by  reason  of  oral  stipulation  knowingly  omitted,  946. 
Where  grant  or  promise  of  one  party  is  in  writing,  while  obligation  of  other  remaiss  n 

parol,  946,  947,  978. 
Admissible  to  prove  collateral  or  distinct  controjct,  947. 
When  memorandum  may  be  explained  by,  947,  948. 
Tendency  to  restrict  admission  of,  ib. 
Declarations  on  delivery  of  deed  or  bond  inadmissible  at  law  to  restrict  opoxUiou  pf  »- 

strumenl,  949. 
But  fraud  inducing  execution  may  be  shown  by,  950-958,  978. 
Admissible  to  establish  resulting  trust,  964. 

When  deed  converted  into  mortaage  by,  965,  1016, 1986-1989,  2002^  2005. 
To  show  promise  upon  which  a  bequest  was  founded,  978. 
Admissible  to  prove  that  writing  is  not  drawn  in  aeoordanee  with  intention  cfparda,  97^ 

994. 
In  cases  of  mistake  of  law,  985. 
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PAROL  EVIDENCE,  wrUinutd. 
Erroneous  descriptimt  of  stdyeet-matter,  988* 
When  p'lrol  evidence  of  mistake  or  fraud  admiagible  to  ohiain,  eta  well  as  resist,  specific 

perfonnance,  991-1010. 
To  reform  mortgage  when  debt  exceeds  sum  namedy  1002. 
To  reform  writing  within  statute  of  frauds,  1001-1010. 
InadmisHible  to  prove  promise  to  perform  act  not  required  by  instrument,  and  failure  to 

perform  such  act  not  of  itsdf  frauds  1014-1016. 
Subsequent  parol  modification  of  antecedent  written  contract,  1020-1025. 
Writing  altered  by  oral  testimony  becomes  parol,  1028. 
Admissible  to  show  that  wife's  mortgage  was  for  husband's  benefit,  1929. 
Bat  not  to  contradict  mortgage,  1930. 
See  Specific  Performance— Statute  of  Frauds. 

PARTIAL  ASSIGNMENT. 
Efi'ect  of,  1642-1646.    See  Equitable  Assionment. 

PARTITION. 

Jurisdiction  in  equity  as  to,  880,  894. 

Extends  to  the  partition  of  incorporeal  hereditaments,  918. 

Not  to  the  determination  of  adverse  or  conflicting  legal  titles,  898,  900-903. 

In  such  cases  the  bill  may  be  retained  until  after  the  decision  of  the  legal  question  at  law, 

9o;. 

But  defendant  will  not  be  allowed  to '  oust  jurisdiction  by  futile  objections,  903. 
When  the  title  claimed  by  the  plaintiff,  or  set  up  adversely  by  the  defendant,  is  efpiitable 

or  depends  on  equitable  principles,  equity  may  pronounce  on  the  question  of  title,  and 

then  proceed  to  the  partition,  903,  904. 
I%e  power  of  equity  does  not  extend  to  sale,  even  where  theproperty  cannot  be  dividedtoith- 

out  injury^  915. 
But  has  been  enlarged  in  some  of  the  States  of  the  Union  by  stalute,  ib. 
Writ  of  partition  abolished,  880. 

Partition  of  copyholds  decreed  under  4  &  5  Vict.  c.  35,  ib. 
Not  previously,  unless  by  enforcing  performance  of  contract,  ib. 
Or  where  there  were  freeholds  and  copyholds  to  be  divided,  ib. 
Decree  for,  is  matter  of  right,  881. 
But  right  may  be  waived  by  agreement,  908-910. 
Not  necessary  that  all  parties  interested  should  be  bound  by  it,  881. 
Decree  obtained  by  or  against  tenant  for  life,  ib. 
Tenant  for  life  determinable  on  marriage,  ib. 
Or  tenant  for  term,  ib. 

Remainderman  not  in  esse  bound  by  decree  against  tenant  for  life,  ib. 
Bill  can  only  be  filed  by  a  person  in  possession,  881,  895. 
When  possession  will  be  presumed,  895. 

When  tenant  in  common  not  in  possession  can  maintain  partition,  896-898. 
Purchaser  of  undivided  share  at  sheriffs  sale  may  maintain  partition  before  entering,  896. 
Bill  for  foreclosure  and  partition  may  be  filea  by  mortgagee  of  shares,  881. 
Not  incident  to  foreclosure  or  redemption  suit,  ib. 
PlaintifTs  bill  dismissed,  if  no  title  be  shown,  ib. 
Defendant  cannot  impeach  common  source  of  title,  899. 
Defendant  may  show  equitable  riaht  to  complainants  share,  900. 
Reference  previous  to  commission,  on  small  &ilure  in  proof  of  title,  or  if  the 

interests  of  the  parties  are  uncertain,  881. 
Bill  for,  cannot  be  made  the  means  of  trying  a  disputed  title,  882,  898,  902,  903. 
Semble,  disputed  question  may  be  tried  by  consent  in  suit  for,  882. 
When  co-tenant  may,  in  bill  for,  demand  an  account,  911. 
Court  may  charge  snare  with  servitude  or  easement,  912. 
Death,  after  decree,  of  person  entitled  to  share,  882. 
Inconvenience  or  difficulty  of  making  partition  no  objection,  882,  907,  911. 
Nor  is  diminution  in  value,  906. 
Partition  of  a  single  house,  882. 
Convenience  of  parties  considered,  882,  907,  915. 
Tenant  in  common  entitled  to  his  own  share  in  severalty  irrespective  of  vnshes  of  covenants, 

905,  906. 
Principle  on  which  commissioners  should  proceed,  883. 
Should  onlv  draw  lots  as  to  shares  as  a  last  resort,  884. 
Should  make  separate  return  if  they  cannot  agree,  ib. 
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PARTITION,  continued. 
Court  cannot  appoint  person  to  draw  lots,  ib. 
Sum  of  money  or  rent  awarded  in  equity  for  ejqnality  o^  ib. 
Could  not  have  been  done  under  suit  of  partition,  ib. 
Not  awarded  by  oommissioners  unless  directed  by  decree,  ib. 
Wktn  compensation  for  improvements  allowed,  882,  916-918. 
If  joint  owner  has  received  more  than  his  share  of  rents,  885. 
Charged  with  occupation  rent  if  he  has  been  in  possession,  ib. 
Not  entitled  to  allowance  for  repairs  unless  so  charged,  ib. 
Partition  of  mill,  ib. 

advowson,  ib. 
In  last  three  cases  no  commission  necessaiy,  ib. 
Sale  of  advowson  under  Partition  Act,  186iB,  ib. 
Of  a  man  or,  ib. 

Does  not  affect  right  of  third  parties,  ib. 
As  rights  in  common,  ib. 
Estate  of  mortgagee,  ib. 
May  be  confined  to  aliquot  share  of  plaintiff  where  there  are  sererai  defendants, 

886. 
Perfected  by  reciprocal  conveyances,  after  allotment  by  commissioners,  ib. 
When  shares  are  minute,  estate  vested  in  trustee  with  directions  to  convey,  ib. 
Day  given  to  infants,  ib. 

Except  when  1^1  estate  is  in  trustees,  ib.  ^     • 

Or  when  infant  is  declu^  a  trustee,  or  under  the  Trustee  Act,  1850,  ib. 
Conveyances  were  not  necessary  on  partition  at  law,  ib. 
Costs  in  cases  of,  887. 

Of  infimts  or  lunatics  may  be  raised  out  of  shares,  888. 
Of  purchaser  made  party  by  amendment,  ib. 
Decree  as  to  title  deeds  on,  ib. 
As  to  proceedings  under,  ib. 
Exceptions  to  return  of  the  commissioners,  ib. 
Not  set  aside  on  light  grounds,  ib. 
As  for  mere  inequality  in  value  of  allotments,  ib. 
Set  aside  when  ai^rent  returns  are  made,  ib. 
Where  there  is  a  ^ross  error  of  judgment,  ib. 

If  made  by  commissioners  upon  an  understanding  with  some  of  the  parties,  ib. 
Approved  of  by  Court  sometimes  without  commission,  ib. 
Sale  directed  instead  of,  when,  before  Partition  Act,  1868,  889. 
Partition  Act,  1868,  889-«91. 

Bill  for  sale  under,  must  contain  prayer  for  partition,  891. 
It  may  be  added  by  amendment^  ib. 
4th  section  of  Act  is  retrospective,  ib. 

Onus  of  showing  that  sale  ought  not  to  be  ordered  thrown  on  parties  opposing  ^  ib. 
Sale  imperative  when  asked  lor  by  owners  of  a  moiety  or  npwud,  wnen,  ib. 
Whether  imm^ate  sale  can  be  ordered  when  parties  are  out  of  the  jurisdiction^  ibi 
Practice  in  such  cases,  ib. 
Sale  directed  when  infjemts  are  interested,  892. 
Whether  it  should  take  place  in  chambers  or  by  auction,  ib. 
Injunction  after  decree  tor,  to  restrain  waste  when  granted,  ib. 
Jurisdiction  of  the  Inclosure  Commissioners  as  to,  ib.    See  DowxB. 
Under  the  Incumbered  Estates  Act,  in  Ireland,  ib. 
By  parol,  cannot  be  questioned,  when,  ib. 
What  liens  discharged  hy  saie  in,  919. 
Rule  in  Pennsylvania  as  to  eoets  in,  ib. 

PAETNERSHIP. 

(htgoing  partners  entitled,  as  againxt  partners  assuming  partnership  dd>t,  to 

to  securities  of  partnership  creditors,  277,  281. 
Ptir.ner  mortgaging  individual  property  for  partnership  debt  is  eurety,  ae 

gauged  premises,  282. 
Ujxn  ieaJth  of  one  partner  liabilities  are  cast  on  survivor,  392. 
Ass  gnment  <if  partnership  property,  by  surviving  partner,  for  hen^  of  hia 

tors,  invalid  against  execution  issued  on  firm  judgment,  ib. 
Sqxjraie  creditors  postponed  to  partnership  creditors  in  distribution  (^  partnenkip  i 

392,  393. 
Paramount  right  of  partnership  ereditors  depends  on  eqwitUs  of  the  pear1mer$i  393, 396. 
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PARTNERSHIP,  wntinued, 
Partnen  eannot  appropriate  joint  <uteta  to  payment  of  prwate  debts,  393,  394. 
Aasiffnment,  by  iriMdvent  firm^  wkich  put»  Mparate  eredHors  on  Uvd  with  peartnankip 

creditors,  it  invalid,  394. 
A  levy  for  separate  debt  will  yield  to  a  subsequent  Uoy  for  a  ddft  due  hy  the  firm,  394, 

395. 
Whether  property  he  real  or  personal,  395. 
Nature  of  liability  of  partners  to  their  creditors,  395,  896. 

Creditors  cannot  foUow  assets  into  hands  of  bona  fide  purchaser  from  partnership,  396. 
Unless  they  are  therthy  wrongfully  hindered  and  delayed,  ib. 

So  where  partner  makes  bona  fide  sale  cf  his  interest  infirm  to  his  co-partners,  397-399. 
Distinction  between  such  sale  and  absolute  aesignment,  405. 
But  interest  of  outgoing  partner  may  be  transferred  in  such  manner  as  to  create  a  trust, 

399. 
Where  co-partners  have  no  lien  on  partnersk^  ^eetsfor  payment  f^ partnership  IvabiJiltiM 

no  pr^erence  can  be  daimed  ily  creditors,  399. 
So  in  case  of  dormant  partner,  400. 
When  transfer  by  one  partner,  or  contfersion  infirm  property  into  separate  property,  is 

valid,  397-399,  400-402,  414,  415. 
Eaeh  member  infirm  has  equitable  lien  on  whole  stock  for  payment  of  joint  debts,  403. 
When  injunction  awarded  omd  receiver  appointed,  40£^  4(^i. 

Dissolution  affirm,  or  death  of  member,  does  not  extinguish  equities  af  partners,  404. 
Effect  (f  absolute  assignment  by  retiring  partner,  405. 
re2ea«e,406. 

insolvency  (f  remaining  partner,  407. 
Effect  of  levy  and  sale  of  partnership  assets  for  separate  debt,  408. 
Doctrine  in  Pennsylvania,  410-414. 
Order  of  distribution  of  joint  and  several  assets,  416-429. 
In  England,  and  most  of  the  States  of  this  country,  the  separate  creditors  have  a  prior  right 

to  the  separaie,  and  the  joint  creditors  to  the  joint,  assets  in  both  bankruptcy  and 

insolvency,  416-418. 
AlUer  in  others,  423-429. 

But  where  there  is  no  joint  estate,  separate  assets  will  be  distributed  equally,  418. 
When  creditor  holding  joint  and  several  security  for  debt  of  bankrupt  firm,  must  elect 

ayainst  which  estate  he  will  proceed,  419. 
Distribution  in  administration  of  estaU  ^deceased  partner,  ib. 
When  lien  acquired  by  joint  creditor  will  be  set  aside  in  favor  of  separaJte  creditor,  420, 

421. 
Apportionment  of  profits  of  partnership  between  legatee  for  Ufe  and  reversioner^  716,  721. 
Chntraets  for  partnership  not  specifieaUy  Cf^oreedf  1103. 
When  debts  may  be  set  off,  1341. 

PART  OWNER. 
Of  ship,  not  entitled  to  commission  as  ship's  husband,  619,  520. 

PAYMENT. 

WHl  operate  as  purchase  in  equity,  when  made  with  the  intention  qf  purchasing,  and  by 

those  entitled  to  buy,  286,  287. 
By  one  eoUateraUy  liaiie,  operates  as  purchase,  ib. 
Unless  made  and  received  as  extinguishment,  286. 
By  stranger,  when  purehasCf  287-290. 
Stranger  cannot  purchase  debt  without  creditor's  consent,  289. 
Subrogation  not  enforced  in  favor  of  volunteer,  287. 
Wm  not  operate  as  extinguishment,  unless  made  on  behalf  of  debtor,  and  authorised  and 

ratified  by  him,  287-290.    See  Payment,  VoL  i^-^post  Subrooation. 
Effect  of  payment  by  one  under  mistaken  supposition  that  (^ligation  on  his  pari  existed, 

290,  291. 
Of  smaller  sum,  in  satt^aetion  of  greater,  when  vaUd  as  compromise,  1729-1731. 

PECUNIARY  LEGACY. 

When  assets  marshalled  in  favor  of.    See  Mabbhaixiko,  4. 

PENALTIES  AND  FORFEITURES,  RELIEF  AGAINST. 
Ground  of  the  jurisdiction  for  relief  against^  2023,  2044. 
Origin  of,  ib. 
Doctrine  at  law,  2044. 
Relief  in  the  case  of  the  penalty  upon  a  bond  to  secure  payment  of  money,  2023. 


2126  INDEX. 

PENALTIES  AND  FORFEITURES,  RELIEF  AGAINST,  conUnwd. 
In  the  case  of  aa  estate  forfeited  hy  non-payment  of  mortgage  money,  2024, 20U, 

2045. 
When  penalty  ia  to  secure  performance  of  some  collateral  act,  iasae  quantum 

damnificatus  directed,  2024. 
Contract  for  the  payment  of  a  larger  sum  than  was  advanced,  if  not  repaid  at  the 

time  appointed,  relieved  against  in  equity,  2024,  2055,  2056. 
Secus,  where  there  is  a  contract  to  accept  a  less  sum  than  is  dae  if  paid  at  a 

certain  day,  otherwise  the  whole  amount  due,  2025. 
A  stipulation  for  the  a/xeUroHon  of  the  payment  of  principal^  on  d^andt  ni  the  paymnt 

of  interestf  ia  not  viewed  at  a  forfeiture,  and  i»  equaUy  valid  ol  law  amd  in  eqvitg, 

2049,  2050. 
When  obligor  entitled  to  notice  of  arrival  of  time  for  payment,  2051. 
When  a  stipulation  for  the  payment  of  a  sum  certain  in  the  event  vf  a  breach  of  eoutad 

or  condition  will  be  viewed  as  a  penalty,  or  as  litpiidaied  damages,  2052-2tt56. 
Covenant  for  payment  of  money  by  instaUmeiUs,  2050. 
Contract  for  acceleration  of  payment  not  in  the  nature  of  penalty,  ib. 
Recoverv  of  penalty  at  common  law  for  breach  of  agreement,  ib. 
Actual  damages  only  recoverable  under  8  &  9  Will.  38  c.,  ib. 
And  relief  given  generally  against  aforfeiiure  or  penalty  inaured  by  the  mm-paymeid  tf 

a  sum  certain,  on  the  payment  of  principal  and  interest,  2044. 
Not  in  general  for  a  forfeiture  incurred  by  the  non-performance  (^  an  ad  in  pais,  wkUu 

the  injury  inflicted  by  the  breach  is  certain  or  susceptible  qf  exact  eomputoJtiony  2(M7. 
Relief  granted  in  equity  against  forfeiture  for  non-payment  of  rent,  under  15  &  16 

Vict  c.  76,  2020,  2027. 
Where  party  proceeds  at  law  upon  breach  of  other  covenants  aa  well  aa  for  non- 
payment of  rent,  what  relief  given  in  equity,  2027. 
Relief  given  where  lease  is  void  on  non-payment,  as  well  as  where  re-entrr  is 

required,  2028,  2044. 
New  lease  noi  now  requisite  on  relief  being  given  against  forfeiture,  ib. 
Jurisdiction  given  to  Courts  of  common  law  to  relieve  from  forfeiture  on  dod- 

payment  of  rent.  ib. 
Relief  not  given  for  breach  of  covenant  to  repair,  2029. 
Effect  of  acquiescence,  ib. 
Relief  not  given  agidnst  breach  of  covenant  to  lay  out  a  specific  som  in  r^ain. 

2029-2031. 
Notice  from  landlord  unnecessary,  2031. 
Breach  of  covenant  to  erect  houses  not  relieved  against,  2032. 
As  to  burthen  of  proof  in  an  ejectment  for  forfeiture  for  breach  of  covenant,  ib. 
Where  literal  performance  of  a  covenant  has  been  prevented  by  onavoidable 

accident,  fraud,  surprise,  or  ignorance,  not  willful,  eqoi^  will  relieve,  ib. 
Or  where  landlord  stands  by  and  looks  on,  ib. 
Effect  of  acquiescence  in  breach  of  covenant  at  law,  ib* 
acquiescence,  2047. 
negligence,  2045. 
wiUful  breach,  ib. 
Life  insurance  office  not  allowed  to  insist  on  a  forfeiture  after  misrepresentation  hx 

agent  causing  it,  2032. 
Subsequent  distinct  forfeitures  not  relieved  against,  ib. 
Relief  may  be  granted  to  a  tenant  of  a  lunatic's  estate,  when  beneficial  to  the 

lunatic,  2033. 
No  relief  until  recently  against  breach  of  covenant  to  insure  against  damage  bj 

fire,  ib. 
Insurance  in  lessor's  name  only,  not  a  breach  of  covenant  to  insure  in  the  nanw  (d 

le8Aor  and  lessee,  ib. 
Relief  now  afforded  in  equity  under  22  <&  23  Vict.  c.  35,  2033,  2034 
At  common  law,  under  23  <&  24  Vict.  c.  126,  2034. 

No  relief  agaihst  breach  of  covenant  to  cultivate  land  in  a  hosbandlike  inannec,ib. 
Or  not  to  carry  on  trade  without  license,  ib. 
Or  not  to  assign  without  license,  ib. 
Or  not  to  sutler  persons  to  use  a  road  over  land,  ib. 
No  relief  grant^  in  equity  for  some  breaches  where  there  are  others  on  wkicb 

relief  cannot  be  granted,  2035. 
W^aiver  by  acceptance  of  rent^  at  law,  ib. 
In  equity,  ib. 
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PENALTIES  AND  FORFEITUKES,  RELIEF  AGAINST,  continued. 

Effect  of  notice  to  repair,  after  breach  of  covenant  to  repair,  2036. 

No  relief  against  forfeiture  on  non-payment  of  calls  to  a  company  engagped  in  a 
public  undertaking,  2036,  2046. 

Forfeiture  may  relieve  shareholder  from  being  a  contributor,  2037. 

Unle»)  shares  forfeited  ultra  yires^  ib. 

Or  fraudulently,  ib. 

Liability  of  post  members  of  companies  in  respect  of  shares  extinguished  by  for- 
feiture, when,  2038. 

No  impliea  power  in  joint*stock  company  to  forfeit  shares,  ib. 

Or  in  co-adventures  in  mining  adventure  on  the  cost-book  principle,  ib. 

Power  by  contract  most  be  strictly  followed,  ib. 

No  relief  against  an  Act  of  Parliament,  ib. 

Nor,  in  the  absence  of  fraud  or  acquiescence,  against  forfeitures  of  customary  es- 
tates or  copyholds,  ib. 

Copyholder  in  equity  relieved  against  illegal  seizure,  ib. 

Against  forfeiture  to  secure  payment  of  rent,  or  fines,  when,  ib. 

Specific  performance  decreed  where  penalty  is  to  secure  performance  of  contract, 
2038,  2039. 


Party  cannot  elect  to  pay  penalty,  2039. 
Plaintiff  cannot  have  specific  perfo 


specific  performance  and  the  penalty,  ib. 

Must  elect  in  which  Court  he  will  proceed,  ib. 

Right  to  insist  on  penalty  may  be  waived,  2040. 

No  relief  where  contract  is  to  pay  an  additional  sum  on  doing  a  particular  act,  ib. 

Which  he  will  not  be  restrained  from  doing,  2041. 

Nor  can  ho  protect  himself  from  discovery,  ib. 

Additional  sum  not  to  be  considered  as  a  penalty,  because  disproportioned  to 
damages  caused  by  doing  a  particular  act,  ib. 

Fraudulent  acquiescence,  by  landlord,  ground  for  relief,  2042. 

Question  is  one  of  construction  whether  sum  is  to  be  considered  as  a  penalty  or 
liquidated  damages,  ib. 

Specific  performance  of  agreement  to  lease  refused  after  acts  of  forfeiture,  ib. 

But  a  strung  case  of  forfeiture  must  be  made  out,  2043. 

Where  forfeiture  doubtful,  specific  performance  decreed,  ib. 

And  plaintiff  put  upon  terms  in  the  proceedings  at  law,  ib. 

Specific  performance  not  refused  on  mere  breach  of  covenant  to  repair,  where 
there  is  no  clause  of  re-entry,  ib. 

Although  acts  of  forfeiture  committed  with  reference  to  a  contract  for  a  lease,  con- 
tract to  purchase  the  fee,  if  independent,  enforced,  ib. 

Fotfeiiure  relieved  on  subttawHai  eompUanee  with  oontraetf  2046. 

Not  relieved  against  condition  preeedentf  2047. 

Nor  unless  parties  can  be  restored  to  original  position^  ib. 

Eauity  will  not  enforce  forfeitwre,  2048. 

nhen  specific  performance  enforced^  2049. 

PENALTIES-LIQUIDATED  DAMAGES. 

Equity  will  not  allno  either  party  to  acontract  to  stipulate /or  anything  more  thanaeompensa* 

tion  in  ease  of  breach^  2052-2056. 
Rule  the  same  at  law  as  in  equUy,  ib. 
And  when  the  injury  ivfiictea  is  certain,  or  capable  of  being  reduced  to  certainty  by  com' 

putationf  a  stipulation  for  anything  more  will  be  regarded  as  a  penalty,  a^/ainst 

which  relief  wiU  be  afforded,  2057-2060. 
When  the  injury  is  uncertain,  the  parties  may  fix  the  amount  of  compensation  by  agree- 

ment,  ib. 
Relief  against  covenant  intended  as  equivalent  for  unfulfilled  undertaking,  2056,  2059. 
When  time  may  be  made  essence  of  contract,  2059. 
Stipulations  for  the  payment  of  a  sum  certain  genendly  valid  as  liquidated  damages,  2052- 

2056. 
Unless  the  amount  thus  fixed  as  compensalion  manifestly  exceeds  the  amount  of  injury 

which  will  result  from  the  breach,  ib. 
'  Whether  the  existence  of  such  excess  may  be  shown  by  extrinsic  evidence  or  must  appear  by 

caleulalion,  2060,  2061. 
Courts  inclined  to  construe  such  stipulations  as  penalties  and  not  as  liquidated  damageB, 

2060,  2061,  2067-2069. 
But  if  intention  was  to  liquidate  damages,  equity  will  not  interfere,  in  absence  of  frauds 

undue  injuence,  or  mistike,  although  amount  is  excessive,  2061,  2062. 
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PENALTIES— LIQUIDATED  DAMAGES,  coiUinMed, 
Effect  of  stipulation  for  the  payment  of  one  and  the  same  turn  for  breaches  varying  m 

amount  and  naturCy  2054,  2063,  2064. 
Where  same  liability  is  imposed  whether  breach  entire  or  partialy  2066. 
Where  particular  covenant  is  singled  out,  2063. 
Where  stipulation  includes  various  particulars,  forming  a  whole,  2064. 
Application  of  these  rules  to  contracts  of  sale,  2057,  2058,  2064,  2065. 
To  contracts  against  pursuing  a  trade  or  profession  vfithin  certain  limits,  2052,  2053. 
Whether  covenantor  has  option  of  complying  with  contract  or  of  paying  amount,  2069- 

2072. 
Contract  cannot  be  speeifieaUy  enforced  by  party  seeking  to  eompd  liquidation  of  damages, 

2072. 

PENDENTE  LITE. 
Effect  of  alienation  upon  right  of  spee^  performanee.    See  Specific  Performajtcb. 

PERFOBMANCE, 

Of  continuing  contract,  1079-1082. 

PERFORMANCE  OF  A  COVENANT. 

1.  Purchase  in  fee  of  lands  allowed  to  descend,  performance  of  a  covenant  to  pvir- 

chase,  settle,  and,  835,  848. 
Or  of  a  covenant  to  convey  and  settle,  where  covenantor  has  no  real  estate,  83^ 
Whether  express  devise  is  'performance,  848. 
Lands  purchased  of  less  vidue,  a  performance  pro  tanto,  836. 
Although  heir  be  not  the  person  interested  in  the  performance  of  the  covenant, 

lands  bound  in  his  hands,  ib. 
Immaterial  whether  lands  be  not  purchased  within  time  appointed,  ib. 
Or  at  diiferent  times,  in  small  parcels,  ib. 
Or  without  the  consent  of  the  trustees,  though  required,  ib. 
Case  of  Lechrnere  v.  EaH  of  Oarlide,  836-8^.  . 
Doctrine  applicable,  though  covenant  was  to  paj  money  to  trustees  to  be  laid  oat 

in  land,  838. 
But  not  by  expenditure  on  lands  vested  in  trustees,  839. 
Doctrine  applicable  where  the  obligation  to  purchase  arises  under  an  Act  of  Psar- 

liament,  ib. 
Where  estate  covenanted  to  be  settled  has  been  exchanged,  480. 
Or  where  it  is  optional  to  settle  lands  or  rent  charge,  unless  intention  to  settle  a 

rent  charge  be  shown,  ib. 
Assignment  of  a  mortgage  on  an  estate  purchased,  no  objection,  ib. 
Lands  descending,  which  covenantor  had  at  the  time  of  a  covenant,  pointing  at  a 

future  purchase,  not  a  performance  of  it,  ib. 
Nor  if  lanos  purchased  are  of  a  different  nature  or  tenure  from  those  covenanted 

to  be  purchased,  ib. 
Covenant  to  secure  jointure  out  of  after-acquired  estates,  applicable  to  estates  then 

contracted  for,  ib. 
Covenant  to  purchase  land  a  mere  specialty  debt,  841. 

Will  not  create  a  lien,  as  against  a  purchaser  or  mortgagee  without  notio^  ib. 
Equity  of  redemption  of  l^ds  purchased  in  performance  of  covenant  liable  to  h, 

ib. 
Price  paid  for  lands,  in  the  absence  of  fraud,  considered  their  value,  ib. 
Lands  purchiwed  by  trustees^  under  an  obligation  to  lay  out  money  in  lands,  to  be 

taken  in  fulfillment  of,  lb. 
Trust  funds,  if  improperly  invested,  will  be  followed,  842. 
Purchase  by  husband,  with  consent  of  trustees,  of  property  not  authorized  by  the 

settlement,  ib. 
Further  sum  paid  by  husband  for  lands,  purchased  pursuant  to  trusts,  considered 

as  an  advancement,  ib. 

2.  Devolution,  by  intestacy  of  husband,  of  share  of  personalty  to  his  widow,  equal  to 

or  greater  than  the  sum  which  he  covenanted  to  leave,  or  that  his  execator 

should  pay  her,  a  performance  of  the  covenant,  ib. 
If  share  be  less,  a  performance  pro  tanto,  ib. 
Immaterial  whether  wife  takes  out  administration,  ib. 
Slight  difference  between  leaving  and  paying,  or  tne  time  of  payment,  in  the  oore- 

nant,  not  attended  to,  ib. 
Doctrine  applicable  where  covenant  Ib  to  pay  to  trustees,  ib. 
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PERFORMANCE  OF  A  COVENANT,  cmtinued. 
Covenant  to  pay  or  assign  moiety  of  real  and  personal  estate  to  wife,  part  performed 

bj  devolution  of  one-third  of  personalty  on  husband's  intestacy,  843. 
A  gift  by  will  not  a  performance  of  covenant  to  leave  widow  a  certain  sum,  ib. 
Unless,  although  there  be  a  will,  the  personal  j^^^P^i^y  ^  divisible,  according  to 

the  Statute  of  Distributions,  ib. 
Principle  not  applicable  where  the  covenant  is  to  pay  interest  of  a  sum  of  money 

for  lifcj  844. 
Or  an  annuity,  845. 

Nor  where  husband  covenants  to  pav  a  sum  in  his  lifetime,  845. 846. 
Entire  covenant  not  divided  by  holding  one  part  performed,  wnen  another  part  is 

not,  847. 
Distinction  between  cases  of  satisfaction  and  performance,  847,  848. 
To  give  a  child  an  equal  share  with  others,  ib. 
See  Satisfaction,  5. 

PERISHABLE  PROPERTY.    See  Conversion  of  Rbbidub. 

PERSONALTY. 
Primary  fund  for  payment  of  debts  and  legacies,  257,  323. 
But  not  for  debts  of  third  person,  though  charged  on  land,  341. 
When  beauest  of,  for  pavment  of  debts,  bars  StaiuU  of  lAmitalions,  383,  384. 
Marshalling  Mtween  legatees  and  devisees.    See  Mabshaxj^ino,  4. 
See  R£Ai«  Estate. 

PHYSICIAN. 

When  gift  to,  from  patient,  set  aside,  1230.    See  Undijis  Influence— Voluntaby 
Donation. 

PORTION. 
Satisfied  by,  or  when  satisfaction  oi^  legacy.    See  Satisfaction,  1,  2. 

POSSESSION, 
When  operative  as  constructive  notice.    See  Nones,  3. 

POSSIBILITY. 
Not  ai«ignable  at  law,  .1559, 1623. 
Except  by  king,  1559. 
When  assignable  in  equity,  ib.    Su  Eqititable  Assignment. 

POST  OFFICE.    See  CoNTHACfT. 

POWER  IN  NATURE  OF  TRUST. 
Doctrine  as  to.    See  Implied  Tbust,  2. 

POWER  OF  ATTORNEY.    See  Letter  of  Attorney. 

POWER  OF  REVOCATION. 

When  voluntary  deed  roomed  on  ground  of  absence  qf,  1250-1266. 

POWER  OF  SALE. 

When  an  equitable  assignment,  1654. 

PRECATORY  WORDS. 

When  trust  implied  from,  1834.    See  Implied  Trust. 

PRINCIPAL  AND  AGENT. 

When  principal  affected  by  knowfedge  of  agent,  134.    See  Notice — Surety. 
When  gift  to  agent  set  aside,  1227.    See  Undue  Influence — Voluntary  Dona- 
tion. 

PROMISSORY  NOTE. 

When  valuable  consideration  for  purchase  of  land,  82-87.    See  Purchaser  Bona 

Fide  Without  Notice. 
When  parol  evidence  admissible  to  explain,  974.    See  PAROL  EVIDENCE. 
Negotiation  of,  when  restrained,  1354. 
When  amounting  to  equitable  assignment  of  fund,  1650-1653. 
Effect  of  aUeratUm  of,  1907,  1908. 

Accepted  in  payment  of  debt  due,  implies  agreement  to  wait  until  maturity  of,  1915, 1916. 
Acceptor  or  maker  not  entitled  to  equities  €f  surety  as  against  holder,  1917,  1918. 

PUBLIC  POLICY. 
Assignment  against,  1599, 1631-1648.  Su  EquiTABLE  Asbioniient,  1— Marrxaos. 

VOL.  n. — 134 
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PURCHASE. 

Oj  titles  on  speeulaiionf  token  wdidf  1631,  1632. 

PURCHASER 
Bights  and  liabilities  under  executory  eonlraet  for  sak  of  real  estaiej  1089,  1108-1 110, 

1112,  1138-1143. 
When  entitled  to  speeifie  performance.    See  Specific  Performance. 

PURCHASER  WITH    NOTICE.     See   Notice,   1— Purchaser   Bona   Fibe 
Without  Notice. 
Deed  may  he  rt^ormed  a^ainstj  989. 

PURCHASER  BONA  FIDE  WITHOUT   NOTICE.     See  Noticb—Bbomtra- 

TION. 

Who  is,  32, 33,  60, 57-59. 

I^ea  of,  has  no  application  between  legal  titles^  or  in  courts  of  law,  45,  46. 
Obtaining  legal  title  at  time  of  his  purchase,  protected  against  prior  equitable  Tight,  4. 
May  get  in  outstanding  legal  estate,  4,  37,  47,  60,  71. 
Or  an  unsatisfied  legal  mortgage,  even  pendente  lite,  5. 
If  done  before  decree  to  settle  priorities,  ib. 

Even  where  equitable  title  depends  on  forged  or  revoked  will,  5,  6. 
Principle  departed  from  in  Carter  v.  Carter,  ib. 
Comments  on  Carter  v.  Caarter,  by  James,  L.  J.,  7,  8. 
Purchase  cf  pretended  legal  title  wUl  entitle  purchaser  to  proteeUon  even  where  he  aaquires 

no  actual  title,  5,  6,  36. 
Purchaser  from  agent  of  apparent  owner  not  in  possession,  cannot  plead  that  he  is, 

when,  9. 
Protected  where  he  has  the  best  legal  right  to  call  for  legal  estate,  ib. 
And  whether  the  purchase  be  of  realty  or  personalty,  9,  43. 
Cestui  que  trust  of  trust  fund,  where  a  breach  of  trust  has  been  made  good  by  the 

application  of  another  trust  fund,  considered  as,  ib. 
Purchaser  not  protected  where  he  obtains  legal  estate  from  trustee,  with  notice  of 

trust,  9,  34,  49,  70. 
Whether  purchaser  from  ceaiui  que  tru^  is  affected  with  notice,  69. 
Trustee  ior  successive  encumbrancers  cannot,  by  conveying  legal  title  to  one,  give 

him  priority,  10,  34. 
Third  mortgagee  without  notice  may  get  legal  estate  from  the  first,  thoogh  he  has 

notice  of  the  second  mortgage,  10,  33,  37,  47,  70. 
JReason  of  doctrine,  96. 
Semble,  not  protected  by  conveyance  of  a  dry  trust  estate,  or  of  a  satisfied  term  from 

a  trustee  witli  notice,  10,  43. 
Or  from  a  satisfied  mortgagee- with  notice,  ib. 

Cannot  avail  himself  of  legal  estate  obtained  by  fraud  and  not  conveyed  to  him,  iK 
And  no  relief  will  be  given  as  against  «ucA  a  purchaser ,  even  to  the  holder  of  the  trtu  or 

•    actual  legal,  title,  11-17,  31,  32,  45. 
But  this  rule  only  applies  to  those  buying  in  good  faith,  and  under  drcwBMtanees  wkkk 

justify  the  belief  thai  they  are  acquiring  the  legal  title,  34,  46. 
No  relief  gfiven  to  person  having  only  equitable  estate,  14-16. 
Exception  where  legal  mortgagee  files  a  bill  against  subsequent  mortgagee  or 

purchaser,  16, 17,  45. 
Or  where  encumbrancers  having  equal  equities  with  a  person  not  having  the  l^sl 

estate  is  prior  to  him  in  date,  17-19. 
Deeds  when  ordered  to  be  delivered  up  as  against^  when,  19. 
When  fund  is  in  Court,  ib. 
When  Court  declares  the  right  between  adverse  or  innocent  parties  where  the  legal 

estate  is  outstanding,  20. 
Difficulty  of  reconciling    WiUiains  v.  Lambe  and   OoUins  v.  Archer  with  other 

cases,  ib. 
Plea  of,  not  allowed  in  former  cases,  as  Court  of  equity  had  concurrent  joriadictioD 

with  Courts  of  law,  ib. 
So  explained  by  Lord  Westbnry,  C,  in  Phillips  v.  Phillips,  ib. 
Phillips  V.  Phillips  disapproved  by  Lord  St.  Innards,  2z. 
Semble,  doctrine  of  Phiuips  v.  PkiUips  correct,  ib. 
Defence  that  person  is,  not  applicable  to  prevent  him  from  production  of  ileed* 

which  he  has  set  forth  in  his  answer,  ib. 
Will  not  prevent  Court  protecting  property  pendente  lite,  23. 
Equity  will  not  pat  a  term  out  of  Uie  way  of  widow  claiming  dower  against^  ih. 
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Commission  of  bankruptcy  not  superseded  when  there  were  purchases  under  it,  24. 
Neither  accident,  mistake,  nor  ignorance  of  parties  prejudicial  to,  ib. 
When  vendor  y  who  has  been  induced  to  sell  by  fraud,  can  reclaim  property  from,  43,  53. 
May  defend  himself  by  demurrer,  24. 

plea,  24, 102. 
answer,  25,  102. 
When  purchase  pleo/ded  aa  a  bar  to  relief  and  discovery,  must  he  averred  to  be  of  real  or 

pretended  legal  titlcj  in  possession^  equally  conveyedyfor  value  paid,  and  wUhoui  no- 
tice, 62-102. 
Jfd^endant  ansvcer,  he  must  answer  fully,  26,  102. 
A  liter  in  Courts  (f  United  Slates  and  Pennsylvania^  ib. 
3Iust  be  sustained  by  proof  and  Tiot  merely  by  oalh  of  defendant,  99,  103,  104. 
Unless  his  oath  iA  responsive  to  the  bill,  ib. 
PUa  must  be  full  ami  erplicit,  99,  100. 
Burden  of  proving  notice  rests  on  complainant,  49,  99,  105. 
Equity  not  only  stands  neutral,  but  will  assist  purchaser,  27. 
Doctrine  in  this  wuntry,  27,  35. 

Assistance  given  by  Court  to,  against  ancient  statutes,  27. 
Sleeping  mortgages  and  encumbrances,  ib. 
Where  person  having  a  title,  although  covert  or  under  age,  encourages  or  permits 

purchaser  to  buy,  ib. 
Relieved  against  encumbrance,  when  encumbrancer  conceals  it,  28. 
Or  where  trustee  represents  property  as  unencumbered,  29. 
Secus,  where  encumbrancer,  not  being  in  contact  with  parties  to  a  transaction,  is 

merely  silent,  ib. 
Entitled  to  relief  when  induced  to  purchase  by  person  who  was  ignorant  of  his 

own  right,  when,  ib. 
Protection  of  purcliasers  in  equity,  agreeable  to  the  wisdom  of  common  law,  31. 
Kept  in  view  by  the  Legislature,  ib. 
As  beticeen  two  purchasers  in  good  faith  and  for  value,  equity  will  give  the  first  the  benefit 

of  those  equities  which  are  incidenLto  his  legal  rights,  although  the  effect  may  be  to 

prejudice  the  second,  47. 
In  general,  a  purchaser's  title  is  limited  by  that  of  his  vendor,  46,  47. 
As  between  two  purchasers  of  the  same  thittg,  he  will  have  preference  who  is  first  in  point. 

of  time,  31,  45,  50. 
Unless  holder  of  antecedent  equity  has  been  guilty  of  negligence  or  fraud,  53,  54,  55. 
l^his  rule  applies  to  purchase  of  equitable,  as  well  <u  legal,  interests,  44,  45. 
Between  equal  equities  possession  prevails,  53. 

In  United  States,  unregistered  deeds  and  mortgages  are,  by  statute,  invalid  against  subse- 
quent purchasers,  37. 
But  notice  is  equivalent  to  registration,  37,  98,  149,  213,  299. 
Ground  of  decisions,  38. 

When  constructive  notice  amounts  to  knowledge,  38,  39,  40. 
Position  of  grantees  in  unregistered  deed  similar  to  owners  of  asn  equity,  39. 
But  in  sfjme  States,  between  two  successive  grantees  of  the  same  premises,  precedence  is 

given  according  to  priority  of  registration,  40. 
When  registered  deed  is  not  notice  to  grantor  it  is  not  notice  to  those  claiming  under  him, 

40-42. 
A  purchaser  who  buys  what  he  believes  and  is  justified  in  believing  to  be  a  good  legal  tide, 

will  be  freed  from  all  equities  of  which  he  had  no  notice  at  the  time  of  thepurchau, 

33,  55,  209. 
Application  of  thisprineipli  to  the  purchase  of  choses  in  action,  50-61. 
Subsequent  assignee  of  chose  in  action  cannot  assert  defence  of,  against  prior  assigrnee,  50. 
unless  latter  has  been  negligent,  50,  54. 
or  former  has  obtained-  legal  rights^  50-53. 
Whether  subsequent  assignee  liable  to  UUent  equities,  the  existence  of  which  he  had  no 

means  of  ascertaining,  55. 
Subsequent  assignee  takes  subject  to  defences  aoalLabU  between  original  parties,  56. 
When  notice  necessary  to  perfect  assignment,  ib. 

Bona  fide  assignee  of  mortgage,  by  assignment  passing  legal  title,  is  purchaser,  57-60. 
Aliter  in  New  York,  56. 

Application  of  this  principle  to  the  purchaser  of  chattels,  61--63. 
The  same  rendl  f Mows  from  purchase  with  notice  from  purchaser  without  notice,  or  by  ptir- 

chase  without  notice  from  purehaser  with  noUee,  33,  34,  40,  95, 119,  225. 
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PURCHASER  BONA  FIDE  WITHOUT  NOTICE,  conHnued, 
And/rom  bona  fide  purehoMfrom  a  purehtuer  who  hag  bought  in  fraud  oj  the  grtaUor,  or 

the  creditors  of  the  grantor,  34,  53. 
Aliter  in  case  offrauduletU  gale  and  reconvegancef  34,  40. 

In  Pennsylvania,  a  creditor  who  obtains  a  judgment  o/gainni  the  hAder  of  an  equity  will 
have  a  preference  over  a  purchaser  who  claims  title  through  subsequent  conveganee  '4 
the  legal  title  to  the  defendant  in  the  judgment,  44. 
BtU  this  is  unsound,  ib. 

To  constitute  a  bona  fide  purchase,  the  purchase  jnuM  be  of  a  real  or  pretended  legal  tUlf^ 
believed  to  be  such  by  the  vendee,  66-73. 
Form  of  deed  immaterial,  72-73. 
And  the  conveyance  must  be  executed,  and  the  pwehase  money  aetuaJly  paid  h^ort  notier^ 

73-79. 
Rule  on  these  points  in  the  United  Stales,  75,  76. 
Payment  m'lst  oe  made  inmoney  or  negotiable  ijis^wnent,  and  not  in  bonds  or  other  seatriti^ 

not  negotiable,  79,  82. 
Payment  must  be  in  full  and  not  merely  partial,  75-79. 
When  receipt  in  deed  is  evidence  of  payment  of  purchase  money ^  106-109. 
Relief  may  be  given  to  the  extent  (^partial  payments^  75-79,  85. 
Lmprovemsnts  miy  give  right  to  compensaiion,  81. 

Lhctrine  in  Pennsylvania,  ib. 
The  conveyance  m^ist  be  for  a  valuable  consideration,  and  not  merely  as  Boturity  for  <tn 

antecedent  debt,  82,  217. 
What  constitutes  a  valuable  consideration,  82,  182,  217. 
Creditors  are  n'it  purch'isers  even  whtn  thsir  dzbts  h%9s  pMsed  iiUo  judgment,  89-92«.  S^f 

Vol.  I,  843. 
And  the  same  rule  applies  to  assignees  for  creditors,  88. 
But  a  purchaser  at  a  sale  under  a  judgment  will  stand  on  the  same  footing  mth  other 

purchasers,  94,  225. 
And  a  pledge  on  a  mortgage  for  an  advance  made  at  the  time  wUl  constitute  a  purekoj^ 

for  value,  84,  85. 
Acceptance  of  deed  in  satisfaction  of  precedent  efe6f,  or  as  security  for  fresh  advanees,  pur- 
cha^efor  value,  84. 
Rule  in  New  York,  86. 
Seeus,  where  conveyance  is  moeie  as  coUaAend  security  for  precedent  debt,  86. 
Or  to  trustee  for  benefit  of  creditors,  87. 
Unless  they  have  released  on  faith  of  conveyance,  88. 
When  forbearance  is  valuable  consideration,  84-87. 
No  right  can  be  acquired  by  a  purchase,  <u  against  an  antecedent  right^  </  whiek  the  pur- 

chaser  has  notice,  36. 
But  the  rights  given  by  statute  to  judgment  creditors,  over  unreeorded  deeds  and  wort- 
gages,  cannot  be  restrained  by  notice,  38,  225. 
Unless  the  notice  is  given  when  the  debt  is  contraeted,  ib. 

And  when  judjment  creditor  is  entitled  to  priority,  his  superiority  wHl  extend  to  pur- 
chasers under  the  judgment,  although  with  notice,  33,  225. 
The  purchaser  of  an  equity  taJces  subject  to  aU  prior  equities,  whether  with  or  wiikouf 

notice,  70,  71. 
This  rule  applies  to  purchasers  of  choses  in  aetionf  50-61. 
Unless  fortified  by  the  legal  title,  ib. 
As  when  the  assignment  of  a  debt  is  attended  by  an  assignment  (^  the  mortgage  by  ir&i>& 

it  is  secured,  50,  53. 
Or  the  holders  of  the  prior  equities  have  been  guilty  of  laches,  50,  54.    See  Equrr  abl£ 

Assignment. 
Purchase  of  an  equity  does  not  affect  the  purchaser  vnth  notice  of  prior  equities  <^  wkieh 
he  is,  in  fact,  ignorant,  nor  preclude  him  from  protecting  himself  against  themi^.by 
taking  a  conveyance  of  the  legal  title,  68-72. 
And  a  recorded  conveyance  of  an  equity  wUl,  as  it  seems,  hare  priority  over  prior  equi- 
ties not  placed  on  record,  48,  68,  69. 
Oases  on  those  points  in  Pennsylvania,  69. 

Purchaser  for  value  by  deed  duly  recorded  will  take  free  from  unrecorded  deeds  amd  mort- 
gages, of  which  he  has  no  notice  at  time  of  record,  37. 
Whwier  payment  in  full  necessary  to  constitute  such  a  purchase,  119. 
Notice  will  supply  the  want  of  a  record,  37,  98,  213. 

Unless  an  opposite  rule  is  established  by  statute,  215.    8ee  RBOifiTHATioK  — Nomcs. 
Purchaser  of  equitable  title  without  notice  may  buy  in  legal  title  for  proMtimk  agawt 
prior  equity  after  notice,  47,  48,  49,  68,  71. 
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PURCHASER  BONA  FIDE  WITHOUT  NOTICE,  continued. 
But  not  when  he  knew  of  its  existence  at  the  time  of  his  purchase,  ib. 
yb  subrogation  against^  280,  285,  286. 

When  entitled,  as  against  vendor,  to  subrogaMon  to  rights  of  Uen  creditor j  283,  285. 
When  liable  for  payment  of  enewnbranee  upon  land  purchased,  272,  291-305,  341-346. 
See  Marshalling,  6. 

REAL  ESTATE. 

When  liable  to  be  taken  in  execution  for  payment  of  debts  of  decedent,  255,  323,  359. 

See  Marbhallino. 
When  applicable  for  payment  of  legacies  and  debts,  257,  326,  330,  348,  353,  370. 
Sold  in  parcels,  order  of  application  to  payment  of  common  incumbrance,  291-305.    See 

Marshalling,  6. 
When  release  of  one  of  several  parcels  of  land  covered  by  mortgage,  releases  ali,  307-310. 
Distribution  of  proceeds  of  sale  of  land  belonging  to  husband  and  wife  and  mortgaged  for 

debt  of  husband,  318. 
By  whom  mortgage  upon  land  sold  subject  thereto  should  be  paid,  341-346. 
When  devise  of,  for  payment  of  debts,  bars  stalxde  of  limitations,  383,  384. 
Damage  to,faUs  upon  purchaser  under  executory  articles,  1089,  1108-1110,  1112. 
Sale  of,  belonging  to  minor,  1504. 
When  equitable  assets.    See  Assets. 
Payment  of  legacies  charged  npon.    See  Marshalling,  5. 
Marshalling;  in  favor  and  against  devisees.    See  Marshalling,  4. 
Specific  performance  of  contract  relating  .to.    See  Jurisdiction — Specific  Per- 
formance. 
See  Performance  of  a  Covenant — Purchaser  Bona  Fide  Without  Notice. 

RECEIPT. 
When  parol  evidence  admissible  to  explain,  947,  948. 
When  bill  for  new  trial  entertained  on  account  of  loss  of,  1380,  1381. 

RECEIVER. 

Of  partnership  assets  when  appointed,  403,  404. 

When  liable  for  a^ts  of  co-receiver,  1793. 

See  Partnership — Trustees  and  Executors,  Liabilities  of. 

RECITAL. 

When  constructive  notice,  39, 124,  See  Notice— Purchaser  Bona  Fide  Without 
Notice. 

RECORD. 
Constructive  notice  by,  140.    See  Notice— Registration. 

REDEMPTION. 

Equity  of.    Sec  Mortgage. 

REFORMATION. 

Of  policy  of  insurance,  957. 

Of  sealed  instruments,  957-960. 

Of  voluntary  deeds  containing  no  power  of  revocxition,  1251-1260. 

Of  instrument  not  drawn  in  accordance  vnlh  intention  of  parties,  97^994. 

When  subject  matter  is  erroneously  designated,  988,  1001. 

On  account  of  mistake  of  law,  987. 

Against  whom  decreed,  989,  990. 

Of  mortgage  by  proof  that  debt  exceeds  sum  named,  1002. 

On  ground  of  fraud  or  mistake,  1003-1009. 

See  Deed— Specific  Performance. 

liEGISTRATIOX.    See  Notice,  8.— Purchaser  Bona  Fide  Without  Notice. 

Doctrine  of  tacking  has  no  ap[dication  under  recording  acts, 

yecessary  in  the  United  States  by  statute,  to  validity  of  deeds  and  mortgages  against  sub- 
sequent purchasers  whose  deeds  are  recorded,  37,  202. 

Judgment  creditors  are  not  purchasers,  and  have  no  priority  over  unrecorded  deeds 
unless  it  is  given  to  them  by  statute,  89-92. 

But  a  purchaser  at  a  sale  under  a  judgment,  will  stand  on  the  same  footing  with  other 
purchasers,  94. 

And  in  some  of  the  states,  registry  is  necessary  by  statute  to  the  validity  of  mortgages 
against  subsequent  judgments,  93,  94. 

The  want  of  registry  may  be  supplied  by  notice  in  the  case  of  purchasers,  37-40,  98, 
149,  213,  299. 
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REGISTRATION,  coniintojd. 

This  comtruHiJOn  of  Befjixtry  Ads  only  appLUd  in  England  by  equity,  214. 

Generally  adopted  in  the  United  Stales  both  at  lam  and  in  etpiity^  ib. 

But  will  not  be  adopts  when  statute  express  to  the  contrary^  215-221. 

Ln  somA  of  the  States  notice  must  he  express  and  actualf  to  defeai  priority  of  regidryy  221- 

223. 
But  constructive  notice  held  sufficient  in  others,  37-40. 
When  registered  deed  is  not  notice  to  tprantor,  it  is  not  notice  to  those  eUuming  under  kim, 

40-42. 
A  recorded  conveyance  of  an  equity  wiU,  as  it  seems,  haive  priority  over  prior  equUieswhif^ 

are  not  placed  on  record,  40,  68,  69,  204. 
At  all  events,  when  they  arise  by  deed  or  writing,  and  are  susceptible  of  being  recorded, 

204. 
When  and  how  far  equitable  estates  and  interests  are  within  (he  recording  acts,  204  ^^ 

227. 
Whether  a  purchaser  of  an  equity  by  deed  duly  recorded  it,  wiU  be  subject  to  prior  unrt- 

corded  equities  of  which  he  is  ignorant,  50-61,  70,  71. 
A  retarded  deed  subject  to  an  unrecorded  defeasance,  will  be  viewed  as  an  unreeordti 

mortgage,  and  be  postponed  to  subsequent  pui'chasers  and  judgment  creditors,  20fs 

207. 
Whether  payment  in  full  necessary  to  a  purchase  within  the  recording  acts,  74-79. 
Begistration  operates  as  notice  of  all  instruments  which  the  law  requires  to  be  reoorded. 

and  which  are  recorded  in  complvanee  with  the  law,  204,  205,  206. 
Purchasers  not  bound  by  a  record  made  before  the  title  vested  of  record  in  the  grogktfr 

wliosip.  deed  is  recorded,  or  after  he  had  parted  with  his  title,  208,  211. 
But  a  judgment  against  an  unrecorded  equity  wiU  have  priority  in  Peunsyltnnia  over  a 

subse/juent  deed  by  the  grantor,  after  he  has  acquired  the  legal  title,  44,  212. 
And  as  between  tu^o  deeds,  that  wiU  have  the  preference  which  is  first  recorded,  aUhaugh  nU 

placed  on  record  until  after  the  execution  of  the  other,  40. 
Subsequent  registration  not  notice  to  heller  of  prior  incumbrance,  310-312. 
Whether  obliqation  exists  on  part  of  creditor  to  perfect  lien  of  collateral  security  by  regis- 
tration, '309,  313. 

RELEASE. 

By  retiring  partner,  effect  of,  406. 

Consideration  of  may  be  shown  bu  parol,  946. 

Of  surely,  by  giving  time  to  principal  debtor.     See  SuRETT. 

See  MoRTriAGE— Real  Estate. 
RELIGION. 

Of  ward  of  Court.    See  Infants,  1. 

RENTS. 
Relief  given  in  equity  where  lands  out  of  which  they  are  payable  cannot  be  dis- 
covered, 859. 
Liability  of  mortgagee  in  possession  for,  2010. 

REPAIRS. 

Liability  of  mortgagor  for,  2010. 

REPETITION  OF  LEGACIES. 

1.  Same  specific  things  cannot  be  twice  given,  725. 

2.  Legacies  of  quantity  given  by  different  instruments  simpliciter,  legatee  takes  both. 

725,  737. 
Whether  the  subsequent  legacy  be  the  same  amount  as  former,  ib. 

or  less,  ib. 
or  larger,  ib. 
A  fortiori,  where  there  is  any  variation  as  to  time  and  mode  of  payment,  ib. 
Or  they  arc  given  for  different  trusts  and  purposes,  ib. 
Or  are  not  ejusdera  generis,  726. 
Effect  of  one  legacy  being  expressed  to  b^  in  addition  to  another,  whore  the  8am« 

expresr«ion  does  not  occur  before  in  other  legacies,  ib. 
Or  in  lieu  of  another,  727. 
Legacies  of  the  same  amount  given  bv  a  different  instrument,  not  BimpUciter,  bui 

with  the  same  motive  expres-*ed,  the  latter  is  a  repetition,  ib. 
Secus,  where  there  is  no  motive,  or  a  different  or  additional  motive,  though  th«* 

8umH  be  the  same^  ib. 
Or  where  the  motive  is  the  same,  if  the  sums  differ,  728. 
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REPETITION  OF  LEGACIES,  conHnued, 
Kepeated  gifts  held  substitntionary  from  changes  among  the  legatees,  when,  ib. 
From  intrinsic  evidence,  a  legacy  of  different  amount  by  a  subsequent  instrument^ 

may  be  construed  as  a  substitutionary,  729,  737. 
Or  if  it  appears  the  testator  was  thereby  revising,  explaining,  or  qualifying  his 

will,  ib. 
Or,  according  to  Chote  v.  Boyd^  if  it  be  a  mere  copy  of  the  former  instrument,  ib,^ 
8ecus,  where  a  sum  is  appointed  out  of  a  particular  fund,  and  a  similar  fund  is 

given  by  codicil  out  of  the  general  assets,  730. 
Decision  of  CooU  v.  Boyd  not  applicable  if  the  latter  instrument  does  not  extend 

to  all  legatees,  and  there  is  no  explanation  of  the  omi^ion,  ib. 
Where  instruments  are  exactly  the  same,  probate  g^ven  only  to  the  latter,  731. 
Not  where  there  are  some  discrepancies  between,  as  equity  must  determine  whether 

the  legacies  are  cumulative  or  substitutional,  ib. 

3.  Legacies  of  quantity  in  the  mme  instrumerUy  of  equal  amount,  given  simpliciter, 

the  latter  substitutionary,  731,  789. 
Although  there  are  small  di'fferences  in  the  mode  of  conferring  the  legacies,  ib. 
Secus,  if  of  unequal  amount,  732,  741. 

4.  The  intention  from  internal  evidence  will  be  carried  into  effect,  ib. 

Effect  given  to  incomplete  codicil  made  before  the  late  Wills  Act,  only  so  far  as  it 

goes,  733. 
Although  it  contain  internal  evidence  of  an  entirely  new  disposition,  ib. 
Two  writings,  proved  as  will  and  codicil,  considered  different  instruments,  though 

on  same  paper,  ib. 
So,  two  instruments  admitted  to  probate  as  one,  will  be  so  considered,'  ib. 
So,  where  testator  declares  codicil  shall  be  part  of  will,  ib. 
Tendency  to  hold  legacies  cumulative,  ib. 
Revocation  of  substituted  legacy  does  not  revive  former  legacy,  ib. 

5.  Opinion  of  Sir  J.  Leach  as  to  admission  of  extrinsic  evidence,  733,  734. 
Of  V.  C.  Wigram,  734,  735. 

Admissible  to  rebut  presumption  raised  by  Court,  and  in  support  of  apparent 

intention  of  the  testator,  735. 
Not  in  opposition  to  apparent  intention,  ib. 
Extrinsic  evidence  of  circumstances  admissible,  ib. 

6.  Substituted  legacy,  how  far  liable  to  incidents  of  former  legacy,  735,  741. 
Additional  legacy,  how  far  subject  to  incidents  and  conditions  of  first  legacy,  730, 

741. 

REPUBLICATION. 

0/  will  by  codicil  does  not  revive  bequest  previously  adeemed  or  aolufiedf  813. 

REPUTED  OWNERSHIP.    See  Equitable  Assignment. 

RESCISSION. 

When  vendor  entitled  to  rescind,  1124. 

RESIDUE. 

What  constitutes  residuary  bemust,  333. 

Whether  residuary  bequest  is  specific  or  general,  619.  See  Conversion  of  Resi- 
due. 

When  bequest  in  satisfiuition  of,  is  satisfied  by  a  portion,  758,  760,  796.  See 
Satisfaction.  1,  2. 

Conversion  of.    See  Conversion  of  Residue. 

RESULTING  TRUST. 
Parol  evidence  admissible  to  estabUshf  965. 

RETAINER. 
Right  of,  by  executor  or  administrator,  out  of  legal  assets,  367. 
For  a  lesal  or  equitable  debt,  ib. 
Equitable  retainer,  when  recognieed  at  law,  ib. 
Cannot  be  enforced  against  creditors  of  superior  degree,  ib. 
Not  lost  by  payment  of  assets  into  court,  ib. 
Prevails  against  plaintiff's  costs,  ib. 

May  be  enforced  oy  administrator  durante  minaritate  or  demenHa,  368. 
An  executor  of  an  executor,  ib. 

or  administrator,  ib. 
Not  bv  one  of  several  surviving  executors,  ib. 

Not  allowed  against  co-executors  or  co-administrators  who  are  creditors,  ib. 
Allowed  out  of  balance  found  due  to  the  estate,  ib. 
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RETAINER,  emUinwd. 
Creditor  to  whom  administration  gpranted  may  retain,  when,  ib. 
Husband,  if  executor,  may  retain  for  debt  due  to  his  wife  dvm  tola,  ib. 
When  wife  is  executrix,  ib. 
By  representative  of  debtor  and  creditor,  ib. 
Partner,  if  executor,  may  retain,  when,  369. 
Obligee  executor  to  one  of  two  joint  obligors,  ib. 
Surety  executor  of  principal,  ib. 
Though  debt  barred  by  the  Statute  of  Limitations,  ib. 
When  assets  are  equitable,  ib. 
When  legal  and  equitable,  ib. 

REVERSIONER. 
Apportionment  between  tenant  for  life  and,  695,  696,  71^-716,  721.    Sse  Contkb- 
sioN  OF  Residve. 

REVOCATION. 
Of  legacy.    See  REPETinoir  of  Legacies. 
When  wdurUary  deed  reformed  on  ground  of  aJbaenu  of  power  off  1250-1266. 

RIGHT  OF  ENTRY. 
When  asdgnabUy  1609. 

ROLLING  STOCK. 

Owered  by  mortgage  of  railroad  though  acquired  subaequenUy  thereto,  1615. 

SALARY. 

When  aaaignahU,  1628, 1630. 

SALE. 

When  time  essence  off  1107. 

Of  property  not  owned,  1610,  1619.    See  EquiTABLB  AfiSiGKiOENT,  1 — BuucoASKt 
Bona  Fide  Without  Notice. 

SATISFACTION.    /Sfee  Ademption. 
Definition  of,  754. 

Distinctione  between  sa^Hsfactionf  adempUon  and  revoccUion,  782,  803. 
Ademption  of  specific  bequest.    See  Ademftxon. 
Between  Parent  and  Child. 
1.  Of  a  legacy  by  a  subsequent  portion  given  by  parent,  754,  784r-786. 
or  one  in  loco  parentis,  755. 
Satisfaction  where  testator  is  not  under  parejUal  obligaJtionSf  801. 
Presumption  does  not  extend  beyond  parenUd  relation.  791,  792,  819.  827. 
Total,  if  the  portion  be  equal  to,  or  greater  than  legacy ;  partial  if  it  be  less,  ib. 
Presumption  not  repelled  by  slight  difference  between  legacy  and  a  portion,  75^ 

786. 
As  by  their  being  payable  at  different  times,  ib. 
Or  from  the  limitations  being  different,  ib. 

Observation  of  Lord  St.  Leonards  on  Lord  Durham  v.  Wharton,  956. 
Legacjr  to  a  mother  and  children  as  a  class  satisfied  pro  tanto  by  a  gift  of  a  pro- 
missory note  to  the  father  and  mother,  ib. 
Gift  to  a  son-in-law  after  marriage  not  ademption  of  a  legacy  given  to  the  daogh- 

ter,  756,  757,  786. 
No  presumption  that  payment  of  a  sum  is  to  go  against  a  subsequent  legacy,  757, 

814. 
Even  where  the  gift  and  legacy  are  from  parent  to  a  child,  ib. 
Secus,  where  there  is  a  contract,  when,  ib. 
Prior  advancemeTits  not  satisfaction  of  subsequent  legacy  unless  so  agreed  by  legatee,  814- 

816. 
Legacy  adeemed,  revoked,  or  satisfied,  by  settlement  or  advancement,  not  revived 

b^  codicil  confirming  the  bequests  in  the  will,  757,  813. 
Doctnne  in  North  Oarolina  and  New  York,  813,  814. 
Presumption  of  satisfaction  may  be  repelled  by  intrinsic  evidence,  758. 
As  where  bequest  and  advancement  are  not  ejusdem  generis,  758,  797,  799. 
Bui  if  it  appears  that  testator  intended  gift  to  be  in  lieu  of  bequest,  legatee  must  elect,  7t&. 
Advancement  may  operate  as  ademption  though  put  inform  of  loan  and  security  tahent 

789. 
Where  legacy  is  certain,  and  advancement  depends  on  a  contingency,  ib. 
Unless,  perhaps,  it  be  remote,  ib.  I 
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Bequest  of  residue  is  satisfied  by  a  subsequent  portion,  758,  796. 

Either  in  full  or  pro  tanto,  ib. 

Legacy  to  child  limited  over  on  contingency,  adeemed  by  subsequent  advance- 
ment to  child,  759. 

Share  of  residue  not  to  be  augmented  by  adrances  to  children,  in  satisfaction  of 
their  share  of  the  residue,  ib. 

And  person  entitled  under  the  limitation  over  deprived  of  all  benefit,  ib. 

Advancement  majr  be  made  at  other  times  than  on  marriage,  ib. 

As,  if  in  writing,  it  be  described  as  a  portion,  ib. 

If  not  in  writing,  may  be  proved  to  be  intended  as  such,  ib.    ^ 

Court  will  not  add  up  small  sums  for  a  portion,  ib« 

Small  gifts  will  not  be  considered,  759,  760. 

Or  sum  given  for  wedding  outfit,  760. 

Or  wedding  trip,  ib. 

Stock  held  as  a  satisfaction  of  a  legacy  to  be  valued  as  at  the  time  of  gift,  ib. 

Pecuniary  legacy  adeemed  by  erpenditwreafor  use  of  UffcUee,  793,  795,  800. 

Ademption  may  he  entire  or  partitdy  800,  801. 

When  limHation  over  on  bequest  for  life  is  satined  by  adwmee  to  first  taker,  786. 

Value  given  by  testator  in  lieu  of  testamentary  provision  binding  upon  Ugaiee,  if  accepted, 
802. 

Satisfaction  of  a  portion  by  a  legacy  from  a  parent  or  person  in  loco  parentis,  760, 
818. 

Presumption  does  not  arisej  unless  parties  stand  in  relation  </  parent  and  child,  and  cov- 
enant is  voluntary,  791,  792,  819,  827. 

Total,  if  the  le^picy  be  equal  to,  or  greater  than  the  legacy ;  pro  tanto,  if  less,  ib. 

Bequest  of  residue  will  be  a  satisfaction  whoUy  or  pro  tanto,  according  to  its 
amount,  760. 

Presumption  not  xepeltod  by  oonaiderable  difierences  between  portion  and  legacy, 
761.828. 

Repelled  where  portion  is  vested,  and  legacy  is  contingent,  ib. 

Repelled  by  a  charge  of  debts  before  the  gift  in  the  will,  ib. 

Where  the  husbtma  and  children  take  an  interest  under  the  settlement,  but  noth- 
ing under  the  will,  ib. 

Presumption  more  easily  arises  where  the  settlement  precedes  the  will,  761-764, 

Presumption  repelled  wnere  legacy  and  portion  are  not  ejusdem  generis,  764. 

Effect  of  declaration  in  a  settkment,  that  advancement  by  the  parent  in  his  life 
shall  be  a  satisfaction,  ib. 

In  such  a  case  legacy  considered  an  advancement  in  parent's  lifetime,  ib. 

But  not  a  share  under  a  parent's  intestacy,  ib. 

When  a  provision  by  a  settlement  is  considered  as  a  satisfaction  of  a  provision  by 
a  former  settlement,  764,  765. 

Presumption  when  fiither,  donee  of  a  power,  advances  money  to  a  child,  765» 
when  rebutted,  ib. 

What  evidence  of  intention  admissible,  765,  819,  827,  828. 

Presumption  of,  does  not  arise  according  to  the  law  of  Scotland,  ib. 

Will  do  so  where  portion  is  covenanted  to  be  paid  by  Scotch  deed,  and  legacy  is 
given  by  a  domiciled  Englishman^  ib. 

3.  An  advance  subsequent  to  a  legacy  will  be  a  latisfiiction  without  refierence  to  the 

wishes  of  the  donee,  765,  784. 
Where  the  bequest  is  subsequent  to  the  advance,  it  wiU  raise  a  case  of  election,  766, 
819. 

4.  Admission  of  evidence,  where  advance  is  not  evidefioed  by  writing,  to  show  the 

nature  of  the  transaction,  767-769,  818. 
Extrinsic  evidenee  inadmissible  to  show  purpose  </  bequeat,  809. 
But  admissible  to  show  purpose  of  gift,  ib. 

To  prove  thai  gift  for  different  purpose  was  intended  as  saHsfaetion,  810. 
To  rebut  presumption  of  satis&ctlon,  769,  781,  803-807,  812. 
And  then  to  fortify  it,  ib. 
Oontemporaneous  declarations  admissible,  810. 
As  to  subsequent  deeUuxUionSf  810-812. 

Not  admissible  in  contradiction  to  a  written  instrument,  770,  806. 
What  is  sufficient  to  put  a  person  in  loco  parentis,  770-773,  793. 
Mere  relationship,  except  that  of  a  parent,  not  sufficient^  773,  791,  792. 
Case  of  grandlfiUher,  795,  796. 
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SATISFACTION,  emitinued. 
Presumption  of  satisfaction,  where  the  natural  or  assumed  relation  of  parent  does 

not  exist,  arises  where  bequest  and  advance  are  for  the  same  purpose,  773,  803. 
Evidence  admissible  to  rebut  or  strengthen  the  presumption,  774,  803. 
Presumption  does  not  arise  where  legacy  and  aavancement  are  given  for  difRerent 

purpose,  ib. 
Or  on  different  contingencies,  774,  758,  797,  799. 
When  book  entries  rt^erred  to  in  will  are  competent  eoidenee^  816,  818. 
S.Bettween  debtor  and  creditor. 
Presumption  of  satisfaction  of  a  debt  by  l^acy,  where  legacy  is  greater  than  or 

equal  to  debt,  774^  820. 
Censured  by  eminent  judges,  774. 
Leaning  against  it,  775,  821. 
^Ij^^  eircumstaneea  suffieient  to  rdmt^  821. 
Wul  not  arise,  unless  legacy  be  in  all  materiai  partietUars  the  Bome  as  or  equivale/U  h 

debt,  820,  821,  824. 
Legacy  less  in  amount,  no  satisfaction  of  a  debt  pro  tanto,  775,  822-824. 
Except  by  arrangement  with  creditor,  775,  825,  826. 
Legacy  not  a  satisfaction  of  a  debt  when  payable  at  a  different  time,  although 

greater,  ib. 
Or  to  different  trustees,  ib. 
Or  when  not  ejusdem  generis,  ib. 

Or  when  legacy  is  of  a  different  nature,  or  not  co-extensive  with  debt,  776. 
Or  where  a  motive  is  assigned  for  legacy,  ib. 
Or  debt  is  contracted  after  making  of  the  vrill,  776,  825. 
Or  where  legacy  is  contingent  or  uncertain,  ib. 
As  a  residue,  ib. 

Though  the  amount  should  be  greater  than  debt,  ib. 
Or  where  the  debt  is  contingent  or  uncertain  as  a  debt  due  on  an  open  or  mnning 

account,  777. 
Or  on  a  negotiable  bill  of  exchan^,  ib. 
Secus,  where  debt  is  on  account  of  deposits  made  with  the  testator  is  only  liable  to 

be  reduced  by  the  creditor  drawing  upon  him,  ib. 
Marriage  of  female  creditor  to  whom  legacy  is  left,  ib. 

No  presumption  of,  where  there  is  a  direction  for  payment  of  debts  and  legacies,  ib. 
But  when  wiU  declares  or  manifests  the  intention  of  the  testator  that  a  legoicy  ahaU  operate 

as  satisfaction  of  a  dtht,  tAe  lega;tee  wiU  be  put  to  an  election  between  Aem,  821. 
As  to  effect  of  a  direction  to  pay  debts  alone,  777. 
Whether  a  charge  of  debts  includes  liability  for  payment  of  a  snm  after  decease. 

778. 
Legacy  from  parent  to  child,  as  regards  a  satisfaction  of  a  debt,  upon  the  same 

footing  as  that  to  a  stranger,  778,  828. 
So  is  a  legacy  to  a  wife,  779. 
Advancement  to  a  child  during  the  life  of  the  parent,  equal  to  or  greater  than  the 

debt,  a  satisfaction,  779. 
Though  made  in  consideration  of  natnral  love  and  affection,  ib. 
Or  of  property  settled  by  the  otlier  party,  ib. 
Or  though  husband  of  a  daughter  be  ignorant  of  the  debt,  ib. 
Review  of  the  authorities  bv  Sir  J.  Wigram,  V.  C,  in  Hunkett  v.  Lewis,  779-781. 
Previous  advances  by  a  father  no  satisfaction  of  a  subsequently  incurred  debt^  781. 
Presumption  of,  only  arises  where  party  making  a  payment  is  bound  to  pay,  ib. 
Or  is  owner  of  an  estate  charged  with  payment  ib. 
Legacy  to  wife  does  not  satisfy  debt  due  to  husband,  ib. 
Or  to  cestui  que  trust  does  not  satisfy  debt  to  trustees,  ib. 
When  bequest  is  sati^aationfor  services  performed  upon  the  expecUution  cf  remimeraHiM 

by  wiU,  825. 
Lego/syfrom  eredilor  to  debtor  not  release  of  deht  unless  so  intended,  829-831. 
W  hat  sufficient  evidence  of  such  intention,  831,  832. 
I  Belief  must  be  sought  in  equity,  832,  833. 

6.  Evidence  admissible  to  reout  and  then  to  fortify  presumption  of  satisiaotion  of 
I  debt,  769,  781. 

Not  to  show  intention  to  satisfy  debt  where  presumption  does  not  arise^  ib.    See 

P£RF0RMA17C£  OF  A  COYia^AKT. 

SECURITIES.    See  Creditor— Marshalling — Subrogation— Subftt. 
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SEPARATION  OF  HUSBAND  AND  WIFE. 

Conditions  annexed  to  gifts  for  the  purpose  of  effecting,  Toid,  499. 

Aliter,  where  there  is  bequest  to  husband  and  wife  if  living  separate  on  testator* 

death,  500. 
Mere  agreement  for,  invalid,  1696. 

Distinction  between  a  deed  actually  executed  and  an  agreement  for,  1697. 
Trusts  of  deed  fur,  though  not  for  value,  carried  into  effect,  ib. 
Contract  to  execute  deed  for,  enforced,  ib. 
Must  be  founde<l  on  valuable  consideration,  1698. 
Agreement  by  wife  to  indemnify  husband  against  debts  will  not  amount  to,  when, 

Contract  not  enforced  if  there  be  anv  illegal  stipulation  in  it,  ib. 

Aa  that  wife  should  have  sole  custody  of  children,  ib.  ^  .  j        . 

Or  an  agreement  by  husband  to  withdraw  from  suit  for  dissolution  in  consideration 

of  money,  1699. 
Distinction  where  separation  deed  is  actually  executed,  ib. 
Deed  of,  in  contemplation  of  illicit  intercourse,  void,  ib. 
Deed  of  separation  answer  to  husband  seeking  his  wife  by  habeas  cornus,  ib. 
Deed  of  separation  no  bar  to  proceedings  in  an  Ecclesiastical  Court,  ib. 
But  equity  would  enjoin  parties  from  proceeding  in  the  Ecclesiastical  Court,  ib. 
And  will  restrain  husband  from  molesting  wife  contrary  to  a  covenant  in  deed 

of  separation,  ib. 
Or  a  wife  from  molesting  her  husband,  ib.  ^ 

Necessary  that  wife  should  accept  provisions  of  separation  deed,  when,  ib. 
Relation  of  hu-band  and  wife  not  altered  by  contract  for  separation,  1700. 
Husband  remains  liable  to  wife's  debts,  unless  her  allowance  is  ample,  and  paid 

regularly,  ib.  i  .      •/«    •!. 

Deed  of  separation  no  bar  to  action  by  husband  for  the  seduction  of  his  wife,  ib. 
Nor,  in  the  absence  of  exprejss  stipulation,  to  wife's  claiming  her  share  under  the 

Statute  of  Distributions,  ib.  i .  j'  • 

Contract  for,   founded  merely  on  a  voluntary  separation,  not  binding  against 

husband's  creditors,  ib. 
Or  subsequent  purchasers  or  mortgagees,  ib. 
Secus,  where  the  consideration  is  valuable,  ib. 
As  an  indemnity  against  wife's  debts,  ib.  ^ 
The  relinquishment  of  alimonv  by  wife,  ib. 

Or  the  compromise  of  a  suit,  ib.  •       'u 

Distinction  between  contracts  for  immediate,  and  for  future  separation,  ib. 
Contracts  for  future  separation  invalid,  ib.  v    •         ^ 

Unless,  perhaps,  an  allowance  when  it  is  to  take  place  with  the  approbation  of 

trustees,  1701. 
Where  no  separation  takes  place,  deed  for  void,  when,  ib. 
Reconciliation  by  cohabitation  avoids  contract  for  separation,  ib.         ^ 
Secus,  where  there  is  merely  a  reconciliation  by  letter  without  cohabitation,  ib. 
Or  the  parties  live  in  the  same  house  without  reconciliation,  ib. 
Trusts  for  continuing  payment  to  wife  in  the  event  of  reconciliation  not  illegal,  ib.. 
And  parol  contract  to  continue  a  payment  to  wife  on  reconciliation,  enforced,  ib. 
Adultery  of  wife  no  bar  to  proceedings  under  contract  for  separation,  ib. 
Family  arrangement  in  JoddreU  v.  Joddrelly  1701,  1702. 
As  to  construction  of  deeds  of  separation,  1702. 
Judicial  separation  of  husband  and  wife,  how  now  regulated,  ib. 
Deed  for,  not  acted  upon,  no  ground  for  refusing  of  relief  to  the  wife  deserted  by 

her  husband,  1703. 

SET  OFF. 

What  constiiiUes  eqidiabh,  1338-1347. 

Fjffect  of  declaration  of  no,  1673.    See  Volume  I,  876—880. 

ike  Creditor. 

SETTLEMENT. 
JlefoiTnatUm  of  959. 

When  provision  is  satisfaction  of  legacy.    See  Satisfaction,  1,  2. 
On  marriage  of  ward  of  Court,  1467-1471.    See  Infants^  2. 

SHERIFFS  SALE. 

When  purchaser  at,  is  affected  with  notice  of  prior  equity ,  33,  92,  94,  95. 
Purchaser  of  undivided  share  aty  may  maintain  partition  before  enUsringy  896. 
No  trust  arises  from  promise  to  buy  land  at,  for  drfendant,  1016. 
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SHIPS. 

When  part  owner,  master,  carpenter,  etc.,  entitled  to  comniifision  as  ship's  broker. 
619,  620. 

SOLICITOB.    See  Attorney  1-— Tkustee. 

SPECIFIC  LEGACY.    See  Ademption— Legacy— Satisfaction- 
When  assets  marshalled  in  favor  of.    SeA  Majbshallino,  4. 

SPECIFIC  PERFORMANCE. 
Of  lands  out  of  jurisdiction.    See  Jubisdiction  £k  Personam. 
Often  decreed  in  equity  where  damnges  could  not  be  had  at  law,  1060. 
When  time  the  essence  op  a  contract. 

Not  ordinarUy  «o,  when  right  of  property  or  title  pat$eSy  1105-1119. 

Unless  made  a  condition  by  agreement  of  parties^  1105,  1106,  1119-1129. 

Beasonsof  doctnne,  1060-1061,  1110-1112. 

Time  not  essence  of  contract  unless  unequivocally  so  declared,  or  property  is  fiuetuaiuig, 

unstable  or  perishable^  1062,  1 126-1 1 29. 
Time  of  the  essence  of  contract  if  value  of  propertv  varies  with  e£9uxion  of  time, 

1062. 
As  in  contracts  for  a  reversion,  ib. 
Or  for  release  from  ecclesiastical  corporation,  ib. 
Or  where  propertv  fluctuates  in  value,  ib. 
Or  if  it  be  wanted  for  commercial  purposes,  ib. 
Or  with  view  to  immediate  residence,  1063. 
Or  it  is  sold  for  jpurpose  of  paying  debts  bearing  high  interest,  ib. 
Not  where  land  is  bought  for  the  purpose  of  building  a  house,  ib. 
Sec-US,  on  sale  of  a  public  house  as  a  joint  concern,  ib. 
Compensation  for  possession  delayed,  ib. 
Though  time  not  onginaMy  essence  of  contract  yet  it  may  subsequently  become  ao,  1061, 

1138. 
Where  contract  not  completed  at  the  fiin«  mentioned,  1050. 
As  to  delay  arising  from  the  conduct  of  either  party,  1051. 
Party  seeking  specific  performance  must  have  shown  himself  ready,   desinwa, 

prompt  and  eager,  1051, 1117, 1136-1141,  1143. 
Continual  claim  for,  not  sufficient,  1051. 
Rule  when  relaxed,  ib. 
Purchaser  may  at  law  recover  his  deposit,  unless  abstract  and  title-deeds  an 

ready  at  the  time  appointed,  ib. 
In  equity,  time  will  be  considered  as  waived,  unless  the  purchaser  then  asks  for 

them,  1052. 
Or  at  a  day  which  will  leave  sufficient  time  to  complete  contract,  ib. 
Time  of  deliverr  of  abstract,  not  essence  of  contraot,  1061. 
Objection  as  to  time  may  be  waived,  ib. 
Notice  to  complete  must  be  reasonable,  1062. 

Time  waived  oy  not  objecting  to  take  abstract  after  the  appointed  day,  ib. 
If  abstract  not  sent  at  specified,  purchaser  not  bound  to  take  objections  by  the  time 

limited,  ib. 
Though  time  for  doing  so  made  of  the  essence  of  the  contract,  ib. 
When  objections  shall  be  considered  as  waived,  ib. 
Specific  performance  not  decreed  where  there  has  been  laches  oo  the  part  of  tht 

vendor,  and  the  defendant  has  demanded  his  deposit,  1052. 
Secus,  if  he  has  endeavored  to  make  out  his  title,  ib. 

Although  repairs  to  house  cannot  be  finifthed  in  time  according  to  contract,  ib. 
Or  lease  be  not  expired  when  purchaser  was  to  be  put  into  possession,  ib. 
Unless  it  be  shown  that  purchaser  wanted  house  for  his  own  occupation,  ib. 
Specific  performance  not  decreed  where  purchaser  delays  completing,  ib. 
Thoueh  he  has  paid  part  of  his  purchase-money,  ib. 
Or  where  he  has  talcen  trifling  objections,  especially  if  value  of  property  his 

increased,  1053, 
Or  he  has  not  been  able  to  pay  the  purchase-money,  ib. 
Inadequacy  or  exorbitancy  of"^  price  taken  into  consideration,  1053. 
As  a  general  rule,  delay  arising  from  the  state  of  the  title  no  obiection  to  specific 

performance  where  time  not  of  the  essence  of  the  contract,  io. 
Title  shown  when  the  Master  makes  his  report,  sufficient,  ib. 
Vendor  allowed  further  time  occasionally,  ib. 
To  get  in  term  or  take  out  administration,  ib. 
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Or  obtain  an  Act  of  Parliament,  1054. 

Purchaser  eannot  object  on  account  of  outstanding  title  which  he  has  bought  in, 
1054,  1145. 

If  title  not  shown  until  after  a  bill  filed,  vendor  liable  to  costs  up  to  time  when  he 
showed  a  title,  1054. 

Unless  suit  was  occasioned  by  conduct  of  purchaser,  ib. 

Or  where  requisitions  were  not  made  until  after  bill  filed,  ib. 

Or  where  abatement  or  compensation  improperly  claimed  by  purchaser,  ib. 

Exception  where  vendor  might  have  discoverea  defect  in  title  before  bill  filed,  ib. 

Rule  not  to  be  extended,  1055. 

Time  not  allowed  where  a  suit  is  necessary,  ib. 

Or  an  account  of  debts  remains  to  be  taken  in  a  snit^  ib. 

Further  time  given  where  purchaser  is  aware  of  objections,  ib. 

Or  receives  abstract  after  appointed  day,  ib. 

Or  proceeds  with  purchase  after  time  to  complete  has  elapsed,  ib. 

Purchaser  extending  time  at  the  request  of  vendor,  ib. 

Purchaser  proceeding  under  protest,  ib. 

Dormant  contract  not  abandoned,  sometimes  decreed  to  be  performed,  1066. 

Acquiescence  in  notice  to  rescind  contract,  ib. 

Time  to  make  objections  may  be  enlarged,  ib. 

AVhere  vendor  may  insist  on  contract  being  rescinded,  ib. 

Omiestbn  to  require  repayment  of  deposit  does  not  affect  ri^ht  to  rescind  contract,  ib. 

Where  vendors  bill  is  dismissed  for  laches  in  instituting  the  suit,  deposit  not 
ordered  to  be  returned,  ib. 

Party  must  show  on  his  pleadings  how  he  means  to  use  fiicts  alleging  waiver  of 
title,  1057. 

If  cireumetanees  excuse  dday,  gretU  lapse  of  time  no  bar  to,  1116. 

iut  mere  delny  unexplained  may  predude  right,  1136-1139. 

Whm  interest  given  as  compensationf  1112. 

Purchaser  complaining  of  punetwUity  must  himself  have  been  prompt  and  willinfff  1117. 

^  purchaser  prompt  and  wiUing,  and  vend&r  cannot  make  title  or  deUver  possession  at 
appointed  time,  specific  performance  refused,  1117. 

When  time  essential  cannot  be  excused  by  showing  that  delay  aroK  from  canses  beyond 
vendor's  control  or  not  injurious  to  purchaser,  1105. 

Nor  by  laches  or  want  of  means,  1124. 

Mere  change  in  value  not  of  itself  sufficient  to  rrfuse  r^U/ef,  1139-1142. 

Whoi  sufficient  hardship  to  refuse  rdief,  ib. 

When  equity  mil  rdieve  ojgainst  forfeiture  caused  by  dday,  1133-1135. 

Wiil  not  readily  construe  comtraei  to  create  a  forfeiture^  1129. 

Compensation  for  delay,  1057. 

General  rule,  that,  from  the  time  when  contract  should  have  been  completed,  pur- 
chaser is  entitled  to  rents  and  profits,  ib. 

Vendor  entitled  to  interest  on  purchase  money  from  the  same  time,  ib. 

Even  if  money  be  lying  dead,  if  delay  be  through  purchaser's  fiiult,  ib. 

Secus,  if  vendor's,  ib. 

Purchaser  should  give  notice  that  money  is  lying  dead,  ib. 

But  he  must  pay  interest  if  he  has  not  appropriated  money  for  vendor,  ib. 

Or  has  profited  by  it,  ib. 

Where  default  made  in  paying  purchase  money  vendor  not  bound  to  give  posses- 
sion, ib. 

Nor  to  pay  occupation  rent,  when,  ib. 

Though  purchaser  bound  to  pay  interest,  ib. 

Where  no  time  fixed  for  completion,  in  ordinary  contracts,  interest  payable  from 
the  time  purchaser  takes  possession,  1058. 

Especially  if  he  has  received  the  rents  and  profits,  ib. 

Not  bound  to  do  so,  nor  to  pay  interest,  while  there  is  a  weighty  objection  to  title, 
ib. 

Upon  the  sale  of  a  reversion,  interest  payable  from  the  time  appointed  for  com- 
pleting, ib. 

When  payable  on  sales  by  order  of  Court,  ib. 

When  the  estate  is  in  possession,  ib. 

When  it  is  in  reversion^  ib. 

Interest  when  payable  if  there  be  a  stipulation  that  it  is  to  be  payable  ''from  what- 
ever cause  delay  arises,"  1059. 
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De  Viaine  v.  De  Visme  overruled,  ib. 

Compeiualion  for  deterioration  of  property,  where  allowed  to  purchaser,  ib. 

Where  timber  is  blown  down  or  felled  by  vendor,  after  contract,  ib. 

Fall  of  ornamental  timber  by  vendor,  ground  for  rescinding  contract,  ib. 

Purch&ier  cannot  be  called  upon  to  pay  for  improvements  after  contract,  ib. 

Expenses  and  outgoings  until  what  period  borne  by  vendor,  ib. 

Vendor  of  manor  entitled  to  what  fines  aiter  the  contract,  ib. 
Where  vendor  seeks  specific  performance. 

Where  vendor  has  not  same  interest  as  he  contracted  to  sell,  porchaser  may  re- 
cover deposit  at  law,  1063. 

But,  in  ec^uity,  vendor  may  compel  specific  performance  with  compensation,  105i 

Aliter,  if  tiie  failure  to  perform  does  not  admit  of  compensation,  ib. 

As  where  vendor  has  a  much  shorter  term  than  he  contracted  to  sell,  ib. 

Or  contracting  to  sell  a  lease,  he  has  only  an  under  lease,  ib. 

Unless  it  be  nimply  described  as  a  lease,  1065. 

When  time  is  essence  of  controdUy  delay  cannot  be  excused  by  showing  thai  it  was  from 
causes  beyond  vendor's  contridy  or  not  injurious  to  purchaser j  1  lOo. 

Nor  by  want  of  means,  1124. 

If  purchaser  prompt  arui  willing,  andvcThdor  cannot  make  tide  ai  appointed  time,  spedMr 
perjonnance  will  be  refused,  1117. 

Pnrcha.>4er  not  bound  to  take  lands  of  different  tenure,  1065. 

As  leaseholds  instead  of  freeholds,  ib.  * 

Nor  copyholds  instead  of  freeholds,  ib. 

Unless  compelled  by  conditions  of  sale,  ib. 

Nor  freeholds  instead  of  copyholds,  ib. 

Unless  represented  as  copyholds  equal  in  value  to  freeholds,  ib. 

Or  there  be  a  stipulation,  to  the  contrary,  in  the  conditions,  ib. 

Purchaser  not  forced  to  take  perpetual  rent-charge  instead  of  fee,  ib. 

Objections  to  tenure  may  be  waived,  ib. 

If  not,  purchaser  entitled  to  compensation,  if  specific  performance  be  decreed,  ib. 

Purchaser  of  entirety  not  compiled  to  take  undivided  share,  1066,  1147-1149. 

Nor  a  remainder,  instead  of  estate,  in  possession,  1066. 

Nor,  if  not  mentioned  in  particulars,  an  estate  subject  to  right  of  sporting,  ib. 

Or  to  an  undisclosed  right  of  digging  for  mines,  ib. 

Or  reservation  of  minerals,  ib. 

Nor  a  sheepwalk  instead  of  freehold,  ib. 

Nor  estate  subject  to  repairs  of  chancel,  ib. 

Nor  land  lax  wrongly  described  as  charged  on  particular  property,  ib. 

But  spcciiic  performance,  with  compensation,  will  be  decreed  where  there  are  ud- 
disclosed  quit-rents,  when,  ib. 

Or  rent-charge,  in  lieu  of  tithes,  where  lands  are  sold  as  tithe-free,  ib. 

Mistake  as  to  amount  of  quit-rents  a  matter  of  compensation  in  equity,  ib. 

Fatal  objection  at  law,  ib. 

Not  decreed  where  there  were  undisclosed  leases  for  lives,  ib. 

Vendor  must,  in  general,  be  prepared  to  make  title  to  every  part  of  land,  1 143. 

But  s|)ecific  performance,  with  compensation  decreed,  where  title  to  small  portion 
of  estate  cannot  be  made,  1066,  1144. 

Especially  where  vendee  has  prevented  vendor  from  perfecting  title,  1145. 

Unless  material  to  the  enjoyment  of  the  rest,  1067,  1144. 

8o  where  good  title  cannot  be  made,  to  an  adiunct  to  the  estate,  ib. 

Secus,  where  vendors  have  contracted  to  make  a  good  title  to  all  the  lands  in  the 
contract,  1008. 

Or  where  two  distinct  estates  are  purchased  for  one  sum,  1068,  1144. 

As  to  title  not  being  made  to  some  of  the  lots  purchased  at  a  sale,  ib. 

Decreed,  if  variation  from  terms  </  agreement  immaterial,  and  admit  of  compenaaticmy 
1145. 

So,  of  deficiency  of  quantity,  1146. 

Purchaser  entitled  to  compensation  for  deficiency  in  acreage,  when,  1068, 1069, 1146, 

Vendor  cannot  compel  specific  performance  where  acreage  is  greater  Uian  de- 
scribed, on  payment  of  larger  price,  1069. 

How  to  prevent  objections  waived  oefore  suit,  being  raised  upon  an  inquiry  as  to 
title,  ib. 

When  d^jreed  of  contract  to  sdl  what  was  not,  at  date  of  contract,  owned  by  temdor, 
1117,  1118. 
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Not  decreed  wften  title  doubtftdj  1118. 
When  encumbrance  defeaU  right  to,  1119. 

Purchaser  desiring  to  compUUn  of  delay  must  heme  been  prompt  and  mUing,  1117. 
No  relief  afforded  to  pureSiaser  fraudulently  concealing  defect  of  title,  ib. 
Duty  of  purchaser,  in  default,  where  consideration  consists  <^  goods  or  services,  1129. 
Where  pukchaseb  seeks  speclfxc  performance. 
PurchiiMer  can  generally   obtain   specific   performance,   with   compensation   for 

deficiency,  ib. 
Though  vendor  could  not,  ib. 

Unless  there  be  a  stipulation  making  the  agreement  in  such  erent  void,  1070. 
Or  purchaser  knew  of  the  limited  interest  of  the  vendor,  1071. 
Especially  if  contract  is  in  fraud  of  a  power,  ib. 
Is  tiie  result  of  a  mistake,  1072. 

Or  but  for  neglect  the  purchaser  might  have  ascertained  defect  of  title,  1073. 
Vendor  must  perform  as  much  of  contract  as  he  can,  and  make  compensation  for  residue, 

1146. 
Right  of  purchaser  to  compensation  may  be  excluded  by  express  contract,  ib. 
Contract,  how  construed,  ib. 
Right  of  purchaser  to  compensation  excluded  by  vendor's  rescinding  contract  under 

a  condition,  when,  ib. 
Partial  performance  not  compelled  to  the  prejudice  of  third  parties,  when,  1074. 
Or  there  has  been  misrepresentation  on  the  part  of  the  purchaser,  ib. 
Nor  if  purchaser  were  aware  of  facts  which  he  ought  to  have  disclosed  to   the 

vendors,  1075. 
Neither  vendor  nor  purchaser  compelled  to  take  or  give  an  indemnity,  ib. 
Purcha-^er's  bill,  where  vendor  cannot  make  a  title,  dismissed  without  costs,  he  being 

left  to  his  remedy  at  law,  1076. 
Vendor  filing  bill,  ordered  to  return  deposit  with  interest,  ib. 
Purchaser  not  allowed  to  pay  money  into  Court  until  acceptance  of  title,  ib. 
Piircha-ser  may  pay  purchase  money  into  Court,  when,  ib. 
When  purchaser  entitled  to  indemnity  against  dower,  1149-1151. 
Rights  and  liabilities  of  vendors  and  purchasers  under  executory  articles,  1089,  1108- 

1110,  1112,  1138-1143. 
Vendor  not  compelled  to  perform  different  contract,  1151. 
Where  defect  existed  at  time  of  agreement,  entire  failure  of  title  bar  to,  1151. 
(Jinv'yrince  to  third  person  subsequent  to  contract,  ib. 
Complainant  filing  bill  in  ignorance  of  vendor's  iwibility  to  perform  contract,  not  precluded 

from  pecuniary  relief,  1151-1154. 
Aliter,  if  hill  filed  with  knowledge,  ib. 
R'imcdy  of  vendee  under  ezecutory  cuiicles,  against  subsequent  purchaser  from  vendor, 

1154. 
Effect  of  alienation  pendente  lite,  1155. 

CDinpensalion  for  ads  done  under  contract  which  cannot  be  speeificaUy  enforced,  ib. 
When  vendor  entitled  to  rescind,  1125,  1135. 
When  vendor  entitled  to  forfeit,  ib. 
W/ien  equity  will  relieve  from  forfeiture,  1133-1135. 
Either  powty  may  notify  other  to  fulfill  or  abandon  contract  in  reasonable  time,  1135, 

1136. 
Unilateral  contracts. 
Mutuality  utineeessary  at  law,  1078. 
Doctrine  of,  in  equity,  1077. 

Sufficient  %f  obligation  mutual  at  the  time  of  decree,  1099-1101. 
Time  presumibly  essence  of  unilateral  contract,  1129-1132. 
Performance  not  too  long  deferred  if  within  prescribed  time,  1079-1082. 
Compliance  with  promise  operating  as  continuing  request  sufficient   coTksideralion  for 

promise,  1082. 
Promiser  liable  for  act  done  at  his  instance  by  which  promisee  wiU  lose  if  agreement  un- 

fulfilled,  ib. 

Marriage  on  promise  to  make  settlement,  ib. 
To  afford  means  of  payment,  ib. 
Existence  of  debt  sufficient  consideration  for  promise  to  tranter  property,  1082,  1083. 
Eject  of  vendor's  reused  to  accept  tender  of  purchase  money,  1083,  10i6-1088,  1089. 

covenant  to  convey,  ib. 
Instrument  may  only  name  vendor,  yet  bind  vendee,  1087,  1088. 
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No  obligation  until  precedent  condition  performed^  1089. 

Promise  to  convey,  sell,  lease  or  renew,  may  be  wpedfieaUy  enfortedf  lAou^ik  cUur  petrty 
has  option  of  ojcceptanoe^  1089-1091. 

When  relief  shovid  be  granted,  1091. 

Signature  of  party  to  be  charged  is  sufficient,  1091^1105. 

Xhctrine  in  Kentucky,  1094. 

Piarty  signing  entitled  to  decree  for,  1097-1099. 

Immatericd  where  or  how  signature  appears,  if  intent  be  dear,  1102. 

Agent,  to  sign,  need  not  be  authorized  in  writing,  ib. 

Effect  of  stamped  signature,  or  tdegraphic  message,  ib. 

Cdses  of  oral  a4xeptance  of  written  offer,  109'lr-1097. 

Effect  of  part  performance,  by  feme  covert,  1040,  1101. 

Husband's  contra^,  for  sale  ofwife^s  land,  not  enforced,  ib. 

But  married  woman  s  agreement,  separaJtdy  acknowledged,  to  aeil,  may  be,  ib. 

Unequal  contract  not  specifically  enforced,  1108. 

Contracts  for  partnership  not  enforced,  1104. 

liule  where  contract  liquidates  the  damages,  1104,  1105. 
Distinction  between  plaintiff  seeking  and  defendant  Bxssamso  specific 

PEBFORMANCE,  926. 

Rule  of  law,  that  parol  evidence,  independent  of  Statote  of   Frauds,  is  not 

admissible  to  contradict  written  instniment,  927,  944,  971,  1011. 
But  maj  suspend  its  operation,  ib. 
Rule  binding  before  ntatate,  on  plaintiff  in  equity,  ib. 
Foundation  of  rule,  ib. 
Parol  evidence  on  part  of  plaintiff  seeking  specific  peifonnance  with  a  TBriation 

rejected,  928. 
When  parol  evidence  of  fraud  or  mistake  admissible  on  behalf  of  eomplainasUf  991-99S, 

1010. 
Though  difference  of  the  written  from  the  real  agreement  maj  be  the  result  of 

fraud,  accident,  or  surprise,  928. 
As  a  parol  agreement  to  omit  lands  comprised  in  written  agreement  to  lease,  ib. 
To  prove  verbal  declarations  at  a  sale,  in  opposition  to  written  conditions,  ib. 
To  prove  that  written  agreement  to  sell  to  two  jointly,  was  an  agreement  to  sell  to 

one,  928,  994. 
Variation  by  parol,  where  there  are  acts  of  part  performance,  decreed  to  be  speci- 

fically  performed,  928,  1019. 
Parol  evidence  before  Statute  of  Frauds,  admissible  as  a  defence  to  specific 

performance,  929. 
Kot  rendered  inadmissible  by  the  statatc,  ib. 
Admisvsible  as  a  defence,  to  show  that  written  agreement  by  frand,  aoddeot^  or 

mistake,  does  not  contain  the  real  terms,  929,  930,  995-999. 
Illustration  of  distinction  in  Lord  Townshend  v.  Stangroom,  930. 
Ambiguity  in  written  agreement,  931. 
Sir  Thomas  Plumer  disposed  to  overrule  distinction,  ib. 
Parol  evidence  of  a  fraud,  accident,  surprise  or  mistake  used  as  a  defence  in 

contradiction  to  written  agreement,  931,  944,  950-^58,  971,  978,  1011. 
Not  merely  as  collateral  to,  and  inde^ndent  of,  ib. 
In  absence  of  fraud  or  mistake  specihc  performance  ordered  on  plaintiff  sobmit> 

ting  to  perform  omitted  provision,  932. 
Observation  of  Lord  St.  Leonards  on  Oroome  v.  Lediard,  934. 
Inadvertent  omission  of  intended  terms  of  agreement  no  bar  to,  ib. 
Nor  a  mistake  as  to  purpose  for  which  property  was  to  be  used,  035. 
Or  as  to  legal  consequences  of  an  act^  ib. 
As  to  mistake  of  law,  985. 

Parol  waiver  of  written  contract,  bar  to  specific  performance,  when,  985. 
Specific  performance  of  agreement  decreed  where  defendant  aecUnes  to  elect  to  per* 

form  it  with  or  without  parol  variation,  ib. 
Evidence  not  admissible  where  agreement  is  correctly  put  into  writing  to  show 

term  added  at  same  time  by  parol,  935,  944,  963. 
Doctrine  in  Pennsylvania,  966-973. 
Where  parol  variations  have  been  acted  upon,  the  agreement  with  them  will  be  en- 

forced,  935. 
Effect  of  part  performance,  1019. 
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Where  parol  variation  is  proved  by  defendant,  plaintiflfe  bill  digmiflsed  or  speeifio 

pertbrmance  with  parol  variation  decreed,  ib. 
Specific  performance  of  written  contract  anbsequently  v<uried  by  parolf  1020~1025« 
When  complainant  may  elect  to  have  contract  performed  with  variation^  1026. 
In  catea  of  fraud  or  mistake  compenaation  ma^  be  mbstittUedforperformaneef  1018. 
Specific  performance  discretionary,  but  diacretwn  governed  by  nUea  and  prineipUs,  936, 

999,  1000. 
And  not  decreed  unices  complainant  has  acted  with  propriety  and  been  ready  and  wilUng 

to  perform,  9'S6f  10S9, 
But  right  of  complainant  not  d^eated  by  change  of  eireumstanees  for  which  he  is  not  re- 

sponsible,  1039. 
Not  decreed  in  ease  of  material  variation  between  bill  and  proofs,  1027. 
And  not  decreed,  unless  the  agreement  be  certain,  fair  and  joat,  936. 
Oontract  must  appear,  with  reasonable  certainty,  from  written  evidence,  1028-1030. 
But  need  only  be  certain  to  common  intent,  1030. 
Without  detinite  misrepresentation,  ib. 
Waiver,  by  plain liff,  of  part  of  contract,  affected  by  misrepresentation,  not  allowed, 

937. 
Mere  indefinite  misrepresentation  no  bar  to  specific  performance,  when,  ib. 
When  misrepresentation  by  complainant,  bar  to,  1017. 
A  suppressio  veri  is,  938. 

Not  where  the  acts  suppressed  most  have  been  known  bv  the  plaintifi^  939. 
Agreement  made  by  person  intoxicated,  when  enforced  by,  939, 1036. 
Inadequacy  of  price  no  defence  to  specific  performance,  ib. 
Except  in  cases  of  fraud  or  undue  advantafj^e,  ib. 
Or  on  sale  of  reversionary  interests,  when,  ib. 
Adequacy  of  consideration,  when  inquired  into,  1031-1036. 
Refused  where  it  would  subject  the  defendant  to  great  hardship^  939-941.. 
But  Ike  hardship  <^  the  contract  is  not  of  itself  ground  for  re/using  apeeifie  performanos'^ 

1038. 
Refused  when  unreasonable,  941. 
Or  would  occasion  a  forfeiture,  941,  1038. 

Where  there  is  uncertainty  or  mistake  as  to  subject-matter  of  contract^  iK 
Or  it  is  doubtful  whether  party  meant  to  bind  himself  as  ^  aa  the  plaintifiTseeks 

to  charge  him,  ib. 
Or  surprise,  942. 

Or  where  agent  enters  into  contract  not  authorized  by  his  principal,  ib. 
Or  one  executor  sells,  erroneously  believing  he  had  authority  from  the  other,  ib. 
Or  where  performance  of  contract  would  involve  breach  of  trust,  ib. 
Or  render  a  person  liable  for  a  devastavit,  ib. 
Or  profit  a  person,  in  a  fiduciary  position,  at  the  expense  of  his  cestui  q^ue  trust,^ 

ib. 
Or  lead  to  an  unlawful  act,  943. 
Where  title  is  bad  or  doubtful,  ib. 
Or  would  involve  purchaser  in  litigation,  ib. 
Where  acts  of  forfeiture  have  been  committed,  ib». 
Or  it  would  be  impossible  to  perform  the  contract,  ib. 
Or  where  the  Court  could  not  enforce  it,  ib. 
Where  there  is  a  want  of  mutuality  in  the  contract,  ib. 
Or  it  is  illegal,  ib. 
Or  ultra  vires,  ib. 

When  intoxication,  at  time  of  executing  contract,  d^enee  to,  939,  1036. 
Inaolveney,  1040. 

Oontract  in  depreciated  currency,  1039. 
Sale  by  husband,  or  husband  cmd  wife,  qfwif^s  land,  not  enforced,  1040-1101.. 

STATUTE. 

Public  Act  of  Parliament  notice,  140. 
Aliter  if  private,  ib. 

even  though  made  public,  ib. 

STATUTE  OF  FRAUDS. 
Deed  might  be  set  aside  at  common  law  by  parol  evidence  cf  fraud  d»  procuring  iist 

execution,  950-958. 
But  not  on  the  ground  of  fraud  in  the  consideration,  960. 
Contracts  not  under  sealmay  be  invalidated  by  evidence  af  fraud  ef  mny  kind,  963.. 
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STATUTE  OF  FRAUDS,  coTUinued. 

But  cannot  he  varied  or  coTUradicted  at  law  or  in  equUy  by  parol  evidenee,  unleu  cAmciJi^ 

fraud  or  miatake,  944,  974,  1011. 
And  in  order  to  r(/orm  and  enforce  contract,  on  the  ground  either  cf  fraud  or  miatak'. 

recourse  must  be  had  to  equity^  961. 
OofUracts  in  writing  and  under  seal  may  be  varied  in  equity  by  proof  that  writing  rv 

not  drawn  in  accordance  with  intention  €f  partien^  979-994,  1014. 
Or  by  proof  of  false  representations  or  fraud,  976-978. 
But  not  by  evidence  of  contemporaneous  parol  agreement,  944,  963. 

doctrine  in  PenngylvaniOj  966-973. 
Beformation  of  contract  withtn,  1001-1010. 
Parol  evidence  of  fraud  or  mistake  miOy  be  given  for  purpose  of  rearming  an  executed 

conveyance  of  land  and  enforcing  it  as  reformed,,  notwithstanding  statute,  979-991, 

1001-1010,  1014. 
Application  of   this  rule  to  specific  performance  of  executory  contract.    See  Sfbofic 

Performance. 
When  contract  is  required  to  be  in  writing  subsequent  modtfieation  must  also  be  in  uriting, 

1020-1025. 
Unless  rendered  valid  by  part  performance,  969,  1018. 
Or  they  have  been-  so  far  acted  upon  as  to  raise  an  equitable  estoppel,  ib. 
Promise  to  give  writing,  or  promise  thai  writing  shall  have  larger  signification  than  tenet 

imjoort,  will  not  take  case  out  of,  974. 
Nor  wiu  admission  by  drfendant  that  contract  does  not  contain  whole  agreement,  978. 
One  of  two  joint  purchasers  cannot  show  other  to  be  surety,  994. 
Ven£jr  of  chattels  bound  by  contract  though  purchaser  may  not  be,  1093. 
Contract  relating  to  realty  valid,  if  signed  by  party  to  be  charged,  1091-1105. 
Immaterial  where  or  how  signature  appears,  if  intent  clear,  1102. 
Agent  to  sign  need  not  be  authorized  in  writing,  ib. 
Stamped  signature,  ib. 
Telegram,  ib. 

doctrine  in  New  York,  ib. 
See  Parol  Evidence — Specipic  Performance. 

STATUTE  OF  LIMITATIONS. 

When  a  bar  to  right  of  subrogation,  281. 

When  bequest  or  devise  for  payment  of  debts  bars  statute,  383,  384. 

Inapplicable  between  testamentary  guardian  and  ward,  1437. 

When  bar  to  equity  of  redemption,  2006. 

STOCK. 
When  bequest  of,  specific,  608,  647.    See  Legacy. 
When  specific  legatee  entitled  to  accnied  dividends  on,  632. 
When  transfer  on  books  of  corporation  necessary  to  complete  title  to,  1661-1664. 

STOP  ORDER, 
ftdority  gained  by,  1591. 

SUBROGATION.    See  Marshalling. 
In  favor  of  debtors. 
Does  not  exist  between  principal  debtors,  312. 
Whenever  as  between  two  parties  who  are  Ivahle  for  a  debt  in  estate  or  person,  the  del* 

should  bi  paid  by  one  rather  than  the  other,  payment  by  the  former  wiU  operate  at*  n 

purchase  of  the  debt,  entitling  him  to  all  the  rights  and  remedies  of  the  crcdittH- 

against  the  latter,  279,  281,  282. 
Principle  is  one  of  equity,  and  does  not  depend  upon  contract,  282. 
Applidation  of  it  in  favor  of  sureties  and  guarantors,  279,  282.    See  Marshalling,  3— 

Surety,  Vol.  i. 
Those  whose  liabUityfor  a  debt  is  or  becomes  secondary,  are  for  this  purpose  ntr^iet,  f» 

it  regards  those  whose  liability  is  rdaliveiy  primary,  282. 
As  when  one  partner  assumes  all  the  debts  of  the  firm  on  its  dissolution,  or  the  withdramtd 

of  another  partner,  277,  281. 
As  between  successive  purchasers  of  land  charged  with  a  lien  or  mortgage,  291-305.    iSr^ 

Marshalling,  6. 
N&t  as  against  boTM  fide  purchasers,  280,  285,  286. 
Aliter,  as  to  purchasers  with  notice,  280. 
Oenerally  in  favor  of  every  one  who  has  bought  a  debt^  either  expressly  or  bynacyimg  u 

under  circumstances  which  render  the  payment  equwalent  to  a  purchase,  2»6.    ^ 

.Payment. 
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SUBROGATION,  continued. 

Not  enforced  in  favor  (^  volunteers^  287. 

In  favor  of  vendee  of  land  told  subject  to  eneumbranoef  283,  341-^346. 
vendor,  285,  341-^6. 

When  right  of,  barred  by  statute  of  limitations,  281. 

Sale  of  part  of  a  tract  of  land,  free  from  lien  or  mortgage  covering  whole  trad,  or  with 
express  or  impfled  varrafUv  against  eneumbran/ees,  renders  the  mortgage  primarily 
binding  on  the  residue,  as  between  the  vendor  and  purchaser,  and  entitles  the  latter 
to  subrogation  on  payment  to  the  mortgagee,  296. 

When  land,  subject  to  encumbrance,  is  sold  successively  in  parcels,  each  will  be  liable  in 
the  inverse  order  of  alienalion,  291-305.    See  Marbhaluno,  6. 

And  this  equity  cannot  be  defeated  by  release  from  encumbrancer,  302. 
nUe  in  Kentucky,  303. 

Equities  of  successive  purchasers,  <u  between  themselves,  depend  upon  and  grow  out  cf  con- 
tract of  sale,  and  when  land  is  sM,  subject  to  an  encumbrance,  payment  to  the  en- 
cumbrancer wiU  entitle  the  vendor,  and  those  claiming  under  him,  to  subrogation 
against  the  purchaser,  272,  303,  341-346. 

The  right  of  the  first  purchaser  to  throw  the  burden  of  encumbrances  on  the  second,  is  an 
equity,  and  consequently  only  binding  on  those  who  Itave  actual  or  eotutructive  notice 
of  its  existence,  297,  298. 

And  the  failure  of  the  first  purchaser  to  record  his  deed  or  mortgage  wHl  consequently 
postpone  hun  to  the  second,  unless  the  want  is  supplied  by  actual  or  coTistrucHve 
notice,  299-302. 

What  will  amount  to  such  notice,  ib. 

Land  sold  cotemporaneously  in  parcels  contributes  raieably  to  a  common  encumbrance, 
305. 

Sut  date  of  contract,  not  deed,  prevails,  ib 

A  creditor  is  bound  to  have  due  regard  to  the  right  of  subrogalion  of  the  debtor,  and  the 
debtor  will  be  discharged  pro  tanto,  if  this  right  is  impaired  or  destroyed  by  the  act 
or  neglect  of  the  creditor,  305,  312. 

This  rule  applies  in  favor  of  sureties,  304,  306.    See  Surety. 

And  in  general  of  any  dJbtor  who  is  deprived  wrongfully  of  a  means  of  indenvMJby  or 
safety  by  the  creditor,  312. 

And  between  incumbrancers,  and  successive  purchasers  of  parcels  of  the  land  bound  by 
the  incumbrance,  291-305. 

But  not  if  the  incumbrancer  is  without  notice  of  the  purchase,  297,  299,  302  309. 

The  notice  should,  as  it  would  seem,  be  actual,  ib. 

Subsequent  registration  is  not  notice  to  the  holder  of  a  prior  incumbrance,  310-312. 

Whether  creditor  is  bound  to  perfect  title  of  coUaJteral  security  by  registration,  309. 

The  creditor  will,  as  it  seems,  be  responsible  for  neglect  in  me  management  of  the  securi- 
ties for  the  debt,  as  well  as  for  actual  misfeasance,  306. 

Equity  will  not  ordinarily  restrain  a  creditor  from  proceeding  cigainst  a  surety  or  other 
party  whose  liability  is  secondary,  until  he  has  exhausted  his  remedies  agaiTut 
another  who  is  primarily  liable,  286,  314-322. 

Not  decreed  till  creditor  is  paid  in  full,  278. 

A  creditor  is  entitled  to  enforce  all  his  liens  or  remedies  for  the  debt  against  the  same 
or  different  persons  simultaneously,  286,  314-322. 
As  well  after  as  h^ore  insolvency,  322. 
Even  to  exclusion  of  other  creditors,  ib. 

Seeus,  in  bankruptcy  in  England,  and  in  distribution  cf  estates  of  insolvents  in 
Massachusstts  and  Iowa,  257,  322. 

As  BETWEEN   AND  IN  FAVOR  OF  CREDITORS. 

When  equity  wHl  subrogate  a  creditor  who  has  but  one  fund  to  remedies  of  another  loAo  has 

two,  262,  264r-266,  314,  316,  322. 
As  between  creditors  of  the  same  person.    See  Marshaixino,  1. 
Not  as  to  creditors  of  different  persons  utUcss  on  special  grounds  of  equity,  239,  273-277, 

316. 
Nor  to  prejudice  of  third  persons,  252,  270,  280,  285,  286. 
The  relief  given  will  generally  be  limited  to  subrogation,  262,  318. 
WiU  not  extend  to  restraining  other  creditors,  except  in  special  cases,  ib. 
Legatee  may  be  subrogated  to  vendor^ s  lien  paid  out  of  personalty,  341. 

8UBSTITI0NAL   LEGACIES.     See  Repetition   of   Leoact— Satisfaction 

SUIT. 
JuHsdiction  to  prevent  multiplicity  of,  859. 
When  compromise  of,  sustained,  1723, 1724. 
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SURETY.    See  Payment— Subrogation. 

Paying  debt  entitled  to  assignment  of  coUaleral,  261. 

Mai/y  o^ore  paymenty  file  Inll  agcUnst  principal  to  eompdful^iUment  <^  obligation  on  mar 

twrity,  278,  280,  283,  306. 
When  discharged  by  laches  of  creditor  in  management  ofeoUateral  securities,  306.  ■ 
On  paying  debt  subrogated  to  rights  of  creditor^  ib. 

When  entitled  to  restrain  creditor  from  proceeding  primarily  againsi  surety ^  317-^2. 
Marshalling  as  between  joint  judgments  against  principal  ana  surety  and  soferal  judg- 
ment against  surety^  275. 
When  writing  rearmed  a^gainstj  990. 
Discharged  from  contract  of  suretyship,  by  misrepresentation  or  eonceaJment  of 

material  facts  with  assent  of  the  creditor,  1.871. 
How  far  creditor  is  bound  to  acquaint  surety  with  circumstances  of  debtor,  1871, 

1872. 
Discharged  by  a  departure  from  contract^  when,  1872-1874, 1906-1915. 
Bv  contract  jjiving  time  to  debtor,  1874,  1875,  1900-1916. 
VJ^hether  retiring  partner  surety  for  carrying  on  contract,  1875. 
Custom  of  trade  when  guarantee  not  expressly  limited  in  point  of  time,  1876. 
Beleased  by  bond-creditor  receiving  interest  by  anticipation,  ib. 
Voluntary  promise  to  give  time  not  acted  upon,  does  not  discharge  suretv,  1876, 

1908,  1909. 
A  bindijD^  contract  with  a  stranger  to  give  time  to  principal  will  not  discharge 

surety,  1876. 
Nor  will  an  agreement  upon  a  condition  not  performed,  ib. 
Beason  why  giving  time  discharges,  ib. 
Creditor  withdrawing  execution  without  the  knowledge  of  sureties  discharges  them, 

1877. 
After  levy,  but  not  b^ore,  1900-1902. 
Or  where  he  loi^es  the  benefit  of  an  execution  under  a  power  of  attorney  by  neglect 

of  statutory  formalities,  1877. 
Semble,  surety  not  discharged  if  remedies  are  accelerated  by  giving  time,  1877, 

1909. 
Nor  by  his  accepting  a  payment,  afterwards  invalidated  as  a  fraudulent  preference, 

1877. 
Nor  if  time  be  given  with  surety's  consent  or  approval,  1878,  1910, 1916. 
After  a  decree  against  the  surety,  he  is  not  released  by  time,  given  to  principal, 

1878,  1914,  1915. 
Nor  if  creditor  giving  time  to  principal  reserves  right  to  proceed  against  surety, 

1878. 
Immaterial  that  surety  has  not  been  informed  thereof,  ib. 

Consequence  of  the  reservation  of  the  creditor's  remedies  against  the  surety,  1879. 
Parol   evidence  admissible  to  show  reservation  of  remedies  against  surety,  1879, 

1880. 
Unless  time  be  given  to  principal  by  deed,  1880. 
And  the  reservation  must  be  clearly  made,  ib. 
Creditor  entering  into  any  new  arrangement,  altering  the  situation  of  the  snireiy 

without  his  consent,  discharges  him,  1880,  1881. 
Creditor  agreeing  with  principal  debtor  to  give  time  to  the  surety  discharges  the 

surety,  ib. 
Surety  for  officer  discharged  by  alteration  in  his  duties,  when,  1882. 
8ecus,  where  language  of  security  is  sufficient  to  comprehend  the  alteration,  ib. 
Surety  not  dis^charged  by  dealings  of  creditor  in  which  he  concurs,  ib. 
Guarantee  for  a  possible  pecuniary  liability  not  revoked  by  death  of  sursty,  ib. 
Whether  guarantee  be  continuous,  or  for  a  particular  period,  it  may  be  revoked 

before  liability  incurred,  ib. 
Continuous  guarantee  tor  honesty  of  a  servant  not  ordinarily  revocable,  ib. 
Surety  not  iialile  for  any  acts  done  by  the  servant,  after  acts  of  dishonesty  have 

been  condoned  by  the  master,  ib. 
A  fortiori,  surety  on  aiscovering  such  dishonesty  may  revoke  his  guarantee,  18^1. 
Guarantee  not  revocable  while  there  is  no  misconduct  on  the  part  of  the  serrast, 

ib. 
Guarantee  may  be  continued  after  knowledge  of  the  dishonesty  of  the  servant^  ib. 
Surety  «ii8c)tai'gc<i  by  creditor  releasing  or  compounding  with  debtor,  1885. 
Though  it  b^'  doni^  by  mistake,  ib. 
Or  for  the  benefit  of  the  surety,  ib. 
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BITRKTY,  cofUinued, 
May  be  done  by  one  partner  in  a  firm,  ib, 
Exception   where  purety,  previouB  to  the  release,  has  paid  part  of  the  debt  and 

^iven  security  Tor  the  remainder,  ib. 
Creditor^  after  giving  an  absolute  release  for  the  debt,  cannot  reserve  his  right 

against  the  surety,  ib. 
Whether  the  release  be  legal  or  equitable,  ib. 
Unless  release  can  be  construed  as  a  covenant  not  to  sue,  1886. 
Surety  obtaining  release  by  the  fraud  of  third  parties  cannot  avail  himself  of  it, 

when,  1887. 
I>eed  under  the  one  hundred  and  ninety-second  section  of  the  Bankruptcy  Act, 

1861,  valid  without  reserving  rights  against  sureties,  when,  1888. 
Surety  may  by  contract  become  principal  debtor,  ib. 
Not  discharged  where  creditor  only  signs  bankrupt's  certificate,  ib. 
Secus,  if  principal  creditor  releases  estate  of  bankrupt  without  proving  debt,  ib. 
Security  discharged,  pro  tanto,  by  appropriation  of  security,  ib. 
Or  by  any  act  or  d^auU  of  the  credUory  tBhieh  results  in  a  loss  of  remedies  or  securities, 

which  would  revert  or  hdong  to  the  surety  on  paumeni  of  the  debtf  1901-1903. 
Not  by  mere  passivenesR  of  the  creditor  in  not  taking  proceedings,  1889, 1898, 1899. 
Unless  there  be  a  stipulation  to  sue  without  delay,  ib. 
Surety  not  discharged  by  creditor-taking  further  security,  1889,  1916. 
Unless  it  be  in  satisfaction  of  the  first,  ib. 
The  receipt  of  a  bill  or  note,  payable  at  a  future  day^  suspends  the  debt^  and  consequently 

discharges  those  who  are  sureties  for  payment,  1915. 
But  this  implication  may  be  rebiUted  by  proof  of  opposite  understanding,  1915,  1916. 
On  payment  of  debt  entitled  to  all  securities,  1890. 
Whether  he  was  aware  of  them  or  not,  ib. 
And  .though  given  after  contract  of  suretyship,  ib. 

Surety  discharged,  pro  tanto,  by  creditor  losing  or  giving  up  securitieB  to  debtor,  ib. 
Or  if  he  cannot  give  to  surety  the  securities  in  the  same  condition,  ib. 
Held  not  discharged,  by  surrender  of  policy  and  proof,  against  estate  of  debtor. 

1891. 
Or  by  transfer. of  se^^urity  without  notice  to  surety,  when,  ib. 
Not  discharged  by  security  becoming  worthless,  1892. 
Unless  it  became  so  by  the  act  of  the  creditor,  ib. 
Security  of  co-sureties  not  to  be  wasted,  ib. 
A  release  of  one  surety  at  law  discharges  the  others,  ib. 
But  in  equity  not  a  mere  composition,  1891^1894. 
Remarks  of  Parke,  B.,  in  Kearsley  v.  Oole,  on  Lord  Dehman's  decision  in  Nicholson 

V.  iJmtf,  1894. 
Belease  of  surety  will  not  discharge  co-surety  when  construed  as  a  covenant  not 

to  sue,  ib. 
May  be  so  by  reservation  of  remedies  against  co-sureties,  ib. 
A  promiAe  bv  surety  to  pay,  after  he  is  discharged  by  time  given  to  the  debtor, 

revives  his  liability,  ib. 
Liabilities  of  sureties  governed  by  the  same  principles  in  law  and  in  equity,  ib. 
But  party  sueing  in  equity  will  not  be  sent  to  law,  ib. 
At  law,  a  party  appearing  on  an  instrument  to  be  a  principal  debtor,  formerly 

could  not  prove  he  was  only  surety,  1895. 
Secus,  in  equity,  where,  on  provins:  that,  he  might  be  discharged  by  the  creditor 

giving  time,  though  he  would  be  held  bound  at  law,  ib. 
Evidence  admissible  now  at  law,  to  show  that  a  person  appearing  to  be  a  principal 

is  onlv  a  surety,  1895,  1916, 1917. 
In  order  that  surety  may  be  released  by  time  granted  to  principal,  Oreditor  must 

be  aware  of  the  relation  between  them,  1895,  1918-1921. 
At  law,  instrument  can  only  be  dis.«iolved  by  one  of  equal  force,  1895. 
When  the  instrument  of  suretyship  is  under  seal  surety  not  discharged  by  mere 

parol  agreement  to  give  time,  ib. 
Nor  where  it  is  matter  of  record,  ib. 
Secus,  in  equity,  when  the  agreement  is  binding,  ib. 
Semble,  creditor  releasing  debtor  by  deed,  with  the  consent  by  parol  only  of  sure^ 

at  law  discharges  surety,  1896. 
Secus,  in  equity,  ib. 
Surety  may,  when  debt  is  due,  take  proceedings  in  equity  to  compel  principal  to 

discharge  him  from  his  liability,  ib. 
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Secus,  where  creditor  has  not  a  present  right  to  sue,  ib. 
Cases  on  the  Roman-Dutch  and  old  French  law,  ib. 
Wife's  estate  considered  only  as,  when  mortgaged  for  the  benefit  of  her  huiiband, 

1922,  1938.    See  Mortoaoe  of  Wife's  Inheritance. 
Relation  of  principal  and  surety  is  independent  of  form  of  contract,  1897. 
Exists  whenever  (^ligation  of  coiUraet  is  incurred,  without  sharing  in  eontidavUion  for 

benefit  of  others,  ib. 
Equity  of  surety  dependent  upon  relations  between  himself  and  principal,  ib. 
Bias  no  direct  operation  on  corUrodU  with  creditor,  ib. 
But  creditor  cannot  adopt  any  course  of  a  nature  to  impair  recourse  cf  surety  against 

prina'pal,  1898. 
Surety,  and  not  creditor,  answerable  for  performanoe  by  principal,  ib. 
Failure  to  proceed  a^fainst  principal  does  not  discharge  surety,  1898,  1899. 
Even  when  in  pursuance  of  gratuitous  promise,  1899. 
Or  where  it  results  in  loss  of  lien,  1900,  1902. 
Suspension  of  execution  b^ore  levy,  no  aischarge,  ib. 
Aliter,  after  levy,  1877,  1901,  1902. 

Discharged  by  surrender  of  property  or  securities  received  from  principal,  ib. 
Or  their  value  is  impaired  by  negligence  or  misfeasance,  ib. 
Surety  only  exonerated  to  extent  of  actual  loss,  1902. 
Distinction  between  duty  of  creditor,  with  regard  to  the  remedies  on  the  eontrael  ita^,  and 

those  which  are  collateral  to  it,  arid  intended  as  securities  for  its  performance^  1902, 

1903. 
Misfeasance  as  to  either,  discharge  of  surety,  1903. 
Statutory  provisions,  1904. 

Creditor  not  bound  to  take  a>ctive  measure  for  collection  of  debt,  even  when  estate  of  insol- 
vent princiwd  vested  in  the  hands  of  trustees  or  commissioners  for  distribution,  I90L 
Surety  not  entitled  to  compel  principal  to  collect  the  debt  by  request  in  pais,  or  even  by  biU 

in  equity,  unless  under  special  circumstances,  1904-1906. 
Secus,  in  New  York,  and  some  of  the  other  spates  of  this  country,  1904,  1905. 
Surety  will  be  discharged,  by  anything  which  precludes  or  impairs  his  right  to  oompd  the 

performance  of  the  contract  in  its  original  form  by  the  principal,  or  to  perform  it  kirn- 
self,  and  obtain  an  indemnity,  1906. 
A  variation  of  the  original  contract  eu  it  regards  the  time  of  performance,  or  in  any  other 

material  particular,  is,  therefore,  a  discharge  of  the  surety,' ih. 
Even  when  the  change  produces  no  actual  injury,  1907,  1908. 
And  though  indemnified  by  principal,  1908. 
And  whether  the  surety  or  guarantor  has  made  himself  answerable  at  the  request  of  the 

debtor,  or  solely  that  of  the  creditor,  1907. 
But  to  produce  this  effect,  the  variation  must  be  legally  binding,  and  founded  on  wuf/ieiERt 

consideration,  1908,  1909,  1911. 

what  constitutes  valid  consideration,  1912. 
'  And  not  void  for  usury  or  illegality,  1913. 
But  actual  payment  <^  usurious  interest  may  be  binding  on  creditor  and  disekar^  the 

surety,  ib. 
Effect  of  parol  agreement  varying  sealed  instrument  in  discharging  surety,  1^14. 
Time  given  to  principal  is  a  discharge  of  surety,  even  when  the  dday  is  but  me 

and  the  surety  not  injured^  1907,  1908. 
Not  when  the  period  at  which  the  performance  of  the  contract  can  be  compeUed,  it 

accelerated;  1909. 
Gift  of  time  will  not  discharge  surety,  unless  it  is  for  some  definite  period,  and  not  merdy 

during  the  pleasure  of  the  creditor,  ib. 
Nor  when  the  surety  has  assented  to  the  delay  expressly  or  by  implication,  1910,  1916. 
Nor  when  the  a^eement  contains  a  reservation  of  the  rights  of  the  surety,  or  of  the  right 

of  the  creditor  to  proceed  agairist  him,  ib. 
Nor  when  the  fact  of  suretyship  is  unknown  to  the  creditor,  1918-1921. 
Whetlier  the  information  must  be  given  to  him  when  the  contract  is  executed,  or  may  he 

delayed  untU  a  subsequent  period,  ib. 
Effect  of  judgment  against  surety,  1914,  1915. 
Surety  wiU  not  be  discharged  on  the  ground  of  the  variation  of  the  contract,  without  doinj 

rity,  and  surrendering  securities  or  property  received  on  account  of  the  debt  fgr 
benefit  of  the  creditor,  1908. 
Party,  who  has  bound  himself  as  co^ontractor,  not  estopped  from  showing  thai  he  u  otdy 
a  surety,  1916,  1917. 
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AliteTj  where  he  has  expresdy  axaumed  a  primary  liaJbilUyf  1917,  1918. 
And  the  maker  of  a  note  or  cuxeptor  of  a  biily  falls  within  this  principle  as  it  regards  his 
relation  wiUi  those  who  are  secondarily  liable  for  thepaytnent  of  the  instrument,  1915. 
Remedy  of  the  surety  was  formerly  solely  in  eauityf  1921. 
Belief  will  now  be  afforded  ai  law,  in  many  of  the  States  of  this  country ,  ib. 
Liahility  of  surety  on  official  band,  1913. 

Mortgage  of  wift^s  property  for  benefit  ofhvsbandj  rejiders  her  a  surety.  See  Mortgage. 
When  entitled  to  infunction  against  proceeding  at  law,  1336,  1363. 
When  eTititled  to  equitable  set  off,  1345. 
MarBhalling  amets  in  favor  of.    See  Marshalling,  3. , 
When  joint  purchasers  become.    See  Joint  Purchasers. 
When  partner  becomes.    See  Partner. 

SURPRISE. 
In  a/Uion  at  law  when  ground  for  eqwitable  interference,  1368,  1369. 

SURRENDER. 

When  instrument  ordered  to  be  surrendered  and  canceled,  1353-1356. 

TACKING. 

Doctrine  of,  10,  36,  37. 

TELEGRAMS. 

When  within  StatuU  of  Frauds,  1102. 

TENANCY. 
Constructive  notice  by,  130.    See  Notice,  4. 

TENANT  FOR  LIFE. 

What  income  entitled  to,  695,  696,  713-716,  721.     See  Conversion  op  Residue- 
Partition. 

TENANT  IN  COMMON.    See  Partition. 

TENDER. 
Effect  ofvendor^s  r^usal  to  accept,  1083,  1086,  1088,  1089. 

TESTAMENTARY  GUARDIAN. 
Powbrs  and  duties  of.    See  Infants,  1. 

TESTIMONY.    See  EvrDBNCB— Parol  Evidence. 

TIMBER. 
Divisee  of  property,  with  trust  to  devise  it  to  a  class,  miy  fell,  1856. 

TIME. 
When  essence  of  contract.    See  Specific  Performance. 

TITLE  PAPERS.    See  Deeds. 
Constructive  notice  from.    See  Notice,  2. 

TRUST. 

Cannot  be  ddegated,  1630. 

When  implied  from  use  of  precatory  words.    See  Implied  Trust. 

When  raised  by  paroL    See  Deed— Parol  Evidence — Statute  of  Frauds. 

TRUSTEE. 

Conveyance  from  trustee  and  cestui  que  trust  passes  good  title  notwithstanding  prior  grant 

of  cestui  qu£  trust  in  which  the  trustee  did  not  join,  47, 
Constructive  notice  in  dealing  with,  140. 
When  assets  marshalled  in  favor  of,  288. 
When  transaction  between  trustee  and  cestm  que  trust  set  aside,  1228.     See  Undue 

Influence — Voluntary  Donation. 
As  a  eeneral  nile  shall  have  no  allowauce  for  care  and  trouble,  514. 
Nor  shall  an  executor  or  administrator,  ib. 
Aliter  in  the  United  States,  538. 

Not  even  for  carrying  on  the  trade  of  a  testator  by  his  direction,  514. 
Or  of  a  deceased  partner,  515. 
Nor  for  professional  business,  ib. 
A«,  for  instance,  a  factor,  ib. 
Commission  agent,  ib. 
Auctioneer,  515. 
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TRUSTEE,  emtinued. 

.  An  attomay  or  solicitor  can  only  charge  his  oestui  que  trust  expenses  and  ooste  out 

of  pocket,  ib. 
So  of  his  partner,  ib. 

But  costs  of  town  agent  will  be  allowed,  ib. 
Under  peculiar  circumstances  remuneration  given,  ib. 
Assignee  of  bankrupt  acting  as  solicitor  to  fiat,  only  entitled  to  costs  oat  of 

pocket,  ib. 
Chairman  or  director  of  railway  company  allowed  no  profits  beyond  his  salary,  ib. 
Except  under  stipulations  in  the  articles  of  association,  516. 
Mortgagee  with  power  of  sale  employing  firm  of  auctioneerB  in  which  he  is  a 

partner  not  allowed  to  profit  thereby,  ib. 
Either  conjointly  with  his  partners,  or  alone,  ib. 
Nor  will  a  mortgagee  who  is  a  soliciior  be  able  to  profit  by  sale,  ib. 
Or  by  the  employment  of  another  solicitor  to  act  in  sales  on  agency  terms,  ib. 
And  profits  will  arise  for  benefit  of  persons  entitled  to  equity  of  redemption,  ib. 
Settled  accounts  of  solicitor,  when  opened  after  general  release,  ib. 
Solicitor  party  to  a  cause  as  a  trustee  acting  for  himself  allowed  only  costs  oat  of 

Docket  517 
Doctrine  in  this  countrvy  547,  567,  574,  581,  583,  589. 
Or  when  he  employs  his  partner,  617. 
Rule  according  to  Cradock  v.  Piper,  not  extended  to  a  solicitor  acting  in  a  suit 

for  his  cestui  que  trust,  ib. 
Or  for  himself  and  co-trustee,  or  cestui  que  trust,  if  the  costs  are  not  thereby 

increased,  ib. 
Oradock  v.  Piper,  disapproved  of,  ib. 

Doctrine  of  Oradock  v.  Piper,  not  applicable  to  case  where  solicitor  acts  for  him- 
self and  co-trustee  in  the  administration  of  trust  estate  out  of  Court,  ib. 
Taxation  of  costs  of  solicitor,  defendant  as  trustee,  ib. 
Costs  of  mortgagee  acting  as  his  own  solicitor  in  defence  of  his  title,  ib. 
Semble,  solicitor  who  is  trustee  is  entitled  to  costs  from  the  mortgagor,  to  whom 

he  advances  trust^money,  ib. 
Trustees  and  guardians  of  West  Indian  proprietors,  excepted  from  the  rule,  when, 

518. 
And  formerly  executor  appointed  in  the  East  Indies,  519. 
Unless  he  had  l^acy  for  his  trouble,  ib. 

Could  not,  after  lapse  of  time,  claim  commission  by  renouncing  legacy,  ib. 
Law  now  altered,  ib. 

Agent  intrusted  with  money  cannot  make  profit  out  of  it,  ib. 
Case  of  clerk  of  the  patents  employing  public  money  for  his  own  benefit,  ib. 
Of  master  of  ship  loading  ship  with  cargo  of  his  own,  ib. 
Part-owner  or  partner  in  ship  not  entitled  to  commission  as  ship's  hosbaad,  519, 

520. 
Semble,  managing  owner  of  a  ship  entitled  to  oommission  as  ship's  broker,  ib. 
But  not  if  serving  as  ship's  chandler,  ib. 
Or  ship's  carpenter,  ib. 
Agent  of  landholder  acting  as  agent  of  Land  Drainage  Company,  not  entitled  to 

profits  as  agent  of  landholder,  ib. 
Trustee  or  executor  may  be  entitled  to  oompensaUon  by  the  direction  of  the  creator 

of  the  trust,  ib. 
Or  by  contract  with  cestui  que  trust,  521. 
And  in  solvent  estates  the  eompensaUon  established  by  testator  ordinarily  ffooemt,  541, 

557,  590,  596,  598. 
But  not  if  it  is  obtained  by  undue  pressure,  521,  522. 
Or  if  the  terms  of  the  contract  be  not  completely  fulfilled,  522. 
Or  if  the  contract  does  not  in  distinct  terms  take  the  trustee  out  of  the  general  role, 

523. 
Nor  if  it  be  excessive  in  amountf  and  procured  under  ciretimstanees  wkieh  jutt^  ikt 

belief  that  it  was  the  result  of  undue  influence,  554,  555. 
But  contract  may  be  implied,  ib. 

What  are  included  in  solicitors'  professional  charges,  ib. 
Contract  for  compensation  with  the  Court,  ib. 
Contract  bv  solicitor,  being  a  trustee  under  the  Bankruptcy  Act,  1869,  for  remone- 

ration,  523,  524. 
Allowance  in  special  cases  for  agents,  524. 
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Although  recompense  given  by  creator  of  trust,  ib. 
Trustee,  being  a  solicitor,  may  employ  another  solicitor,  ib. 
Or  an  accountant,  ib. 
Or  an  agent,  to  collect  debts,  ib. 
Trustee  not  appointed  receiver  with  a  salary,  524. 
Except  in  a  case  of  necessity,  ib. 
Even  where  he  refuses  to  act  without  a  salary,  ib.    ' 
Except  trustee  to  preserve  contingent  remainders,  ib. 
Court  may  appoint  executor  or  trustee  consignee,  with  usual  profits,  ib. 
Sale  of  property  by  fiduciary  to  cestui  que  trusts,  when  and  on  what  terms  set 

aside,  525,  *526. 
Trustee  charged  interest  on  trust-monies,  improperly  in  his  possession,  254. 
Or  if  employed  in  a  trade  or  an  adventure,  ¥nth  interest  or  the  profits  at  the  option 

of  the  cestui  que  trust,  626-529. 
Although  mixed  with  his  own  monies,  ib. 

Compound  interest  on  trust  monies  in  property  retained,  when  charged,  530. 
Sale  of  office  of  trustee,  set  aside,  ib. 

A  mere  constructive  trustee  allowed  for  his  time  and  trouble,  530,  543. 
Case  of  a  surviving  partner  carrying  on  a  business,  ib. 
Persons  to  whom  trust  monies  are  lent  not  liable  to  account  for  profits,  531. 
Trustee  not  allowed  sporting  over  an  estate,  ib. 
Not  allowed  to  renew  a  lease  to  himself,  532. 
Or  to  purchase  from  his  cestui  que  trust,  ib. 
Principle  applicable  to  receivers,  ib. 
And  committees  of  lunatic's  estates,  532. 

And  to  registrar  of  colonial  Court  receiving  fees  on  proceedings  instituted  by  him- 
self, ib. 
Member  of  British  legislature  allowed  to  make  profit  by  withdrawing  opposition 

to  a  bill,  when,  532,  53a 
But  not  the  member  of  a  body  not  of  a  governing  or  legislative  character,  533, 

534. 
Trustees  and  executors  entitled  to  an  allowance  for  expenses  out  of  pocket,  535. 
As  the  expense  of  traveling,  ib. 
Fees  of  counsel,  ib. 
Costs  of  a  law-suit,  ib. 
Unless  expenses  were  improper,  ib. 
Or  litigation  occasioned  by  his  own  negligence,  ib. 
Counsel  fees  and  other  neoeMory  expenses  aUowed  when  for  apparent  beneit  of  eetaUf  547, 

551,  564,  567,  669,  570,  573,  678,  582,  688,  591,  593,  698. 
But  not  allowed  interest  on  his  costs,  ib. 
Not  disentitled  by  not  keeping  accounts,  ib. 
But  they  should  do  so,  ib. 

And  they  have,  but  not  their  agents,  a  lien  on  trust  estate  for,  ib. 
And  in  ecjuity,  may  proceed  against  cestui  que  estate  personally,  ib. 
TniHtee  may  profit  by  his  trust,  on  cestui  que  trust  dying  intestate,  without  heirs, 

ib. 
Where  there  is  a  trust  to  convert  under  a  will,  for  purposes  which  fail,  and  testator 

dies  without  heirs,  536. 
But  a  trustee  must  convev  to  trustees  appointed  by  cestui  que  trust,  although  the 

trust  may  have  failed,  ib. 
Whether  on  pardon  of  cestui  que  trust  attainted  he  could  enforce  trust,  ib. 
Quiere,  whetner  heir  of  person  executed  for  felony  could  sue  trustee,  ib. 
Forfeiture  of  lands  and  goods  for  treason  and  felony,  abolished,  ib. 
Heir  of  trustee  has  no  equity,  on  failure  of  heirs  of  cestui  que  trust,  to  compel  lonl 

to  admit  him,  ib. 
Court  of  Queen's  Bench  will  compel  the  lord  to  admit  heir  of  trustee,  537. 
Quiere,  whether  there  was  a  resulting  trust  for  creditor  of  trust  on  attainder  of 

cestui  que  trust,  ib. 
Question  of  no  importance  since  passing  of  33  &  34  Vict.  c.  23,  ib. 
Crown  entitled  to  chattels  of  cestui  que  trust  dying  intestate,  or  if  his  executor  be 

a  mere  trustee,  ib. 
Secus,  if  executor  be  beneficial  owner,  ib. 
Trustee  for  alien  could  not  hold  lands  discharged  of  trust,  ib. 
The  trusts  thereof  executed  for  the  Crown,  ib. 
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Aliens  entitled  to  prnceedH  of  lands  directed  to  be  sold,  ib. 

may,  under  Naturalization  Act,  1870,  hold  every  kind  of  property,  ib. 

In  the  United  States,  trustees  are  generally  allowed  a  reasonable  compenaation  for  ri*k 
and  trouble,  538. 

Same  rule  prevails  with  regard  to  execiUors,  administrators  and  guardians,  and  m  gen- 
eralf  ail  persons  entrusted  with  the  care  of  the  property  of  others,  in  a  fiduciary  eapaeity, 
ib. 

Compensitiom  usuaUy  awarded  by  nfans  of  eommissioTiSf  542,  555,  566,  573,  588. 

English  doctrine  originally  held  in  New  York,  ib. 

Bui  set  aside  by  statutCy  539. 

Still  prevails  in  Delaware^  in  regard  to  voluntary  trusUes,  571. 

In  New  Yorky  compens'Uion,  being  a  staluiory  right,  is  nof  forfeited  by  misconduct,  and 
wiU  be  allowed  on  one  side  of  account,  even  when  compound  interest  is  charged 
against  trustee  on  the  other,  543. 

But  generally,  compensation  awarded  of  grace,  raiher  than  of  right,  and  refused  in  eases 
of  mismanagement,  or  when  no  services  have  been  rendered,  or  risk  incurred,  550, 
560,  570,  577,  589,  692,  594 

Necessary  expenditures^  including  counsel  fees,  costs,  salaries,  &e.,  liheraUy  allowed  wke» 
for  apparent  benefit  of  estate,  but  reused  when  either  unnecessary,  or  for  betufU  nf 
fiduciary,  647,  551,  564,  667,  569,  570,  573,  578,  682,  588.  591,  593,  598. 

Where  statutes  corner  ring  compensation  only  specifically  mention  trustees,  their  pro^ 
visions,  by  eouitable  construction,  are  generally  extended  to  all  acting  in  a  fiduciary 
capacity,  540,  549,  565. 

Doctrine  in  New  York,  639-549;  Pennsylvania,  649-563;  Alabama,  587-590; 
Arkansas,  593;  OUifomia,  598,  599;  Qmneeticut,  668;  Ddaware,  571  ;  Geor- 
gia, 585-587;  lUinois,  696;  Indiana,  ib.;  Iowa,  697;  Kentucky,  594-696 
Louisiana,  591-593  ;  Maine,  563  ;  Maryland,  572-575  ;  MasiwehuseUSy  565-668 
Mississippi,  590,  591  ;  Missouri,  597  ;  Nebraska,  ib. ;  New  Hampshire,  563,  564 
New  Jersey,  569-671;  North  Oarolina,  677-580;  OAw,  696;  South  Oirolxna, 
5S0,  585;  Tennessee,  594;  Texas,  593;  Vermont,  664;  Virginia,  675-677; 
Wisconsin,  597. 

Compensation  in  ease  of  several  executors  or  trustees,  646, 562,  679,  699. 

As  to  costs  and  expenses  incurred  by  executors  and  admimstrators  in  sustaining  the  inZ/ 
of  decedent,  652,  554,  572,  573. 

Bate  of  compensation  estaldished  by  testator  ordinarily  prevails  in  solvent  estates^  541, 
5b7,  590,  596,  598. 

Commissions  on  reinvestments,  659,  667. 

No  distinction  between  realty  and  personalty  as  to  trustees  commission  thereon,  541. 

Interest  on  commissions,  562. 

Double  compensation  in  cases  (^fiduciary  occupying  double  position,  or  performing  extra 
services,  when  allowed,  647,  567,  574,  5^1,  583,  689. 

Commissions  on  legacy,  561,  586,  596. 

Besume  of  doctrines,  599,  600. 

Duties  of,  on  bequest  for  Ufa,    See  CONVERSION  OF  Besibub. 

See  Purchaser  Bona  Fide  Without  Notice. 

TRUSTEES  AND  EXECUTORS,  LIABILITIES  OF. 

Liability  of  trustee.^  and  executors  to  their  cestui  que  trust,  1748. 

Though  trust  were  voluntary  and  the  gift  from  themselves,  ib. 

Liable  only  for  actual  or  constructive  negligence  or  wilful  misconduct,  1791. 

Liability  of  persons  assuming  to  act  as,  ib. 

Agent  of,  how  far  liable,  ib, 
1.  As  to  getting  in  outstanding  property,  1749. 

They  mu"«t  exert  themselves  to  get  it  in,  ib. 

When  in  the  hands  of  a  co-executor,  ib. 

Where  debt  payable  by  instalments,  ib. 

Direction  to  convert  speeiUly  is  a  duty  implied  in  the  office  of  executor,  ib. 

Executor  cannot  cnrry  on  trade  of  testator  without  express  authority,  1950. 

Except  for  the  ptirpose  of  winding  up  the  concern,  ib. 

Nor  generally  continue  testators^  investments  if  made  in  illegal  securities,  1803,  1804. 

Time  allowed  to  executor  for  breaking  up  an  establishment,  ib. 

Not  li;ible  for  loss  occasioned  by  the  exercise  of  discretion  in  not  converting  aaMts, 
1750-1752. 

Liable  for  loss  where  no  step  taken  to  get  in  trust  property  at  a  proper  time,  1753. 

Where  they  are  liable  for  a  loss,  no  fixed  period  from  which  it  is  to  be  calculated,  ib. 
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Onus  on  executors,  to  show  why  they  did  not  convert  at  the  end  of  the  year  from 

the  testator's  death,  ih. 
Discretion,  when  given  to  trustee  to  get  in  outstanding  trust  funds,   how  to  be 

exercised,  ib. 
Unless  wanted  for  payment  of  debts,  executor  not  obliged  to  call  in  a  mortgage^ 

when,  ib. 
Even  if  it  be  a  Becond  mortgage,  1754. 
Unless  security  be  not  good. 
Executor  or  administrator  not  liable  if  any  attempt  to  get  in  money  would  have 

been  useless,  ib. 
Trustee's  power  to  release  or  compound  a  debt,  ib. 
Trustees  compounding  with  a  bankrupt,  liable  to  make  good  the  full  amount,  when, 

ib. 
Power  given  bv  statute  to  trustees  to  compound  debts,  ib. 
Or  to  submit  claims  to  arbitration,  ib. 
Liabilitv  of  trustees  for  neglecting  to  realize  securities  when  ordered  by  the  Court, 

1755. 
For  neglecting  to  secure  property  by  giving  notice  of  trust,  ib. 
Or  register  settlement,  requiring  registration,  ib. 
As  to  tlie  liability  of  a  trustee  who  is  abroad,  ib. 

2.  As  to  the  custody  of  tntat  property,  ib. 

Trustees  or  executors  must  take  same  care  of  it  as  of  their  own,  ib. 

Not  liable  for  accidental  loss,  ib. 

As  By  a  robbery,  1755,  1791. 

Even  when  in  the  possession  of  another,  to  whom  it  was  properly  intrusted,  1755. 

As  when  deposited  properly  in  a  bank,  1756,  1805. 

For  payment  of  debts,  ib. 

Or  of  investing  upon  a  mortgage,  ib. 

Or  when  in  the  hands  of  an  auctioneer,  in  the  case  of  a  deposit  on  a  sale,  ib. 

Or  invested  in  Exchequer  bills,  pending  preparation  of  a  mortgage,  ib. 

Liability  incurred  by  leaving  money  at  a  banker's  unnecessarily,  ib. 

Or  in  tKe  hands  of  solicitor,  ib. 

Or  for  leaving  deed  executed  with  receipt  indorsed  in  the  hands  of  a  solicitor,  ib. 

Or  for  leaving  Exchequer  billf*,  undistinguished,  in  the  hands  of  a  broker,  1757. 

Or  if  mixed  with  his  own  monies,  he  becomes  bankrupt,  ib. 

Or  bankers  have  a  set  off  aeaint  him,  ib. 

Trustee  liable  if  he  parts  with  exclusive  control  of  trust  fund  by  associating  with 
himself  another  person,  ib. 

Trust  fimd  must  not  oe  left  under  the  entire  control  of  a  co-trustee,  1757-1759. 

Though  by  rules  of  company  in  which  fund  is  invested,  it  can  only  be  in  the  name 
of  one,  1759. 

When  trust  is  at  an  end,  payment  may  be  made  to  executor  of  person  absolutely  en- 
titled, 1760. 

3.  As  to  investment  of  trust  funds,  ib. 

Must  not  be  lent  on  personal  security  when,  1760,  1801. 

Although  joint,  ib. 

Or  with  sureties,  ib. 

Unless  with  express  authority,  ib. 

Mere  general  expressions  not  sufficient,  ih. 

Not  to  be  lent  without  express  authority  to  co-tnistee,  ib. 

Or  to  a  relation  for  purposes  of  accommodation,  ib. 

Terms  of  authority  must  be  strictly  complied  with,  1761. 

Authority  not  exhauf^ted  by  one  loan,  when,  ib. 

Taking  a  bond  in  lieu  of  a  bond  not  necessarily  a  breach  of  trust,  ib. 

Until  recently,  in  the  absence  of  authority,  trustees  could  not  invest  in  real  secu- 
rities, ib. 

But  in  Government  or  bank  annuities,  ib. 

Consols  was  the  proper  fund,  1762. 

Whether  liable  for  fluctuation  in  other  Government  stock,  ib. 

Trustees  having  power  to  invest  in  the  public  funds  or  Government  securities,  not 
confined  to  3/.  per  cents,  ib. 

But  cannot  invest  in  terminable  securities  to  favor  a  tenant  for  life,  ib. 

Investments  in  exchequer  bills,  ib. 

Power  of  investment  increased  by  recent  legislation,  1762-1766. 
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.Power  given  to  invest  on  the  stock  of  the  Bank  of  England  or  Ireland,  when,  176S. 
Ea'-t  India  Stock,  1763,  1764. 
Bank  stock,  1763. 
Exchequer  bills,  ib. 
21.  lOtf.  per  cent,  annuities,  ib. 

Mortgage  of  freeholds  and  copyholds  in  England  and  Wales,  ib. 
Not  New  East  India  loan,  ib 

What  investments  will  be  authorized  by  the  Courts,  1763-1765. 
Trustees  making  an  investment  in  East  India  stock,  when  protected  by  the  Coait, 

1764.  • 
Meaning  of  "  East  India  Stock,"  ib. 
How  money  received  by  trustees  under  the  Settled  Estates  Act  may  be  inveated, 

1765. 
As  to  what  amount,  in  proportion  to  the  value  of  property,  ought  to  be  advanced 

on  a  mortgage,  ib. 
Trustees  not  justified  in  lending  to  one  of  themselves,  1766. 
Not  liable  for  loss  if  property  previous  to  mortgage  were  duly  valued,  ib. 
Second  mortgage  not  a  proper  security,  ib. 
Trustee  liable  ror  loss  of  money  invested  in  mortgage  through  the  ignorance  or 

negligence  of  his  solicitor,  ib. 
Rent-charge  under  the  Drainage  Act  does  nqi  preclude  trustee  from  advanciog 

money  on  mortgage,  1767. 
Unless  he  be  forbidden  expressly  by  the  terms  of  the  trust,  ib. 
The  omission  of  a  power  of  sale  in  a  mortgage  not  a  breach  of  trust,  ib. 
Investments,  what  authorized  by  various  powers,  ib. 
Court  in  the  case  of  infants,  does  not  approve  of  money  in  the  funds  being  sold 

out  to  be  invested  on  mortgage,  1768. 
Whether  power  to  invest  on  real  securities  justifies  continuance  of  investment  on 

turnpike  roads,  ib. 
Further  advance  to  secure  former  mor^ge,  where  justifiable,  ib. 
Trustees  may  invest  on  real  securities  in  Ireland,  when,  ib. 

Trustees  retaining  money  instead  of  investing  in  the  funds,  how  to  be  charged,  ib. 
When  they  have  made  no  profit,  interest  how  calculated,  1769. 
Where  there  ix  an  express  trust  for  accumulation,  ib. 

Trustees  how  charged  when  they  have  improperly  dealt  with  truat  monies,  ib. 
Cannot  set  ofi*  gains  against  losses  by  improper  investments,  ib. 
Trustees  directed  to  invest  on  government  or  real  securities,  doing  neither,  how 

charged,  ib. 
Trustees  liable  to  a  future  loss  traceable  to  improper  investment,  1770. 
Executor  when  ordered  by  the  Court,  neglecting  to  invest  money,  ib. 
Wide  powers  of  investment  should  be  exercisea  with  caution,  ib. 
Bill  may  be  filed  in  equity  to  recover  trust  money  advanced  in  breach  of  trust,  ib. 
In  some  of  the  StaUa  of  this  Chuntry,  trttst^es  are  boand  to  invest  in  real  or  GovemmaU 

aecuritieSf  and  not  in  bank  or  railroad  stock,  or  in  perBonal  security,  1800. 
Responsibility  not  lessened  by  fact  that  testcUor  had,  in  his  lifeiime,  invested  in  mmUat 

securities,  1801. 
Or  thai  trustee  managed  trust  with  same  care  as  his  own  property,  1801. 
Same  rule  applies  where  discretionary  power  of  inoestment  exists,  1801. 
Bui  in  other  States  they  may  range  through  the  whole  field  of  investment  without  reaponm- 

biliiy,  except  for  negligence,  1802. 
Where  instrument  designates  the  mode  in  which  the  funds  are  to  be  invested^  its  prom" 

sions  are  binding,  unless  impracticable,  1802,  1803. 
In  absence  of  express  directions,  trustee  must  invest  in  legal  seewritieSf  and  convert  illegal 

assets,  1803,  1804. 
No  justification  that  testator  himself  had  invested  in  illegal  securities,  1803, 1804. 
A  liter  in  those  States  wherein  trwieet^  investments  are  only  restrained  by  prudence^  ib. 
Investment  in  confederate  bonds,  1804. 
Receipt  of  confederaie  notes,  ib. 
Loss  on  investment  made  by  trustee^  in  his  own  name,  falls  on  fiduciary,  individually^ 

1805. 
4.  How  far  persons  are  liable  for  the  acts  or  defaults  of  eo-trustees  and  eo-ereeiitort,  1771. 
Trustee  not  liable  for  the  acts  or  defaults  of  a  co-trostee,  1771, 1792. 
Same  rule  applicable  as  between  executors,  ib. 
Liable  only  for  actual  or  constructive  negligence  or  wi^ul  misconduct,  1791. 
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ETcecular  or  trustee  TWt  bound  to  take  charge  of  or  administer  every  portion  of  the  trust,  ib. 
May,  under  ordinary  circumstances,  entrust  the  whole  to  the  management  of  his  associates, 

ib. 
Arid  wili  not  be  answerable  for  their  d^auU  or  mitfeasanee  in  matters  which  have  passed 

solely  through  their  hands,  without  his  intervention,  ib. 
Unless  he  has  notice  that  they  are  mismanaging  the  trust,  or  are  unfit  to  manage  it, 

1792. 
As  where  he  permits  the  assets  of  the  estate  to  be  received  or  retained  by  an  iitsolvent  eo" 

trustee  or  executor,  1793. 
But  an  deeutor  or  trustee  who  enters  upon  the  transa4:tion  of  any  part  of  the  trust  is 

bound  to  see  that  it  is  brought  to  a  safe  termination,  1794. 
Bui  joining  in  sale  does  not  impose  separate  liability  for  subsequent  misapplieation  of 

proceeds,  1800. 
Trnstee  or  executor  liable  if  he  permits  co-tmstee  or  co-executor  to  commit  a  breach 

of  trust,  1771. 

(M  by  placing  fund  vrithin  sole  power  of  co-trustees,  1792. 
Trustee  must  exercise  reasonable  care  and  aUigenee,  1793. 
So,  of  receivers,  ib. 

As  to  leave  a  aebt  due  from  oo-tmstee  to  remain  outstanding,  1771. 
Or  permits  him  to  receive  assets  without  investing  them,  1771-1773. 
Executor  under  a  decree  for  common  accounts,  liable  only  for  actual  or  constrnctive 

receipts,  1773. 
When  tnisteesjoin  each  responsible,  1794. 
Bide  applies  with  greater  force  to  executors,  ib. 
But  joinder  must  not  be  merely  Tutminal,  1795. 
Effect  of  executor's  joinder,  ib. 

Joining  does  not  extend  liability  beyond  particular  transaction,  1800. 
jyusteesor  executors  accounting  jointly  are  liable  for  acts  of  each  other,  1796. 
Iowa  statute,  ib. 

So,  where  joint  bond  has  been  given,  1797. 
So,  where  joint  liabUity  has  been  imposed  by  testator,  ib. 
Separate  release  by  executor  for  joint  deposit  no  discharge,  1798-1800. 
Fiduciaries  jointly  liable  when  they  expressly  contract  so  to  be,  1800. 
But  liabUity  ceases  on  death  of  one,  ib. 
6.  As  to  joining  with  co-trustees  in  receipt,  1774. 
Trustee  joining  in  receipts  for  mere  conformity  not  liable  for  misapplication  of 

the  money  by  his  co-trustee,  1774,  1795. 
But  he  muHt  prove  that  his  co-trustee  received  th'e  money,  ib. 
And  he  will  oe  liable  if  he  joins  in  a  receipt  unnecessarily,  1775. 
Or  allows  his  co-trustee  to  keep  and  deal  with  trust  monies  contrary  to  the  trust, 

1775,  1797. 
And  he  should  inquire  for  what  purpose  tnist  monies  are  wanted,  ib. 

6.  As  tojoinina  with  co-executors  in  receipts,  1776. 

Executor  joining  with  his  co-executor  in  a  receipt,  answerable  for  the  application 
of  the  money,  1776,  1795. 

Unless  the  receipt  has  not  the  effect  of  putting  the  money  in  the  hands  of  his  co- 
executor,  ib. 

As  where  he  has  received  the  money  previously,  ib. 

Lord  Eldon's  account  of  the  distinction  between  the  liability  of  an  executor  and  a 
trustee,  from  joining  in  receipts,  1777. 

Lord  Redesdale's  explanation  ( f  the  distinction,  ib. 

Where  it  is  necessary  that  an  executor  should  Join  his  co-ezecator  in  a  receipt,  the 
rule  as  to  trustees  is  applicable,  1778,  1795. 

As  the  indorsement  of  a  bill  by  two  executors,  1778. 

Or  their  joining  in  a  sale  of  stock,  ib. 

But  executor  liable  if  he  neglects  to  inquire  for  what  purpose  a  sale  m  required, 
1778,  1779. 

A  debtor  discharged  by  the  receipt  of  one  executor  though  he  has  also  forged 
thereto  the  name  of  his  co-executor,  1779. 

7.  Executor  paying  assets  over  unnecessarily  to  co-executor,  liable,  ib. 

Bv  his  unnecensarily  paying  him  part  of  the  assets,  1779,  1792, 1793,  1794, 
Handing  to  him  a  bag  of  money,  1780. 
Joining  in  indoisins  a  bill,  ib. 
Or  drawing  a  bill,  ib. 
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Or  delivering  eeeuritiea  to  trustees  known  to  be  in  pecuniary  embarraasment,  1793. 

Or  wUh  notice  that  fund  wiU  he  misappropriated,  ib. 

Or  by  agreeing  that  each  shall  receive  a  certain  part  of  estate,  1780. 

But  one  fiduciary  not  bound  to  take  adverse  measures  against  another  on  mere  sHtpidon, 

1793. 
Management  of  whole  estate  may  generally  bel^to  one^  1791. 
But  not  where  executor  necessarily  pays  money  to  co-executor,  1781. 
As  to  pay  debts  in  his  own  neighborhood,  ib. 
Or  to  carry  on  a  business  directed  by  the  testator. 

Or  where  executor  had  no  legal  right  to  retain  the  fund  from  the  other,  ib. 
Nor  if,  after  disclaimer  and  renunciation,  he  applies  money  as  agent,  ib. 
Secus,  if  he  has  once  acted,  1781,  1794. 
Distinction  between  legatee  and  creditor  seeking  to  charge  executor  for  joining  in 

a  receipt,  1782. 
Effect  of  usual  indemnity  clause  as  to  joining  in  receiptu,  ib. 
Of  indemnity  clause  in  22  &  23  Vict  c.  35,  ib. 
Ordinary  indemnity  clause,  sometimes  extended,  1783. 

8.  Remedies  a^inst  trustees  and  exectUors,  ib. 

Remedies  in  equity  for  breach  of  trust  against  trustees  or  executors,  ib. 

Or  their  representatives,  ib. 

Cannot  set  up  Statute  of  Limitations,  1786. 

Nor  can  covenantor  constituting  himself  trustee  of  money  he  has  covenanted  to 

pay,  ib. 
Secus,  where  he  has  simply  covenanted  to  pay  money  to  trustees,  ib. 
Trustees  neglecting  to  enforce  the  covenant  remain  liable,  ib. 
And  their  representatives,  ib. 
Execution  against  one  trustee  after  joint  decree,  ib. 
Contribution  or  apportionment  between,  when  ordered,  ib. 
Loss  thrown  upon  one  trustee,  when,  ib. 

Trustees  recouped  by  cestui  que  trust  when  not  under  disability,  ib. 
Bv  married  woman,  when,  1787. 

Charge  of  trustee  has  priority  over  creditors  of  cestui  que  trust,  ib. 
Cestui  que  trust  receiving  income  from  improper  investment,  bound  to  give  credit 

for  what,  ib. 
Merely  instigating  a  breach  of  trust,  not  liable  to  recoup  trustees,  ib. 
Proof  against  estate  of  bankrupt  trustee,  ib. 
When  money  lent  to  his  own  firm,  ib. 
When  bankrupt  beneficially  interested  in  trust  funds,  ib. 
When  trust  money  has  been  improperly  invested,  ib. 
Original  debt  of  bankrupt  barred  by  his  discharge,  ib. 
Not  where  he  has  neglected  to  prove,  ib. 
For  keeping  trust  monies  in  hand,  1788. 
Proof  against  estate  of  bankrupt,  one  of  several  trustees,  ib. 
Though  the  other  be  solvent,  ib. 

Proceedings  in  equity  against  solvent  trustee  to  compel  oontribntion,  ib. 
Proof  when  all  trustees  are  bankrupt,  ib. 

9.  RemiCdy  against  trustee  barred  by  concurrence,  acquieseeneef  or  rdease,  ib. 
Concurrence  by  cestui  que  trust  in  breach  of  tnist,  ib. 

Exception  in  tJie  case  of  femes  coverts  and  infants,  when,  1789. 

Acquiescence  of  cestui  que  trust  in  improper  investment  binding,  ib. 

If  made  with  his  full  knowledge,  ib. 

Without  concealment  on  the  part  of  trustees,  ib. 

Cestui  que  trust  in  such  case  primarily  liable,  ib. 

Not  affected  by  constructive  notice,  ib. 

Not  liable  when  he  derives  no  profit,  because  he  makes  no  oomplaint  for  a  long  time, 

1790. 
Especially  if  hb  interest  be  reversionary,  ib. 
Remedies  against  trastees  barred  by  release,  or  confirmation,  ib 
Except  in  the  case  of  infant  cestui  que  trust,  ib. 
Or  married  women,  when,  ib. 
Acquiescence  of  person  entitled  in  remainder,  ib. 
As  to  the  punishment  of  trustees  for  fraudulent  breaches  of  tmst,  ib. 
Husband  now  far  liable  for  devastavit  of  his  wife.    Sts  HuaBAND  ahb  Wifi. 

Sec  COKVEBBION  OF  RESIDUE. 
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UNDUE  INFLUENOE.    See  Voluntary  Donations. 
Wkat  amounts  to,  1193-1196. 

Deeds  and  contra^^ts  procured  by  the  exercise  of  undue  infiuenee,  set  aside  in  equity ,  1192. 
But  a  deed  or  will  not  ui  aside  because  the  graaiior  or  testator  has  been  infiueneed,  unless 

he  has  been  in/lueneed  unduly,  1279,  1280. 
Where  the  relation  between  the  parties  is  such  as  to  give  an  opportunity  for  the  exercise  of 

undue  influence,  and  the  result  such  as  it  would  have  been  had  undue  influence  been 

exerted,  its  exeretm  will  be  presumed  and  relief  given  in  equity,  1206-1230. 
Doctrine  applied  to  relationship  of  parent  and  child,  1 196. 
Oifi  from  parent  to  child,  120^1212. 
Guardian  and  ward,  1212. 
Near  relatives,  1213. 
Husband  and  wife,  1215. 
.    Attorney  and  client,  1216-1227. 

Mule  includes  all  obtcdning  confidence  by  advising,  whether  professionally  or  otherwise, 

1222,  1224. 
Principal  and  agent,  1227. 
Trustee  and  cestui  que  trust,  1228. 
Clergyman  and  parishioner,  1230. 
Physician  and  patient,  ib. 
In  absence  of  undue  influence  transaction  may  be  set  aside,  as  abuse  of  confidence,  1233- 

1237. 
Wften  inadequacy  of  eonsideroHon  sufficient  to  warrant  interference  qf  equity,  1237. 
Weakness  of  mind,  arikingfrom  intoxication  or  other  causes,  1243. 
Ignorance,  1244. 
Need  and  duress^  1245. 
When  one  party  is  relatively  or  absolutely  unable  to  protect  himself^  the  other  will  be 

bound  not  to  injure  him,  and  equity  may  restrain,  on  proof  of  undue  advantage,  even 

in  absence  of  deceit,  or  undue  influence,  1230,  1233-1237. 
Application  of  these  principles  to  wiUs,  1 267. 

A  testamentary  gift  may  be  good,  when  it  wovid  have  been  bad  inter  vivos,  1273,  1276. 
And  a  bequest  or  devise  will  not  be  set  aside  merely  because  it  is  in  favor  of  one  for  whom 

the  testator  felt  an  extreme  and  unreasonable,  or  even  an  illicit,  affection,  1266-1273. 
Or  is  result  of  advice  or  persuasion  of  those  by  whom  he  is  surrounded,  1269. 
BesunU  of  doctrines,  1273. 
Will  prepared  by  legatee,  1285-1290. 
The  mental  and  physical  condition  of  the  testator,  the  state  of  his  fedings  and  affections, 

and  the  res  gestae  generally,  may  be  given  in  evidence  to  prove  or  rebut  the  exercise 

of  undue  influence,  1276,  1282. 
And  the  declarations  of  testator  are  admissible  as  evidence  of  his  mental  and  physical 

condition,  1282. 
And  even  to  show  that  he  was  influenced  undtdy,  ib. 
But  not  to  contradict  the  will,  nor  when  so  remote  as  to  be  irrelevant,  ib. 
Deeds  and  contracts  vitiated  by  constructive  fraud  or  undue  influence,  set  aside  only  so 

far  as  may  be  requisite  for  the  purposes  of  justice,  1259. 
Wlien  deed  to  creditor  ordered  to  stand  as  security  for  amount  due,  1260. 
Third  parties  cannot  profit  by  doThation  fraudulently  obtained,  1189,  1261,  1262. 
Upon  whom  burden  of  proof  rests,  1193,  1211,  1275,  1280-1282. 
Effect  of  confirmation  or  acquiescence,  1263-1265. 
Use  of  instrument  obtained  by,  may  be  enjoined,  1353. 

UNILATERAL  CONTRACT. 
Whan  subject  of  specific  performance.    See  Specific  Pebforbcancb. 

VENDEE.    See  Vendor. 

VENDOR. 
Chnnot  withdraw  offer  to  sell  ofUr  acceptance,  1078. 
Rights  and  liabilities  of,  under  contract  for  sale  <^  real  estate,  1089,  1108-1110,  1112, 

1138-1143. 
When  entitled  to  rescind  contract,  1125,  1135. 

forfeit,  1125. 
Seeking  to  rescind  on  ground  qf  fraud  must  refund  eonsideration,  1260. 
Sale  by,  not  in  possession,  when  valid,  1631,  1632. 

See  Deed — EquiTABLB  Assignment — Notice  ^Purchaser  Bona  Fide  With- 
out Notice— Real  Estate — Specific  Performance. 
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VOLUNTARY  BOND. 
In  what  order  paid  in  the  administration  of  assets,  362. 

VENDOR'S  LIEN. 
L'ij  lUe  miy  be  subrogated  to,  when  poUd  out  of  personaUif,  341. 
See  MARsuALLiyo. 

VOLUNTARY  DONATIONS.    See  Undue  Influence. 
What  essential  to  validity  of,  1192-1196. 
Obtained  by  undue  indaence  set  aside,  1174,  1193,  1230. 
Entire  gift  generally  set  a^ide,  1259. 
Abuse  of  confidence,  1 233. 
By  person  having  spiritual  ascendancy,  1174. 
As  to  validity  of  ^ifts  from  nuns  to  their  convents,  ib. 
To  trustees  for  religious  purposes,  ib. 

Voluntary  donation  without  undue  influence,  not  set  aside,  ib. 
Doctrine  in  this  country,  1192,  1251. 
How  far  onus  thrown  upon  donee  of  showing  validity  of  donation,  1175, 1193, 1193, 

1270, 1274, 1276,  1280-12S2. 
Where  voluntarv  donations  on  the  ground  of  public  policy,  prima  facie  presomcd 

fraudulent  from  the  relation  of  the  parties^  1176. 
As  in  the  case  of  the  relation  of  parent  and  child,  1176, 1196. 
Of  person  in  loco  parentis,  ib. 

Transaction  between  parent  and  child  when  valid,  1177, 1204. 
Of  the  relation  of  guardian  and  ward,  1178, 1212. 
Near  relatives^  1213. 
Husband  and  wife,  1215. 

Of  the  relation  of  trustee  and  cestui  que  trust,  1180,  1228. 
Of  the  relation  of  legal  adviser  and  client,  1180,  1216. 
Donations  from  client  to  attorney,  pending  a  suit,  invalid,  1180. 
Or  whilst  connection  subsists  between  them,  ib. 
Secus,  when  no  suit  pending,  1181. 

Evidence  admissible  to  show  that  consideration  expressed  in  a  deed  is  fictitioos,  ib. 
Semblc,  an  attorney  may  take  a  gift  by  will  from  ms  client,  1181,  1276. 
Though  will  prepared  by  the  attornev,  ib. 
Donation  by  client  to  counsel  set  aside,  1181. 
Rule  does  not  apply  to  trivial  aiftSf  1227. 
Party  advising  need  not  have  oeen  admitted  to  praetiee,  1222. 
Attorney  disqualified  from  purchasing  subject  matters  of  suit,  1233. 
Clerh  of  attorney,  ib. 

Though  in  consideration  of  services,  1181. 
Professional  man  cannot  profit  by  his  not  having  given  full  informatioo  to  his 

client,  ib. 
Attorney  formerly  could  not  take  security  for  future  costs,  1182. 
And  security  for  costs  good  only  for  costs  then  due,  ib. 
Settled  account  between  attorney  and  client^  ib. 
Acquiescence  in  security,  ib. 
Attorney  may  now  take  security  for  costs  under  the  Attorneys'  and  Solicitors'  AoL 

1870,  ib. 
Agreement  by  solicitor  to  receive  a  fixed  sum  for  costs,  formerly  invalid,  ib. 
Valid  now  under  Attorneys'  and  Solicitors'  Act,  1870,  when,  ib.* 
Clergyman  and  parishioner,  1230. 
Physician  and  patient,  ib. 
Doctrine  applied  to  wills,  1265. 
Burden  of  proof,  1270,  1274, 1280-1286. 
Resumi  of  doctrine,  1273. 
What  evidence  sufficient  to  set  ctside  wiU,  1276. 
Weakness  of  mind,  1282. 
WUl  prepared  by  legatee,  1285-1290. 
Lord  Brougham's  summary  of  the  law  as  to  volantarj  gifts  to  persons  standing  in 

these  relations  towards  the  donor,  1183. 
Applicable  to  all  relations  where  undue  influence  may  be  exenased,  1184. 
Of  medical  man  over  patient,  ib. 
Medium  over  spiritualist,  ib. 

Of  man  over  wife,  being  a  deceased  wife's  sister,  1185. 
Over  woman  to  whom  he  is  engaged  to  be  married,  ib. 
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VOLUNTARY  DONATIONS, jcon^inued. 

Of  elder  over  younger  sister,  ib. 

No  nile  as  to  what  amounts  to  undue  influence,  ib. 

Depends  on  circumstances  of  each  case,  ib. 

Non-intervention  of  disinterested  person,  ib. 

Of  professional  adviser,  ib. 

As  age  or  weakness  of  donor,  ib. 

Statement  of  consideration  where  there  was  none,  1186. 

Absence  of  power  of  revocation,  1186,  1251-1259. 

Improvidence  of  transaction,  1186. 

Inadequacy  of  conaiderationf  token  a  badge  offraudf  1237. 

Weakness  ofmindy  1242. 

Intoxieationj  1244. 

Ignorance,  ib. 

Need,  1245. 

Dtaresa,  ib. 

Undue  influence  must  be  proved,  where  no  fiduciary  relationship  exists  between 
the  parties,  1186. 

But  when  ignorance,  imbecUih/f  or  intoxication  is  shovm  to  have  existed  on  one  sidcj  atid 
advantcige  has  been  taken  of  it  on  the  other,  fraud  or  undue  influence  mill  be  pre- 
sumed, and  the  deed  or  contract  set  aside  by  equity,  1237-1245. 

Decision  of  Lord  Brougham  in  Hunter  v.  Atkins,  1186-1189. 

Where  great  advantage  obtained  by  a  party,  it  must  be  shown  transaction  was  fair, 
and  that  donor  understood  transaction,  1188. 

WTien  deed  to  creditor  decreed  to  stand  as  security  for  amount  due,  1260. 

Set  aside  even  af^er  death  of  donor  and  donee,  1188. 

Material  that  the  donor  had  competent  advice,  when,  ib. 

Deed  executed  under  pressure  of  fear  invalid,  1189,  1245. 

Deed  in  expectation  of  immediate  death  may  be  set  aside  on  recovery  of  donor, 
ib. 

Semble,  ordinarily  deed  makine,  cannot  be  rectified,  ib. 

Except  by  agreement  of  the  plaintiff,  ib. 

Effect  of  absence  of  power  of  revocation  in,  1250-1266. 

Third  parties  cannot  profit  by  donation  fraudulently  obtained,  1189,  1261. 

Creditor  obtaining  security  from  son  for  debt  of  father,  ib. 

Or  from  ward  for  debt  of  guardian,  1190. 

Case  of  bona  fide  purchaser  without  notice,  1191,  1265. 

Acquiescence  and  confirmation,  1191,  1262^-1265. 

VOLUNTEERS. 

Subrogation  not  enforced  in  favor  of,  287. 

WAGES. 

When  assignment  offuturcy  valid,  1628. 

WARD  OF  COURT.    See  Infants. 

WARRANTY. 

No  presumption  of  notice  of  defective  title  arises  from  presence  or  absence  of  unlimited 

covenant  of,  72. 
Effect  of  covenant  of,  as  regards  payment  of  paramount  encumbrance^  296,  302,  303,  304. 

WEAKNESS  OF  MIND. 
Gift  obtained  by  reason  of,  when  set  aside,  1242,  1282.    See  Undue  Influence. 

WIDOW. 
When  conditions  in  restraint  of  subsequent  marriage  valid.    See  Marriage. 

WILL. 

Ddectivdy  executed  invalid,  816. 

When  book  entries  referred  to  in,  are  competent  evidence  on  question  of  advance- 
ment, 816-818. 

Premise  inducing  bequest  in  may  be  proved  by  parol,  978. 

Weakness  of  mind  in  erecuting,  1282. 

Effect  of  legatee  prq>aring  wiU,  1285. 

When  provision  in,  set  aside  on  ground  of  undue  influence,  1265-1282.  See  Undue 
luFLUENCB — Voluntary  Donation. 
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